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Absence of Star denotea Cases of Provincial or Small Importance. 
^ Indicates Cases of Great Importance. 

^ ^ Indicate Cases of Very Great Importance. 


A 

Administration 

Wife appointed as adminis- 
tratrix and granted permission 
to make permanent leases for 
necessary purposes — Permanent 
lease granted by her, but for 
purposes not necessary for ad- 
ministration, will be deemed to 
to be by her as holder of a 
widow’s estate and if not for 
necessity reversioners can set 
aside 412 

Adverse possession 

* Claimant must have actual 

possession as against the person 
entitled to possession — Real 
tenant executing a sham kabu- 
liyat in favour of a third person 
— Actual possession with the 
real tenant with knowledge of 
sham kabuliyatdar and conti- 
nuing in possession as owner — 

No title by adverse possession 
can be claimed 882a 

* ‘Principle that possession 

against a tenant or a lessee is 
not necessarily adverse as 
against the landlord or lessor, 
does not apply in favour of a 
trespasser 8821 

Mortgagor and mortgagee — 

Mortgagee cannot set up ad- 
verse possession against the 
mortgagor by executing a kabu- 
liyat in Tavour of the landlord 826c 


Adverse possession 

Actual possession pleaded^ 

Evidence of possession not satis- 
factory — Maxim that possession 
follows title is not applicable 765a 
■' — Af B and C jointly inheriting 
a homestead though in sepa- 
rate occupation of different 
huts therein — Landlord getting 
ejectment decree but never ex- 
cuting it—C alone executing a 
kabuliyat in favour of landlord 
for a certain period — Landlord 
trying to eject all after that 
period — A and B can acquire 
title by adverse possession in 
respect of the shares in their 
possession 563 

Possession between tenants- 

in* common — Possession of a 
tenant-in-common is not adverse 
to his cotenant 396 

• Vendor having vested right 

but entitled to possession after 
the death of a widow having a 
right of residence — Widow’s 
possession cannot be adverse to 
the purchaser 250 

-Wakf — Mutwali in possession 

— Wakf turning out to be void 
Mutwalli cannot claim to have 
been in adverse possession 1306 

• Landlord and tenant — know- 

ledge or want of knowledge on 
the part of the landlord is im- 
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Adverse possession 

material in regard to the ac- 
quisition of a tenant’s interest 
in property by adverse possesion 47 

Appeal 

Competency — Appeal from 

preliminary order in execution 
— Execution subsequently dis- 
missed — Appeal is still main- 
tainable — Execution will pro- 
ceed as per appellate judgment 8046 

Competency — Suit for mesne 

profits against co-trespassers — 
Decree passed against all — 
Decree in its entirety only can 
be challenged in appeal 180a 

Arbitration Act (9 of 1899) 

S. 15 — Award — An award is ft 

decree for the purpose of enforc- 
ing that award only 8406 

Assam Labour and Emigra- 
tion Act (6 of 1901) 

S. 213 — Emigration or assist- 
ing in the emigration is not an 
abetment within S. 213 339 

Assam Land and Revenue 
Regulation (1 of 1886) 

— S. 80 — Date of confirmation 
in the certificate is not con- 
clusive 8706 

S. 80 — Purchaser at revenue 

sale suing for possession — Suit 
within 12 years from symboli- 
cal possession — Defendants de- 
faulting proprietors — Suit is 
governed by Art. 142 or 144 and 
not by Art. 12i and is within 
time 870o 

S. 154 (l) — Right of the civil 

Court is not outsed by the sec- 
tion 130d 

Assam Municipal Act (1 of 
1923) 

S. 30 — Chairman can delegate 

his powers only by written 
order — Act done by Vice-Chair- 
man with Chairman’s express 
or implied consent is not in- 
valid 357c 

Ss. 220 to 223 — Attention of 

sanctioning officer should be 
directed to person or persons to 
be proceeded against 3576 

S. 221 — Person against whom 

sanction is not obtained cannot 
be convicted * 367a 

B 

Benami ’Transaction 
Transaction not contraven- 


Benami Transaction 

ing provisions of law — Courts 
are bound to give effect to it 
A benamidar can maintain L 
suit for recovery of possession 
against a trespasser ^ 666> 

Bengal Alluvion and Dilu- 
vion Act (9 of 1847) 

Plaintiff a cosharer and pat- 

nidar — Diarah proceedings 
taken as to accretions — Zemin- 
dar refusing to take settlement 
— Payment of malikana Plain- 
tiff recor(j05 as tenant through 
sub-tenants — Plaintiff is en- 
titled to claim accretions as ap- 
pertaining to his patni tenures, 
but he cannot be compelled to 
take settlement of the accreted 
lands ^ 808c 

Bengal Cess Act (9 of 1880) 

8. 4— Rent of Rs. 100 must 

be taken as applied to the 
whole of the land cultivated by 
the person in question 508a 

S. 41 — Valuation roll is a 

factor in determining the 
amount of cess 4066 

8. 41 (3) — A cultiyating rai- 

yat only can bo assessed in a 
less onerous manner as regards 
rate than a holder. of a tenure 5086 
Bengal Estates Partition Act 
(8 of 1876) 

8. 149 — The certain revenue 

officer whojcarries out the parti- 
tion should not concern himself 
with the disputed question of 
title tothe land under partition: 
only a civil Court has a right to 
decide that question 41 

(5 of 1897) 

8. 81 — Power of the Collector 

to split up a tenure should be 
exercised only where necessary 
for equitable partition 660a 

8. 81 — “8plit up” means 

completely sever in parcels 5606 > 

8. 81 — A cosharer landlord, 

after partition of an estate under 
the Act, can evict a transferee 
prior to partition of a non-trans- 
ferable holding 560C' 

Bengal General Clauses Act 
(1 of 1899) 

S. 25 — Prosecution of a per- 
son within the Howrah Muni- 
cipal area under Ss. J166 |nde 
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Bengal General Clauses Act. 

574, Calcutta Municipal Act of 
1899, which had been extended 
t 9 Howrah under a Government 
notification — Acquittal on the 
ground that the Act was re- 
pealed and no notification had 
been issued extending any part 
of the new Act to Howrah — 
Acquittal opposed on the 
ground that prosecution was 
competent under S. 25, General 
Clauses Act — Acquittal was 
held to be proper aj5 any pro- 
secution founded uponlibe noti- 
fication must bo under the new 
Act 484 

Bengal Land Registration 
Act (7 of 1876) 

S. 78 — Rent, suit for — Land 

in possession of tenants com- 
prised in a number of estates — 
Cosharer proprietor’s interest 
in respect of one estate partially 
registered in the collectorate — 

Rent proportionate to his en- 
tire estate realized by him for 
over 30 years without any ob- 
jection — Inference is that the 
rent was due to him 115 

Bengal Land Revenue Sales 
Act (11 of 1859) 

Payment of land revenue — 

Appropriation — General law of 
appropriation will apply only 
in the absence of specific provi- 
sion in the Act on the point 68a 
S. 5 — Notice under, is ex- 
pedient when mortgage has 
been found to bo a good one by 
judicial decision, but non-ser- 
vice of notice is not an illegality 722c 
S. 7 — It is not a question bet- 
ween the defaulting proprietor 
and the Collector as to whether 
notice under S. 7 was served or 
not — Nonservice of notice under 
S. 7 is neither illegality nor 
irregularity vitiating sale 7226 

S. 8 and Bengal Towzi Man- 
ual, Rr. 102, 110, 114 and 115— 
Non-compliance with rules 
makes sale for arrears invalid 686 
S. 13 — Estate in arrear — Par- 
ticular separate share in arrear 
should be sold but not the share 
not in arrear at the kist in 
question though in arrear in 
previous kist 722d 


Bengal Land • Revenue Sales 
Act 

S, 13 — No arrears due for 

the kist for which, an estate is 
Sold — Sale is not valid 722c 

Bengal Local Self-Govern- 
ment Act (3 B.C. of 
1885) 

Election Rules 1 and 42 — 

Civil Court has jurisdiction to 
set aside an election 750' 

Bengal Municipal Act (3 of 
1884) 

S. 15— S. 15 is concerned 

with electoral franchise and not 
with taxation 832d’ 

S. 85 — Separate occupiers of 

separate parts of one holding 
cannot be assessed for portions 
in their occapation 832c 

S. 85 (a) — Test for making a 

person liable to assessment for 
an occupation of “a holding” is . 
the mode of user and not the 
length of occupation— Occupa- 
tion by a servant must be an- 
cillary to his duties 832a 

S. 85 (a) — “Holding” does 

not mean a part of a holding 8326' 

S. 85 (a)— Defendants holding 

ijara of a market place within 
Municipality and issuing licen- 
ses to others to sell wares on 
the land — Ijaradars are the 
persons who really occupy 
holding within Municipality 591a' 

S. 85, Cl. (a)— Holding claimed 

jointly — Tax is to be assessed 
on each separarely according to 
circumstances and property of 
each within Municipality 6916 
Bengal Patni Regulation (8 
of 1819) 

Purchase of patni tenure — 

No registration of name— Zam- 
indar’s right is not affected — 
Recorded tenant is still res- 
ponsible for rent 945 

S. 11 (3)— Occupancy raiyats 

cannot be ejected 52a 

S. 13 — Girbidar is like usu- 
fructuary mortgagee— Patnidar 
cannot grant lease to girbidar's 
prejudice 826- 

S. 14 — Sale of patni in a rent 

decree — Surplus withdrawn by 
a creditor of one patnidar — 

Sale subsequently set aside — 
Zaminder made to pay wholes 
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Bengal Patni Regulation 

purchase money — Suit lies by 
zamindar against the creditor — 

Suit is governed by Art. 120 
and not by Art. 62, Limitation 
Act ^ 296 

Bengal Public Demands Re- 
covery Act (3 of 1913) 

3. 37 — No public demand due 

— The certificate is ultra vires 
— Proceedings founded on it 
are null and void 808a 

Bengal Survey Act (5 of 
1875) 

S. 41 — Survey officer unable 

to decide fact of possession from 
the evidence collected by him — 

His order that the boundart' 
should be plotted as it stood in 
the revenue survey map was 
held to be not an order deter- 
mining the fact of possession 576 

Bengal Tenancy Act (8 of 
1885) 

“ -Jote is a general term with 
respect to a holding and it is 
not necessarily equivalent to 
^ a “raiyati jote” 8806 

Notification No. 964, T. R.. 

dated 5th November 1898, ex- 
tending Bengal Tenancy Act to 
Western Duars— A darchukani- 
dar can establish that he is an 
occupancy tenant 322 

“S. 7 — Absolutely accurate 

rate is not possible 2186 

^S. 7-~Btmam tenure in Chit- 
tagong, not being from the time 
of permanent settlement— Rent 
can be enhanced 1866 

Ss. 15 and 16 — Heirs trans- 
ferring a patni tenure without 
complying with S. 15— Trans- 
feree is not debarred from re- 
covering rent from tenants 220 

S. 29 — A compromise decree 

passed in contravention of pro- 
visions of S. 29 is operative and 
binding until vacated by appro- 
priate proceedings 606a 

S. 32 — Scope — S. 32 does not 

prevent Court from comparing 
period immediately before suit 
with any other period during 
tenancy 841c 

Ss. 32 add 35— Both the sec- 
tions must be road together — 

S. 35* gives discretion to the 
Court as to the extent to which 


Bengal Tenancy Act 

the enhancement should be al- 
lowed 570 

S. 35— Court has discretion to 

enhance rent 8416 

S. 46 — Suit for ejectment — 

Court should first determine 
fair and equitable rent and 
decree for ejectment should not 
be passed if the tenant agrees to 
pay such rent 533 

S. 48 — S. 48 applies even if 

the holding is not co*extonsive 
— Undor“j:aiyat of a part of 
holding agreeing to pay to raiyat 
higher than 150 per cent of the 
rent of whole holding — Raiyat 
cannot recover more than 150 
per cent if under-raiyat offers to 
pay 150 per cent 885 

S.-50 — A raiyat holding at a 

fixed rent is entitled to the beni- 
fit of S. 50 880c 

S. 50— Hudabandi papers — 

The hudabandi papers are ad- 
missible in evidence to rebut 
the presumption under S. 50, 

Ben. Ten. Act but do not by 
themselves charge a person with 
liability — They are admissible 
under S. 32, Evidence Act, S. 34 
does not apply 8546 

S. 50 — Purchase of holding 

by landlord in rent sale and 
re-settlement with the same ten- 
ant breaks the continuity 1696 

S. 50 — Tenant transferring 

part of holding — Landlord re- 
cognizing transferee — New ten- 
ancy is created 169c 

S. 52 — Measurement at parti- 
tion under Estates Partition 
Act is no occasion upon which 
rent is assessed 5536 

S. 52 — Time of creation of 

tenancy uncertain — Manner of 
assessment of rent not known — 
Nature of rent not known — 
Nothing to show whether there 
was measurement at inception 
of tenancy — Landlord must base 
claim upon some measurement 
on the basis of which rent was 
assessed 558c 

S. 52 — Joint tenants — Right 

to abatement of rent must be 
asserted jointly by all , 548c 

S. 52 — The doctrine of suspen- 
sion of rent depends solely upoil^ 
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Bengal Tenancy Act 

the fact that the rent due is an 
entire sum in respect of the 
land demised 4796 

S. 52 — Reduction in the area 

of holding — No stipulation in 
the patta that tenant would not 
be entitled to any reduction of 
rent — Tenant is entitled to the 
proportionate reduction of jama406a 

S. 52 (l) (a) — Interpretation 

— The words “The area for 
which rent has beeq previously 
paid by him” mean^ the area 
with reference to which rent 
was assessed or adjusted 553a 

■ S. 85 — A raiyat agreeing not 

to evict an under-raiyat except 
under certain contingencies con" 
travenes the provisions of the 
section 478 

S. 85 — Lease in contravention 

of provisions of S. 85 — Tenant 
in possession on the basis of the 
kabuliyat — Dispossession by 
subsequent lessees — Tenant is 
entitled to^reoover land 3766 

S. 85 — Application — S. 85 

does not apply to homestead 
lands 156a 

S. 87 — Abandonment — Tenant 

of a non* transferable occupancy 
holding leaving the village in 
Falgun 1324 — Landlord giving a 
settlement of the holding in 
Baisakh 1325 — Sub-lease by the 
tenant in Aahar 1325 and two 
days later sale of a portion of 
the holding — Period was too 
short for abandonment and the 
lease and sale did not amount to 
a transfer 8916 

“S. 87 — Part of holding sold 
in 1908 — Subsequent partition 
in 1919 between cosharers of 
taluk — Portion sold falling to 
share of plaintiff — Plaintiff 
suing in 1922 to eject purchaser 
— Purchaser cannot be ejected 
as he is not trespasser— Suit is 
also barred as adverse possession 
began in 1908 and not at the 
date of partition 876 

S. 87 — Abandonment — Mort- 
gage of a non- transferable occu- 
pancy holding — Mortgagee sub- 
sequently forolosing and getting 
possession — This amounts to ab- 
andoni^ent 848a 


Bengal Tenancy Act. 

S. 87 — Abandonment — Trans- 
fer of a part only or not by way 
of sale — Landlord cannot re- 
cover possession in the absence 
of abandonment 8486 

S. 87— 'Suit for ejectment on 

the ground of abandonment — 
Mortgagee obtaining possession 
by foreclosure — Mortgagee must - 
prove that inference of abandon- 
ment should not bo drawn 848c 

S. 87 — Sale of non-transfer- 

able holding — Part of it in ten- 
ants’ possession — There is no 
abandonment and landlord has 
no right of re-entry 748(2) 

— S. 88 — Receipt for rent given 
. by the agent — Landlord is not 
bound by every statement therein 

315fr 

S. 103-A and S. 103-B““Re- 

oord-of-rights finally published 
— Pre-sumption under S. 103-B 
arises — But order under S. 103-A 
directing the name of a particu- 
lar person to bo entered is a 
valuable evidence as to posses^" 
sion by such person 298' 

S. 103-B — Record-of-rights — 

Entry is presumed to^be correct 751a 

S. 104 (j) and S.lll-A— Entry 

as to rent is conclusive — Entry 
as to being a tenant raises only a 
presumption 8086* 

S. 105 — Suit to recover rent 

as settled in a proceeding under 
S. 105 for jama consisting of ten 
plots — Tenant contending that 
jama consisted of three plots 
and not of ten plots as alleged — 

No decision as regards the plots 
of which the jama consisted by 
the Revenue Officer — Decision 
under S. 105 was held to be not 
operative as res judicata and the 
civil Court was held to have 
power to go into the question as 
to the rent of the holding 472a 

S. 105 — Rent entered in the 

record-of-rights— Application to 
enhance rent — No application to 
correct the entry under S. 106 — 

Bate of rent is not concluded 
against the landlord by such an 
application if 'tenants agree to 
pay higher rent 399(1)^ 

8. 105 — Suit in ejectment — 

Defendant cannot get advantage 
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Bengal Tenancy Act 

of stiay of prooeedingauader S. Ill 
by merely raising a question of 
statue 388 

S. 105 — Application made 

only against one of the joint 
tenants — Landlord's remedy 
under S. 105 is exhausted 146c 

S. 105 (l) — Application for 

substitution even after two 
months from the final publi* 
cation of Eeoord-of-Eights is 
valid 1466 

S. 107 — Decree in proceedings 

under S. 105 fixing the area and 
the rent of the holding — Land- 
lord suing the tenants on that 
basis — The decree was held to 
be conclusive between the par- 
ties and the tenants were held 
to be bound to pay the rent 
fixed by the Settlement Officer 479<x 

S. 109 — Application under 

S. 105 for enhancement of rent 
under S. 30 (b) withdrawn — 
Subsequent suit for enhance- 
ment — Subject-matter different 
' — S. 109 is no bar 841a 

Ss. 109-A, 105-A — {Per Page, 

J.) Application under S. 105-A 
— Custom of suspension of rent 
hold not to exist — Decision not 
having been appealed against by 
tenant operates as res judicata 
in subsequent rent suit between 
the parties {Guming, J., contra.) 706 

B. 109-A — Eent suit — No 

second appeal lies from the 
decision of a Special Judge, 
which settles a fair and equit- 
able rent 496 

S. 109-A — Application cover- 
ing matter other than that of 
settlement of rent — Second ap- 
peal lies 146a 

S. 148-A — A suit to fall under 

S. 148-A must bo for the entire 
rent due and not a suit for the 
oosharor’s share of the rent only 
— Plaint should bo looked at to 
see whether a case does or does 
not satisfy kho test 347 

— — S. 150— Plea of excess shall 
not be taken cognizance of un- 
less it is accompanied with 
deposit * 874c 

S. 153, Expl. — Irregularity 

due to fraud or negligence also 
is covered by Explanation 859 


Bengal Tenancy Act 

—• S. 153 — ‘ Amount claimed ’ 
includes not only statutory in- 
terest at 12j% and statutory 
damages but even 75% interest 
if agreed FB 777a 

S. 153 - Eent — When a decree 

is given at the rate of rent ad- 
mitted by the defendants it is 
not a case of determination of 
the annual rent payable as men- 
tioned in S. 153 512a 

S. 153 — No declaration as to 

amount cf rent in the decree — 
Question as to amount annually 
payable by tenant actually de- 
cided — Exception to S. 153 ap- 
plies and the order is appeal- 
able 254 

S. 155 — Lease — Miras karsha 

lease — Covenant for re-entry on 
breach of any condition — Land- 
lord must give notice under 
S. 155 193a 

S. 155 (b)— Landlord and ten- 
ant — Tenant precluded from 
transferring the land in any 
way — Condition that if any 
such transfer was effected the 
landlord would have a right of 
re-entry — Landlord or a person 
claiming under him can eject 
the transferee from the tenant — 
Landlord need not give notice 
under S. 155 (b) 113 

S. 158 — Court need not re- 
mand a case if the only object is 
to have enquiry under S. 158 43rf 

Ss. 158-B &177, (Chap. 14)— 

Sale by decree-holder in execu- 
tion of a rent decree — It must 
be shown that he was the land- 
lord on the date of the appli- 
cation for execution — Superior 
interest in occupancy holding 
sold — Subsequent sale in execu- 
tion of a decree for rent trans- 
fers only right of tenant and 
not tenancy 768 

— -S. 158 (d) — Eevenue officer is 
competent to ascertain the rate 
of rent and if there is none, to 
determine a fair and equitable 
rent 436 

S. 158, Cl. (d) — Landlord can 

ask for a decree for back rents 
at a fair and equitable rate 
which is found for the years in 
suit . 43c 
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S, 160 — A raiyafc holding at a 

fixed rent is entitled to the ben- 
efit of S. 50 880o 

S. 167 — Annulment of inoum- 

brance — Application for, after 
one year from sale — Purchaser 
must prove date when he got 
notice of sale 892 

S. 167 — “Purchaser” in- 
cludes assignees or transferees 
from a certificated purchaser — 

A real owner is not precluded 
from giving notice under S.167 448a 
* S. 1 70 — Applicability — Por- 

tion of the holding cannot bo 
sold in execution 94a 

g (3)— Transferee of a 

holding allowed to make deposit 
without notice to landlord — 
Landlord withdrawing deposit 
is estopped from questioning 
transfer — Not giving notice is 
immaterial 730 

S. 173 (3) — Sale set aside — 

Appeal by auction- purchaser is 
not competent 202a 

— S. 192 — Prohibition to sub-let 
at a rate higher than that fixed 
by settlement — Contract to pay 
higher rent cannot bo enforced 763 

Soh. 3, Art. 3“’If at the time 

of actual taking possession the 
person so taking possession 
occupies position of landlord the 
article applies — Whether he 
occupied that position when he 
purchased interest of which ho 
dispossessed the tenant is im- 
material 586 

Bengal Towzi Manual Rules 
S. 102 and 115 — Non-compli- 
ance with rules makes sale of 
arrears invalid 686 

C 

Calcutta Corporation Provi- 
dent Fund Rules 

K. 19 — Meaning explained 7436 

E. 19 — Rule providing pay- 
ment to the legal representa- 
tive — Payment to uncle as do 
facto guardian was held not to 
he valid discharge 743c 

Calcutta High Court Appel- 
late Side Rules. 

Oh. 7, Rr. 2 and 3 — R. 1, and 

not Rr. 2 and 3, applies to ap- 
peals from orders in appeal 


16 

Cal. H. C. Appellate Side Rules 
under Presidency Towns Insol- 
vency Act, S. 8 FB 768flr 

Calcutta High Court General 
Rules and Circular Orders 
(Civil) 

Ch. 1, P. 31, R. 93— Removal 
of property is illegal 815a 

Ch. 1, P. 31, R. 93— R. 93. as 

amended, has the force of law 8156 

Calcutta High Court Original 
Side Rules 

O. 9, R. 13, Civil P. C., is ap- 
plied by analogy — But R. 13 
does not prevent Court in case 
of negligence from restoring 
suit on proper terms 864 

Qh. 2, Rr. 1 and 4 — Criminal 

appeal from original side — 
Question whether a vakil can 
act is not concluded by Criminal 
Procedure Code but by the rules 
of the High Court 675c 

Ch. 2, Rr. 1 and 4— Criminal 

appeal from original side — A 
vakil cannot act unless a ques- 
tion of Hindu or Mahomedan 
law is involved 67ri 

Calcutta High Court Rules 

Variation of order — Practice 

and procedure indicated 756a 

Court may vary its own order 

settled, passed and entered by 
the Registrar 7566 

Ch. 13, R. 17 — Leave to cross- 

examine deponents was granted 

177(1) 

Calcutta Municipal Act (3 
of 1923) 

S. 27 (3) — Time to receive 

deposit money extended by Cor- 
poration — Candidate paying his 
deposit money after three days 
but within extended time — His 
nomination is still rendered 
void 209a 

Ss. 27 (3) and 46 — Improper 

acceptance of a nomination is an 
admissible ground for the pur- 
poses of S. 46 2096 

S. 131 — Onus is not on Cor- 
poration to prove increase in 
value of land 450c 

S. 140 — There is no analogy 

between the Land Acquisition 
Collector making an award and 
an executive officer of the 
Municipality passing oiders 
under S. 140 as to assessment 450a 
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S. 141 ^Assessee nob adduc- 
ing evidence against assess- 
ment — Assessment should be 
confirmed 450e 

8. 142 (3) — Appeal to High 

Court— Question of fact can be 
gone into 4506 

‘S. 198 — Person in Calcutta 

tendering for goods to be sup- 
plied to the Howrah Munici- 
pality — Sale of goods to the 
Municipality in pursuance of 
the tender— Such person can- 
not bo held to be carrying on 
business in Howrah and so can- 
not be prosecuted for not hav- 
ing a license • 531(1) 

S. 385 (1) and S. 488 (l) and 

(2)— Conviction under S. 385 
(1) read with S. 488 (1)— Con- 
tinuing to work mill after con- 
viction is nob continuance of 
the offence— Second conviction 
is bad 387 

— Ss. 406 and 488 — Accused 
found baking delivery of con- 
signment of ghee discovered bo 
be adulterated is not guilty of 
offence under S. 406 320a 

— 83.406, & 424(1)— Compulsory 
sale is not sale within S. 406 3206 

— -S. 424 — Where the procedure 
precribed by S. 424 was not fol- 
lowed, conviction under S. 412 
was nob set aside 243c 

S. 488 (2), Sob. 17, R. 7— Re- 

thatching of roof with leaves 
and allowing it to remain in 
contravention of the require- 
ments of R. 7 is not a continu- 
ing oflence 336 

S. 533— S. 533 must be taken 

to bo subject to the provisions 
of S. 200 (b), Criminal P. C. 483 

— S. 538— Provisions are nob 
applicable to a suit for pay- 
ment of money of the Provi- 
dent Eund 743a 

• S. 538— Special period of 

limitation does not apply to a 
suit by the son for the recovery 
of Provident Fund of an em- 
ployee of the Corporation 542a 

— — S. 557 (a)— New procedure 
piiBScribed by Act 5 of 1926 is 
to be applied to contravention 


Calcutta Municipal Act 

of the old Act as well as the 
new Act 207" 

Calcutta Port Act (3 of 1890) 

8. 84 — Proceedings for con- 
travention of 8. 83 cannot bo 
stopped by an injunction by a 
civil Court 464a* 

Calcutta Rent Act (3 of 1920) 

Suit by landlord to eject 

tenant after giving notice — 

Rent Act in force when suit 
dismissed — Rent Act expiring at 
the hearing of the appeal — Act 
was held not applicable 436* 

Calcutta Suppression of Im- 
moral Traffic Act (13 B. C. 
of 1923) 

8. 6 — Offence — Mere letting 

of rooms to prostitutes or col- 
lecting rents from them is not 
an offence 381a' 

8. 6— (Graham and Duval, 

JJ.) : Lessee sub-letting pre- 
mises to prostitutes, collecting 
rent daily by sitting outside 
and actively associating with 
the business of the brothel — 
Conviction under 8. 6 is proper 
(Gammiade, J., contra) 3816' 

Carriers Act (3 of 1865) 

8s. 8 and 9 — Common carrier 

is liable even in absence of con- 
tract for loss arising from its 
negligence 499 

8. 9— Negligence — Loss from 

an unknown cause is presump- 
tive proof of negligence 371e 

8. 10 — Condition — Contract — 

A contract with a carrier pro- 
vided : “No claim of any kind 
whatsoever in respect of this 
contract shall be valid unless in 
writing and delivered at the 
office of the company . . . with- 
in six months from the date of 
any default, loss or damage in 
respect” which such claim 
arises : Held that the condition 
was not unreasonable 371a 

Civil Procedure Code (5 of 
1908) 

8. 2 (2)— Order limiting right 

to recover mesne profits— Order 
is of nature of a decree and is 
appealable 804a 

8. 2 (2) — Decree on review is 

a new decree — Appeal lies from 
such decree 418 
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— ^S. 2 (12) — Defendants in 
wrongful possession but not pro* 
ving that the land was being 
cultivated by previous tenants 
or that they could not culti* 
vate — llesne profits should be 
awarded on the basis that they 
were in'khas possession 474 

g, 9 — Commandeering order is 

an Act of State— Secy, of State 
cannot be sued in respect of it 74c 

S. 11— Execution proceedings 

— Omission to object to execu- 
tion application being not in ac- 
cordance with law operates as 
res judicata 8616 

* ‘S. 11 — Compromise decree on 

the basis of a Commissioner’s 
map — Court in subsequent suit 
cannot go into the correctness 
or otherwise of the map 852 

* S. 11 — Matter directly and 

substantially in issue, where 
not an abstract question of law 
but a mixed question of fact and 
law, is res judicata FB 7776 

g II — Alteration of law by 

subsequent decisions — Different 
interpretation of law by judicial 
decision does not affect the 
principle ot res judicata but leg- 
islature might affect it : 32 
Cal. 749, Overruled FB 777c 

S. 11 — Question of law — Res 

judicata does not depend on 
correctness of decision — Section 
does not deal with points or 
points of law or pure points of 
law — Decision is binding and 
not the reasoning FB 777d 

S. 11— Decision on a question 
of law, though erroneous, is res- 
judicata except where causes of 
action in two suits are different 717a 

S. 11— Decision on question 

of fact is res judicata though 
erroneous 7176 

* S 11 — Decision holding prior 

decision res judicata is conclu- 
sive 717c 

S. 11 — Decision against a 

defendant is binding on him 
though he did not appear 7l7d 

* S. 11 — Subject-matter the 

same — Previous judgment upon 
merits after hearing some evi- 
Jenoe on both sides though in 
*1928 indexes (Cal.) — 3 & 4 


Civil P C. 

plaintiff’s absence is res judi- 
cata 271 (2) 

— -S. 11 — Res judicata — The 
judgment against a creditor who 
sought to attach the property 
cannot operate as res judicata as 
against the judgm^t-debtor in 
a suit brought by judgment- 
debtor against the claimant 130« 

* S. 11 — ExpL (2) — Finding as 

to possession on a certain date 
in a suit under Specific Relief 
Act, S. 9, can operate as res 
judicata 768 

S. 20 — Tort — Suit for damages 

for conversion of land — Some 
tort-feasors residing in Calcutta 
— Action can bo maintained in 
Calcutta against them 887 

** 8. 35-A — Maliciously bringing 

a civil suit — Action may lie but 
not if the object is to defend 
one's own.trado le 

S. 39— Section does not apply 

to a decree under the Presidency 
Small Cause Courts Act 2656 

S. 39 — Application for trans- 
fer of decree to the District 
Court A — Judgment-debtor resi- 
dent in district B — The District 
Judge of A having jurisdiction 
over districts both A and B — 

The application is in order 265c 

S. 47 — Application un^ier 

S. 47 — Setting aside sale asked 
for — Art. 181, Limitation Act 
and not Art. 166 applies . 865a 

S. 47 — Application to set aside 

sale — Stranger auction-purchaser 
interested in the result — S. 47 
applies 8656 

S. 47 — Some property of 

decree-holder sold through mis- 
take instead of judgment-debt- 
or’s property — Remedy is under 
S. 47 and not by a separate 
suit 866c 

— S. 47 — Decree by a benamidar 
— Execution by the true owner 
— Judgment-debtor challenging 
the ownership— Question should 
be decided under S. 47 8366 

S. 47 — Person, other than 

judgment-debtor, in posseswon of 
property sold in execution — 
Executing Court cannot dpcide 
his title 7926 
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— S. 47 — Excess of decree paid 
to decree-holder under fraud and 
cheating — Application under 
S. 47 is the proper remedy and 
no separate suit lies 776Z? 

' S. 47 — Pinal decree for par- 

tition made— ^Dispute regarding 
adjustment contrary to final 
decree falls under S. 47 753 (2) 

S. 47 — Adjustment before a 

decree — Cognizance cannot bo 
taken by an executing Court — 
Separate suit to restrain the de- 
cree-holder from executing the 
decree must bo filed 5275 

S- 47 — Objection to attach- 
ment by purchaser of judgmer^^- 
debtor's interest — S. 47 applies 945 
— -S. ^48 — Solenama instalment 
decree passed in a mortgage suit 
in 1909 aut hori zing decree- holder 
to realize whole amount in case 
of default —Final decree, passed 
in 1911 — Personal decree passed 
under O. 34, B. .6 in 1920 — 
Execution application in 1925 
— Application was held to be 
time barred and personal decree 
not necessary in view of the 
solenama decree 688 

— — S. 48 — Application within 
three years of previous proceed- 
ings but after 12 years from 
the decree and asking for a new 
relief by attachment and sale of 
moveables is barred undes S. 48 

241 (2)5 

S. 55 — Scope — Provisions of 

S. 55 are mandatory 625 

S. 60— Scope — Creditors of 

the sons of the deceased assured 
can attach money payable under 
the policy 5185 

Ss. 65 and 66— Purchase at 

auction sale — Sale not confirmed 
— New Code coming into opera- 
tion in the meantime — The 
title of the purchaser had not 
become absolute and no suit 
under S. 66 can be maintained 338 

g 66— A real owner can seek 

for a declaration of his real 
title against one who had no 
claim under a certificated pur- 
chaser ‘ 4485 

S. 79 — Payments made on 

contract not in conformity with 
the Act, cannot render similar 


Civil P. C. 

subsequent contracts binding on 
Secretary of State 7id 

S. 80 — “ Cause of action ’’ in 

S. 80 is not to be taken in a 
narrow sense but it must be 
stated with precision Tie 

S. 80 — Notice — Where the 

cause of action has not arisen 
at the time of the notice, the 
notice is invalid 74/ 

S. 92 — Expression “ where 

the direction of the Court is 
deemed nvsoessary for the ad- 
ministration of any such trust '' 
explained 3685 

S. 92 — Appointment»of mut- 

walli— Court can appoint one 
even without a suit under S. 92 368c 

S. 92 — Removal of trustee — 

Grounds illustrated 225 

S. 94 (c) — Interlocutory in- 
junction — Applicant must make 
out a prima facie case that he 
is entitled to relief 464c 

S. 95 — Issue of injunction 

apart from malice or want of 
probable cause gives no cause 
of action for suit Ic 

S. 96 (3) — Nature of compro- 
mise in dispute — Appeal lies 108a 
S. 97 — Appeal from preli- 
minary order in execution — 
Execution subsequently dis- 
missed — Appeal is still main- 
tainable — Execution will pro- 
ceed as per appellate judgment 8045 

S. 97 — Pinal decree passed — 

Appeal from preliminary decree 
is competent 720a 

* S. 97— Mortgage suit — Ap- 

peal from preliminary decree 
after passing of 'final decree is 
maintainable 167a 

S. 100 — Abandonment — In- 
ference from facts found as to 
whether there was abandonment 
or not is a question of law 891a 

S. 100 — Plea of limitation 

should be allowed even for first 
time in second appeal but case 
cannot be remanded to find out 
facts for showing that claim is 
barred 870a 

S. 100 — Finding in disregard 

of presumption from an entry 
in the Becord-of- Rights can b^ 
interfered with 7515 



19 


Subject Index, 1928 Calcutta 


Civil P. C. 

— ^S. 100 — Court must decide 
whether a tenancy is permanent 
or not as an inference of law 5976 

^ S. 100 — Calcutta Municipal 

Act S. 142 (3) — Appeal to High 
Court — Question of fact can be 
gone into 4506 

— — S. 100 —The proper effect of 
a proved fact is a question of 
law 315u 

S. 100 — Agreement by both 

sides to proceed on the evidence 
before the Court ana also be- 
fore the Commissioner — Its 
violation by Court is a defect 
calling for interference in second 
appeal 136a 

S. 100— -Pro-note — Question 

as to personal liability is one of 
law 1236 

S. 100 — Mushaa — The ques- 
tion whether a gift is bad as 
offending against the doctrine 
of mushaa is a mi'sed question 
of law and fact 49 

• S. 102 — Suit for recovery of 

excess amount paid to decree- 
holder under ’fraud and cheat** 
ing — ^Second appeal is enter- 
tainable 776a 

S. 105 (2) — Appeal from de- 
cree on a preliminary issue — 

Case remanded for decision on 
merits — Decree passed on merits 
after remand — Order of remand 
is not appealable 325 

S. 107 — Question of relevancy 

of a documenti though not raised 
in trial Court, can be considered 
by first appellate Court 5126 

■ — S. 114— Decree on review is a 
new decree and appeal lies from 
that decree 418 

8. 115— Trial Court holding 

that he had no jurisdiction to 
direct a complaint to be made 
under S. 476, Criminal P. 0. — 
Appellate Court not deciding 
the question of jurisdiction but 
itself acting under S. 476-B — 
Procedure is irregular 237 

— — S. 115 — Limitation — An er- 
roneous view of law on the ques- 
tion of limitation is not by itself 
a ground for revision 2026 

S. 115 — Eevision — An error on 

a question of limitation is not 
necessarily such an error as 


Civil P. C. 

would bring the case within the 
purview of S. 115 1896 

S. 115 — {Cuming, J) Valid 

partial award — Refusal of Court 
to pass decree on partial award 
— Order is interlocutory — Revi- 
sion does not lie {Roij, dis* 
senting) 174 

S. 115 — An interlocutory 

order is not usually interfered 
with in Calcutta High Court 114 

S. 132 — Right of parda ladies 

is absolute 814 

- — S. 136 — It is doubtful whe- 
ther a Judge on the original side 
has a right to direct a District 
Judge within appellate jurisdic- 
tion of High Court to execute a 
warrant of arrest for contempt 
— Application to that effect re- 
fused — Proper course is to ask 
the original side Judge to ask 
for express injunction 462 

S. 144 — Decree of trial Court 

reversed in first appeal — Decree 
executed in the meantime— First 
appellate decree affirmed in 
second appeal — Limitation for 
application for restitution begins 
from date of first appellate de- 
cree SB 646a 

S. 151 — Powers of remand are 

not restricted to Civil P. C., 

O. 41, R. 23 8126 

S 151 — Remand under S. 151 

— Appeal is competent 218a 

* S. 151 — Application under 

R. 100, O. 21 — Claim allowed in 
the absence of decree-holder — 
Whole case not placed before 
the Court — Case should bo re- 
heard under S. 151 1796 

0. 1, R. 1 — Person interested 

to deny or denying plaintiff's 
title is not pro forma defendant 425 
0. 1, R. 1 — Ex-parto rent de- 
cree can be set aside as against 
some of the defendants only 3976 

0. 1, Rr. 1 and 3, and O. 2, 

E. 3— —Plaintiff suing to re- 
cover certain properties in his 
personal capacity from certain 
defendants and to recover another 
property in the capacity of she- 
bait from one of the defendants 
in the same suit — Plaint should 
be treated as comprising two 
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suits and they should be tried 
separately 199 

0. 1, B. 8— 'Suit by a plaintiff 

on behalf of a oommnnity for 
recovery of rent on behalf of vil- 
lage deity — Amount of rent dis- 
puted — Other members added as 
plaintiffs but plaint not amend- 
ed — Newly joined plaintiffs sid- 
ing with the defendant — There 
is no change in the constitution 
of the suit and the plaintiff does 
not lose his representative 
character 741 

*0. 1, R. 9— Parallel contract 

for the carriage of the same 
goods and for the same journey 
with different carriers — All a.re 
necessary parties to the suit for 
the recovery of compensation 490 
O. 1, B. 9 — All persons in ac- 
tual possession are necessary 
parties in ejectment suit 138c 

0. 1, R. 9 — Suit for declara- 
tion of right of pasturage — Cause 
of action arises only against per- 
sons obstructing the right — Ulti- 
mate owners of the land are not 
necessary parties 23 

0. 1, R. 10 — Appellant becom- 
ing insolvent — Official Assignee 
not proceeding with appeal — 
Party claiming to be entitled to 
the property of appellant under 
mortgage applying for sustitu- 
tion though silent until then — 
Substitution cannot be allowed 215 

* ^0. 1, R. 11 — “Person,” means 

a party to a suit and not a 
stranger 143a 

* O. 1, K 11 — Permission to 

conduct a suit on behalf of ab- 
sent party without special auth- 
orization oannot bo granted 143c. 

0. 2, R. 2 — Proceedings under 

S. 146, Ben. Ten. Act, for en- 
hance-ment of rent pending — 
Decree obtained for rent at old 
rato—Subsequent suit, after de- 
cision of S. 105 proceedings al- 
lowing enhancement for differ- 
ence is not barred 684 

0. 2, E. 3 — Plaintiff suing to 

recover certain properties in his 
personal capacity from certain 
defendants and to recover an- 
other property as shebait from 
one of the defendants in the 


Civil p. c. 

same suit — Plaint should be 
treated as comprising two suits 
and they should bo tried sepa- 
rately 19 ^ 

9* P* ^ — Persons seeking 

individual reliefs-^They can join 
in same suit if investigation is 
likely to be indentical to a great 
extent if separate suits are 
brought 92 

0. 2, E. 6 Plaintiff suing 
several defendants — Defendant 1 
was sued for removal from office 
of shebait — Suit against others 
for possession of debutter pro- 
perty separately purchased — 
Plaintiff should not be compelled 
to bring separate suits 514<p 

0. 6, E. 17 An amendment 
to strike out the name of defen- 
dant dying prior to filing the 
suit, should bo allowed where 
his heirs were already on record 152 

0. 9, E. 13--Calcutta High 

Court Original Side— The rule 
is applied by analogy but it dees 
not prevent Court in case of 
negligence from restoring suit 
on proper terms S64 

0. 9, E, 13 Appeal against 
ex-parte decree — E. 13 not avai- 
led of—Propliety of the order 
refusing an adjournment can be 
raised in the appeal 81 2a^ 

0. 9, E. 13 Scope. — Court 
has discretion independently of 
0. 9, E. 13 772a 

0. 9, E. 13 — Original Side — 
Negligence proved— Still Case 
can be restored 772^ 

P' 9, E. 13 — Order setting 
aside ex-parte decree oannot be 
assailed in appeal against the 
decree finally passed 397a 

0. 9, R. 13 — Ex-parte rent 
decree can be set aside as against 
some of the defendants only 397&* 
•— y-0. 13, R 2 — Admissibility — It 
is a matter , of discretion with 
the Court to admit pertaip docu- 
mentp at the rehearing obtained 
on , a review though they ^were 
not tendered in ev^JenQe^^n the 

first appeal , * 416(l)‘ 

0‘17, B- 1 — Application for 

adjonriiment stmmd not be sum- 
marily disposed of 102 
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0. 17, R. 2, and 0. 26, R. 8— 

Application to set aside ex-parfce 
decree — defendant asking for 
his examination on commission 
— Application granted and evi- 
dence taken — Defendant not 
present on the day fixed for 
hearing of the case though 
ordered — No instructions to the 
pleader — Application dismissed 
for default — Case is governed by 
0. 17, R. 2 — Court ir under no 
obligation to read evidence on 
commission 341 

O. 21, R. 2 — Joint decree- 

holder is not bound by payment 
to the alleged legal representa- 
tive which was certified by him 
without notice to joint decree- 
holder 769b 

"——0. 21, R. 2 — R. 2 is not con- 
fined to money decrees ; it ap- 
plies also to decrees for parti- 
tion 715 

^ 0. 21, R. 2 — R. 2 contem- 

plates an adjustment consisting 
of stipulations already carried 
out 527a 

0. 21, R. 2 — Adjustment be- 
fore a decree — Cognizance can- 
not bo taken by an executing 
Court — Separate suit to restrain 
the decree-holder from executing 
the decree must be filed 627b 

O. 21, R. 2 — Adjustment not 

certified — Executing Court can- 
not inquire even if fraud is im- 
puted to the decree-holder 527o 

0. 21, R. 2~Adjustment noti- 
fied to the appellate Court — 
Statement that adjustment had 
taken place not objected to by 
decree-holder — Adjustment was 
held to have been duly certified 627d 

* 0. 21, R. 15— Trial Court 

passing decree for costs severally 
— Appellate Court giving a joint 
decree — Application for execu- 
tion made by one of the joint 
decree- holders for his share only 
and entertained by the Court 
keeps alive the entire decree 861a 

O. 21, R. 15 — Joint decree- 

holder is not bound by payment 
to the alleged legal representa- 
tive which was certified by him 
-without notice to joint decree- 
holder 7596 


Civil P. C. 

0. 21, R. 15 — Joint decree — 

Decree-holders giving up a por- 
tion of the decree — Application 
for the execution of the rest is 
not illegal 559 

' 0. 21, R. 16 — A true owner 

can execute a decree obtained in 
the name of benamidar 835a 

0. 21, R. 22 — No notice is 

necessary where proceedings are 
in continuation of previous exe- 
cution 241(2)a 

— 0. 21, R. 22 — Sub-R. 2 does 
not abrogate the mandatory 
nature of the provisions of Sub- 
R. 1 60a 

0. 21, R. 22 (l) — Notice served 

on judgment-debtor — Order dis- 
missing application is not 
against judgment-debtor 60o 

“ 0. 21, R. 29— Words “pend- 

ing suit has been decided” in- 
clude an appeal and mean “fin- 
ally decided” 222 

0. 21, R. 40 (3) — Security ' 

must be proper ^2a 

0. 21, R. 43 — Removal of pro- 
perty is illegal 815a 

0. 21, R. 58— Objection by 

third party— Objections to at- 
tachment raised by a third party 
come under 0. 21, R. 58 94c 

0. 21, R. 63— Order against 

idols represented by shebait — 
Prospective representative suing 
after a year — Suit would be 
barred * 5146 

O. 21, R. 66 — Judgment-debt- 
or’s failure to put forward any 
objection even after receipt of 
notice debars him from raising 
it at any subsequent stage of 
proceedings 328a 

^0. 21, R. 90— Auction-pur- 
chaser is not a person whose 
interests are affected by the sale 
and cannot apply under the 
rule 828 

0. 21, R. 90 — Party committ- 
ing fraud must prove that other 
party had knowledge of facts 
constituting fraud beyond statu- 
tory period 349a 

* 0. 21, R. 90— Sale cannot be 

partially set aside on the ground 
of irregularity or fraud — It must 
be set aside in its entirety 349c 
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0. 21, E. 90 — Mere under- 
valuation does ' not entitle a 
judgment-debtor to have the 
sale set aside unless he has sus- 
tained injury 3286 

0. 21, R. 90 — Decree-holder*s 

willingness to return property 
to judgment-debtor for the price 
at which it was bought is a 
circumstance which may be 
taken into consideration whe- 
ther judgment -debtor has suf- 
fered any injury at the sale 328d5 

0. 21, E. 90 — Application 

under R. 90 — Failure to make 
auction -purchaser party — Appli- 
cation is not bad {obiter) t 189a 
0. 21, E. 90 — Order dismiss- 
ing application to set aside sale 
merely for non-appearance of 
applicant is appealable 25 

0. 21, R. 92 — Sale conveys 

interest only of parties to the 
suit — Auction-purchaser 'cannot 
lay claim to the shares of per- 
sons not affected by the sale 3496 

0. 21, R, 92 (2) — No notice 

given — Order is not without 
jurisdiction 267a 

0. 21, R. 93 — As long as the 

order setting the sale aside sub- 
sists it must attract the opera- 
tion of E. 93 2676 

O. 21, Rr. 100 and 101 — A 

person purchasing non-transfer- 
able occupancy holding in de- 
cree against tenant — Landlord 
obtaining decree against re- 
corded tenant and attaching 
holding — Purchaser is not judg- 
ment-debtor within R. 100, but 
one in possession on his own ac- 
count 792a 

— —O. 21, R. 100 — Application 
under — Claim allowed in the 
absence of decree- holder — Whole 
case not placed before the Court 
— Case should be reheard under 
Civil P. C.. S. 151 1796 

0. 21, R. 103 — Suit under the 

rule should be subsequent to in- 
vestigation under R. 100 179a 

0. 22 — Suit for mesne profits 

against co-trespassers — Decree 
passed against all~It can only 
be challenged in its entirety in 
appeal 180a 

0. 22, R. 3 — Manager of Court 


Civil P. C. 

of Wards filing appeal on behalf 
of several cosharers — Death of 
one of them before filing appeal 
Legal representatives not 
brought on record — Appeal is 
incompetent 824^ 

0. 22, R. 3 — Death of party — 

Legal representative not brought 
on record — Abatement operates 
as a decree 184a> 

O. 22, R. 4 — One of the ap- 
pellants dying during pendency 
of second appeal — Legal repre- 
sentatives of deceased not 
brought on record — Appeal 
heard and case remanded — Fresh 
second appeal against decision 
after remand — Application for 
vacating the previous order of 
remand — Proper procedure laid 
down 654 

0. 22, R. 10 — Removal of a 

manager of an institution by the 
managing committee of a trust 
— Appointment of another-^The 
latter is entitled to be substi- 
tuted in place of the former 6516* 
^O. 23, E. 1 — Court consider- 
ing that application for with- 
drawal should not be granted — 
Proper course is to dismiss ap- 
plication and proceed with suit 

273(1) 

'——0. 23, R. 3 — Parties agreeing 
to withdraw their respective 
pleas on certain contingency — 
Contingency not occurring — 

There is no compromise within 
O. 23, R. 3 lOSc: 

0. 23, R. 4 — Adjustment be- 
fore a decree — Cognizance can- 
not be taken by an executing 
Court — Separate suit to restrain 
the decree- holder from executing 
the decree must be filed 5276 

O. 24, R. 3 — Deposit of ad- 
mitted amount stops running of 
interest 8746 

O. 26, R. 1 — Right of purdah 

ladies is absolute 814 

O. 26, R. 1 — A commission 

ordered to be issued after being 
satisfied that the person is sick 
and unable to attend the Court 
—• Such order cannot be revised 421^ 
0. 26, R. 1— Commission is- 
sued on the ground of sickness— 

It cannot be used unless witness 
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is prevented from giving evi- 
dence 421 & 

Q 26, R. 8 — Application to 

set aside ex-parte decree — De- 
fendant asking for his exami- 
nation on commission — Appli- 
cation granted and evidence 
taken — Defendant not present 
on the day fixed for hearing the 
case though ordered — No in- 
structions to the pleader — Ap- 
plication dismissed for default 
— Case is governed by O. 17, R. 

2 — Court is under no obligation 
to read evidence on commission 341 

O. 26, R. 10 (2) — The report 

and map prepared by a commis- 
sioner in one suit can be ad- 
mitted in another suit on the 
commissioner being examined 63c 

0. 30, R. 1 — Suit by a firm on 

promote executed in favour of 
one partner — Suit is maintain- 
able 148a 

0, 32, R. 3 — Suit against a 

minor — Absence of appointment 
of guardian ad litem — Decree is 
a nullity as against him — 
Though mere absence of record- 
ing of formal order of appoint- 
ment does not vitiate proceed- 
ings, where minor had good de- 
fence but no such defence is 
raised and guardian’s interest is 
adverse, the proceedings may be 
vitiated 844 

0. 32, R. 3 — Subsequent to 

the admission of appeal to Privy 
Council, Deputy Registrar of 
High Court should not act for 
the minor respondent. {Obiter) 286a 

0. 32, R. 7 — Compromise on 

behalf of minor — Court post* 
poning its decision — Compro- 
mise not against minor’s inte- 
rests — Permission to withdraw 
from compromise was infused 247 
O. 33, R. 10 — Court has dis- 
cretion as regards costs 1965 

* 0. 34, Rr. 6 and 6 — Appeal 

from preliminary decree after 
passing of final decree is main- 
tainable 167a 

0. 34, Rr. 14, 15 — Suit for 

contribution by a co-mortgagor 
after redemption of mortgage 
decreed — Separate suit for at- 
tachment and sale of property 


Civil P. C. 

charged with the amount of 
contribution is not necessary 191 

0. 37, R. 3 — No triable issue 

dependent on facts — Leave to 
defend in the ordinary way 
should be refused 123a 

0. 38, Rr. 9 and 11— Attach- 
ment ends when suit abates — 
When a suit abates and comes 
to an end on the death of a 
party, the attachment before 
judgment dies with it 234 

0.39, R.l, Cl. (a)—Law of 

granting injunction as against 
trespasser and as against co- 
sharer distinguished — Order 
granting injunction in the latter 
case must be made with caution 293a 

O. 40, R. 1— 'Receiver is the 

officer and representative of the 
Court — Limitation on his 
powers explained 402c 

0. 40, R. 1 — Suit referred to 

arbitration — Court’s power to 
appoint Receiver is not ousted 256a 

:< Q 40, R. 1 — Executor to act 

in consultation with other heirs , 

— This condition becoming im- 
possible is a circumstance suffi- 
cient to justify appointment of 
ReceiveTr 2565 

0. 41, R. 3 — Memorandum of 

appeal from preliminary decree 
can be amended to cover final 
decree 1675 

O. 41, R. 4 — Appeal by joint ^ 

defendants against decree passed* 
against them — Death of one 
defendant before hearing appeal 
— His legal representative not 
brought on record — Whole ap- 
peal abates — Civil P. C. O. 22, 

R 4 1845 

0. 41, R. 22 — Cross-objections 

— Where appeals relating to the 
matter in cross-objections are 
dismissed under 0. 41, R. 11, 
cross- objections cannot bo heard 
in the cross-appeal 882c 

O. 41, R. 23— Powers of re- 
mand are not restricted to Civil 
P. C. 0. 41 R. 23 8125 

0. 41, R. 23 — Unsatisfactory 

investigation by trial Court — 
Procedure to be adopted by the 
appellate Court laid down 749 

O. 41, R. 23 — Local investiga- 
tion by commissioner accepted 
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by trial Court — Appellate Court 
if not satisfied with it oan 
direct the trial Court to take 
evidence under Er. 27, 28, 29 
but cannot order retrial 748 (l) 

0. 41, E. 23— No appeal lies 

from remand order passed under 
inherent jurisdiction 305 (l) 

0. 41, E. 23— Court need not 

remand a case if the only object 
is to have enquiry under Bengal 
Tenancy Aot S. 168 43d 

0. 41, E. 25— Issue not pro- 
perly decided by the trial Court 
— Appellate Court may reverse 
the judgment but cannot send 
the issue for retrial • 5465 

* 0. 41, E. 25 — Eemand — Court 

can go back on the views ex- 
pressed in the order of remand 
at the final determination of 
appeal 186a 

0. 41, Er. 27, 23 and 29 — 

Unsatisfactory investigation by 
the trial Court — Procedure to 
be adopted by the appellate 
' Court laid down 749 

0. 41, Er. 27, 28 and 29— 

Local investigation by commis- 
sioner accepted by trial Court — 
Appellate Court if not satisfied 
with it oan direct trial Court to 
take evidence under Er. 27, 28, 

29 but cannot order retrial 748 (l) 
—*0. 41, E. 27 — Certified copy of 
♦ a document not offered in evi- 
dence at the primary Court on 
account of the point not having 
been disputed— Such document 
should be admitted in appeal 265(i 

0. 41, E. 31 — A judgment of 

the appellate Court must decide 
the points of fact — It should 
not be merely one of affirmance 

408 (1) 

0. 41, E. 33 — Decree passed 

against some sets of defendants 
being really a combination of 
several decrees against several 
sets of defendants — Only one set 
of defendants appealing — Decree 
cannot be set aside in appeal 
against all defendants 593c 

—0. 41, E. 3? — Power under, is 
limited io cases, where as the 
result of the appellate Court’s 
inteii^erence in favour of the 
appellants, further interference 


Civil P. c. 

is required to adjust the rights 
of the parties 488 

0 41, E. 33 — Suit by lan'S- 

lord to eject tenant after giving 
notice — Calcutta Eent Act in 
force when suit dismissed — Eent 
Act expiring at the hearing of 
the appeal — Eent Act was held 
to be not applicable 436 

** 0. 43, E. 1 — Order refusing 

to set aside preliminary ex-parte 
decree — F^nal decree passed — 
Appeal from the order is still 
competent 7206 

* 0. 43, E. 1 (j)— Order dis- 

missing application to sot aside 
sale merely for non-appearance 
of the applicant is appealable 25 

0. 47, R. 1 — Appellate decree 

being executed by lower Court 
— Executing Court from other 
materials finding that certain 
matters were not put before the 
appellate Court and so modify- 
ing the decree as the appellate 
Court would have done if the 
matters were put before it — 
Executing Court’s act is with- 
out jurisdiction — ^Proper course 
is review 804c 

— »0. 47, E. 4 — Decree on review 
is a now decree and appeal lies 
from that decree 418 

0. 47, E. 5 — One of the appel- 
lants dying during the pen- 
dency of second appeal — Heir of 
deceased not brought on record 
— Appeal heard and case re- 
manded — Fresh second appeal 
on the decision after remand — 
Application for vacating the 
previous order of remand — 
Proper procedure laid down 654 

—0. 47, E. 7 — Order going be- 
yond the scope of application 
for review is without jurisdic- 
tion 73 

Sch. 2, Para. 1 — Suit for par- 
tition — Reference to private 
arbitration on counsel’s motion 
— Consent decree passed — Party 
objecting — Power of counsel 
limited — Decree must be set 
aside 378 

—Sob. 2, Para. 1 — * All parties 

not joined in reference — Rafe’^ • 
ende is not valid 249(2) 
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Soh. 2, Para. 1 — Forms and 

steps prescribed ia Soh. 2 must 
be complied with 1086 

Soh. 2, Para. 1 (l) — Executor 

cannot make reference to arbi- 
tration in contravention of the 
will 2756 

Soh. 2, Para. 21 — Award 

though interfering with strang- 
ers* rights is binding on parties 275a 
Companies Act (7 of 1913) 

c .g 00 — Articles of Association 

providing for election of directors 
annually — Non-election of direc* 
tors for a particular year — Di- 
rectors of previous years con- 
tinuing— ’Suit by a share-holder 
for declaring the acts of the 
directors as void — Such a suit 
cannot lie as no legal right or 
character of share-holder is de- 
nied — Such a declaration should 
be refused also inCourt*s discre- 
tion — No meeting for electing 
directors having been held, old 
directors continue 868 

S. 195^0rder under S. 195 is 

not a judgment within Letters 
Patent. (Cal.), 01. 15 ‘ ' 295 

S. 202 — Order of Court under 

S. 195, Companies Act, is not a 
judgment within the moaning of 
Cl. 15, Letters Patent (Cal- 
cutta), and hence not appeal- 
able 295 

Compromise 

Maintenance — One wife claim- 
ing property under ^a gift — Suit 
by husband to sot aside the 
alleged gift — Compromise that 
certain sum should be paid an- 
nually by the wife to the hus- 
band and after his death to the 
second wife — Second wife mak- 
ing a will and appointing plain- 
tiff as executor and beneficiary 
— Plaintiff suing for recovering 
arrears of maintenance — Plain- 
tiff is not entitled to recover 
arrears, the maintenance 
charge being intended to be kept 
alive for the benefit of the family 
only and not for the strangers or 
assignees 556 

Contract 

^Verbal contracts — Where the 

statute says that the contract to 
be valid must be in writing, 


Contract 

verbal contracts, even if estab- 
lished, have no effect 74a 

* Commandeering order — Goods 

ordered by Government under — 
Contract is not ordinary com- 
mercial contract 746 

Contract Act (9 of 1872) 

S. 23 — Prohibition to sub-let 

at a rate higher than that fixed 
by settlement— Contract to pay 
a higher rent cannot be enforced 763 

S. 23 — Agreement by father 

to give up entirely the control 
and custody of his child to the 
mother is illegal 600a 

S. 25 — Guardian of infant 

cannot promise to pay debt 
barred by limitation 8506 

S. 38 — Plea of tender holds 

good only if it is accompanied 
by deposit in Court 874a 

8. 38 — Valid tender amounts 

to actual payment 68c 

S. 45 — Joint mortgagees — 

Payment to managing co-mort- 
gagee operates as a valid dis- 
charge 125 

Ss. 59 to 61 — Payment of land 

revenue — General law of appro- 
priation will apply only in the 
absence of specific provisions in 
the Act on that point 68a 

8. 59 — Valid tender amounts 

to actual payment 68c 

8. 60 — The debts for which 

sums are applied must be proved 
to have lawfully existed 229 

8. 69 — Words “interested in 

the payment of money *’ ex- 
plained 389a 

8. 70 — Applicability of — 

Elements discussed 3896 

8. 72 — Relief on the ground 

of mistake can be given in the 
case of sales held through ,the 
intervention of Court 865d 

8. 74 — Hire contract — Price 

to be paid if thing hired be not 
returned— 8. 74 does not apply 576 

8. 129, 111. (a) — Continuing 

guarantee explained 204a 

^-8. 131 — Whether death of a 

surety operates as a revocation 
of a continuing guarantee de- 
pends upon contract between 
parties in each case 204c 

8. 135— Surety to pay decre- 
tal amount after contest in 
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Contract Act 

Court — Suit compromised and 
decree obtained — Surety is dis- 
charged m{2)a 

— [““S. 135 — Surety bond provid- 
ing that surety is to be proceed- 
ed against if debt could not be 
realized from debtor — Debtor 
must be proceeded against first 

177(2)c 

S 151 — Common carrier is 

liable even in absence of con- 
tract for loss arising from his 
negligence 490 

8 . 187 — Where goods pur- 
chased by a person are received 
by another and dealt with by 
him, it is a sufficient inference, 
in law that the former is an 
agent for the latter 863a 

Ss. 215, 2I6-— Agent arranging 

for loan for the principal — 
Agent lending his own money 
representing that the loan was 
from a third person — Mortgage 
executed on terms settled by 
agent — The transaction is void- 
able at the option of the prin- 
cipal 727 

S. 251 — A partner is liable 

for a bonafide contract entered 
into by other partners 57 a 

Copyright Act <3 of 1914) 

S. 7 — “ Copy ” defined — A 

copy has been defined as that 
which comes so near the origi- 
nal as to suggest the original to 
the mind of the spectator — 
Degree of resemblance is a ques- 
tion of fact 359 a 

S. 7 — Infringement of copy- 
right of pictures — Odending 
picfcuies must be copies of sub- 
stantial portions of copyright 
pictures B59b 

Cosharers 

Oq 0 Qf defaulting proprie- 
tors can by purchase in a re- 
venue sale get good title when 
the default and sale are not 
fraudulently obtained 870d 

Partion suit — Property 

partitioned previously should bo 
separated — If it cannot be deter- 
mined the suit should be dis- 
mised 830 

One oosbarer in sole ocoupa- 

cion — Other oosharers cannot 
claim joint khas possession 


Cosharers 

unless occupation amounts to 
ouster 5740- 

Ouster means dispossession 

by one cosharer in assertion of 
hostile title 574& 

• "Separate occupation of a co- 

sharer even after objection from 
his oosharers and in defiance 
of their .claim to be in joint 
possession of the land — Co- 
sharers who are excluded and 
ousted from joint possession 
can bring a suit to obtain joint 
possession of the property — 
Whether there is exclusion or 
ouster depends upon circum- 
stances of each case 535 

Adverse possession — Posses- 
sion between tenants-in-com- 
mon — A person cannot bo a ten- 
ant-in*oommon with one whom 
ho never recognized as such 396' 

Possession by a cDsharer of 

common land in excess of his 
share without objection from 
other oosharers — He is not 
bound to pay profits accrued 
from the same 2 l 6 a' 

Terms “ exclusion and 

** ouster " explained — Physical 
possession is not necessary for 
proving an ouster' 216&' 

Court-fees 

Admission as to computation 

is not binding on party 555 

Court-fees Act (7 of 1870) 

S. 7, 01. 4 (c) and (d)— Suit 

for declaration and injunction — 

The value of injunction for pur- 
poses of Court-fees is really the 
value at which the injury to the 
plaintiffs should be assessed 55^ 

S. 7 (11) (cc) — Determination 

of tenancy — Tenant not holding 
over, is a trespasser — Suit for 
ejectment cannot be valued 
under S. 7 ( 11 ) (cc) 753(1) 

as amended in 1922, Soh. 2, 

Art. 17, Cl. ( 6 )— Art. 17 ( 6 ) 
applies to appeals against 
decrees from partition suits 878 

Criminal Procedure Code (5 
of 1898) 

S. 4 (p) — Assistant Sub- 

Inspector on tour is not “officer 
in charge of the police station” 
unless strictly within terms of 
S. 4 77 la 
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Criminal P. C. 

S. 29’ A — Claim to be tried as 
European British subject ^must 
be made before trial 97a 

♦ S. 103 (2) — All search wit’ 

nesses need not be called 27^ 

* S. 103 (3) — Absence of ac’ 

cused is not material 27d 

S. 107 — A person can be pro- 
ceeded against if, for any wrong- 
ful act on his part, other persons 
do things which occasion the 
breach of peace or disturb the 
pubilc tranquillity 438 

Ss. 133, 137 and 139-A— 

Order under S. 133 — Claim 
denied — Opposite party asked to 
produce evidence — In the ab- 
sence of any specific opportu- 
nity to adduce evidence under 
S. 137, order must be set aside 879 

S. 133 — Order without giving 

party opportunity to prove his 
claim is bad 96 

S. 144 — Mode of enjoyment of 

one’s own property likely to 
lead to a breach of the peace — 
Order under S 144 restraining 
that person temporarily from 
enjoying the property in that 
way is justified 446 

S. 145 — [Cuming and Cam- 

miade, JJ) Actual possession 
means actual physical posses- 
sion — Symbolical possession 
obtained through a civil Court 
is not actual possession — 
[Graham, J .) Possession must be 
lawful 344 

♦ic g 145 (i)~({p^y Full Bench) 

— “Actual possession” means 
actual physical possession 
though wrongful — “Dispute’* 
means actual disagreement at 
the time though the question is 
previously decided by civil 
Court [Mukherji J., differing) 

FB 610 

S. 146 — No evidence on re- 

cord-^Order attaching property 
under S. 146 cannot be made 703(1) 
♦ S. 154 — Assistant Sub-Ins- 

pector on tour is not “ officer- 
in-oharge of the Police Station** 
unless strictly within the terms 
of S. 4 771a 

Ss. 161 and 172— Statements 

pf a witness cannot be recorded 
nnder S. 172 — Anv statements 


Criminal P. C. 

recorded are under S. 161 — De- 
fence must have a right to cross- 
examine 260* 

S. 164 — Any Magistrate is 

competent to hold the test of 
identification — Magistrate 
not em powered to deal with the 
matter under inquiry may prove 
the statement made before 
him under S.157, Evidence Act 5 00a 

S. 197— An elected Chairman 

of a Municipality under the 
Bengal Municipal Act is a 
public servant within the 
meaning of S, 197 516 

Ss. 200 and 202 — It is neces- 
sary for the Magistrate to pass 
order on the police report under 
S. 203 or S. 201 when ho takes 
oonizance of a complaint under 
S. 190 (l) (a) and examines the 
complainant under S. 200 and 
orders a police enquiry under 
S. 202 2A 

S. 200 (b) — Calcutta Munioi- 

cipal Act S. 533 must bo taken 
to be subject to the provisions 
of S. 200 (b). 48J 

S. 203 — Complaint dismissed 

without examining complainant, 
he being absent on any of the 
dates — Case cannot be sent back 
for further inquiry 569 

S. 205 — Pleader is to bo en- 
gaged to safeguard interests of 
accused i 27r 

8.221, Cl, (2)— Person charged 

with specific offence — It is not 
necessary to give the ingredients 
of the offence with which the 
accused is charged 732& 

S. 233 — Joinder of several of- 
fences in a single charge is only 
an irregularity 7005- 

* S. 236— Charge of a substant- 

tive offence but no charge of 
abetment of that substantive of- 
fence — Accused may bo con- 
victed of abetment of that of- 
fence if he is not prejudiced 466 
——8. 242 — Provision of law 
must be strictly followed 2435» 

* S. 244 — No admission of guilt 

— Procedure under S. 244 ad- 
opted — Magistrate cannot after- 
wards take the plea ol guilty 

f rnnn thft Anniiflod C 4.J^ /X 
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Criminal P. C. 

S. 271 — Court has disorefciou 

to eater upon evidence or not 
where accused pleads guilty llbh 

* 8. 276 — Deficiency of jurors 

can be filled up only from per- 
sons present in Court 551a 

S. 276 — Procedure in em- 
panelling a jury described: A. 1. 

R. 1927 Cal. 242 and A. I. 

R. 1927 Cal. 787. Overruled 

FB 83 

S. 297 — Not treating the 

proper first information report 
as such, ‘justifies retrial where 
accused is likely to have been 
prejudiced 7716 

— -S. 297 — Charge should be ao-c 
curate and within the limits of 
the criminal trial 769 

S. 297— Trial by jury— The 

only witness relied on by prose- 
cution turning hostile — No evi- 
dence remaining to go to jury — 
Failure of Judge to so direct is 
a misdirection - 690a 

S. 297 — Misdireotion-^Where 

bhe Judge has not put it to the 
jury that when a case is based 
on circumstantial evidence the 
circumstances should be such 
that there can be no reasonable 
possibility of the innocence of 
the accused, it is a misdirection 
vitiating the trial 5516 

S. 297 — Direction to the jury 

that there is a presumption of 
laV that the witness who has 
spoken untruth must be believed 
in so far as he deposes to facts 
spoken to by other witnesses is 
a misdirection 551c? 

8. 297 — Charge to jury — 

Judge's duty is to place the evi- 
dence before the jury as he 
found it 5006 

8. 297 — Charge to jury — 

Judge wrongly dealing with a 
certain statemenc as a confes- 
sion amounts to serious mis- 
direction 416 (2)6 

8. 297 — Evidence summarized 

by both sides at great length — 

Jury taking notes of the same 
— Judge is not relieved from 
summing up 269a 

-S. 297 — Direction as to law 

of private defence — That private 
defence can be exercised even 


Criminal P. C. 
with respect to person and pro- 
perty of another not explained 
to'jury — Direction is bad 2696 

— 8. 297 — Law of private de- 
fence not properly explained — 
Accused prejudiced — Conviction 
was set aside 269a 

8. 298 (2) — Scope — It is not 

the duty of the Judge to put to 
the jury hypothetical cases un- 
supported by any evidence 700c 

8. 298 (2)— Judge's telling the 

jury his view of facts is not only 
permissible but desirable 2694? 

8. 299 — Jury's verdict agree- 
ing with whatever opinion the 
Judge might form — Jury sent 
again for consideration — Ee- 
turning verdict of guilty — 
Judge not agreeing with the ver- 
dict but accepting it— Eetrial 
ordered 827 

S. 302 — Jury unanimous — 

Charging them again is illegal — 
Eetrial was ordered 228 

8. 307 — Majority of jury find- 
ing accused guilty twice — Trial 
Judge doubting as to accused's 
guilt but accepting the verdict 
and convicting them — Power of 
reference was held to have been 
rightly refused 444a 

S. 307 — High Court in appeal 

thinking that the case ought to 
have been submitted — High 
Court cannot direct the case jto 
be submitted — Sessions Judge’s 
view is final 4446 

8. 307 — Jury returning their 

unanimous verdict of guilty in 
spite of warning by the Judge 
that there are grave defects in 
prosecution case — It was held to 
be a proper case for reference 2336 

* 8. 307, Cl. (3) — Between the 

opinions of Judge and jury 
weight should be given to that 
of Judge's 732a 

Ss. 326 and 274 — Trial by 

jury under 8. 302, Penal Code — 

12 persons summoned as jurors 
— Nine jurors necessary — Bight 
appearing and seven chosen — 
Tribunal is illegally constituted 
— Proceedings are illegal 646 

Ss. 340 and 449 — Criminal ap- 
peal from original side of High 
Court — Question whether a 
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Criminal P. C. 

vakil can act is not concluded 
by Criminal P. 0. but by the 
rules of the High Court 675c 

S. 342 — Accused jointly tried 

— One giving ope explanation- 
judge can take another state- 
ment from the co-accused 6756 

S. 356 — Trial by jury— -One 

of the jurymen not knowing 
English— Charge translated to 
him in vernacular by Public 
Prosecutor and the defence 
muhktear allowed io object if he 
was not satisfied — Verdict of 
jury unanimous — Accused is not 
prejudiced 401 

S. 360 — Provision not com- 
plied with — Deposition is inad- 
missible in subsequent trial 271(1) 

S. 360 — Pleader engaged — 

Deposition may by read in 
pleader’s presence during ac- 
cused's temporary absence 276 

* S. 360 (3) — Witness deposing 

in vernacular — Deposition recor- 
ded in English — It need not be 
read over to him in English be- 
fore interpreting in vernacular 27a 
— S. 374 — High Court has to 
form independent* opinion* — 
Question of misdirection is 
therefore immaterial 4306 

S, 403— Trial under Ss. 407, 

411 and 414, Penal Code — Sub- 
sequent trial under S. 54- A, Cal- 
cutta Police Act — Goods form- 
ing the subject in both cases 
identical — Second trial was held 
bad 240 

S. 439 — Party in contempt — 

Party who was in contempt of 
Court, was not heard in revision 

241(1) 

S. 449 — Criminal appeal from 

the original side of the High 
Court — Question whether a vakil 
can act is not concluded by Cri- 
minal P. C. but by the rules of 
the High Court 675c 

Ss. 471 and 475 — “ Detained 

in custody ” does not mean de- 
tained in the custody of friends 
and relatives — It is the local 
Government and not Magistrate 
who can deliver the accused to 
his relations for safe custody 653 

S. 476 — Mere existence of 

contradiction in the evidence of 


3 Calcutta 

Criminal P. C. 

a person is not sufficient to make 
enquiry 862a^ 

S. 476 — Finding as to expedi- 
ency of enquiry is necessary 8626* 

S. 476 — Trial Court holding 

that he had no jurisdiction to 
direct a complaint to be made 
under S. 476 — Appellate Court 
not deciding the question of 
jurisdiction but itself acting 
under S. 476-B — Procedure is ir- 
regular 237 

^ — -S. 476-B — There is only one 
appeal from the decision on an 
application for making com- 
plaint 281 

^ Ss. 491 and 561-A — High 

Court should not interfere with 
an order of its own Judge 36? 

S. 499— Time not specified in 

the bond — Bond to the effect 
that the accused shall be pro- 
duced “ whenever called upon to 
do so” — Form was held to be 
not illegal 261 

S. 514 — Proof of forfeiture 

and call for payment are neces- 
sary stops 261a- 

Ss. 528- A and 29- A — Claim to 

be tried as a European British 
subject must be made before trial 97a 
- — “Ss. 528-A and 528.B — Magis- 
trate is not obliged to ask ac- 
cused whether he would claim 
to bo tried as European British 
subject 97fr 

S. 530 — Irregularity — Where 

part of the evidence in a case is 
recorded by a Magistrate who 
has no jurisdiction and part of 
the evidence by a Magistrate 
who has jurisdiction, conviction 
is illegal and retrial is necessary 183 

S 537 — Question to witness in 

cross-examination answered in a 
particular way — Judge telling 
the foreman of the jury to ask 
the same question in another 
form — Witness giving an oppo- 
site answer — Judge directing the 
jury to consider what he had 
stated before and what he said 
later on in answer to the fore- 
man’s question if the jury 
thought that the witness did 
not understand the first question 
— Nothing on record from which 
it would be inferred that the 
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Criminal P. C. 

witness did not understand the 
question— 'The procedure follow- 
ed by the Judge -was hold wrong 651c 

^ S. 561-A— High Court should 

not interfere with an order of 
its own Judge 367 

Criminal trial 

— Usual practice in murder cases 

is not to accept the plea of guilty 
and the Court may and should 
take evidence as if the accused 
is not .guilty 775a 

Facts material to constitute 

an offence must be stated in a 
charge — Allegations not essen- 
tial though stated can bo omit- 
ted without detriment to the^ 
accused as surplusage — Whether 
charge is good or bad is to be 
judged not after proof of facts 
but is to be seen at the beginning 
of the trial 675a 

■■■"—Joint trial of two separate 
appeals though by the same ac- 
cused is bad 230 

Prosecution proving prima 

iscie case —Accused should not 
merely criticize but should ad- 
duce evidence in rebuttal 27g 

Custom 

Alienation — A raiyat can- 
not bequeath his own non-trans- 
ferable occupancy right 360 

D 

Decree 

Setting aside — Time to sot 

aside a decree expiring — Vali- 
dity of the decree can be chal- 
lenged in defence on the ground 
of fraud 810Z^ 

Setting aside — Appellate de- 
cree being executed by lower 
Court — Executing CDurt from 
other materials finding that cer- 
tain matters were not put before 
the appellate Court and so modi- 
fying the decree as the appellate 
Court would have done if the 
matters were put before it — 
Executing Court’s act is with- 
out jurisdiction — Proper course 
is review 804c 

-Setting aside — Once a decree 

is passed the suit cannot be dis- 
missed unless the decree is re- 
versed on appeal — Any party can 
apply to have it enforced 539a 

■ " Construction — A surety bond 


Deed 

should bo interpreted in favour 
of surety 177(2)5 

Construction — Intention of * 

maker must bo found from ex- 
pressions used — If two construc- 
tions possible, one making deed 
valid should be accepted 130gr 

Defence of India (Consolida- 
tion) Act (4 of 1915) 

Commandeering order — Goods 

ordered by the Government 
under — Contract is not ordinary 
commercial contract 745 

Divorce Act (4 of 1869) 

S. 7 — S. 7 deals with proce- 
dure 657o 

S. 10 — Decree for judicial se- 
paration — Petition for divorce 
is not maintainable on the same 
facts 808 

" S. 10 — Joint presence of hus- 

band with another woman may 
prove adultery ‘ 657a 

S. 11 — An interlocutory order 

is not usually interfered with 
under S. 115, Civil P.C., in Cal- 
cutta High Court 114 

Ss. 55 and 7 — Provisions for 

the enforcement of orders under 
this Act are to be followed as 
provided in the Civil Procedure 
Code 513 

Divorce Jurisdiction Act, 
(Indian and Colonial 1926, 

Geo V, 16 and^l7 Ch. 40) 

* -S. 1 (l), Proviso (a) — Wife 

domiciled in England but resi- 
dent in India — Suit for dissolu- 
tion tried in India — Mere adul- 
tery is sufficient ground for 
decree 657^ 

S. 3 — Parties resident in 

India but domiciled in England 
— Decree in Indian Court is 
valid 6575 

Document 
See Deed 

E 

Easement 

K “Light — Person selling house 

having windows overlooking his 
adjoining land — Vendor cannot 
obstruct light from coming to 
such windows by building on the 
adjoining land — Subsequent ven- 
dee of the land is also bound by 
the obligation Su5 
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Ejectment 

Trespasser cannot challenge 

validity of plaintiff’s title which, 
though voidable by the true 
owner, is not avoided 299a 

Suit for — All persons in pos- 
session should be joined as de^ 
fendants 1385 

Evidence 

Admissibility — Question of 

relevancy of a document, though 
not raised in a trial Court, can 
be considered by first appellate 
Court 5125 

- — Admissibility — Evidence can- 
not be admitted about intention 
of parties when that intention is 
clearly expressed in deed 825a 

Evidence Act (1 of 1872) 

S. 11 — S. 11 is controlled by 

S. 32 — When the fact of state- 
ment, whether true or false, is 
material, it is relevant under 
S. 11 8935 

Ss. 11, 13 and 32. Cl. (3)— 

Becitals in a sale certificate or 
a sale proclamation are not ad- 
missible under Ss. 11, 13 and 
32, Cl. 3 893c 

S. 13 — Recitals in a sale cer- 
tificate or a sale proclamation 
are not admissible 893c 

S. 13 — Mortgage-deed stating 

rent payable to superior land- 
lord — Mortgage debt paid off — 
Superior interest purchased by 
mortgagee — Suit for recovery of 
rent at an enhanced rate — No 
proof of enhanced rent — Mort- 
gage bond is admissible to prove 
the rent 703(2) 

15. 13 — A decree not set aside 

by a competent Court can be , 
used as evidence with regard to 
the matters dealt with by it 4725 

" S. 13 — Rent suit — Decree by 

another cosharer landlord is ad- 
missible (of. — A. I. It. 1928 Cal, 
36d—Ed.) 355 

S. 13 — Suit for rent — Decree 

by another cosharer is not ad- 
missible as to rate of rent — (of. 

—A. 7. E 1928 Gal. 356— Ed.) 353 

S. 18 — Admission — Recitals 

regarding the boundaries in a 
document not inter partes are 
statements made by third parties 
and cannot be admitted 635 

* *^3. 24 — Confession — Statement 


Evidence Act 

of accused before a Magistrate: 

'*1 want to make a clean breast 
of everything for the reason 
that if I serve the Government 
in any way, the Government 
may take pity on mo” was held 
not in itself inadmissible 500c 

8. 30 — Statement, for being 

used against the co-accused, 
must be a confession in respect 
of an offence with which all are 
charged 416(2}a 

S. 32 — Description of property 

in a sale certificate or proclama- 
tion is not a statement within 
S. 32 893a 

■ S. 32 and S. 11 — S. 11 is con- 
trolled by S. 32. 8935 

S. 32 — Hudabandi papers are 

admissible under 8. 32 8545 

-S. 32 — Admission — Recitals 

regarding the boundaries in a 
document not inter partes are 
statements made by third 
parties and cannot be admitted • 635 

* S. 32, Cl. (2) — Entry in huda- 

bandi papers by itself is insuffi- 
cient for charging a person with 
liability {Obiter) 854c 

— — S. 32 (2) — Rent suit by land- 
lord — Account books from the 
landlord's sherista tendered in 
evidence and admitted under 
S. 32 (2) — The fact that they 
were made in the absence of 
and without the assent of the 
tenants and were uncorrobo- 
rated is not sufficient ground to 
consider them as of no value 408(2) 

S. 32, Cl. (3) — Recitals in a 

sale certificate or a sale pro- 
clamation are not admissible 893c 

S. 34 — Hudabandi papers are 

admissible under S. 32 — S. 34 
does not apply 8545 

* S. 35 — Sale certificate is not 

a public or official book, regis- 
ter or record within S. 35 893a 

S. 35 — Description of pro- 
perty in a sale certificate or 
proclamation is not a statement 
under S. 35 893a 

— -S. 35 — Chittas are admis- 
sible 63a 

* S. 44 — Time to set aside a 

decree expiring — Validity of the 
decree can be challenged in 
defence on the ground of fraud 8105 
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Evidence Act ^ 

S. 56 — Judicial notice should 

be taken of the endorsement 
of the Sub- Registrar and his 
signature 154c 

— -Ss. 60 and 67 — Under S. 67 
direct evidence of handwriting 
is not always necessary — S. 60 
does not exclude circumstantial 
evidence of a thing which could 
be seen, heard and felt 498^1 

S. 67 — Under S 67 direct 

evidence of handwriting is not 
always necessary 498a 

* 92 — Contract capable of 

different interpretations — Court 
must put a proper construe- 
tion upon its terms and find 
with what intention a parti-* 
cular expression was used as a 
matter of pure construction 7375 

S. 92 — Persons not claiming 

through settlor can show that 
waqf was illusory 253 

S. 99 — Persons not claiming 

l^hrough settlor can show that 
waqf was illusory 253 

S. 101 — Affidavit of peon 

about proper service — Party 
impugning the fact must prove 
that there was no service 722a 

* ^S. 114 — Failure of a District 

Board to prove tho actual ac- 
quisition and possession and the 
actual delivery of certain land 
to it by the Government — In- 
tention of the Government to 
acquire the land and its taking 
some necessary steps in pur- 
suance thereof proved — It was 
held to be not wrong to pre- 
sume that necessary steps for 
the acquisition of the land and 
for the transfer of the same to 
t^he public body were taken 485c 

S. 114— The evidence of an 

accomplice must be viewed 
with all the suspicion which 
ordinarily attaches to it 233a 

—— ^S. 114, 111. (b) — Evidence of 
an approver sought to be cor- 
roborated with the evidence of 
confessing accused will not jus- 
tify conviction of co-accused 745 

S. 115 — Suit by a minor 

without a next friend — Defend- 
ant, though aware of plaintiff’s 
minority, not raising objection 
as to the maintainability of the 


Evidence Act 

suit — Ha cannot raise this ob- 
jection for the first time in 
appeal 537o 

S. 115 — Compromise benefi- 
cial to a party’s interest — 
Party not taking advantage — 
Compromise does not constitute 
estoppel 334> 

S. 115 — Packages not deli- 
vered to railway in good condi- 
tion — Plea by consignor that 
they wore in good condition 
will not be allowed 1705 

S. 115 — Contract cannot be 

accepted as to part and rejected 
as to rest 170a 

S. 115 — Equitable mortgagee 

entering into possession with 
consent of mortgagor — The for- 
mer leasing the property to a 
third person — ■ Auction-pur- 
chaser of the equity of redemp- 
tion is bound by tho mort- 
gagor’s consent and his suit for 
rent or damages against the 
third person is not maintainable 15S 

S. 115 — Permanent lease by 

a person professing to have a 
higher status than that of a 
raiyat, lessor cannot plead 
that he had no right to grant 
the lease — But estoppel will not 
apply if both parties knew real 
facts — True nature of tenancy 
is not ealsy to. know 1565 

' S. 115— Admission of waqf 

by mutwalli does not estop him 
from claiming a share in it as 
heir, if waqf is void 130/ 

S. 116— Landlord and tenant 

— Where the tenancy under a 
person is once denied, the te- 
nants would not be entitled to 
claim on a future occasion that 
the tenancy under the person 
was subsisting 31 2« 

S. 116 — Landlord and tenant 

— Estoppel^ Granting a lease by 
the holder of ganti interest in 
land — Lessor cannot assert his 
right as a raiyat — Purchaser 
of that interest is not so bound 87a 
— — S. 116 — Scope — Estoppel 
operates even after the termina- 
tion of the tenancy 546a 

-S, 154 — Witness cross-exa- 
mined as hostile — Ha cannot be 
relied on as to part only 6^05 
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Evidence Act 

8. 166 — Report after 24 hours 

— Officer having no power to in- 
vestigate — Report though it 
can be used under 8. 156 cannot 
be used under 8. 167 732c 

ie g 2 ^ 57 — Statements by third 

persons cannot be used for cor- 
roboration S93d 

-9. 167 — Report after 24 hours 

— Officer having no power to in- 
vestigate — Report though it 
can be used under 8. 155 cannot ' 
be used under S. 157 732c 

8. 157 — Any Magistrate is 

competent to hold the test of 
identification — Magistrate not 
empowered to deal with the 
matter under enquiry may prove 
the statement made before him 
under S. 157 500c^ 

Execution of Decree 
-—•Executor — Executing Court 
cannot insist on payment of 
probate duty from executor of 
deceased before allowing execu- 
tion 835c 

Execution Sale 
Rights of purchasers — A pur- 
chaser at an auction sale is not 
bound by the description given 
in sale proclamation — He can 
claim higher rights, that is, the 
rights of the judgment-debtor 880c^ 

-Mistake — Relief on the ground 

of mistake can be given in the 
case of sales held through the 
intervention of Court 866d 

Setting aside — It is not wise 

and desirable to interfere with 
Court sales on slender grounds 328c 
Explosive Substances Act (6 
of 1908) 

8. 5 — House containing ex- 
plosives — Temporarily residing 
in the house is no offence under 
S. 6 27h 

F 

Factories Act (12 of 1911) 

—8 42 — Under S 42 one pro- 
ceeding is split into two pro- 
ceedings — Manager or occupier 
initially charged with an offence 
under the Factories Act can go 
into the witness-box and give 
the evidence himself because he 
goes into the witness-box not as 
1928 Indexes (Cal.) — 5 & 6 


Factories Act 

an accused in the case originally 
started but in his own right as a 
complainant on the complaint 
against the other person whom 
he has brought in 657 

Finance Act (5 of 1927) 

8. 6 — Demand drafts are bills- 

of-exchangeand are exempt from 
stamp duty SB 566 

G 

Government of India Act, 
(1915) 

* 8. 29 — Payments made on 

contracts not in conformity with 
the Act, cannot render such sub- 
sequent contracts binding on 
Secretary of 8tato — Contract 
must bo in strict conformity 
with statute lid 

8s. 29 (b) and 32 — Comman- 
deering order is an act of State — 
Secretary of State cannot bo 
sued in respect of it 74c 

Guardians and Wards Act (8 
of 1890) 

S. 7 — Court can exorcise its 

jurisdiction to appoint a guar-, 
dian of the person of the minor 
even if he is possessed of no pro- 
perty 6006 

8. 7 — Parents found unfit to 

be guardian — Court will inter- 
fere and deprive them of the 
custody of their children and ap- 
point a suitable person as guar- 
dian to take care of them and to 
superintend their education 600d 

8. 17, Cl. (D— Welfare of the 

minor — Court must look to 
child's welfare generally as re- 
gards moral, religious and physi- 
cal well being 600c 

—8. 26 — Leave for the perma- 
nent residence of the child 
abroad and out of the Court's 
jurisdiction is not permitted ex- 
cept where it is manifestly ad- 
vantageous to the child as re- 
gards the health and the like 600c 

H 

Hindu Law 

■■—Alienation — Wife appointed 
administratrix and granted per- 
mission to msike permanent 
leases for necessary purposes — 
Permanent leases granted by her 
but for purposes not necessary 
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Hindu Law 

for adminisfcratiiuQ will be 
deemed to be by her as holder of 
a widow’s estate and if not for 
necessity, reversioners can set 
aside 412 

Daughters inheriting the pro- 
perty of their father, disposses- 
sed — Suit for recovery of posses- 
sion and the mesne profits decreed 
— Death of one of them during 
an appeal against the final decree 
for mesne profits — Decree for 
mesne profits is a part of the 
estate of the father unless the 
deceased treated her share as 
di'^tinot from paternal estate 759a 
— - — Joint family — Absolnte be- 
quest to widow — Widow bej 
queathing the property to her 
son — Son gets it as personal 
property 285 

* Partition — Subsequent suit 

for partition of property left out 
intentionally or by mistake 
without any objection in the 
previous suit for partition and 
still held in joint possession is 
, ^enable but not whore by pre- 
vious decree it is ordered to be 
joint 459 

— Stridhan — Stridhan is not 
confined to six kinds given by 
Manu 794c 

Succession — Bandhus— One 

offering greatest spiritual benefit 
is preferred 289a 

Succession — Test about “near- 
ness of blood” laid down 2895 

Succession — Distinction bet- 
ween full and half blood should 
bo restricted to oases mentioned 
in texts 239c 

Succession — Bandhus — 

Father’s half sister’s son has 
precedence, over mother’s sis- 
ter’s son 289^f 

** Widow — Adverse possession 

against — Reversioners are bound 

670a 

'Widow residing with her bro- 
ther during the period for which 
arrears of maintenance are 
claimed — Claim cannot bo disal- 
lowed 196a 

—Will — Widow has no right to 
make will of moveable and im- 
movable property inherited 
from he*' husband 794a 


I 

Income tax Act (7 of 1918) 

* — S. 26 — An application under 

S. 26 made more than a year 
from the date of original de- 
mand but within a year from* 
the revised order of assessment 
is within time 837 

(11 of 1922) 

* S. 9 — Assessees a company 

acquiring land, building 
houses and letting premises to 
tenants is not doing “business” 
under 8. 10 — Assessees are lia- 
ble to income-tax under S. 9 
and not under S. 10 4565 

* S. lO^Profits — Destination of 

profits has got nothing to do 
prima facie with the question 
of liability to pay income-tax — 
What may be done with the 
profits after the tax has been 
paid upon them is immaterial 

SB 579a 

* — S. 10 — Company running a 

Club — All share-holders not 
members of Club — All members 
not shareholders — Company 
making profit out of the Club is 
not a mere mutual trading 
society making “ quasi profit ” 
by trading with its own mem- 
bers and returning such “ pro- 
fits *’ to the mei!nbers and is 
liable to pay income-tax on full 
amount of profit SB 577 

* — S. 10, sub-S. (2) — Agreement 

between District Board and 
Tramway Co. for free use of 
road for laying down tramway 
— Tramway Company agreeing 
to pay moiety of profits exceed- 
ing 4 p. c. upon capital for time 
being — Payment of half profits 
is not rent and cannot fall under 
01.(5), sub-S. (2)— It is not 
sum paid on account of local 
rate, nor is it “ any expenditure 
(not being in nature of a capital 
expenditure) incurred solely for 
purpose of earning such profits 
or gains SB 5795 

S. 16 — Assessee a share 
holder in a company — Company 
keeping aside for some years a 
certain sum to be distributed as 
bonus to the directors — Asses- 
see objecting to such payment — 
Matters compromised after soma 
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Income tax Act 

yeirs and the asseasee piyiag a 
lump sum as hia share in the 
amount reserved — The amount 
is part of hia inoome in the year 
of raseipt and does not repre- 
sent assessee’s profits for the 
previous years ' FS 729 

Ss. 22 (4) and 23 (2)— Notice 

— The notices under Ss. 22 (4) 
arid 23 (2) may be comprised in 
one document without commit- 
ting any illegality SB 587^ 

— Ss. 23 (4) and 22(4) — Return 
made by assessee — Notice under 
Ss. 23 (2) and 22 (4j served — 
Notice under S. 23 (2) complied 
with but not under S. 22 (4) — 
Assessment can be made under 
S. 23 (4) SB 5876 

S. 66 (2) — Findings of fact of 

the Oommissioner are binding 456a 

S. 66 (3) — Commissioner 

must, besides question of law, 
state necessary facts also 836 

Insurance 

—Life Insurance — A mere no- 
minee in a life insurance policy 
cannot enforce his claim against 
the company, he being no party 
to the contract and no interest 
is created in his favour 5l8a 

Interpretation of Statutes 
■ — —Affirmative Act — Affirmative 
Act giving new right does not 
destroy existing right unless 
legistature apparently intends 
that the two rights should not 
co-exist 8086 

Suit by landlord to eject ten- 
ant after giving notice -^Calcutta 
Rent Act (1920) in force when 
the suit was dismissed — Rent 
Act expiring at the hearing of 
the appeal — Act was held not 
applicable 436 

-Illustrations should not bo 

rejected except on the ground of 
repugnancy with the section 2046 

J 

Jurisdiction 

——Estoppel — Conduct of parties 
cannot give Court jurisdiction 
which it does not possess 7096 

—It is the authority to decide 
a case at all and not the deci- 
sion given therein which consti- 
tnes jurisdiction 6066 


L 

Land Acquision Act (1 of 1894) 

'S. 12— There is no analogy 

between Land Acquisition Col- 
lector making an award and an 
executive officer of the Munici- 
pality passing orders under Cal- 
cutta Municipal Act S. 140 as to 
assessment 450a 

S. 23 — In calculating the 

price of property which is sub- 
ject to lease, rent ought to be 
taken into consideration 522a 

-g 23 — Market value is one 

which a willing purchaser will 
pay to a willing seller 5226 

-S. 23 — Market value — Land 

to bo acquired likely to continue 
tu produce rent — Rent is basis 
on which the value will bo cal- 
culated 522o 

S. 23 — Reversion — The rever- 
sion in the case of a particular 
land should not be taken to bo 
of loss value than the bare land 
because of buildings on it 475a 

— — S. 23 (5)— Person changing 
the place of business not in 
consequence of the acquisition 
of the land — He is not entitled 
to compensation 761 

S. 30 — Property leased for a 

long term with a progressive 
rate of rent — Apportionment 
can be made only in a rough 
way in the absence of direct 
evidence 4756 

*S. 31 — Trust property ac- 
quired — Question of dispute bet- 
ween the trustee and the ben- 
eficiaries must be left to the 
Court having jurisdiction to ad- 
minister the estate 475o 

S. 32 — Compensation money 
acquired by an incompetent per- 
son is part of his real property 402a 

S. 32 — Acquisition Court 

holds the compensation money 
subject to the orders of civil 
Court 4026 

Landlord and Tenant 
Sale by decree-holder in ex- 
ecution of a rent decree — It 
must be shown that he was a 
landlord on the date of applica- 
tion for execution — Superior 
interest in occupancy holding 
8 old- 7 Subsequent sale in execu- 
tion o a decree for rent trans- 
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Landlord and Tenant 

fers only right bf tenant and 
not tenancy 768 

Prohibition to sublet at a rate 

higher than that fixed by settle- 
ment— Contract to pay a higher 
rent cannot be enforced 763 

* Rent agreed to be paid in pad- 

dy — Price of paddy mentioned — 
Tenant failing to deliver the 
paddy — He is liable to pay dam- 
ages which would ordinarily bo 
market price of the paddy 737^1 

Abandonment — Mortgage of 

an entire non'transferablo occu- 
pancy holding — Mortgagee pur- 
chasing it in execution of his 
mortgage decree — Landlord is 
entitled to khas possession • 669 

Origin of tenancy unknown — 

Tenant must prove such facts 
that the reasonable inference 
therefrom is that the tenant had 
been granted a permanent right 
of occupancy 597a 

Permanent tenure — Court 

must decide whether a tenancy is 
permanent or not as an inference 
‘ of law 5975 

Permanent lease at a fixed 

rental granted in respect of a 
tranaferable raiyati — Implica- 
tion is that raiyati is transfer- 
able without the consent of the 
landlord 531(2)5 

Doctrine of suspension of rent 

depends solely upon the fact 
that the rent due is an entire 
sum in respect of the land 4795 

Rent — Tenant dispossessed 

from a portion of the property 
— Whether suspension of the en- 
tire rent should be ordered or 
only abatement of rent should be 
allowed depends on facts of each 
case 428 

Lease — Construction— Stipu - 

lation that rent should not be 
changed on any ground — De- 
crease of two-thirds land by 
diluvion — Tenant was held not 
entitled to any abatement of 
rent 419 

Lease whether permanent — 

Surrounding circumstances and 
entire terms of lease must be 
looked into — " Tenant taking 
leases for different terms — Last 
lease cSblled hemi'xdi in di^^erent 


Landlord and Tenant 

form and purporting to give a 
high premium and high rate of 
rent — Lease was held to be pej ■ 
manent lease 392a^ 

Tenancy commences from the 

date mentioned in the document 
of tenancy unless shown other- 
wise 392(r 

Lease not produced — Tenant 

can establish his tenancy from 
possession and other circum- 
stances 376a> 

Ejectmevt suit — To succeed, 

landlord must prove his title 843^ 
Receipt for rent given by land- 
lord’s agent — Landlord is not 
bound by every statement there- 
in ^ 3155 

‘Suit for ejectment — Tenant 
setting up defence that he has a 
right of permanent tenancy 
must prove that he has such 
right 315c- 

■" -Four holdings amalgamated in- 
to one, three holdings being ten- 
ancies-at-will and fourth holding 
being a permanent tenure — Facts 
that an unaltered rent has been 
paid for 57 years and that there 
existed a pucca building on a 
small portion of it at some dis- 
tant time are sufficient to make 
the amalgamated bolding a per- 
manent tenure 315c7 

Where the tenancy under a 

person is one ^ denied, the tenant 
is not entitled to claim on a 
future occasion that the tenancy 
under the person was subsisting 3120 ^ 
Forfeiture arises when the te- 
nant expressly repudiates the 
tenancy 312^ 

Deed of kabuliyat — Construc- 
tion 305(2> 

Tenancy-at-will — Notice to 

quit given according to Transfer 
of Property Act, S. 106 — Tenant 
is liable to be ejected 27^ 

Non- transferable occupancy 

holding — Sale of — Acceptance of 
rent by landlord from transferee 
described as marfatdar in receipt 
— Question of landlord being es- 
topped from suing for khas pos- 
session depends on facts of each 
oa'^e 273(2) 

—Rent, suit for — Lease of lands 
in addition to land in actual 
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Landlord and Tenant 

possessioQ of lessee and lessor 
eijtitled under lease to charge 
rent for area in actual posses- 
sion — Suit is not bad for non-in- 
clusion of other land, and failure 
by landlord to give possession 
of the other land is no defence 245 

Abandonment — A landlord is 

not entitled to treat a holding 
abandoned where the original 
tenant is in possession as a sub- 
lessee without sometactof re- 
pudiation of tenancy to him 1936 
——Enhancement of rent on the 
ground of increase in area — • 
Landlord must show what was 
the area at inception of tenancy 169<x 

-Kent payable partly in kind 

and partly in cash — Market 
price of grain fixed in patta — ■ 

Suit for rout — Landlord is not 
entitled to value of paddy at 
current rate but at rate fixed in 
the patta 166 

Tenant encroaching on land of 

a stranger contiguous to his — 
Landlord is not entitled to get 
rent for the laud so encroached 
on 142 

Abatement of rent — A tenant 

paying rent for the entire land 
demised when he was in posses- 
sion of only a part of it cannot 
ask for abatement of rent after 
the lapse of 60 years as he must 
be deemed to have lost his right 
*'by acquiescence and laches 137 

Suit for rent — Tenant plead- 
ing dispossession must prove it 1366 

Rent payable in kind — Money 

to be paid in lieu of kind fixed 
— Tenant pan choose between 
payment of rent in money or 
kind — Landlord cannot insist 
on the payment of market value 
of grain payable as rent 112 

Question of bona fides of 

settlement depends on whether 
it was taken from person actu- 
ally in possession 1046 

Tenant agreeing to pay rent to 

superior landlord but making 
default in payment — Superior 
landlord obtaining decree and 
selling the lessor^s right in exe- 
cution — Tenant purchasing 
^ihem does not acquire indepen- 
dei^i titU to himself 103 


Landlord and Tenant 

-General covenant to 


repair 

build" 


extends to newly erected 
ings * 

“—Payment of rent by heir of 
under-ryot to superior landlord 
without direction from the ryot 
— No right is created in favour 
of the former 

—The gomasta is not authorized 
to settle tenants on the land 
Suit against a person for da- 
mages for use and occupation 
does not amount to recognition 
of tenancy 

Khudkasht means resident 

hereditary cultivator Land 
v^ste and infested with wild 
animal3“Tenants living in ad- 


89 

876 

87o 

87d 

526 


jacent villages are khudkasht 

Relationship may be governed 

by contract as well as by status 43a 

Land Tenure 

Jote is a general term with 

respect to a holding and it is 
not necessarily equivalent to a 
“ raiyati jote 8806 

Lease 

Assignment — The test to de- 
termine whether a certain tran- 
saction amounts to an assign- 
ment is whether the whole in- 
terest of the lessee has been 
granted 

" Allowing sub' letting but pro- 

hibiting assignment — ^ Mortgage 
is no assignment — Assignment 
means parting with interest 
completely 
Legal Practitioner 

Suit for partition — Reference 

to private arbitration on conn* 
sers motion“Oonsent decree 
pa8sed“Party objecting — Power * 
of counsel is limited — Decree 
muse be set aside 378 

Compromise empowered by 

vakalatnama“It is uncommon 
for pleaders to enter on this 
authority into com^promise, es- 
pecially in oases where parda- 
nashin ladies are concerned 334a 
Legal Practitioners Act (18 
of 1879) 

Hc — — 13 — The conduct of a plea- 
der should not be inconsistent 
with the position he hdlds in 
the administration of justice 853 


681 


99 
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Legal Practitioners Act 

**— “S. 13 — Pleader accepting 

the client’s vakalatnamah and 
papers but not filing the appeal 
— No specific agreement exempt- 
ing him from liability in case 
of non-payment of fees — Pleader 
also not subsequently trying to 
file an application to get exten- 
sion of time— Pleader’s action 
amounts not to ordinary negli- 
gence but to grave professional 
misconduct FB 820 

♦ S. 13 (b) — Fraudulent acts of 

clerk — Pleader is not necessarily 
guilty of professional miscon- 
duct FB 817 

Letters Patent (Calcutta) « 

** Cl. 10 — Pleader accepting 

client’s vakalatnama and papers 
but not filing the appeal — No 
specific agreement exempting 
him from liability in case of 
non-payment of fees — Pleader 
also not subsequently trying to 
file an application to get exten- 
sion of time — Pl(3ader’s action 
« amounts not to ordinary negli- 
gence but to grave professional 
misconduct FB 820 

Cl. 12 — Suit for damages for 

conversion of land— Some tort' 
feasors residing in Calcutta — 
Action can be maintained in 
Calcutta against them 887 

** Cl. 15 (Amended in 1927) — 

Condition of certificate is at- 
tached to a judgment of single 
Judge only — Eight of appeal on 
difference of a Bench being de- 
leted, no appeal lies from re- 
fusal to grant a certificate in 
such a case FB 819 

** Cl. 16 (Amended 1927) — 

Amendment does not apply to 
suits instituted prior to its 
coming into force FB 640 

Cl. 15— Order of Court under 

Companies Act, S. 195, is not a 
judgment 295 

Limitation Act (9 of 1908) 
Construction — No exceptions 
should be made on the ground 
of hardship SB6466 

* Construction— Third column 

should be interpreted to date 
the cause of action from the 
date* oft which the remedy be- 
comes available SB646c 


Limitation Act 

S. 1 — The Act does not apply 

to defences , 810a« 

8. 3 — Plea of limitation 

should bo allowed even for first 
time in second appeal but case 
cannot be remanded to find out 
facts for showing that claim is 
barred 870» 

S. 5 — Pleader’s act or default . 

is not binding upon the client 468a. 

S. 5 — A mistake of a pleader 

cannot always and under all 
circumstances afford ground for 
extension of time under S 6 — 
Appeal filed in a wrong Court 
on the advice of a pleader — Ap- 
peal filed in proper Court after 
limitation — Time was extended 4686' 

S. 6 — Construction — Court 

should exercise its discretion on 
facts in each case 249(l) 

* S. 10 — Plaintiff suing to en- 

force personal right of manage- 
ment of trust — Defendant not 
claiming right adverse to trust 
— S. 10 does not apply 670c? 

8. 12 — Copy unnecessaryT” 

Time cannot be excluded 46fr 

8. 14 — Time spent in a Court 

not declining to entertain the 
suit cannot be deducted 46a 

8. 19 — Plaintiff depositing 

certain sum with defendant 1 
and father of defendant 2 — De- 
fendant 1 admitting deposit in 
written statement in partition 
suit by mother of defendant 2 
as next friend — Defendant 1 
and mother of defendant 2 ac- 
cepting by joint petition award 
made on reference of partition 
suit to arbitration by which de- 
fendants’ liability with regard 
to deposit was declared — Written 
statement coupled' with award 
and joint petition amounts to 
promise by defendant 1 to pay 
debt 860a 

S. 19 — Acknowledgment made 

in a document to which creditor 
is not a party is valid 850c 

— — S. 21 — Acknowledgment not 
stating amount of liability ac- 
knowledged by guardian is not 
proper 860c2‘ 

8. 22 — 8. 22 applies to cases 

where a new plaintiff has been 
introduced and not tp oases 
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Limitation Act 

where there is only an amend" 
ipent with regard to the des- 
cription of the plaintiff 4856 

Arts. 29, 36, 48 and 49 — Suit 

for value of crops wrongfully 
attached, cut and removed — 

Case comes under Arts. 48 or 49 
and not 29 or 36 106 

• Arts. 30 and 31 — Suits against 

carriers in respect of goods deli- 
vered for carriage are governed 
by Arts. 30 and 31 , — Onus of 
proving loss more than one year 
before suit lies on defendants 371d 

Art. 36 — Suit to recover 

price of goods lost by the car- 
rier — Delivery, so as to give 
carrier lawful possession, must 
bo proved 306 

Art. 36 — Suit for value of 

crops wrongfully attached, cut 
and removed —Case comes under 
Arts. 48 or 49 and not 29 or 36 106 

+ Art. 36 — Goods detained by 

customs officer at defendant’s 
request — Suit is governed by 
Att. 36 and not Art. 49 16 

*■ Art. 40 — Issue of injunction 

apart from motive or want of 
probable cause gives no cause of 
action for suit Ic 

Art. 48 — Suit for value of 

crops ’wrongfully attached cut 
and removed — Case comes under 
Arts. 48 or 49 and not 29 or 36 106 

Art. 49 — Suit for value of 

crops wrongfully attached, cut 
and removed — Case comes under 
Arts. 48 or 49 and not 29 or 36 106 

Art. 49 — Goods detained by 

customs officer at defendant’s 
request — Suit is governed by 
Art. 36 and not by Art. 49 16 

** Art. 99 — Payment of decree 

amount by one co-judgment* 
debtor and acceptance by Court 
— Suit for contribution — “Date 
of payment” is the date of ac- 
ceptance of deposit of the money 
by the Court to the credit of the 
decree-holder 361 

Art. 120 — Sale of putni in 

rent decree — Surplus withdrawn 
by creditor of one patnidar — 

Sale subsequently set aside — 
Zemindar made to pay whole 
purchase money — Suit lies by 
zemind|ir against the creditor 


Limitation Acft 

and is governed by Art. 120 and 
not by Art. 62 * 296 

Art. 121 — Purchaser at a re- 
venue sale suing for possession 
— Suit within 12 years from 
symbolical possession — Defen- 
dants defaulting proprietors — 

Suit is governed by Art. 142 or 
Art. 144 and not by Art. 121 870(3 

Art. 141 — Applicability — Art. 

141 does not apply to moveable 
property 670(3 

Art. 142 — Purchaser at a re- 
venue sale suing for possession 
— Suit within 12 years from 
symbolical possession — Defen- 
dants defaulting proprietors — 

Suit is governed by Art. 142 or 
Art. 144 870(3 

Art. 142 — Possession through 

tenants — Actual realizing of 
rents must be proved 7666 

Art 142 — Plaintiff must prove 

title and possession within 12 
years — When land is incapable 
of possession plaintiff must 
prove his title as well as posses r 
sion at least some time even be- 
yond 12 years and show that no 
one else was in possession since 118(i 

Art. 142— Suit for ejectment 

on actual possession and dispos- 
session — Whether plaintiff can 
subsequently put forward a case 
of constructive possession de- 
pends on circumstances 1186^ 

Art. 142— V7aste land — Pos- 
session is presumed to follow 
title — No dispossession beyond 
12 years of suit — No question of 
limitation arises lOia 

Art. 143 — Forfeiture by re- 
marriage — Kemarriage must be 
valid 714 

Art. 144— 'See also LiM. Act, 

Art, 142 

Art. 144 — Defendant in pos- 
session of plaintiff’s property 
from 1897 for management — 
Defendant asserting hostile title 
in 1915- Plaintiff suing in 1922 
for recovery of fossession — 
Plaintiff's suit was held not time 
barred as his title was not extin- 
guished by the defendant’s ad- 
verse acts 582 

—Art. 146- A — “Eoad”»used’ in 
Art. 146-A includes the portion 
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Limitation Act 

which is used as road as also 
the lands kept on two sides as 
parts of the road for the pur- 
pose of the road 485a 

Arfc. 166 — Applioation under 

Civil P. C., S. 47 — Setting aside 
sale asked for — Art. 181 applies 865a 
Art. 166 — Application to de- 
clare void a sale in contraven- 
tion of 0. 21, R 22 (U, Civil P. 

C., is governed by Art. 181 and 
not by 166 60d 

Art. 18L — Application for set- 
ting aside a sale under S. 47, 

Civil P. C. — Art. 181 applies 865a 

★K — Decree of trial 

Court reversed in first appeal—^ 
Decree executed in the mean- 
time — First appellate decree 
atfirmed in second appeal — 
Limitation for application for 
restitution begins from date of 
first appellate decree SB 646a 
Art. 181 — Application to de- 
clare void a sale in contraven- 
tion of^ 0.21, R. 22(1), Civil 
p. C., is governed by Art. 181 
and not by 166 606 

He 232, Cl. (5)— Step-in-aid 

— Order for issue of warrant — 
Inference that Court acted on 
some application of a decree- 
holder can be drawn — Such ap- 
plication is a step-in-aid 302 

Art. 183 — To constitute “re- 
vivor” there must be a determi- 
nation that decree-holder has a 
subsisting right to execute the 
decree 686 

.M 

Mahomedan Law 

” -Wakf — Appointment of a 
manager by committee under 
agreement — Power of dismissal 
reserved by the managing oom- 
mitee — Such a person is not 
really a mutwali and is liable to 
dismissal 651a 

Pre-emption — Invocation of 

witnesses is a necessary forma- 
lity for talab-i-ishtishhad — If 
this is done in first demand, no 
second demand is necessary 581a 

Pre emption — Invocation of 

witnesses — No prescribed form 
is necessary but the fact that 
first demand was made must be 
indicated 5846 


Mahomedan Law 

Marriage — ^Option of puberty 

— Marriage effected by a guar- 
dian other than the father or 
grandfather — The minor has 
the right of repudiation 549a 

Marriage — Repudiation — 

There is need for obtaining a 
judicial decree to confirm repu- 
diation, bub it is nob compul- 
sory to obtain it in a proceeding 
apart from that in which the 
question of validity of marriage 
is raised 5196 

Repudiation of marriage — 

Imam Mahmood does not make 
a knowledge of right of option 
a condition for the girl to repu- 
diate a marriage. (Obiter) 549<i 

Practice — Powers *of District 

Judge as kazi can be invoked in 
connexion with matters of pub- 
lic and religious trust 368a 

Wakf — Duty of kazi in res- 
pect of wakf is to appoint new 
trustee where he finds that 
there »is no one to administer 
trust property 368(i 

Agreement for talak may be 

entered into after marriage 303a 

Wakf made prior to 1913 — 

Illusory bequest to charity — 

Real object to benefit settlor’s 
family — Wakf is nob valid nor 
is made valid by Mussalman 
Wakf Validating Act (6 of 1913) 

130a 

Wakf — Mutwalli has no legal 

estate in the property 130(? 

Majority Act (9 of 1875) 

S 2 (l) — “Capacity to act” — 

Scope explained — A minor can 
delegate to his wife the power 
of divorce 3036 

Malicious Prosecution 

* “Prosecution” includes such 

civil actions as may be the sub- 
ject of a suit for malicious pro- 
secution — Application under 
S. 195, Criminal P. C., to grant 
sanction to prosecute rejected — 

Such application was held to be 
prosecution giving rise to a 
claim for damages for malicious 
prosecution 691a 

Prosecution not mala fide in 

the beginning — lbs continuance 
after knowledge that the facts 
upon rwhich it was based wore 
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Malicious prosecution 

nob true may give rise bo a 
ol%im for damages 6916 

“ Maliciously bringing .a civil 

suit — Action may lie bub nob if 
bhe object is bo defend one’s own 
trade le 

Married Women’s Property 
Act (3 of 1874) 

— S. 6 — Policy effecfeed in 1910 
» — Hindu widow claiming assu- 
red’s money as a nominee — 
Widow was held nob aatitled bo 
money as the Act did not apply 
(see Act 13 of 1923) 518c 

Master and Servant 

Contract of service — The mere 

proclamation of strike does not 
terminate the relationship of 
of master and servant 4t^\a 

^ The master is nob liable for a 

criminal act of his servant deli- 
berately done of his own choice 
and done to etfeob a purpose of 
his own unless it is facilitated 
by master’s negligence 491c 

" '"A servant has no implied 
authority to engage a stranger 
to do work on behalf of his 
master so as to render bhe master 
liable for the stranger’s act 4106 
Maxim 

The doctrine of ejusdem gene- 
ris ought to bo cautiously 
applied 209c 

Merchandise Marks Act (4 of 
1889) 

S. 15 — “Offence” moans the 

offence charged — Time of the 
original infringement is im- 
material 495 

Minor 

Contract by minor — See 

Specific Relief Act S. 41. 

Motor Vehicles Act (8 of 1914) 

S. 6 — Motor driven without 

owner’s knowledge by an un- 
licensed driver — Owner is nob 
liable — Nor is he liable even if 
his licensed driver had permit- 
ted the unlicensed driver to 
drive 410a 

Mussulman Waqf Validating 
Act (6 of 1913) 

Waqf made prior to 1913 — 

Illusory bequest to charity — 

Beal object to benetit settlor’s 
fi^imily — Waqf is not valid nor is 
cr^de valid by the Act 138 


U 

Negotiable Instruments Act, 

(26 of 1881) 

Construction of an instrument 

— What the Law Merchant was 
before the Act was enacted 
should not be considered 148c 

S. 78 — Suit by firm on pro- 
note executed in favour of one 
partner— Suit is maintainable 148a 
* S. 78— Holder and owner dif- 

ferent persons — Owner is nob 
prohibited from bringing a suit 1*486 

o 

Opium Act (1 of 1878) 

S. 9 (o) and (f) — Accused con- 

vioted for having possessed 
opium in excess of quantity 
shown in the stock register and 
hidden in the premises — Cakes 
of opium supplied by the trea- 
sury proved to be often of over 
weight — Excess not to be as- 
sumed to be duo to selling under 
weight — Conviction was set 
aside 324 

P 

Partition Act (4 of 1893) 

S. 4 — The word “ family ” 

used in S. 4 ought to be given 
a liberal and comprehensive 
meaning — The object of the sec- 
tion is to prevent a transferee 
of a member of a family, who is 
an outsider from forcing his way 
into a dwelling house in which 
other members of his trans- 
ferrer’s family have a right to 
live 5396 

S. 4 — The term “house” in- 
cludes all that is necessary for 
convenient occupation of the 
house but not that which is 
only for the personal use and 
convenience of the occupier 539c 

Part Performance 

Agreement for sale — Proof 

by parol evidence— This evi- 
dence reinforced by the fact of 
possession and payment of re- 
venue — Making use of the unre- 
gistered document for proving 
agreement to sale is not illegal 7546 
Penal Code (45 of 1860) 

S.84— Test of insanity — To as- 
certain whether a person is in- 
capable of knowing the nature of 
the act or that he is doing what 
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Penal Code 

is either wrong or contrary to 
law, a very common test is to . 
ask, in the circumstances, whe- 
ther the man would have com- 
mitted the act if a policeman 
would have been at his elbow 238 
S. 100 — Detailed circum- 
stances must be set out — No 
case for private defence is pos- 
sible when the accused denies 
the striking of the blow 700a 

S. 107 — Assam Labour and 

Emigration Act (1901), S. 213 — 
Emigration or assisting in the 
emigration is not an abetment 
within S. 213 339 

S. 109— Accused ordering ‘^to 

beat certain men — As a result of 
beating some persons dying — 
Accused is guilty of abetment 
of murder 752 

S. 120-B — Incriminating arti- 
cles found in a house — Other 
facts also suggesting implica- 
tion of all inmates in conspiracy 
— Innocence of person present 
' there must be proved 27/ 

S. 302— Usual practice is not 

to accept the plea of guilty and 
the Court may and should take 
evidence as if the accused is not 
guilty 775a 

Ss. 302 and 109 — Accused or- 
dering to beat certain men — As 
a result of beating some persons 
dying — Accused is guilty of abet- 
ment of murder 752 

* S. 302 — [Per Cuming, J.) Non- 

proof of motive is immaterial — 

{Per Mukerji, J.) Motive, 
though not necessary to bring 
home the charge, is relevant to 
prove intention 430a 

♦ g 3 Q 2 — ^ plunging knife into 

J5’s stomach — {Per Cuming, J.) 

A, is presumed to intend the na- 
tural consequences of his act 
and therefore A must be held to 
have intended to cause death or 
such bodily injury as is likelv 
to cause death — {Mukerji^ J. 
contra) 430c 

8. 400 — The essence of the 

section is the. agreement habi- 
tually to commit daooity, not 
the-aotual commission or attemp- 
ted commission of daooities — 

The existence of such an agree- 


Penal Code 

ment and the participation of 
any person in that agreement 
may be inferred from the cir- 
cumstances 309 

S. 409 — Accused being a lessee 

from Government to collect rent 
and deposit it in treasury — Fai- 
lure to deposit within agreed 
time is not an offence under 
S. 409 321 

* g. 411 — Mere suspicion on ac- 

cused’s pa’-t that property was 
dishonestly acquired is not en- 
ough 264 

S. 448 — House trespass — In- 
tention is the chief ingredient 
— Circumstances under which 
the alleged act was done must 
be looked into, to determine the 
intent 263(l) 

S 478 — Goods sub>eot of the 

mark in question must be prov- 
ed to bo maunfactured by com- 
plainant and to bo reputed to be 
his manufacture alone 235 

* S. 486 — Use of another firm’s 

bottles innocently and according 
to common practice — No convic- 
tion under S. 486 can stand 87^ 

S. 497 — Letter written by 

complainant’s wife to accused, 
but not proved to have been re- 
ceived by accused is not suffi- 
cient evidence 248 

Police Act (5 of 1861) 

S. 30 — Notification under, is 

inoperative after occasion for it 
has passed away ^72 

Practice 

New plea cannot be allowed 

in second appeal — A new and 
speculative case, never advanced 
before, cannot be allowed in se- 
cond appeal 870^ 

Pleadings — Variation — Plain- 
tiff pleading express authority 
of the principal in making pur- 
chases by an agent is not pre- 
cluded from setting up a case of 
implied authority 8635 

New plea, making further evi- 
dence necessary, cannot be al- 
lowed in second appeal 854a« 

Procedure of putting both 

parties in the witness-box with- 
out putting them on oath 
irregular 22T 
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Practice 

— ^New plea — Suit for ejectment 
on actual possession and dispos* 
sesion — Whether plaintiff can 
subsequently put forward a case 
of constructive possession de- 
pends on circumstances — Court 
has discretion 1186 

Precedents 

^ Binding effect — Ihe interpre- 

tation which their Lordships of 
the Privy Council put upon a 
prior. Privy Council c'\seis bind- 
ing upon all the Courts of 
India 6706 

Stare decisis — The principle 

of stare decisis ought to apply to 
a doubtful question of law, the 
decision on which may have af- 
fected the material relations of 
many persons and the legitimacy 
of their offsprings 649c 

Presidency Small Cause 
Courts Act (10 of 1882) 

S. 39 — Decree under Civil P. 

C.~S. 39 does not apply 2656 

Presidency Towns Insolvency 
Act (3 of 1909) 

S. 6 — Registrar if empowered 

under S. 6 is a Court for the 
purposes of S. 36 FB 786a 

S. 6 (2) — Registrar can order 

discharge on an unopposed ap- 
plication 50a 

' S. 8 (1) — Application under 

sub-S. (l) should be made to the 
Court passing the order FB 7866 
-S. 8 (1) — Registrar can res- 
cind the order of discharge made 
by him whether application is 
opposed or not 506 

S. 8 (2) (a) — Application to 

Judge to discharge Registrar’s 
order is appeal— Order of Judge 
treating it as review under sub- 
S. (l) is appealable to Division 
' Bench under sub S. (2) without 
leave of Judge and Division 
Bench should dispose of the 
case on merits: 66 I. C. 715= 
AIR 1921 Cal. 58-48 
Cal. 1089, Overruled FB 786c 
8. 9 (e) — Attachment in exe- 
cution of award is not one in 
execution of a decree 840a 

S. 9, Cl. (e)— Cl. (e) does not 

apply to a person against whom 
^n adjudication order is taking 
operation. 644 


Presy. Towns Jns Act 

** g. 13 — Proceedings in a Dis- 

trict Court against the same- 
debtor — Proceedings cannot be 
stayed by a Judge of the High 
Court sitting in insolvency 

FB 782a- 

** S. 18 — “Other proceedings’* 

does not include insolvency pro- 
ceedings FB 7826‘ 

S. 31 — Re-adjudication is not 

independent of original insol- 
vency but revival of the latter 21a 

S. 31 — Re-adjudication order 

may be made if it is to creditor’s 
benefit 

S. 36— The Registrar if em- 
powered under S. 6 is a Court 
for the purpose of S. 36 FB 786a- 

* S. 36 — Section is not to bo 

used as extra method of dis- 
cDiiery in addition to those 
under Civil Procedure Code 

FB 786e- 

* S. 36 — Witness —Witness is 

not entitled to get costs of his 
attorney or counsel FB 786/' 

Ss. 52 and 91 — Discharge in 

first insolvency — Insolvent ad- 
judicated a second time — Dis- 
charge in first insolvency res- 
cinded — Assets acquired after 
first discharge and second ad- 
judication are divisible in 
second insolvency and Official 
Assignee can represent creditors 
in first insolvency at such dis- 
tribution 60a- 

S. 90 (5) — Scope — Where 

order under 8. 36 was made to 
attend on 2ad May 1927 but 
was served on 4th July 1927 
and the person ordered appealed 
on 20th July 1927, time ought 
to be extended FB 786d 

8. 93 — Composition scheme 

approved by Court — Debtor 
dying before its annulment — 

Any person interested in the 
scheme may continue proceed- 
ings^ 216^ 

Principal and Agent 

* Notice to agent of facts aris- 

ing out of agency is notice to 
principal— But; parties to con- 
tract can stipulate against this 
presumption 37la 

* General agency implying de- 

legation to do all acts connected 
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With a particular trade — Prin- 
cipal cannot set up secret and 
private instructions to the 
agent 371c 

Council Practice 
Appeal admitted — High Court 
has no power to order appellant 
to Privy Council to put the 
guardian ad litem in funds for 
arguing the case before the 
Privy Council, on behalf of the 
minora 2866 

Probate and Administration 
_Act,(5of 1881) 

'S. 4 Executor having once 
elected to act as such cannijt 
refuse or renounce — Test of de- 
termining such election by acts 
laid down 275c 

^Ss. 7 and 9 — 'Executor can be 
deemed to be appoinfcel by rft- 
cessary implication 164a 

*S. 70 Execution purchasers 
of interest of testator’s son can 
object to grant of letters 277a 

Promissory Note 
* ^Ijiabilifey Executor’s des- 
cription as Managing Director 
in the body does not exclude his 
personal liability 423c 

Provident Funds Act, (9 of 
*1897) 

S. 3, 01. (b) Cl. (b) takes ef- 
fect in absence of any special 
rule of a particular fund — 
Special rule providing payment 
to the legal representative — 
Payoaent to uncle as de facto 
guardian was held not to be 
valid discharge 743^5 

"S. 3 (1) (b)'-*'B0pr030atativ0” 
means a legal representative of 
the deceased 5426 

’S. 5— Provisions of Calcutta 
Municipal Act (1923), S. 538, 
are not applicable to a suit for 
payment of money of the Pro- 
vident Fund 743 ^ 

— S. 5— A person alleging to be 
an uncle of a deceased employee 
in the Calcutta Corporation tak- 
ing payment of the Provident 
Fund — Son suing the corpora- 
tion for the same — Corporation 
was held to have no business to 
pay to the uncle, he not being a 
urepresentative of the deceased 


Provident Fund Act 

under R. 19 framed under the 
Provident Fund Act - 542c 

Provincial Insolvency Act, (5 
of 1920) 

Act is not retrospective — 

Application by debtor before its 
passing are to be dealt with 
under the old Act of 1907 221 

S. 4 — Court has jurisdiction 

to require proof of claim by a 
creditor to be a secured credi- 
tor If 609 

‘S. 42 (1) (a) — Insolvent’s' as- 
sets not of requisite value — 
There must be a finding that in- 
solvent was not responsible for 
the deficiency 843 

-S. 70— Court has discretion 

to satisfy itself in any way it 
thinks proper before ordering 
insolvent’s prosecution 211 

8. 75 ( 3 )— Order of the Dis- 
trict Judge under S. 68 is ap- 
pealable— -No revision lies 263(2) 

Provincial Small Cause 
Courts Act (9 of 1887) 

S. 27 — Suit valued at less 

than Rs. 100 tried by Munsif in 
his ordinary jurisdiction — No 
appeal lies 1536 

Sch. 2, Art. ll.~Suit framed 

as money suit — General prayer 
in plaint for relief to which 
plaintiff may be entitled — Suit 
cannot be treated as one under 
Art. 11 593a 

Sob. 2, Art 13— The words ‘‘by 

reason of interest in immovable 
property’ ' contemplate payments 
to which a person is entitled as 
representing his interest in im- 
movable property and not be- 
cause he possesses some interest 
in such property 709a 

* Sob. 2, Art. 29— Suit by a 

partner after the dissolution of 
the partnership must be for 
general account — Maintainabi- 
lity of a suit between partners 
without taking accounts depends 
upon circumstances of each case 127 

Sob. 2, Art. 31 — Suit for reco* 

very of money wrongfully rea- 
lized is not excluded unless 
accounts are asked for 424* 

Sob. 2, Art. 36 (ii) — Suit for 

recovery of excess 'amonnt paid^f 
to decree- holder under t'-aud and; 



Pro. Sm. Cause Courts Act 

oheatiiag — Second appeal is en- 
tertainable 

* Soh, 2, Art. 35 (ii) — Suit for 

damages for loss of animal on the 
ground that the animal was killed 
due to negligence of the Railway 
Company in not fencing the 
line, in driving too fast and not 
taking precautions in frighten- 
ing away the animal — Allega- 
tions do not constitute mischief 
and the article has no applica- 
tion 604a 

Soh. 2, Art. 35 (ii) — Suit for 

damages for taking away paddy 
— No offence under Oh. 17, Pe- 
nal Code, disclosed — Suit is 
cognizable by Small Cause 
Court 405 

Sch. 2, Art. 35 (ii)-~A suit 

brought by the landlord for the 
price of the trees cut bona fide 
by the tenant is cognizable by 
the Small Cause Court 153a 

Soh. 2, Arts. 41, 42 and 44 — 

Suit for contribution not cogni- 
zable by Small Cause Court 
must fall within either Art. 41, 

42 or 44 5936 

Sch. 2, Art. 41, {Per Mukerji, 

J) Common liability is es- 
sence of right of contribution — 
Action for contribution is suit 
by ooe of several parties who 
discharges common liability — 
Word “ sharer ” and “ joint 
property in Art. 41 are to be 
understood with reference to 
common liability and not in 
senso of “ undivided sharer in 
property*' and ‘property in 
which shares are undivided ** 
{Cuming, J. contra) 593e 

Sch, 2, Art. 42, {Per Muherji, 

J.) Purchaser of portion of 
mortgaged property redeeming 
mortgage is in the position of 
joint mortgagor — Pact that dec- 
ree had been obtained on mort- 
gage is immaterial {Cuming, J. 
contra) 593/ 

R 

Railways Act, (9 of 1890) 

— -S. 16 — No restriction impo- 
sed upon the company as regards 
their right to use locomotives 
only at scheduled times or at a 
opeed less than scheduled speed 


Railways Act . 

— Inconvenience to public is not 
a ground of action 504^ 

‘ S. 72 Notice — Sufficiency 
of notice must be determined on 
facts of each case 697a- 

S. 72 — To hold railway lia- 
ble, theft by the railway ser- 
vants or their wilful neglect has 
to be proved — Theft by an out- 
sider has no place’ 697&' 

S. 72— Wilful neglect has to 

be proved by party alleging it 697c 

S. 72 — “ Wilful neglect " 

means act done deliberately 
and intentionally 697^^: 

S. 72— Railway is not liable 

fcr damages if requirements 
under S. 151, Contract Act, are 
fulfilled ^ 697^ 

S. 72 ‘ Loss *’ explained — 
{Obiter) The term “ loss ’* 
should be construed as including 
cases where the article consign- 
ed is lost to the consignor as 
such article 697/^ 

g 72— ^ consigning a wagon 

of coal to a certain station for 
the use of a railway company — 
Company rejecting the coal as 
unsuitable for consumption — 
Re-sale by A to C— G again sell- 
ing to B Company issuing a> 
fresh invoice though the coal was- 
used up by them — B suing for 
damages — B was held to have 
every right to sue because he- 
had perfectly a good contract 
with C who had a perfectly 
good contract with A 544 i 

72 Risk-note — Terms 
theft *’ and “ robbery ** are 
not synonymous 498&^ 

72 — Loss of goods due to not 

padlocking a van carrying the 
goods— Omission deliberate and 
intentional — Railway Company 
is liable for wilful neglect 498j 

* S. 72 — Risk-note — Loss of 

consignment due to looting by 
railway servants on strike — To 
absolve the Railway Company 
from liability, it must bo proved 
that the Railway Administra- 
tion took as much care of the 
lost consignment as a man of 
ordinary prudence would under 
similar circumstances idld 
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Railways Act , 

S. 72 — Oommoa carrier is 

liable even in absence of con- 
tract for loss arising from his 
negligence 490 

S. 72 — Risk-note signed by 

actual sender of goods is binding 
on the consignor — Signing one’s 
own name with addition of agent 
for company is signing within 
the meaning of the section 170a 

S. 72— Packages not delivered 

in good condition — Plea that 
they were in good condition will 
not be allowed 1706 

S. 72 — Risk-note B signed by 

an illiterate person — Contract is 
complete — It is no duty of Rail- 
way Company to see literacy or 
otherwise of sender of goods llOd 

S.72 (2) — Risk-note form B — 

Liability of railway is reduced 65a 

S. 72 (2) — Risk-note form B — 

Burden of proof is on railway to 
bring themselves within the 
risk-note 656 

Registration Act (16 of 190S) 

S 17 — Hissanama, not am- 
ounting to a partition deed or a 
deed of gift but merely a memo- 
randum purporting to acknow- 
ledge certain shares need neither 
be stamped nor registered 705 

S. 2l-~Mortgage of several 

immovable properties — Des- 
cription of one property that 
could not be identified invali- 
dates the whole deed 385a 

— S. 32— Executant dead — All 
legal representatives need not 
join in presenting the document 
— Any one of such persons may 
present the document for regis- 
tration 565 

-S. 48 — Subsequent purchaser 

knowing prior agreement to sell 
gets no right to the property 754c 

♦ .g ^ 9 — Agreement for sale 

proved by parol evidence — This 
evidence reinforced by the fact 
of possession and payment of 
revenue — Making use of the un- 
registered document for proving 
agreement to sell is not illegal 7546 

S. 49 — Mortgagor’s right and 

interest assigned in consideration 
of mortgagee giving up bis claim 
for oyer Rs. 100 on unregistered 
deed — Mortgagee cannot sue 


Registration Act 

mortgagor for possession on the 
document 107 

—S. 60 — Judicial notice should 
be taken of the endorsement of 
the Sub- Registrar and his signa- 
ture 164c 

S 

Sea Customs Act (8 of 1878) 

Provisions are for protection 

of merchants as well as public — 
Customs officers can act on their 
own initiative 1; 

Specific Pe/formance 

* -Agreement for sale — Posses- 

sion delivered under an unregis- 
tered kobala — Limitation for 
specific performance dates from 
knowledge of sale to subsequent 
purchaser 764a 

Specific Relief Act (1 of 1877) 

* S. 9 — Finding as to posses- 

sion on a certain date in a suit 
under the Specific Relief Act S. 9 
can operate as res judicata 758 

S. 17 — Whole contract not 

enforceable owing to plaintiffs* 
conduct — Specific performance 
of part should be refused 584c 

* S. 41 — Section applies only 

when plaintiff is suing to cancel 
an instrument 537a 

"S. 41 — Contract by minor — 

Restoration was not ordered 5376 

** S. 42 — Articles of Association 

providing for election of direc- 
tors annually — Non-election of 
directors for a particular year — 
Directors of previous years con- 
tinuing — Suit by a share-holder 
for declaring the acts of the dir- 
ectors as void— Such a suit 
cannot lie as no legal right 
or character of share-holder is 
denied — Such a declaration 
should bo refused also in Court’s 
discretion — No meeting for elect- 
ing directors having been held, 
old directors continue 868 

— — S. 42 — Declaration for the 
status as a voter in order to 
insert his name in the register 
of voters — Conditions not ful- 
filled entitling him to have his 
name inserted — Declaration can- 
not be claimed 736 

S. 42 — Person interested to 
deny or denying plaintiff’s title 
is not pro forma defendant 425 
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Specific Relief Act 

S. 63 — Convenience — While 

passing an order of injunction 
the Court should look into the 
balance of convenience caused 
to the parties 2936 

S. 56 (<?)— Where the legisla- 
ture has indicated a mode of 
procedure before a Magistrate, 
a civil Court will not interfere 
by way of injunction or declara- 
tion of rights 4646 

S. 56 (j) — Plaintiff must show 

diligence and must not be guilty 
of laches 

Stamp Act (2 of 1899) 

* S. (2) — Demand drafts are 

bills-of-exchange and are ex- 
empt from stamp duty FB 566 
S. 45 — Hissanama, not am- 
ounting to a partition deed or a 
deed of gift but merely a memo- 
randum purporting to acknow- 
ledge certain shares need neither 
be stamped neither registered 705 
Succession Act (10 of 1865) 

S. 187— Letters of Adminis- 
tration with will annexed — Pro- 
bate should be granted unless 
the estate is completely ad- 
miinistered and, therefore, no 
action is necessary on the part 
of the Court 2776 

(39 of 1925) 

S. 222 (2) — Executor can be 

deemed to bo appointed by 
necessary implication 164a 

S. 225 (2) — Probate already 

granted — Direction to appoint 
a common manager in the will 
— District Judge has no power 
to appoint under that direction 1646 
-""■* " -33. 229 and 224 — Widow 
named as executrix along with 
other executors in husband’s 
will— Executors applying for 
probate — Widow joind as oppo- 
site party disputing will but 
praying that if will be proved 
she be granted probate along 
with others — Court cannot re- 
fuse grant to her 580 

— -S. 237 — Application for pro- 
bate of a draft of a will — Ap- 
plicant not able to prove that 
the will has been lost or mis- 
laid since the testator’s death 
— Applicant is not entitled to 
the probate 307a 


Succession Act 

3. 263 Explanation — Wilful 

withholding of legacies is not a 
just cause — Remedy by legatee 
described 6966 

3. 263 (d) — Distribution of 

legacies only left to be done — 

Grant does not become “ useless 
and inoperative ” 696a 

T 

Tax 

Validity — An assessment 

based on no material whatever 
cannot be considered a valid as- 
sessment 450d 

Tort 

* Negligence — Damages due to 

fir« from a locomotive engine — 
Railway Company authorized 
to run it — Reasonable care taken 
for preventing such fire — Com- 
pany is not liable 571 

* ^Neeligence — A driver of a 

Railway Company is not bound 
to be on the look out to see if 
any trespassers are on the line 
— Driver’s failure to whistle in 
consequence of which any loss 
is sustained is no negligence on 
the part of the driver 504(3 

* -Negligence , — No statutory 

provision to fence a railway 
line — Animal straying and 
killed on the railway line — No 
evidence that accident was 
caused by any negligence on the 
part of the driver — The com- 
pany is not liable 504(i 

Master’s liability — A servant 

has no implied authority to 
engage a stranger to do work 
on behalf of his master so as to 
render the master liable for the 
stranger’s act 4106 

—Malicious proceedings — Wil- 
ful wrong — Defendant falsely 
claiming paddy as his own — 
Proceedings taken under 3. 107, 
Criminal P. C. — Paddy taken 
by police and handed over to a 
third person for safe custody — 
Damage caused — Defendant 
was held responsible 231 

“Joint tort-feasors — Rule as to 

joint liability is not inflexible 1806 

* Suit for damages can lie 

against some only of the wrong- 
doers 138a 
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Tort 

* Defcention of ‘goods by cus- 

toms authorities — Indemnity 
given by opposite party to 
Court — Action for damages 
lies by application in suit by 
opposite party — No separate 
suit lies 

* Even damages beyond proxi- 

mate or natural damages due to 
undertaking of opposite party 
can be claimed if notice of all 
circumstances to, or fraud or 
malice by, opposite party is 


shown Id 

** Damages — Maliciously bring- 

ing a civil suit — Action may lie 
but not if the object is to defend 
one’s own trade ^ le 

t —Damages — Threats intended 
to wilfully injure trade — Action 
lies 1/ 

Master and servant — False 

and malicious statements by 
servant within scope of autho- 
rity — Master is liable Ig 

★ K Slander of goods — Specific 

damage must be proved Ih 


' Slander of goods— In a case 

of slander of goods the burden 
of proof of falsity of the state- 
ments is on the plaintiff alleg- 
ing falsity li 

Transfer of Property Act (4 
of 1882) 

S. 3 (Amended by Act 27 

of 1926) — Attestation — Amend- 
ment is retrospective 1546 

S 52 — Rent suit — Transfer 

of durputni pending the suit — 
Doctrine of lis pendens was 
held not applicable 441 

— — S. 55 — A trespasser cannot 
challenge the validity of a sale 
as between vendor and vendee 2996 
S. 58 — Mortgage-deed con- 
taining the word “bikrita’ and 
also a clause that mortgage 
shall become out-and-out sale 
after expiry of certain period is 
not out-and-out sale at the in- 
ception 8256 

♦ S. 59 — Mortgagor’s acknow- 

ledgment of the execution of a 
document before the Sub-Regis- 
trar, and th^ Sub-Registrar’s 
endorsement thereon, amount 
to its proper attestation 154a 

♦ S. 74 — Purchaser under 


Transfer of Property Act 

puisne mortgagee's decree enter- 
ing into possession, but dispos- 
sessed by purchaser under pripr 
mortgagee’s decree — Suit by 

former for possession— Defen- 
dant should be allowed to be 
redeemed in the same suit 11& 
S. 95 — {Mukerji^ J.) Pur- 
chaser of part of mortgage pro- 
perty redeeming mortgage is in 
the position of joint mortgagor 
— Fact that decree had been ob- 
tained on mortgage is immate- 
rial {Gumingt J, Contra) 593/ 

S. 95 — Suit for contribution 

by a co-mortgagor after redemp- 
tion of mortgage decreed — Sepa- 
rate suit for attachment and 
sale of property charged with 
the amount of contribution is 
not necessary 191 

— — S. 100 — Person paying off 
existing charge or mortgage 
debt is allowed to stand in the 
shoes of the mortgagee and 
given a charge on the property 593c7 

"S. 106 — Tenancy at will — 

Notice to quit given according 
to S. 106 — Tenant is liable to 
bo ejected . 279 

S. 107 — In Bengal a lease 

evidenced only by a kabuliyat 
creates lease as much as by a 
patta executed by landlord and 
accepted by tenants 392c? 

— — S. Ill — Forfeiture arises only 
when the tenant expressly 
repudiates the tenancy 3126 

S. Ill— Forfeiture may arise 

even when tenant does not deny 
tenancy but sots up title of 
third person 312(7 

S. Ill (g) — Denial of title, to 

work forfeiture, must bo prior 
to suit for ejectment — Denial by 
one co-tenant does not work 
forfeiture — Suit for ejectment 
is not sustainable — Landlord 
can recover rent from all ten- 
ants 713 

Trespass 

A trespasser cannot challenge 

the validity of a sale as bstweon 
vendor and vendee 2996 

w 

Will 

Construction — Prima facie 

’money” means moneys in hanc- 
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Will 

or reoeivable at oall, bub tha 
term will rooeive a wider or 
more restricted ooustruotion 
acoording to the ooutext 7946 

— -Oustooi— A raiyat oxauDb ba- 
queath his ^ou-transferablo oo- 
cupanoy right 360 

Revooation — No rule can bo 

• laid down as to ciroumstanoe? 
under which presumption of 
revooation of will cm arise 3076 
Words • 

“Jote’* is a general term 

with respect to a holding and is 
not necessarily equivalent to a 
“raiyati jote** 8806 

•'—Moaning of “money” — Prima 
facie “money** means moneys 
in hand or receivable at call but 
the term will receive a wider or ** 

more rsstricted construction ac- 
•cording to the context and the 
intention of the testator to be 
•collected from the will as a 
whole 7946 

— “Daimi** conveys the notion 
of fixity of rent 534(2)a 

The word “strike** does not 

represent any legal definition or 
description 4916 

‘^Sarasari” and “bemiadi” — 


Words 

“sarasari** lease no doubt con- 
notes the idea of ^ temporary 
settlement — But coupled with 
the expression “bemiadi** it can 
only mean a permanent lease 
but variable as to rent 3926 

“Kayemi** does not counote 

zamindari interest in land by 
any person — It moans ”a per- 
manent occupancy holding** 3856 

Workmen’s Compensation 
Act (8 of 1923) 

S. 11 (6) — The phrase “that 

the workman has not been re- 
gularly attended by a qual ified 
n^edical practitioner** should 
be construed as if it read “by 
another qualified medical prac- 
tioner 481 

S. 12 — Work undertaken by 

A as part of his business — Part 
of work entrusted to B—B sub- 
' contracting for the same with 
G — One of O’s workmen killed 
by accident — The principal for 
the purposes of S. 12 is A, and ^ 
ho can be indemnified by B — ' 
Compensation cannot be ob- 
tained under the Act for any 
further sub-contracting of the 
contract 399(2) 
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ABBREVIATIONS EXPLAINED 


A. I. Or. R. 

• •• 

• •• 

All India Criminal Reports. 

All. or A. 

• •• 

• •• 

Indian Law Reports, Allahabad Series. 

A. L. J. 

• •a 

• •• 

Allahabad Law Journal. 

A. I. B. 1928 All. 


• •• 

All India Reporter, 1928 Allahabad. 

Bom. or B. 



Indian Law Sports, Bombay Series. 

Bom. L* R. 



Bombay Law Reporter. ^ 

A. I. R. 1928 Bom. 

• •• 


All India Reporter, 1928 Bombay. 

Bur. L. T. 



Burma Law Times* 

Cal. or 0. 



Indian Law Reports, Calcutta Series. 

C. L. J. 


• ea 

Calcutta Law Journal. 

C. L. R. 


• •• 

Calcutta Law Reports. 

C. W. N. 


• •• 

Calcutta Weekly Notes. 
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Eankin, C. J., and C. C. Ghose, J. 

Imperial Tobaoco Co. — Defendants — 
Appellants. 

V. 

Albert Bonnan — Plaintiif — Bespondent. 

Appeal No. 45 of 1926, Decided on 2ist 
January 1927, from the original civil suit 
decree of Pearson, J., D/- 25th Janu- 
ary 1926. [Eeponed in A. I. B. 1926 Cal. 
757.] 

\a) Tort — Detention of goods hy customs 
authorities — Indemnity given by opposite 
party — Action for damages lies by application 
in suit by opposite party^No separate suit 
lies. 

Instructions tor the observance of customs 
officers published under authority of the Go- 
vernment of India in the Merchandise Marks 
Manual provide that if the informant is 
willing to give an indemnity bond the Ool lector, 
unless he is of opinion that there is clearly no 
reasonable cause for detention, will detain the 
goods for a month in order to allow of a suit be- 
ing brought and if a suit is instituted will 
detain them until a final decision by the highest 
appellate Court to which the matter is taken. 
Such an indemnity bond is an undertaking to the 
Court and it does not amount to contract with 
the other party, nor does It ground any action 
at common law. It is to be enforced by appli- 
cation to the Court to which it was given and in 
the suit or proceeding in which it was given. 
The right to ask for an enquiry as to damages 
thereunder may be lost by delay but there is 
09^ rule that an enquiry must be asked for when 
the injunction is dissolved or when the suit is 
decided. Although the granting of an enquiry 
as to damages is a matter upon which the Court 
exercises its judicial discretion, it is not neces- 
sary that the pasty aggrieved by the interlocu- 
tory injunction should show that his opponent 
suppressed material facts or. otherwise obtained 
dke injunction by improper means. No limita- 
tion is provided by Indian ^tute Latr for such 
an i^iientlon. Wlmve plaintiff has brought 
an iMependeat suit nmtead of an appUeation, 

19P9 0/1 * a 


the Court has jurisdiction to treat ^ his suit at 
though it wore an application made in the jpre^ 
vious suit where both proceedings are in the 
same Court and have been dealt with by the 
same Judge. Where an independent smt is 
necessary a mere application may hate to be 
dismissed ; but where the plaintiff has adopted 
a more formal and elaborate procedure than he 
should have adopted in applying to the correct 
Court, no lack of jurisdiction is involved and 
the question becomes one of costs and of dis- 
cretion: Graham y, Campbell (IS?*/) 7 Ch% D, 
490, EeB [P 4 C 2, P 6 0 2] 

(6) Limitation Act^ Art, 86 — Goods detained 
by customs officer at defendant's reguest-^Suit 
is governed by Ari, 36 and not Art, 49. 

A suit for damage? against defendant at whose 
instance plaintiff’s gocds were detained by cus- 
toms authorities is governed by Art. 86 and not 
by Art, 49. [P 5 C X] 

(c) Civil P, C., S. 95 — Issue of injunction 
apart from want of probable cause gives no 
cause of action — Limitation Aof, Art, 40. 

Apart from malice or want of probable caase» 
a plaintiff cannot recover damages in an inde- 
pendent suit upon mere proof that an injunc- 
tion was granted to restrain him from doing 
what has since been held to be within his 
rights : [16 C, L, J, 34, Dt«s.].If A maliciously 
and without probable cause brings a suit against 
B and without suppression of facts, misstatements 
or other improj^er means, obtains an interlocu- 
tory injunction, an action will not lie at com- 
law for the damage done to his business by the 
injunction: 1^2 Cal. 550, Foil,} The granting 
of an injunction is a judicial act in the fullest 
sense: it is not a ministerial order or an order 
of course or mesne process or a necessary in- 
cident of any particular jurisdiction. There 
is nothing in the second sub-S. of S. 96 of the 
Code or in Art. 40, Limitation Aet, 1908, which 
is inconsistent with the above proposition. 

[P 6 0 1, P 7 C 1, 3] 

(d) Tort — Damages claimable by virtue of 
undertaking of opposite party can be claimed 
if notice to or fraud hy opposite party is shown. 

Damages to be paid by virtue of an under* 
taking are not neoessarify oonfined to proximate 
and natural damages but may be enlarged 
either by reason that the opposite party had 
notice of all the oircttmstances Hr by reason 
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that the case is one for the giving of exemplary 
damages in view of fraud or malice. [P8 C T] 
❖ (e) Tort — Damages — Maliciously bring- 

ing a civil suit — Action may lie hut not if the 
object ts to defend one's own trade — Malicious 
prosecution-- Civil P. C., S. 35- A. 

Where damages are sought for the mere 
bringing and prosecution of a civil suit two main 
questions emerge. The first question is a ques- 
tion of the remoteness of the dalnige. T he mere 
institution of the proceedings may, having re- 
gard to their character, involve damage tq cre- 
dit or reputation, damage to property in the 
sense that the defendant is put to expense, or 
damage to the person in the sense that he is 
liable to arrest. In such cases that damage is 
not remote but in any ordinary case the bring- 
ing of an ordinary action however maliciously 
and however great the want of reasonable and 
prop3r cause, will not support a subsequent 
action for malicious prosecution. Injury to 
plaintiff’s business is not a ground for main- 
taining such a suit* The second questioli is as 
to what is meant by malice. There is some au- 
thority for the view that it is actionable for one 
person wilfully to injure a man in his trade if 
damage results to him, provided that if the real 
purpose is not to injure another, but to forward 
or defend one’s own trade, then no wrong is com- 
mitted and no action will lie, although damage 
to another ensues. In some cases malice is pos- 
tulated as an element, meaning thereby that the 
act ’complained of is wilfully and knowingly 
done, or that it is done for the purpose of in- 
jurii^^ another but not as connoting personal 
enmity or spite or some other evil motive. 
Wren v. Weild (1869) A Q, B, 780 and Sorrell 
v. Smith (1925) A, G, 700, Foil. 

[P9C1, 2, PlOCl] 
^ (f) Tort — Damages — Threats intended to 
wilfully injure trade — Action lies. 

Threats to litigate or threats to boycott are 
unlawful,i)nly where the purpose of the threat 
is wilfully and ultraneously to injure the 
trade of another ” as distinct from the puipose 
to forward one’s trade: Sorrell v. Smith 
A. C. 700, Foil. [p 11 0 2] 

({/) Tort — Master and servant — False and 
malicious statements by servant — Master is 
liable. 

A person is doubtless responsible for the state- 
ments of agent or servant acting within the 
scope of his authority, provided that they were 
false statements made niiliciously or without 
lawful occasion. [P is C 1] 

Tort— Slander of goods— Specific 
damage must be proved. 

To entitle plaintiffs for damiges for slander 
of his goods proper particulars would have to 
be shown in each case, the loss of the particu- 
lar customer or dealer to whom they ^ere 
spoken or some other really specific damage 
flowing from the publication to him: l.eetham 
V. Bank (1912- 67 S. J. Ill, FolL [P 13 C I, 2] 
Per C. C, Ohose^ J. — In an action for dama- 
ges for slander of goods the precise words com- 
plained of must be set out in the statement of 
claim. It is not sufficient to allege that the 
slanderer used such anrf such words or to that 
elect. Plaintiff must also prove (1) that the 
statement complained of was made of and con- 
cerning his gbods: ( 4 ) that it was false; (3) that 


1923 

it was published maliciously i. e., with the in- 
tention of injuring him and (4) that he has 
suffered special damage thereby. A trader is 
tentitled to commend his own goods and stite 
that they are better than the goods of t.nother 
and if he does so, no action will he against him, 
whatever damage may ensue from such state- 
ment. It is otherwise where a trader does not 
limit himself td a comparison of his goods with 
those manufactured by another trader and a 
mere stitement that they are inferior in quality 
to his own, but goes further and makes an un- 
true statement of fact about his rival’s goods ;Jor 
example, where he states that they are rotten or 
unmerchantable. In such a case like this, an 
action on the case will lie, provided it can be 
proved that such statement was published mali- 
ciously and that special damage has ensued. It 
is not malice if the object of the trader is to 
push his own business. To make the act mali- 
cious it must be done with the direct object of 
injuring the other person's business. Therefore, 
the mere fact that it would injure that other 
person’s business is no evidence of malice. 

[P17C2 ; PlSCl] 

(i) Tort — Slander of goods. 

In a case of sland'^r of goods the burden of 
proof of falsity of the statements is g_on the 
plaintiff. [P 14 C 2] 

(j) Sea Customs Act, (1878 ) — Provisions aie 
for protection of merchants as well as public — 
Customs oMcers can act on their otvn initiative 
(Chose, J.) 

The provisions under the Sea Customs Act 
are in some cases to be read with the provisions 
of the Indian Merchandise Marks Act (Act 4 of 
1889), relating to false trade description and 
they are intended not only for the protection of 
manufacturers and merchants against the 
piracy of their marks, but also for the protec- 
tion of the public against the supply of goods of 
an inferior or unknown quality under cover of 
a well-known brand. Under the Sea Customs 
Act, as amended by the Merchandise Marks Act, 
although ordinarily action thereunder is taken 
upon information received from the manufac- 
turer or merchant aggrieved, there is nothing to 
prevent the custom sjofScers from acting upon 
their own initiative. [P 16 C 2] 

L P. E. Pugh and W .W.K. Page — 
for Appellants. 

G. Bagram and S. C. Mitter—iov Bes" 
pondent. 

Rankin, C. J *This suit was insti- 
tuted in January 1925 for the recovery 
of about seven and half lakhs of rupees as 
damages for a variety of acts done by the 
defendant company. It was stated in the 
plaint that no part of the cause of action 
arose before February 1922. 

The plaintiff towards the end of 1921 
bought a large quantity of Gold Flake 
cigarettes on the terms that they sh©uld 
not be sold in Great Britain. The goods 
were two years old, they were made up in, 
packets or cartons of tin, and 25,000 
cigarettes in their cartons were packed^ in 
a' strong tin-lined case. This brand' of 
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cigarettes is very well known as having 
originally been the manufacture of W. D. 

& H. 0. Wills of Bristol whose successors 
in business are the British American To- 
bacco Company Limited. The goods so 
bought by the plaintit! had (under a 
temporary arrangement necessitated ap- 
parently by the war) been manufactured 
in America and were part of a very large 
number of cigarettes which had originally 
been intended for troops but which were 
now being disposed of. They had been 
manufactured by the British American 
Tobacco Company Limited itself and were 
thus genuine Gold Flake cigarettes and 
not counterfeit. The plaintitf bought 
them cheap at eight or nine shillings per 
thousand. 

His case is that he contracted to buy 
860 cases being million cigarettes, 
that he disposed of some (apparently 194 
cases) in Egypt and elsewhere, and that 
early in 1922 he came to India not merely 
to dispose of 666 cases already con- 
tracted for but also with a view to estab- 
lish a continuing market in these war 
stocks of which further supplies in very 
large quantities were available or would 
become available. 

Now ‘‘Gold Flake” cigarettes were and 
are sold in large quantities in India by 
the defendant company which is a “subsi- 
diary” or “associated” company of the 
British American Tobacco Company 
Limited, the latter company holding at 
least 80 per cent of its shares. The 'de- 
fendant company had in 1910 acquired 
the business and trade-mark rights of the 
British American Tobacco Company 
Limited so far as India, Burma and Aden 
are concerned. For years it alone had 
been selling Gold Flake cigarettes in India 
and its price to dccxlers was Ks. o6 per 
thousand. It obtained its goods from the 
British American Tobacco Company in 
Great Britain though it had itself the 
right to manufacture. It sold fresh goods 
of British make taking back from dealers 
any unsold goods that were old and un- 
likely to be sound. It brought out its 
*‘Gold Flake” cigarettes not only in tin- 
lined cases but in sealed tins of fifty 
packets in such cases. 

The plaintiff’s venture was a very 
promising one. He could afford to sell 
at a pries far below the defendant com- 
pany’s price of Es. 36 per thousand. If 
dould dispose, at a start, pf some 16 


million ciga^rettos at Bs. 20 per thousand 
he would do very well for himself and if 
he could continue so to do he would do 
very well indeed. There were, however, at 
least two danger spots. So long as the 
public would regard his merchandise as 
good Gold Flake cigarettes they would 
prefer his article because of the price. 
But old cigarettes do not “stand up to 
the monsoon” so well as might be wished 
and when once the tin* lined case was 
opened, if not before, there was certain to 
be deterioration after June. That was 
one risk. The second was this. It was 
all very well to throw the defendant 
company out of the Indian market despite 
their purchase of the Gold Flake trade- 
mark and business but the defendant 
company might conceive themselves enti- 
tled to object and this might mean liti- 
gation. How far either of these risks had 
been considered by the plaintiff in advance 
it is difficult to say. Whether they were 
considered in combination I do not know 
at all. 

The venture began well. The plaintiff 
having arrived in Bombay on the 7th 
February 1922 with samples sold no Jess 
than 220 cases to a Bombay firm Messrs 
Irani Hormuz Sheriar & Company at 
Es. 23-8-0 per thousand. His counsel on 
this appeal has referred to the correspon- 
dence passing between the offices pf the 
defendant company at Calcutta and Bom- 
bay and between them and their Lopdon 
advisers as showing that he was “tearing 
their trade in Gold Flake cigarettes to 
shreds.” It seems to me that at first 
tlie defendant company’s advisers in 
India did not appreciate this partly be- 
CXUS8 they thought the goods would not 
last but in fact it is cleir that the matter 
was one of great importance to the defen- 
dant company. Mr. Abbott’s letter of 
15th March, Mr. Macnaghten’s . C 4 <hle 
repeived on 5th April and the cable of 10th 
April (which has been ruled out by .the 
leirned Judge for reasons which I d f not 
appreciate) show what happened. The 
company’s solicitors in India did not 
think they could do anything. Mr. Mac- 
naghten in England advised that they 
could. He knew all about the defendant 
company’s trade-marks and in a matter 
of this sort and of this importance it was 
most reasonable to take advice in London. 
It was after all a question of trade-in irk 
law and Mr. Macnaghton \yas. their., legal 
-.adviser. It seems idle to suggest that. the 
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plaintitf has a grievance because the de* 
fendant company took advice from him. 

The defendant company decided td 
take steps to establish that the plaintiff’s 
scheme was an invasion of their rights. 
They thought it wise to take a formal 
assignment of the marks by way of per- 
fecting their equitable title under the 
indenture of 1910 and this \vas not com- 
pleted till the 1,0th May 1922. Mean- 
while they applied under the Sea Customs 
Act to the Collector of Customs at Cal- 
cutta and at Bombay on 12th April and 
1st May. The applications are in evidence 
and state that the goods are liable to con- 
fiscation because 

we consider that the importation of the above 
goods into India is an infringement of our 
trade-mark. 

Indemnity bonds were given to the 
Collectors in the usual course and letters 
written to the plaintiff asking for an 
assurance that the goods would not be 
sold in India and threatening legal pro- 
ceedings to restrain this. Matters really 
stood over to abide the result of an inter- 
view between the plaintiff and the defen- 
da»t company’s directors which took 
place on the 8th May. Suits were filed 
by the defendant company in Calcutta on 
11th May and in Bombay on 22nd May. 
On 2nd May 1922 the Collector of Cus- 
toms at Bombay ordered the detention of 
the goods till Ist June as the defendant 
company said there was an infringement 
of their trade-mark and in order to ena- 
ble them to file a suit. On the 3rd May 
plaintiff’s solicitors objected and after 
taking advice from the Government law 
officer the Collector released the goods by 
nis letter of the 5th May. 

The Collector of Customs, Calcutta, did 
nothing till 22nd April when he wrote 
to the clearing agents Samuel Fitze and 
Company a^ing what they had to say 
On 11th May an interim injunction had 
been obtained from the Court. From an 
order recorded by the Collector upon an- 
other matter — the assessment of the 
plaintiff ”s cigarettes for duty — we 
know exactly how he dealt with the 
case. He was under no misapprehen- 
sion as to the fact that the plaintiff ’s 
goods had been manufactured by the 
British American Tobacco Company and 
were in that, the ordinary sense, genuine, 
but he thought there was a prima facie 
ca^e fer iiolding that the trade-mark 
imported that the goods were the defend- 
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ant company’s and that accordingly it? 
use by other dealers was pro tanto a 
counterfeit. This contention is qertainly 
far-fetched and indeed erroneous and that 
the goods were not really within the pro- 
visions of the Sea Customs Act, S. 18, at 
all. The relevant clause speaks of 
goods having applied thereto a counterfeit trade- 
mark within the meaning of the Indian Penal 
Code or a false trade description within the 
meaning of the Indian Merchandise Mark^Act, 
1889. 

Any detention in Calcutta after 11th 
May was by vf-rtue of the interim injunc- 
tion of that date. The detention under 
the Sea Customs Act was from 1st to 
(say) 7th May in Bombay and from 12th 
April to 11th May in Calcutta. 

The chief importance of this matter lies 
in the fact that the learned Judge thinks 
that the defendant company, in applying 
for detention of these goods under the 
Sea Customs Act, were acting maliciously. 
It is clear that the facts as to the origin 
of the goods were made quite clear to the 
Collectors of Customs and wore not in any 
wise misstated in either application, both 
of which gave as the ground “ infringe- 
ment of our trade-mark rights.” But it 
is said that if one looks at Cl. (d), S. 18 
of the Act it is apparent that the defend- 
ant company were maliciously accusing 
the plaintiff of a criminal offence and 
fraud, and were asking for a detention to 
which they knew they had no right. 

It is desirable to add that there do not 
appear to be any regulations under S. 19- 
A, Sea Customs Act, but proceedings 
of the character now in question are 
governed in practice by certain “instruc- 
tions for the observance” of Customs 
officers published under authority of the 
Government of India in the Merchandise 
Marks Manual. 

As I read these instructions they provide 
that if the “ informant” is willing to give 
an indemnity bond the Collector, unless he 
is of opinion that there is clearly no rea- 
sonable cause for detention, will detain 
the goods for a month in order to allow of 
a suit being brought and if a suit is in- 
stituted will detain them until a -final 
decision by the highest appellate Court 
to which the matter is taken. 

The learned Judge has held that the 
plaintiff cannot now recover damages 
against the defendant company for the 
detention of his goods^by the Collectors of 
Customs at Bombay or Calcutta. In hi 3 
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opinion Art. 36, Limitation Act, 
applies and Art. 48 does not apply. S. 24, 
Limitation Act does not assist the 
plaintiff here if only because it is impos- 
sihle to hold that the special damage 
flowing from these detentions in May and 
June 1922 did not result before the end 
of that year. The only contention there^ 
fore which need be referred to is that 
urged upon us by the plaintiff’s counsel 
that Art. 49 applies because though the 
detention was by the Collectors neverthe- 
less the defendant company moved them 
to detain and are resporsible for the 
detention as for their own act. In my 
opinion this argument fails whether as 
construction of Art. 49 or otherwise It 
is quite true that 

all persons in trespass who aid or counsel, 
direct or join are joint trespassers : Petrie v. 
Lamont (1). 

but the wrong done by the Collectors 
here is that being lawfully in possession 
of the plaintiff *s goods they wrongfully 
i. e. contrary to their duty refused to 
deliver possession to him and so their 
possession became unlawful. This is 
what is contemplated by the concluding 
words of the first and third columns of 
Art. 49 But this cannot possibly be 
predicated of the defendant company 
who never had possession of the goods. I 
think, therefore, that the learned Judge 
was right in holding that this cause of 
action is time barred under Art. 36. 

The defendant companv filed two suits 
igainst the plaintiff one in this Court 
ind one in the High Court of Bombay. 
The Calcutta suit was filed on 11th May 
1922 and an interim injunction was on 
b hat day obtained ex parte from'Mr. Justice 
Greaves restraining the plaintiff from 
removing from bond or dealing with 100 
cases lying with the Customs. The 
defendant company gave an undertaking 
in damages. On the 8th June the motion 
for an interlocutory injunction was dis- 
posed of in the presence of both parties. 
The plaintiff undertook to deposit 
Es. 20,000 (less certain charges) on fixed 
deposit in the Alliance Bank and the in- 
terim injunction was dissolved. There 
is no suggestion of any false statement or 
suppression made by the defendant com- 
pany on this occasion. Indeed on asking 
to be referred to the affidavits I am in- 
formed that they were not even put in 
evidence in the present case. The suit 

(i) [184 i'j Car. <5c Marsh 


came on for hearing promptly. It was 
heard by the same learned Judge whose 
decree in this case is now under appeal 
and was dismissed by him on ISth July 
1922. An appeal to thi^ Court was dis- 
missed on 10th April 1923, : Imperial 
Tobacco Co. v. Albert Bonnan (2), and an 
appeal to His Majesty in Council shared 
the same fate on Icth May 1924 Imperial 
Tobacco Co. v. Albert Bonnan (3). 

The suit in Bombay was filed on 22nd 
May 1922 and notice of motion for an 
injunction was given for 2nd June, It 
was heard on 19th June, that is, after the 
injunction given in Calcutta had been 
dissolved. On the 19th June the matter 
was settled by cross-undertakings. The 
plaintiff undertook pending the hearing 
not to sell any cigarettes then in Bombay 
or to arrive in Bombay and the defendant 
company undertook in damages. The 
plaintiff’s undertaking not to sell was 
discontinued by order of the Court on 2nd 
August 1922 (soon after the Calcutta suit 
had been dismissed by the trial Judge) on 
his agreeing to keep an account, and this 
undertaking to keep an account came to 
an end by order of 20th September 1923 
(by which time the appeal in Calcutta 
had been dismissed). The suit was abid- 
ing the result of the Calcutta case and 
the appeals therein, and was dismissed 
on 10th November 1924 after the decision 
of the Privy Council in that case. 

The plaintiff says that these suits were 
brought maliciously and without probable 
cause and that he is entitled to damages 
accordingly ; including, as I understand, 
damages for the harm done to his business 
by the litigation which discouraged 
dealers from buying goods which might 
land them in trouble. He says further 
that in this suit, and apart altogether 
from the defendant company’s undertak- 
ings in damages, he can in these circum- 
stances recover damages in respect of the 
Calcutta injunction and of his own under- 
taking not to sell given to the Bombay 
Court. It has further been maintained 
on his behalf more particularly on the 
authority of Bhut Nath v. Chandra 
Binode (4) that so far as the Calcutta in- 
junction is concerned, the obtaining of 
it was an act in the nature of trespass to 
property and it is not necessary for the 

(i) A. I. R. 1924 Cal. 216=50 Cal. 762. 

(3) A. I. B. 1924 P. 0. 187=51 Cal. 892=51 

I. A. 269 (P. C.). 

(4) [1912] 16 C. L. J. 34=16 I. C. 448. 
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plaintiff to proVe malice or any want of 
probable cause. 

At least two of these contentions ap- 
pear to me to be wrong. The plaintiff 
has (if he has not lost it by delay) the 
right to apply to the High Court of 
Bombay to give him damages pursuant to 
the cross-undertakings given to that 
Court on 19th Juno 1922. In no other 
way can he got damages for carrying out 
his own undertaking whether the suit 
was or was not malicious or an abuse of 
process. I agree entirely on this point 
with the learned Judge. 

That, apart from malice or want of 
probable cause, a plaintiff can recover 
damages in an independent suit (and 
apart from any undertaking giver^ by the 
defendant) upon mere proof that an in- 
junction was granted to restrain him from 
doing what has since been hold to be 
within his rights— this too is a pro- 
position I dissent from It is to be found 
in tho case cited but it proceeds upon a 
misunderstanding of such cases as Clissold 
V. Gratchley (5) which are cases where 
trespass was committed and tho defen- 
dant unsuccessfully set up as his justi- 
fication an order of the Court which was 
disregarded because it was irregularly 
obtained by the defendant. To speak of 
an injunction as on a par with such a 
case as being an act 
in tho nature of trespass to property, 
is merely to obscure matters by a false 
analogy or else to beg the question 
S. 96, Civil P C , is rendered almost 
absurd by such a doctrine. 

On the 11th May 1922 when the 
interim injunction was obtained in Cal- 
cutta restraining the plaintiff from re- 
moving from bond or selling or disposing 
of 100 cases of cigarettes then lying 
wit) > the Customs, the defendant com- 
pany gave an express undertaking in 
dam.iiges. This was an undertaking to 
the Court and the character of such an 
[undertaking has been discussed in the 
[case of Smith v. Day (6). It is not such 
an undertaking as amounts to contract 
with the other party, nor does it ground 
any action at common law. It is to be 
enforced by application to the 'Court to 
which it was givqn and in the suit or 
proceeding in which it was given. The 
right to ask for an enquiry as to damages 

"75)1191^2 K. B. J. K. B. 685=‘ 

102 fc. T. 620=64 S. J. 442=26 T. L. R. 

409. • 

(6) [1883] 21 Oh. D. 421=81 W. R. 187. 
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thereunder may be lost by delay but 
there is no rule that an enquiry must be 
asked for when, the injunction is dis- 
solved or when the suit is decided : Ex' 
parte Hall (7). It is clear now that 
although the granting of an enquiry as to 
damages is a matter upon which the Court 
exercises its judicial discretion, it is not 
necessary that the party aggrieved by the 
interlocutory injunction should snow 
that his opponent suppressed material 
facts or otherwise obtained the injunction 
by improper means : Griffith v. Blake 
(8). In the present case the plaintiff be- 
fore taking action waited until the defen- 
dant company’s appeal has been disposed 
of by the Privy Council but he commenced 
this suit promptly thereafter. This in 
substance satisfies the general rule that 
the Court ought to he asked to enforce the 
undertaking within a reasonable time after it is 
ascertained that tho injunction has been im- 
properly granted : see Kx parte Hall (7). 

No limitation is provided by Indian 
statue law for an application to 
enforce an undertaking given 'to the 
Court. It is , I think, clear that the 
plaintiff has brought an independent suit 
when for this purpose he should not have 
done so but this Court has jurisdiction to 
treat his suit as though it were an ap- 
plication made in the previous suit since 
it happens that both proceedings are in 
tlie same Court and have been dealt with 
by the same Judge. Where an indepen- 
dent suit is necessary a mere application 
may have to be dismissed ; but where 
the plaintiff has adopted a more formal 
and elaborate ])rocedure than he should 
have adopted in applying to the correct 
Court, no lack of jurisdiction is involved 
and tho question becomes one of costs and 
of discretion If the plaintiff had laun- 
ched an application in the previous suit 
and asked that it should stand for hear- 
ing until the matter had been finally de- 
cided in appeal, he would have taken 
a very reasonable course. I consider also 
that in this case an enquiry as to damages 
could not have been refused as there is 
every reason to think that the interlocu- 
tory injunction would interfere with his 
chance to sell his cigarettes, [cf. Graham 
V. Campbell (9). 

For these reasons it hardly appears to 
be necessary for the decismn of tins ca^ 

(7) '[1883] 23 Ch. D. 044. “ « 

' (8) [U84] 27 Ch. D. 474=63 L. J. Oh. 965 
=51 L. T. 274=32 W. R, 883. 

(9) [1877] 7 Ch. D. 490=47 L. J. -Ch. 693= 

* 26 W. R. 336=38 L. T. 195. 
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fehafc we sHotild discuss trhe^ f^fopdsifeibn 
that if i4 lift^liciousiy arid withdufc 
probable cause briiigs a suit Against B 
and vrtthout suppression of facts', ‘ ‘'mis- 
statements or othe? improper mbaUS, ob- 
tains an interlocutory injitnCtion, ’ an Ac- 
tion will ^Ke at common law f ot : the 
damage done to his business by the in- 
junction. But I think it right to‘ sAy 
that this proposition is one to which I 
refuse assent. I respectfully agree - with 
the ‘observations of Fletcher J. in Mohini 
Mohan v. Surendra Narain (10) and 
with the decision in that case. It is the 
duty of a Judge before granting an in- 
junction to' satisfy himself that the 
plaintiff is not without reasonable and 
probable cause — indeed to satisfy him- 
self, that it will stand a ‘higher test. 
Unless the malice of the plaintiff results 
in some form of misstatement or leads 
the plaintiff to suppress some fact or facts 
— it' was his duty to lay before the Court 
— I have much difficulty in seeing how the 
granting of the injunction is causally 
related to the plaintiff’s act or state of 
mind. The present case is probably 
unique in that no attempt is made to 
prove what was laid before the Court or 
that it contained any element of falsity. 
The granting of an injunction is a judi- 
cial act in the fullest sense : it is not a 
ministerial order or an order of course or 
mesne process or a necessary incident of 
any particular jurisdiction. The Quartz 
Hill case (11) is not really directed to the 
present question but to the question 
whether a plaintiff has a cause of action 
from the mere bringing of a suit or 
other proceeding. I observe that in one 
well-known text book {Clerk and Lindsell 
on Torts 1th edn. p. 654) it is suggested 
that the observations in that case (at 
p. 684)made by Brett M. R. show that in 
no case can a person who has maliciously 
and unreasonably set the law in motion 
absolve himself from the consequences 
which he invited and brought to pass, by 
the suggestion that their immediate 
cause was a mistake on the part of the 
Judge. On this view doubt is thrown 
upon Daniels v. Fielding (12). A care- 
ful perusal of the learned Judge’s argu- 
m ent in criticizm of what Ma rt in B. said 

(10) [1914] 42 Cal. 550=21 C. L. J. 68=26 
I 0. 296=18 0. W. N. 1189. 

(11) [1883] 11 Q B. D. 674=62 L. J. Q. B. 488 
=31 W. R. 668=49 L. T. 249. 

(^) [1846] 16 M. & W. 200=16 L. J. Ex. 153 
=10 Jur. 1061=4 D & L 329. 


in Johnson v. Emerson (13) leads mo to 
think that this is a misunderstanding of 
what he said. Hi§ point is that damage 
to credit results from the mere present 
action of a bankruptcy petition and that 
Martin B. has failed to notice this 
special feature of that kind of petition. 
Of the proposition imputed to him I 
think it quite likely that he would have 
thought as of Martin B’s doctrine — its 
fault is that it is too large. 

There is nothing in the second sub-sec- 
tion of S. 95 of the Code or in 
Art. 40, Sch. 1, Limitation Act 1908, 
which is inconsistent with what I! 
have already said. These indeed are 
curious places in which to expect to find 
the la^ as to the conditions upon which 
a suit for damages caused by an injunc- 
tion is sustainable, and it cannot be dis- 
puted that upon some conditions suoli a 
suit is competent as where an injunction 
has been procured by fraud. 

For reasons already given I think, how- 
ever, that it is within our power to make 
an order such as would have been more 
properly asked for by an application in a 
previous suit But as a large bodj^ of 
evidence has been taken in this case and 
as the plaintiff has sought the judgment 
of the Court as to the amount of damages 
to which he is entitled, I propose that in 
ordering the inquiry this Court should 
give a decision upon one important mat- 
ter for the guidance of the officer con- 
ducting the inquiry. I refer here to the 
question whether or not the plaintiff can, 
as part of the damages caused by the 
injunction, recover damages for loss 
caused to him by the cancellation of two 
contracts for the purchase of cigarettes 
from Messrs. Venis and Company. In 
para. 18 of the plaint the plaintiff says 
that the Army & Canteen Board can- 
celled 258 cases of cigarettes by reason of 
which he was put to a loss of Rs. 1,09,549. 
In para. 16 he says that 160 cases, por- 
tion of 220 oases which he had contracted 
to sell in Bombay have not been shipped 
to India, but in Ex. O. as the summary 
of his claim which the learned Judge has 
acted upon, he definitely states of 
these 160 cases that they were can- 
celled by sellers in England. Now it ap- 
pears that the cancellations relied upon 
are cancellations made by the plaintiff 
h imse l f and not by his sellers. On th e 

(1$) [1871] 6 Ex. 329=40 L. j7ex. 201=25 
L.T. 3.37. 
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X7th May 1922, he wrote to Messrs. 
Venis aad Conapaay: 

Regarding my order of the 2ith December for 
five million cigarettes, I very much regret to 
inform you th it owing to an injunction served 
upon me by Messrs. Imperial Tobacco Co. of 
India Ltd. here, which restrains me from im- 
porting the^e goods, I shall not be able to tike 
delivery of the cigarettes and therefore please 
cancel same and oblige. 

On the 6th June 1922 he wrote to 
Messrs. Venis and Co. 

I am in receipt of your letter of the 16th May 
for which I thank you. I note that you can 
still make arrangements for the delivery of the 
goods. But I regret to inform you that owing 
to an injunction brought against me by the 
Imparial Tobacco Co. in India, I am rentrained 
from importing these goods and they have 
commenced proceedings against me. There- 
fore I regret I cannot accept your kin/1 pro- 
position. Thanking you for the same. 

This is said to refer to six million cigar- 
ettes. Now the Calcutta injunction 
was grarted ex parte on the llth May 
and referred only to 100 cases then lying 
with the Customs. The injunction was 
dissolved on the 8th June. As I under- 
stand the reasoning of Brett L. J. in 
Smith V. Day (7) damages to be paid by 
virtue of an undertaking aie not neces- 
sarilV confined to proximate and natural 
damages but may be enlarged either by 
reason that the opposite party had notice 
of all the circumstances or by reason that 
the case is one for the giving of exem- 
plary damages in view of fraud or malice. 
But it is to my mind reasonably clear 
that in respect of neither cancellation 
was the plaintiff’s conduct rendered rea- 
sonable by the exparte injunction ; as 
to the 100 cases in Calcutta, the plaintiff 
did not even wait to see what view the 
Court would take when he appeared to 
put his case before it. The Court in fact 
dissolved the injunction on the 8th June. 
The plaintiff’s conduct may well have 
been reasonable in the sense that he now 
saw that he was involved in litigation 
about questions of ' trade mark” law or 
by reason of the fact that he was not pre- 
pared to peril too much upon his chances 
of success. His claim that the contracts 
were cancelled against him is anything 
but candid, and I am of opinion that this 
matter ought not to be canvassed again 
at the enquiry which we direct. It is 
upon this condition only that I am pre- 
pared to direct such enquiry. 

I turn now to consider whether the 
plaintiff is entitled to damages by reason 
of the mere Winging and prosecution of 
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the suits in Calcutta and Bombay. I do 
not doubt 'that the existence of this litiga* 
tion came readily and quickly to the 
notice of the trade. I do not double that 
the agents of the defendant company in- 
formed their customers in the trade and 
the persons whom they employed to can- 
vass for orders, of the facts that they had 
started these proceedings. I do not doubt 
either that some dealers refused to buy 
the plaintiff’s goods because they did rfot 
wish to offend the defendant company : 
others because the defendant company 
would refuse to ^leal with them or to deal 
with them on the same favourable terms 
as before ; others because they anticipated 
that they too might become involved in 
litigation if they dealt in plaintiff’s 
goods ; others again because they were 
definitely informed that the defendant 
company were prepared to assert their 
rights to prevent the plaintiff’s cigarettes 
being sold in India by bringing whatever 
suits were necessary to establish and en- 
force their alleged right. ^ The learned 
Judge has held 

that the defendant company m^de full use of 
the litigation in Bombay and Calcutta with its 
attendant threat of trouble to others as an 
obstruction to the plaintfE and as a deterrent. 

He has further held that the suits 
were throughout designed as a disparagement of 
the plaintiff’s goods and an obstruction to the 
unfettered exercise of his rights as a trader, ‘Of 
which I have no doubt the company made the 
fullest use the whole time of the litigation 
lasted and whenever occasion so required. 

These observations of the learned Judge 
are to be coupled with his finding that 
the defendant company were actuated by 
malice and that their case had no rea- 
sonable or probable cause. 

These findings taken broadly make an 
impressive case of hardship and oppres- 
sion. It is, however, necessary to*remember 
that while the plaintiff might have been 
well entitled to seize the opportunity 
afforded by the existence of war stocks, 
to drive the defendant company out of 
the market, he was not in law entitled 
to rely upon the defendant’s passivity in 
the face of his laudable endeavour; the 
defendant company were certainly en- 
titled, if th^y chose, to protect them- 
selves by refusing to deal at all with any 
person who sold the plaintiff’s goods. 
This complaint may be put upon on ono 
side. The rest of this formidable indict- 
ment may, I think, be examined under 
two heads. The first head is the briyjig' 

ing of the suits; the second is .the qu&- 

c 
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tion of threats. As regards the bringing 
of the suits I think the ’relevant aufchori- 
ties are Savile v. Boberts (14) and the 
QuarH Hill case (ll) already cited to 
which ! would add v. Weild (15); 

Pitt V. Donovan (16). The recent case 
of Sorrell v. Smith (L7), although the im- 
mediate subject-matter is illegal com- 
bination or conspiracy, is I think parti* 
cularly valuable because it takes account 
of the right of a rival trader to forward 
or defend his trade and it examines the 
notion of malice in connexion therewith. 

Where damages are sought for the mere 
bringing and prosecution of a civil suit 
iwo main questions emerge. The first 
luestion is the leading element in the 
<iuartz Hill case (11). That question 
is a question of the remoteness of the 
lamage. The mere institution of the 
proceedings may, having regard to their 
character, involve damage to credit or re- 
putation, damage to property in the sense 
that the defendant is put to expense, or 
lamage to the person in the sense that 
he is liable to arrest. In such cases that 
damage is not remote but in any ordinary 
ease 

the broad cannon is true, that in the present 
day and according to] our present law, the bring- 
ing of an ordiniry action, however maliciously 
and however great the want of reasonable 
and propar cause, will not support a subsequent 
action for milicious prosecution. The counsel 
for the plaintiff company have argued this case 
with great ability but they could not point to 
a single instance since. Westminister Hall 
began to be the seat of justice, in which an 
ordinary action similar to the actions of the 
present day, has been considered to justify a 
subsequent action on the ground that it was 
brought maliciously and without reasonable 
and probable cause. Quartz v. Hill case (11). 

Lord Bowen in saying this had clearly 
before his mind that incidentally matters 
connected with the action, such as the 
publication of the proceedings in the 
action, may do a man an injury ; and 
Brett, M. R., in deciding that a petition 
to wind up a company was within the 
exception mentioned in Savile v. Roberts 
(14), stated: 

the present case is reduced to this question 
namely : Is a petition to wind up a company 
more like an action charging fraud or more like 
a bankruptcy petition. 

If injury to the fair fame of a person 
i s not for this purpose a consequence of 

(14) [1697] 1 Ld. Baym. 374. 

(16) [1869] 4 Q. B. 730 (731) =10 B. & S. 61= 
38 L. J. Q. B. 327=20 L. T. 1007. 

SH6) [1818] 1 M. & S. 639=14 R.R. 685. 

’(17) [1926) A. C. 700. 


an action charging fraud, it is impossible 
to contend that injury to his business is, 
in such a case as the present, a consequence 
of the mere bringing of the suit. 

The second question which arises in! 
cases of this sort is as to what is meant! 
by malice. When we turn from oriminah 
prosecutions to civil cases special consi- 
deration is here necessary. A prosecutor 
has no right to employ the process of the 
criminal Court save for the purpose of 
vindicating public order and justice. If 
there is no reasonableness in his charge 
that of itself raises at least a suggestion 
that he is acting from some other motive 
and that he is serving some private end 
in an oblique and improper manner. This 
may be mere spite or it may be some- 
thing quite different, such as the desire, 
by abuse of the criminal process, to obtain 
money or other properties or to induce 
the person prosecuted to come to a com- 
promise. Now in a civil suit the obtain- 
ing of money or property or the assertion 
of valuable rights is the declared object 
of the plaintiff. He is entitled, if he 
thinks that he has chances of success, 
to put the matter to the test and in this 
way it is daily experience that Coults of 
law are invited to do things which it 
would be most unreasonable for them to 
do. When two people are competing fon. 
the same market success on the part of 
the one necessarily involves injury to the 
other except indeed the market be cap- 
able of expansion so as to admit them 
both. Holt, 0. J., in Savile v. Roberts 
(14), in dealing with the second “objec- 
tion, gives this answer: 

There is a great difference between the suing 
of an action maliciously and the indicting of 
a man maliciously. When a man sues an 
action he claims a right to himself, or com- 
plains of an injury done to him; and if a inin 
fancies he has a right, he may sue an action 
. , . , If the law will permit a man to make 

a false claim out of a Court of justice (i. e, out- 
side a Court of justice) a fortiori when he pro- 
ceeds to assert his right in a legal course. 

In WreA v. Weild (15) Blackburn, J., 
stated 

that an action may be brought under such 
circumstances as to render it morally wrong 
and injurious in fact is certain, though the 
authorities leave it in doubt whether, under 
any circumstances, the person so sued can 
recover damages for the vexation i^nd annoy- 
ance caused to him by the false suit. 

He refers to the qase reported in May- 
nard's Long Quinto 

that for bringing a suit manifestly wrongful, 
to the defendant*s own knowledge, an action 
might be maintained. 
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He refers to a case of,*SVr O. Gerard v. 
Dickenaon (18) where the defendant had 
brought a suit alleging against her own 
knowledge that a . certain lease, which 
was a forgery and which she knew was a 
forgery gave her title to the land. It is 
clear from hiS judgment that the furthest 
limit to which Blackburn, J., was pre- 
pared to go was that 

if a man sue me in a proper Court, yet. if hi.s 
suit be utterly without ground of truth, and 
that certainly known to himself, I may have 
an action or the case against him for the undue 
vexation and damage that he putteth me unto 
bv his ill practice. , 

The ca,se before him was one in which 
the defendant had warned persons who 
had purchased or were intending to pur- 
chase machines from the plaintiff, ^that 
the machines sold by the plaintiff were 
infringements of the defendant's patents 
and that if they used the machines he 
would claim royalties and should take 
legal proceedings. The actual decision 
was a s follows : 

If, therefore, the plaintiffs had given evi- 
dence, on which the jury might properly find 
that the defendant made the communication 
to the intended purchasers mala fide, and 
without any intention to institute legal pro- 
ceedin|N at all against the purchasers, so that 
it was not a step taken in support of hi^ real 
or fancied right against the purchasers, but 
entirely out of malice against the plaintiff; or 
on which the jury might have properly found 
that the defendant did not (to use Lord Holt’s 
phrase) so much as fancy he had a right, but as 
Lord Hobart says, knew certainly that his claim 
\Nas utterly without ground of truth, we arc 
inclined to think that it would have been pro- 
per to leave that evidouce to the jury in support 
to the plaintiff’s allegation that the defendant’s 
lotte r was false and malicious 

In the judgment of Lord Cave, L. C , 
in Sorrell v Sviith (17), it is stated in 
effect that there is some authority for 
the view that it is actionable for one 
I person wilfully to injure a man in bis 
trade if damage results to him. This, 
however, is guarded by a proviso to the 
effect that if the real purpose is not to 
injure another, but to forward ,or defend 
one’s own trade, tlien no wrong is com- 
mitted and no action will lie, although 
damage to another ensues. Of malice the 
Lord Chancellor stated tliis : 

In some cases malice is postulated as an ele- 
ment in the tort which I am considering. If the 
word means^ly that the act complained of is 
wilfully and knowingly done, or that it is done 
for the purpose of injuring another, theu it is 
rightly used in this connexion. But there is 
a tendency to interpret malice as connoting 
personal enmity or spite or some other evil 

~8) i'l R0p.“l8a. 


motive, and ad suoh a motive is neither 
essential element in the offence nor conclusive 
of the pffence having been committed^ it seems- 
better to forgo the use of the word. ’ ^ 

I propolis, in view of tliese authorities 
to consider in the light O'f the' judgment 
of the ieatned J udge whether the defen* 
dants’ suit was brought with the know- 
ledge that ifc had no bhance of duceess 
a^nd for purposes other than the putpose 
of endeavouring to establish in Courts Qf 
law that the defendant company had the 
right to object to the plaintilf’s importa- 
tions and whetljer the defendant com- 
pany’s desire was to injure the trade of 
the plaintiff as distinct from the desire 
to forward or defend its own trade. It is 
suggested that the defendant company’s 
case was essentially absurd because the 
plaintiff company’s cigarettes had been 
made in America by the successors of 
W. D. and H. O. Wills of Bristol Two 
cases have been cited to us which I think 
dispose of this contention : Imperial 
Tolacco Company {Newfoundland) Ltd. 
V Duffy (19) and Dtmlop Buhher Go. 
V. Booth (20). It is necessary, therefore, 
to sec whether it can be imputed to the 
defendant company that their superior 
officers were well aware that they had no 
case for claiming that their assignment 
of all the Indian rights in the Will’s 
trade-mark should carry a similar con- 
sequence, It cannot I think be contended 
on a perusal of the proceedings at the 
trial or in appeal that the defendant 
company were treated by the Courts as 
persons advancing an idle claim The 
case ottered no little scope for dispute 
upon the principles of law’ applicable. 
Nor was it one in which the careful sift- 
ing of somewhat numerous and compli- 
cated considerations was unnecessary. 
The learned Judge who tried the case 
gave a very clear analysis of the whole 
matter, but I do not find in his judgment 
dismissing the suit an indication that ho 
found the decision of it to be noticeably 
free from difficulty. In matters of trade- 
mark law the directors of a company are 
necessarily in the hands of their legal 
advisers. In this case they had received 
from the solicitors in India advice to the 
effect that the law was against them. 
Their legal experts in London took an- 
other view for the reason, as I think that 
they failed fully to appreciate the con- 

(19) [1918] A. 0. 18L=87 L. G. 50-^5 

R. P. C. 12=118 L. T. ‘.i59. 

(‘20) 43 Patent Gases 139. 
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sequencers in India^of the lack of 8tQ.tutbry 
title to a trade-mark. These con- 
sequences have in the course of the case 
worked out with reference^ to S. 22, Trade- 
marks Act, 1905 which authorizes the 
splitting up'* of a trade-mark terri- 
torially In any view the burden of 
proof lies heavily upon the plain- 
tiff to show that the defendant company 
were persuaded that Mr Macnaght^ was 
wrong and the Indian solicitors were 

In* deciding appeal jto the Courts of 
law they must have known not merely 
that they were committing themselves to 
some expense, but that they were taking 
the risk of an adverse decision which 
might affect them seriously in future. If 
the learned Judge has meant to find that 
the defendant company throughout the 
whole history of the litigation was in- 
tentionally riding for a fall, that they 
were not really endeavouring or hoping to 
establish by a judicial decision the right 
which they claim, but well knowing that 
they would ultimately lose, brought the 
actions for the sole purpose of obstructing 
plaintiff in the exercising of rights which 
they know to be his, I respectfully differ 
from his conclusion. It certainly was, 
not merely the object, but the declared 
purpose of the defendant company to 
prevent the plaintiff from selling these 
cigarettes in India. The plaintiff had at 
least several opportunities for consider- 
ing whether the case made against him 
was transparently hollow One was when 
he gave his undertaking to the Bombay 
High Court : another was when he decided 
to cancel the two contracts with Venis k 
Co already mentioned I do not know 
what transpired on the 8th June 1922 
before Mr. Justice Greaves, but his order 
puts the plaintiff upon terms as to 
making a deposit with the Aliance Bank 
as a condition of dissolving the ex-parte 
injunction, I will assume for the pre- 
sent purpose that in applying to the 
Collector of Customs the directors acted 
mala fide in the sense that they claimed a 
relief to which they knew that they had 
no right Even so it is a different ques- 
tion whether, in taking steps to approach 
a Court of law for the decision of their 
claim, they knew that they had no right 
whatever or were merely suing to serve 
an oblique and improper purpose. The 
^intift* has in my opinion wholly failed 
tq show that either suit was brought 


mala fide, without belief that the defen- 
dant company had any reasonable cause 
or :from oblique motives other than a 
motive to make their case good' in fur- 
therance of their, own trade interests. I 
do not see that their case, though it 
turned out to be bad and has been over- 
ruled for reasons which I do not pre- 
sume to challenge, was in any way such 
as to make it wrong or unreasonable for 
them to lay it before the Court. 

With regard to. the allegation .that the 
defendant company maliciously threat- 
ened to ’ harass the plaintiffs’ customers 
with vexatious litigation, I do not know 
what threats in particular, if any, the 
learned J udge has considered to be proved, 
and*I fail to find this allegation in the 
plaint It appears to me that what I 
have already said is sufficient to dispose, 
of any question as to threats, whetherl 
threats to litigate or threats to boycott,! 
as such threats are unlawful only where^ 
the purpose of the threat is 
wilful and ultraneously to injure the trade of 
another 

as distinct from the purpose to forw^ard 
one's trade: Sorrell v. Smith (17). 

The plaintiff further claims damages 
for what is sometimes shortly called 
“slander of goods,” i e. for statements 
false, made maliciously or without law- 
ful occasion, and causing him special 
damage. 

Paragraph 11 of the plaint pleads this 
cause of action as follows: 

The defendant company through its ollicers, 
servants and agents throughout India rumoured 
and caused to be rumoured and circulated 
statements to the effect that the Gold Flake 
cigarettes imported by the plaintiff were inferior 
in quality and otherwise than they represented 
to be, and they were otherwise than in a sound 
and good merchantable condition and that they 
were inferior to those sold by the defendant 
company, that they were not genuine Gold Flake 
cigarettes, and that the plaintiff had no right 
to import and sell them as such. 

The allegation of special damage refers 
to all the other grievances as well as to 
this, viz. the injunction, the detention bv 
the customs, and two suits etc Para 12 
states : 

By reason of the aforesaid conduct and acts 
of the defendant company, its servants, agents 
etc., the plaintiff failed to find a market for the 
cigarettes imported and arranged by him to be 
imported into India, and agents and dealers 
refused to purchase and sell or advertise or 
expose for sale the said cigarettes imported by 
the plaintiff as aforesaid with the result that by 
reason of the said wrongful and) malicious acts 
and conduct of the defendant company, the 
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plaintiff was put to considerable loss and ex- 
penses particulars whereof* are hereinafter set 
out. 

Speaking roughly the special damage 
for which he claims* is his whole loss by 
reason of the failure of his venture. 

The pleadings disclose no particulars 
of the time when, person to whom, or by 
whom the alleged “rumours’" were set on 
foot; in fact no particulars of publication 
whatsoever nor any specific statement 
what on any occasion was actually said. 
No particulars were applied for. 

The trial took place in November and 
December 1925. In July 1925 the plain- 
tiff examined one witness on commission 
in Bombay, and in August 1925 another 
before this Court de bene esse. From the 
•evidence of the former, Merwan Hornfusji 
Irani, the defendant company got before 
trial notice of two occasions on which 
•slander of goods was said to have been 
uttered. In tho evidence of the latter (a 
-dismissed servant of the defendant com- 
pany called Carr) I cannot see that there 
is any indication of or reference to any 
•slander now relied upon or anything else 
that looks like slander of goods. The de* 
fendati^j company, in August, examined de 
bene esse Mr. Abbott, their Chairman, and 
I see in his cross-examination no reference 
to any other slanders uttered by him or 
in his presence save a reference to one of 
the two occasions already mentioned. 
The witnesses examined by the defendant 
company in July on commission in 
Bombay are asked nothing about slanders. 

• At the hearing in December 1925 the 
plaintiff called nine witnesses including 
himself. The plaintiff’s evidence-in-chief 
upon this part of the case forms questions 
258 to 266 and contains only the most 
harmless hearsay. The only witnesses 
called to speak to any question of slander 
of goods are Ardeshir Khodadad, Kali 
Pada Roy, N. N. Chakrabarti and M N. 
Jarvar. The learned Judge deals speci- 
fically with two only of the alleged 
slanders: one said to have been uttered 
by Carr to Khodadad in March or April 
1922, and another said to have been 
uttered by Mr. Ryan and Akbil Pal in 
July 1922 to Kali Pada Roy and his 
partner’s father, N. N. Chakrabarti. 

On the hearing of this appeal it ap- 
peared to us that this part of the case, as 
presented by the pleadings, was not at the 
time of the trial in a fit condition to be 
tried and that* it would be as well to re- 
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quire a statement from the plaintiff of 
particulars of those slanders which he 
claimed to have proved. Accordingly 
particulars were filed alleging 13 several 
publications, five of which were in our 
opinion afterthoughts in no way within 
para. 11 of the plaint and dealt with 
neither by cross-examination nor by the 
learned Judge as substantive counts in 
the case. The attempt made was intel- 
ligible in view of the plaintiff’s difii* 
culties as to limitation. These five new 
counts are based upon letters and^ the 
charge is that the defendant company 
published themijo their typists and staff, 
to the Collector of Customs and the 
Imperial Bank. It seems reasonably 
clear that neither counsel nor the learned 
Judge at the trial was aware that they 
were assisting at the investigation of any 
such case. In my opinion these counts 
must be disallowed altogether They ap- 
pear to amount to be a contention that 
for the defendant company even to claim 
that the plaintiff’s goods infringed their 
trade-mark rights was an actionable 
wrong 

There remain eight allegations of slan- 
der of goods and it is our duty to examine 
each in the light of the findings of fact 
come to by the learned Judge. As I read 
his judgment the only finding of untrue 
statements made by anyone for whom 
the defendant company can be responsible 
is that while it is true that the plaintiff’’s 
goods were old and true, that his packing 
was inferior to the defendants’ the defen- 
dant company’s servants, when warning 
dealers that these were not the goods of 
the defendant company, 
impressed on dealers a non-existent difference 
in the quality of the goods. 

This seems to be a slender foundation 
for an action of this character brought 
against a rival trader and I am not sur- 
prised that learned counsel for the plain- 
tiff is not quite content with it. (The 
judgment then narrated and discussed the 
several occasions and proceeded.) It will 
be observed that all the occasions on 
which slander of goods is specified, except 
the twelfth and thirteenth (which refer to 
letters dated 1st and 14th January 1924 
sent to the Imperial Bank), are occasions 
in 1922. The learned Judge has held 
that they are covered by Art. 36, Limita- 
tion Act, and are time barred. But he 
says that it is 

a fair inference to draw from the eviden|fe 
that the statements alleged and complained of 
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continued to the extent already mentioned to 
be repeated within two years before suit. 

Accordingly, as I understand, part of 
the Qamages which he awards is awarded 
for false and malicious statements made 
by persons unknown to persons unknown 
upon occasions and at times as to which 
the only information is that they were 
subsequent to January 1923. All that is 
known as to the contents of these state* 
fnents is that they affirmed 
a non-existent difference in the quality of 
the goods. 

What is supposed to be known as to 
the special damage caused is still more 
difficult to understand. Because, though 
the learned Judge has disallowed the 
claims in respect of detention of goods by 
the Collectors of Customs at Bombay and 
Calcutta, in respect of the undertaking 
given by the plaintiff to the High Court 
of Bombay, and in respect of all alleged 
slanders of goods prior to January 1923, 
he has in the end awarded damages on 
the basis of compensation to the plaintiff 
for the whole of his loss of profit on all 
the oases destined for the Indian market 
which he had contracted to buy, i. e., 666 
cases. I am not quite sure what the 
figure of Rs. 23-8-0 represents, but I think 
it is intended as the average price which 
the plaintiff could have obtained if the 
defendant company had never in any way 
claimed that he was infringing their trade- 
mark rights or that their own goods were 
superior in quality to his. 

With all respect to the learned Judge 
I cannot assent to this way of dealing 
with the case so far as it is a case of 
slander of goods. The defendant company 
is doubtless responsible for the statements 
of agent or servant acting “within the 
'scope of his authority” (in the wide sense 
jgiven to that phrase by modern law) pro- 
vided that they were false statements 
made maliciously or without lawful 
occasion In the present case malice is 
on any view an essential and I do not 
understand how malice or falsity or special 
damage can be attributed in the vogue. 

As the question of special damage enters 
into questions of limitation I desire to 
observe that no single one of the slanders 
referred to in the plaintiff’s particulars 
filed in this Court is within the doctrine 
lof Ratcliffe v. Evans (21). Proper parti- 
I culars would have shown; in each case the 
hi) lim] ii Q. B. 5x4=61 L. J. Q. B. 556= 
66 L. T. •; 94=40 W. R. 678=66 J. P. 


loss of the particular customer or dealer 
to whom they were spoken or some other 
really specific damage flowing from the 
publication to him: Leetham v. Bank (22). 

The statements here founded on are 
not statements printed in a newspaper or 
made at an auction or to the public or to 
a fluctuating and transitory class of 
persons unknown to the plaintiff. Neither 
the nature nor the circumstances in any 
case require the admission of evidence of 
general loss of business as the natural 
and direct result produced. It is in order 
to get out of .the requirement of alleging 
and proving actual temporal loss with 
certainty and precision in each case that 
the plaintiff here claims to multiply by 
an imaginary number whatever he has 
proved. In my opinion he has proved no 
specific instance But let it be assumed 
that he has proved three or six instances, 
all within limitation. One dealer refuses 
to buy, another cancels his purchase, 
another goes on buying as before: 

If the words are uttered to an individual and 
reptjtition is not intended except to a limited 
extent general loss of custom cannot ordinarily 
be a direct and natural result of the limited 
slander, [of. liatcHffe v, Evans (21).] ^ 

Proof of a conspiracy to slander the plain- 
tiff’s goods, proof of twenty slanders, part 
of a course of conduct, proof of orders to 
a group of servants to go out uttering slan- 
ders throughout a market — this might 
bring a case to the same level as a case of 
publication in a newspaper and require 
the Court as a matter of common-sense to 
let in evidence of general loss of business. 
But where is the necessary proof ? The* 
case is not a case of conspiracy or illegal 
combination as learned counsel for the 
plaintiff expressly concedes. It the num” 
ber of specific instances proved does not 
show slander broadcast, what is the evi- 
dence to contradict the evidence of Abbott 
and of Selfe ? Is it the evidence of the dis- 
missed servant Carr ? or Javar’s evidence 
— not put to Carr of what Carr said to 
him? Carr’s evidence in cross-examiqation 
is that practically it was left to them to 
do what they liked so long as they did 
nothing wrong. He does also say that he 
was told to tell the dealers that the plain- 
tiff* ’s goods were old stock from the army 
and were inferior in quality. This last 
element does not appear in his statement 
as to what he actually said to the dealers. 
It seems, however, highly reasonable to 
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suppose that if the defendant company 
were selling fresh stobk from England 
with a superior form of protection from 
the weather and were asking Es. 36 
per thousand they would represent to 
dealers that these goods were better than 
the plaintiff's, who charged a bare three- 
quarters of their price. Otherwise they 
could hardly hope to sell their cigarette^ 
at all. 

I pass over the statements of the plain- 
tiff to the customs on the question of duty. 
That the question is one of opinion is 
clear enough. Sheriar says he gave some 
of plaintitl’s cigarettes to two or three 
customers to test them and that he relied 
on their opinion and his own also. He 
does not smoke himself, but he did not 
think there was any difference betVeen 
plaintiff’s and defendant’s cigarettes He 
would not pay the same price for goods 
two years old as for fresh goods. Carr says 
the plaintiff’s cigarettes were absolutely 
sound and marketable when they first 
calne to Bombay. Khodadad says the 
quality was equal. Das says he had no 
complaints. Bonnan Sheriar says they 
were fresh goods and saleable and he had 
no cowplaints. Kali Pada did not com- 
pare them with the defendant’s, but says 
they were of good quality and condition 
and sold easily. Chakrabarti says some 
customers would choose the one and some 
the other. The assistant from Samuel 
Pitze & Company says they thought tire 
plaintiff’s goods to be sound in condition 
and quality and when they sold they had 
no complaints. Jawar who says he is an 
expert, asked how the plaintiff’s goods 
compared with the defendant’s, replied 
'‘Not much difference” and “practically 
the same.” It was put to Mr. Abbott in 
cross-examination that at the previous 
trial an experienced dealer gave evidence 
that the plaintiff’s cigarettes were the 
better. He says it is a question of 
opinion and that ordinarily dealers and 
smokers would not detect the difference at 
onco. His letters to London on 10th May 
1921 said the plaintiff’s goods were in 
•surprisingly good condition, but “they 
smoke rather nastily in our opinion.” 
On this evidence I fail to sea why a claim 
that the fresher and dearer goods were 
better should hot come within tlie princi- 
ple that trade competition is no wrong or 
why malice should be imputed to the 
.defendant company's servants for their 
.eflorts to persuade deilers that their 
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article was superior : White v. Melleu (23) 
Hubbook w. Wilkinson (24:). In “slander 
of goods” the burden of proof of falsity 
is on the plaintiff and in my opini(5n‘he 
fails to prove this statement to be false. 

In these circumstances I do not propose 
to discuss the question of limitation as to 
this head of claim, but in my opinion 
S. 24 and Art. 36 give the plaintiff two 
years from the accrual of special damage. 

In my judgment this appeal should life 
allowed. Treating this suit as an appli- 
cation in Suit No. 1610 of 1922 for an 
inquiry as to the^sum to which the plain- 
tiff' is entitled as damages for loss caused 
to him by the injunction granted therein 
on 11th May 1922, we should order that 
such inquiry be held in the said suit by 
the Official Eeferee and direct that in 
ascertaining the said sum the Official 
Eeferee do not include any loss accruing 
to the plaintiff by reason of the cancella- 
tion of the contracts referred to in the 
plaintiff’s letters of 17th May 1922 and 
6th June 1922 to Messrs. Venis & Co. 
Quoad ultra the suit should be dismissed. 
The plaintiff' must pay to the defendant 
company (l) their costs of this appeal and 
also (2) their costs of the suit before the 
learned Judge less a sum of Es. 300 which 
we assess as the reasonable costs of an 
application for an inquiry as to damages. 

It is desirable to make clear that except 
for the direction just mentioned as to the 
cancelled contracts the question of the 
amount of damage caused by the injunc- 
tion is at large. The figure of Es. 23-8-0 
mentioned by the learned Judge was 
arrived at on a footing which is not con- 
sistent with our decision and the Official 
Eeferee will be in no way bound by it. 
The inquiry should be treated as an urgent 
reference. 

C. C. Ghose, J — This is an appeal 
against a judgment delivered by my 
learned brother Mr Justice Pearson on 
the 25th Januaryil926, by which he held 
that the plaintiff was entitled to recover 
damages from the defendant company on 
account of certain wrongful and malicious 
acts alleged to have been done by the 
latter. 

The facts giving rise to the litigation, 
out of which the present appeal has 
arisen, are to be found, among other 

“(?3) [1896] A. C. 154 (IGo)=6Vl. J. Gh. 303— 
11 R. 141—43 W. R. 353=69 J, P. 628. 

(24) [1899] 1 Q. B. 86=6 ^ L* J. Q. B. 34=^5 
T.L.R. 29=79 L. T. 429. < 
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thipgs, in Ex. D.D. being the judg- 
ments delivered in a previous litigation 
between the parties by Mr. Justice Pear- 
son on the 18th July 1922, by the late 
Chief Justice and Mr. Justice Eichardson 
on the 10th April 1923, Imperial Tobacco 
Co. V. Albert Bonnan (2) and by their 
Lordships of the Judicial Committee of 
the Privy Council on the ISth May 1924: 
Imperial Tobacco Go. v. Albert 
Bonnan (3). It will, therefore, and also 
in view of the judgment just delivered 
by my Lord, not be necessary for me to 
state in detail herein thh facts involved 
in the present appeal, except in so far as 
may be necessary. 

In the action in which the said judg- 
ments were pronounced, the present ap- 
pellants sought to restrain the plaintiff 
froua selling in India a well-known brand 
of cigarettes, namely Wills Gold Flakes 
which, for many years, they alone, as 
assignees of the trade-mark and goodwill 
for India, had been importing into and 
selling in India. It appeared that the 
present plaintiff having bought as surplus 
war stock, over 21 millions of the said 
cigarettes cheaply in England from pur- 
chasers from the manufacturers (who had 
granted to the present appellants the sale 
rights for India) was able to undersell in 
India the present appellants It was 
held in that litigation that the sale by 
the present plaintiff in India of the said 
cigarettes involved no breach of contract, 
misrepresentation, or infringement of the 
rights of the present appellants, and that 
it had not been shown that the latter had 
acquired any independent reputation as 
importers of the said cigarettes. Their 
Lordships of the Judicial Committee held 
confirming the judgments delivered in 
this Court that the present appellants’ 
suit was not maintainable see Jm- 
perial Tolacco Co. v. Albert Bonnan (3). 

Op the 28th February 1922 and on the 
8th March 1922 the first lot of the plain- 
tiff’s goods arrived in Bombay and 
Calcutta respectively and he sold also cer- 
tain cases to dealers. Thereupon the present 
appellants who had, up to then, exclusive 
rights of selling the said cigarettes in 
India, applied to the Collectors of Cus- 
toms in Bombay and Calcutta for orders 
for detention of the plaintiff’s goods, on 
the ground, among others, that having 
Vegard to the trade history of the appel- 
lants’ cigarettes and the acquisition by 
th^, as purchasers of the goodwill in 


India of thp business with which the 
trade-mark “Wills’ Gold Flakes” was 
associated, the importation of the said 
cigarettes by the plaintiff (who was not 
one of the appellants’ customers) in- 
fringed their trade-mark. The plaintiff’s 
goods were accordingly detained by tlie 
Collectors of Customs in Bombay and 
Calcutta. This was done in order to 
allow the appellants an opportunity of 
having the matter adjudicated upon in 
the civil Courts. 

Thereafter, two suits, one in this Court 
and another in the Bombay High Court, 
were filed on tho 11th and 22nd days of 
May 1922 respectively. On the first 
mentioned date, application having been 
made^by the appellants an interim injunc- 
tion was issued by this Court restraining 
the plaintiff, his servants and agents, from 
disposing of certain cases of cigarettes 
then lying with the Customs authorities 
in Calcutta. The application for injunc- 
tion was disposed of by this Court in tho 
presence of both sides on the 8th June 
1922, when, it appearing that the present 
plaintiff had placed a sum in fixed de- 
posit of Es. 20,000 into the Alliance 
Bank of Simla, it was ordered that'' the 
interim injunction referred to above 
should stand dissolved. It was stated in 
the order of the 8th June that the 
present plaintiff’s claim for damages, if 
any, owing to the interim injunction 
having been granted was reserved In 
the Bombay suit the present appellants 
gave notice of motion on the 23rd May 
1922 for a similar injunction against the 
present plaintiff. The application in the 
Bombay Court was disposed of on the 19th 
June 1922 when the present plaintiff’, 
who was the defendant, having given an 
undertaking not to dispose of or in any 
way deal with the cigarettes then in 
Bombay or to arrive in Bombay, the ap- 
plication stood over by consent of parties 
till the hearing of the suit. Subse- 
quently, by an order of the 2nd August 
1922 the then defendant’s undertaking of 
the 19th June 1922 was vacated, as he 
agreed to keep an account of thesaleof 
the 'contents of the cases of cigarettes 
mentioned in the plaint in the Bombay 
suit, without prejudice to the rights of 
the defendant, if any, to claim damages 
consequential on the order of the 19th 
June 1922. 

On the 2l8t January 1925 the* plaint 
in the' present suit . ,^'as. put on the file 
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and in it the present respondent com- 
plained that certain acts which had been 
done by the present appellants were mali- 
cious and wrongful and he accordingly 
claimed damages for seven and half lacs 
of rupees The acts complained of are 
referred to in paras. 6 to 11 of the plaint, 
and they may be classified as follows.: 

(a) Wrongfully and maliciously apply- 
plying to the Collectors of Customs in 
Bombay and Calcutta and obtiining from 
them orders for detention of the plain* 
tiff’s goods. 

(b) Wrongfully and maliciously in- 
stituting and prosecuting suits against 
the plaintiff in the High Courts in 
Bombay and Calcutta. 

(c) Wrongfully and maliciously obtain- 
ing an injunction against the plaintiff 
from this Court as referred to above. 

(d) Wrongfully and maliciously giv- 
ing notice of motion for an injunction 
against the plaintiff in the Bombay High 
Court in which proceeding the plaintiff 
was made to give an undertaking on the 
19th June 1922. 

(e) Wrongfully and maliciously pub- 
lishing various statements slandering the 
plaintiffs goods. 

Mr. Justice Pearson held that, the 
conduct of the appellants in regard to the 
proceedings before the Collectors of 
Customs in Bombay and Calcutta was 
malicious and without reasonable and 
probable cause. He also held that in 
filing the two suits in Bombay and 
Calcutta and in proceeding with them as 
they did, the appellants acted malici- 
ously and without reasonable and pro- 
bale cause. He found that the appellants 
did make and circulate statements slan- 
dering the plaintiff's goods, and he finally 
came to the conclusion that the plaintiff 
had suff ered damages by reason of the 
,said acts on the part of the appellants. 
According to Mr. Justice Pearson, the 
plaintiff started off very well in Bombay 
in the matter of the sale of his cigarettes, 
but instead of finding a fair field for his 
goods, he found himself faced with obs- 
truction after obstruction, maliciously 
raised by the appellant’s courses of delay, 
disparagement of his goods, assertion of 
unfounded rights — all of which interfered 
with the plaintiff’s right to trade in his 
goods in theordinary»way. In short, Mr. 
Justice Pearson came to the conclusion 
that in this case the appellants had acted 
mala fide arid with ^ulterior motive from 


beginning to end. He therefore directed 
an enquiry for ascertainment of damages 
sustained by the plaintiff under heads 
to 5, both inclusive, in Sch. A ^ to the 
plaint on the basis of a uniform rate of 
Bs. 23-8-0 per thousand cigarettes [vide 
A. I. B. 1926 Cal. 757--Bd.] 

The appellants’ case has been elabora- 
tely argued and I 'propose to examine 
whether the plaintiff’s said claim for 
damages are sustainable in law or on 
facts. To start with it appears that in 
respect of claim (a), the orders for deten- 
tion of the plaintiff’s goods in Bombay 
and Calcutta by the Collectors of Customs 
were made under the provisions of the Sea 
Customs Act (Act 8 of 1878) under the 
usual indemnity from the appellants on 
the ground that the goods which the 
plaintiff had imported into India bore a 
counterfeit trade-mark. Whether they 
bore a counterfeit trade-mark or not, it 
is quite clear that the provisions under 
the Sea Customs Act are in some cases 
to be read with the provisions of the 
Indian Merchandise Marks Act (Act 4 ol 
1889) relating to false trade description 
and that they are intended not only for 
the protection of manufacturers* * • and 
merchants against the piracy of their 
marks, but also for the protection of the 
])ublic against the supply of goods of an 
inferior or unknown quality under cover 
of a well-known brand. As I read the 
provisions of the Sea Customs Act, as 
amended by the Merchandise Marks Act, 
it is clear that although ordinarily action 
thereunder is taken upon information re- 
ceived from the manufacturer or mer- 
chant aggrieved, there is nothing to pre- 
vent the customs otficers from acting 
upon their own initiative. The sections 
of the Sea Customs Act which were re- 
ferred to at the hearing before us are 
Ss. 18 and 19A. The appellants might 
have taken an exaggerated view of their 
rights, but it appears that the customs 
officers really proceeded in this matter to 
act in accordance with the instructions for 
the observance of customs officers appear- 
ing on p. 11 of the Merchandise Marks 
Manuil (1925) issued by the Goveifment 
of India. (The judgment then discussed 
facts and evidence and proceeded) Now the 
first question which arises for consider- 
ation is whether the present plaintiff has^ 
on the evidence before us, substantiated 
his contention that the statements n^de 
to the two Collectors of Ctistoins were tm- 
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true iu fact, that the said statements were 
made maliciously, and without reasonable 
and probable cause and that he has sutfered 
speciaMamage thereby :see the case of 
Nemi Ghand v. Wallace (25). From 
what has been stated above in my 
opinion there cannot be any doubt that 
the appellants did really believe in what 
they had stated to the customs authorities 
and that there was no misstatement of 
fact on their part. On the evidence on 
record, both oral and documentary, I am 
not prepared to say that the appellants 
had made statements to th'ft Collectors of 
Customs which were untrue in fact and 
untrue to their knowledge, or had acted 
maliciously in the proceedings before the 
said Collectors. The plaintiff has, in my 
opinion, entirely failed to bring his case 
within the rule laid down by the Court of 
appeal in the case of Nemi Chand v. 
Wallace (25). So much on the evidence; 
but the plaintiff’s claim on this head is 
bound to fail for another reason, namely, 
that it is, having regard to the dates set 
out above, barred by limitation under 
Art. 36, Sch. I, Limitation Act, as was in- 
deed l\eld by the learned Judge at the bot- 
tom of p. 52B of the paper- book, Part I. 
It was urged that Art. 49 applied to this 
part of the plaintiff’s case. In my opi- 
nion Art. 49 does not apply at all; the 
detention of the plaintiff’s goods was not 
by the appellants. 

I will now deal with claim (e), which 
is referred to in para. 11 of the plaint, 
which runs as follows: 

The defend lilt comp my through its officers? 
servants and agents throughout India rumoured 
and caused to be remoured and circulated 
(statements) to the effect that the Gold Flake 
cigarettes imported by the plaintiff were inferior 
in quality and otherwise than they were repre- 
sented to be, and that they were otherwise than 
in a sound and good and merchantable condi- 
tion and that they were inferior to those sold by 
the defendant company, th it they wore not gen- 
uine Gold Flake cigirettes and that the plaintiff 
had no right to import and sell them as such. 

The learned Judge’s finding on this 
point is summed up in the following 
words: 

Undoubtedly the company’s servants wjpre 
going round warning dealers that they would 
not be responsible for the plaintiff’s goods. 
There is no harm in that and they could pro- 
perly employ the whole of their organization in 
broadcasting it to the dealers. There seems to 
be nd doubt, however, that they went further 
^nd wrongly impressed on dealers a non-existent 
difference in the quality of the goods, and also 
made full use of the litigation in Bombay and 
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Calcutta with its attendant threat of trouble 
to others as an obstruction to the plaintiff and 
as a deterrent. That is a clear impression 
which I retain after hearing the evidence. 

The learned Judge further added, in 
dealing with the question of limitation 
raised on behalf of the defendant com- 
pany as an answer to this part of the 
plaintiff’s claims the following: 

In so far as the cause of action may bo 
slander of title or slander of goods the limita- 
tion would be either one year under Art. 25 or- 
two yoars under Art. 36." the Litter is in 'my 
opinion applicable in the circumst incos fori 
think the action would bo on the c^se. Never- . 
theless 1 think it IS a fair inference to draw 
from the evidence that the statements alleged 
and complained of continued, to the extent 
already mentioned, to be repeated within two. 
years before suit, pirticularly having regard to 
the CO n^i nuance of the previous suits which 
throughout were designed as a disparagement of 
the pl«iintil!’s goods and an obstuction to the: 
unfettered exercise of his rights, as a trader, 
of which I have no doubt the company madq 
the fullest use the whole time the litigation 
lasted and whenever occasion so required. I 
am not prepared to say that in any view of the 
matter the company is excused by the principle 
that a trader is ontitlod to protect his own pro- 
perty and his own intercuts hec.iuso I think in 
this case there was m ila fides and ulterior mo- 
tive from the beginning until the end. 

It will be seen from the above thal* the 
learned Judge laid particular stress on 
the pendency of the previous suits for 
founding his conclusion that slander of 
the plaintiff’s goods had been going on. 

Now, in an action for damages for 
slander of goods the precise words com- 
plained of must be sot out in the state- 
ment of claim: there are many autho- 
rities that it is not sufficient to allege 
that the slanderer used such and such 
words or to that effect. Has this rule been 
complied with in tlio present instance by 
the plaintiff ? In my opinion para. 11 
of the plaint offends in every way against 
this cardinal rule; and it is surprising 
that the defendant company should not 
have insisted in the Court of first instance 
on full and sufficient particulars being 
furnished to them before the pleadings 
were closed, in respect of the matters 
alleged or suggested in para. 11 of the 
plaint. However, at the hearing before 
us, learned counsel on behalf of the plain- 
tiff has furnished us with a number of 
particulars of the statements complained 
of and we have been taken through them. 
(The judgment then' discussed the evi- 
dence and proceeded.) Now, to succeed in' 
an action for slander of ^goods, the 
Blaintiff must allege and nrove fl) that 
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the statement complained of was made of 
and concerning his goods; (2) that it was 
false, (3) that it was published malici- 
ously i. e. with the intention of injuring 
him and (4) that ho has suffered special 
damage thereby. A trader is entitled to com- 
mend his own goods and state that they 
are better than the goods of another and 
if ho does so, no action will lie against 
him, whatever damage may ensue from 
such statement.: see White v.Mellin (23). 

It is otherwise where a trader does not 
limit himself to a comparison of his goods 
with those manufactured by another 
trader and a mere statement that they are 
inferior in quality to his own, but goes 
further and makes an untrue statement 
of fact about his rival’s goods, for ex- 
ample, where he states that they are 
rotten or unmerchantable. In a case 
like this, an action on the case will lie, 
provided it can be proved that such state- 
ment was published maliciously and that 
special damage has ensued: see Lyne v. 
Ntcholls (26). It is not malice if the 
object of the trader is to push his own 
business. To make the act malicious it 
must bo done with the direct object of 
injuring the other person’s business. 
Therefore, the mere fact that it would 
injure that other person’s business is 
no evidence of malice: soe Dunlop Pneu“ 
matic Tyre Co. v Matson Talbot (27). 

This being the state of the authorities, I 
have carefully scrutinized the evidence of 
Sheriar and Khodadad and of the other 
witnesses on the side of the plaintiff taken 
along with the evidence of the officers of 
the defendant company and I have come to 
the conclusion that no statements in slan- 
der of the plaintiffs goods were made by the 
officers of the defendant company which 
would give rise to a cause of action. I 
am not unmindful that it was alleged on 
the plaintiff’s side that the plaintiff’s 
goods were said to have been described by 
Mr. Selfe,. an officer of the defendant 
company, on one occasion as being 
^‘kharab” or unmerchantable; but I am 
unable to place any reliance on that piece 
of evidence. In what context w^as the 
word used, if used at all ? I have grave 
doubts if it was at all used. The learned 
Judge says that the statements alleged 
ahd complained of continued to be re- 
peated within two years before suit. 
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Where is the evidence in support of this 
statement ? It is possible and indeed 
likely that the appellant gave instriactions 
to their officers to see that their '^rights 
are protected so far as the market was 
concerned; but I do not find on the evi- 
dence that lying reports about the plain- 
tiff’s goods were made by the company's 
officers or were authorized by them-, if 
ever made or that they were repeated 
from time to time within two years be- 
fore suit. Therefore, on the facts I must 
hold that the plaintiff has failed to make 
out any case whatsoever in support of his 
claim (e), as set out in para. 11, of^-tho 
Ijlaint. His claim for damages must also 
be held to be barred under S. 24 and 
Art. 36, Limitation Act. 

I now proceed to consider the case set 
up by the plaintiff under claim (b), as set 
out above, viz. wrongfully and malici- 
ously instituting suits against the plain- 
tiff in the High Court in Bombay and 
Calcutta. On behalf of the appellant it 
has been contended before us on the 
authority of the case of the Quartz Hill 
Consolidated Gold Mining Co. v. Eyte 
(11), that no action would lie against the 
defendant company for having brought 
the suits in the Bombay High Court and 
in this Court referred to above. Brett 
M. R , in that case observed as follows: 

I entirely agree that even although oivil pro- 
ceedings are taken falsely and maliciously and 
without reasonable or probable cause, neverthe- 
less no action will lie in respect of them, unlesss 
they produce some damage of which the law 
will take notice. 

Bowen, L. J. observed as follows: 

I start with this, that at the present day the 
bringing of an action under our present rules 
of procedure, and with the consequences at- 
taching under our present law, although the 
action is brought falsely and maliciously and 
without reasonable or probable cause, and 
whatever may be the allegations contained in 
the pleadings, will not furnish a ground for a 
subsequent complaint by the person who has 
been sued, nor support an action on his part 
for maliciously bringing the first action. To 
speak broadly, and without travelling into 
every corner of the law, whenever a man com- 
plains before a Court of justice of the false and 
malicious legal proceedings of another, his 
complaint, in order to give a good and sub- 
stantial cause of action, must show that the 
false and malicious legal proceedings have been 
accompanied by damage express or implied. 
The reason why, to my mind, the bringing of an 
action under our present rules of procedure 
and under our present law, even if it is brought 
without reasonable or- probable cause and wit)^ 
malice, gives rise to no ground of complaint, 
appears to me easily to be seen upon ref<^ring 
to the doctrine l^id down by Holt, C. in 
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Savile v. Roberts (14). He there said that there 
were three sorts of damages, *any one of which 
would be sufi&cient to support an action for 
malicious prosecution, (i) The damage to a 
man’%fame, as if the matter whereof he is 
accused be scandalous. And this was the 
ground of the- case between Sir Andreto Henley 

and Dr. Burstall: Raym. 180 (2) The 

second sort of damages, which would support 
such an action, are such as are done to the 
person; as where a man is put in danger to lose 
his life, or limb, or liberty, which his been 
always allowed a good foundation of such an 

aStion (3) The third sort of damages, 

which will support such an action, is damage 
to a man’s property, as where he is forced to 
expand his money in nec|ssary charges to 
acquit himself of the crirao of which he is 
accused, which is the present charge. That a 
man in such case is put to expenses, is without 
doubt, which is an injury to his property; and 
if that injury is done to him maliciously, it is 
reasonable that he shall have an action to re- 
pair himself. 

It is clear that Holt, C. J., considered one of 
these three hoads of damages necessary to 
support an action for malicious prosecution. 
To apply this test to any action that can be 
conceived under our present mode of procedure 
and under our present law, it seems to me that 
no mere bringing of an action, although it is 
Brought maliciously and without reasonable or 
probable cause, will give rise to an action 
for malicious prosecution. In no action, at 
all events in none of the ordinary kind, not 
even in those based upon fraud where there 
are scandalous allegations in the pleadings, is 
damage to a man’s fair fame the necessary and 
natural consequence of bringing the action. 
Incidentally matters connected with the action, 
such as the publication of the proceedings in 
the action, may do a man an injury; but the 
bringing of the action is of itself no injury to 
him. When the action is tried in public, his 
fair fame will be cleared, if it deserves to be 
cleared: if the acti-on is not tried, his fair fame 
cannot be assailed in any way by the bringing 
of the action. 

To apply the second head of damage, namely, 
those injuries which are done to the person; 
the bringing of no action under our present 
law and under the ordinary rules of procedure 
will involve as a necessary and natural con- 
sequence damage to the person. The third sort 
of damage, the existence of which will support 
such an action as this, is damage to a man’s 
property. The same observation applies to this 
third head of damage. The bringing of an or- 
dinary action does not as a natural or necessary 
consequence involve any injury to a man’s pro- 
perty, for this reason, that the only costs which 
the law recognizes, and for which it will com- 
pensate him, are the costs properly incurred in 
the action itself. For those the successful de- 
fendant will have been already compensated, 
so far as the law chooses to compensate him. 
If the Judge refuses to give him costs, it is 
because he does not deserve them. If he de- 
eerves them, he will get them in the original 
action; if he does not deserve them, he ought 
not to get them in a subsequent action. There- 
in, the broad canon is true that in the present 


day, and according to our prese it law, the 
bringing of an ordimyy action, however mali- 
ciously and however great the want of 
revsonable and probable cause, will not 
support a subsequent action for malicious pro- 
secution. 

I do not say that if one travels into the past 
and looks through the oases cited to us, one 
will not find scattered observations and oven 
scattered cases which seem to show that in 
other days, under other systems of procedure 
and law, in which the consequences of actions 
were different from those of the present day, 
it was supposed that there might bo some kind 
of action which, if it were brought maliciously 
and unreasonably, might subsequently give 
rise to an action for malicious prosecution. 

It is unnecessary to say that there could not 
be an action of that kind in the past, and it is 
unnecessiry to say that there may not be such 
an action in the future, although it cannot be 
found at the present day. The counsel for the 
plaintiff company have argued this case with 
great ability; but they cannot point to a single 
instaHce since Westminister Hall began to be 
the seat of justice in which an ordinary action, 
similar to the actions of the present day, has 
been considered to justify a subsequent action 
on the ground that it w.is brought maliciously 
and without leasonablo and probable cause. And 
although every Judge of the present day will be 
swift to do justice and slow to allow himself as 
to matters of justice to be encumbered with 
either precedents or technicalities, still every 
wise Judge who sits to administer justice^must 
feel the greitest respect for the wisdom of the 
past, and the wisdom of the past presents us 
- with no decisive authority for the broad pro- 
position in its entirety which the counsel for 
the plaintiff company have put forward. 

In this case it is contended on behalf of 
the appellants that when they instituted 
the suit in this Court and in Bombay in 
1922, they had a perfectly genuine and rea- 
sonable case which they could present to 
the Courts : see in this connexion Impe^ 
rial Toha'ZGo Co. {Neiofoundland) v 
Dtiffy (19) and Dunlop Buhher Co. v. 
Booth (20); and it was never suggested at 
any time that the actions brought by the 
appellants in this Court and in the Bombay 
High Court were malicious. It is quite 
true that the actions did not succeed ; but 
it is contended that mere dismissal of a 
suit is no evidence whatsoever of there be- 
ing no reasonable and probable cause for 
the institution ‘thereof. It is further urged 
that all that the appellants did was to take 
steps for the purpose of protecting their 
trade in which they had been engaged for 
a number of years and where their cigar- 
ettes had acquired an enduring reputa- 
tion and that in circumstances lilse these 
malice will not be imputed : see Sorrell 
V. Smith (17). On behalf of the plain- 
tiff it has been argued that Uie right of a 
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defendant to institute a regular suit for 
compensation after * the termination 
of certain previous proceedings is clearly 
recognized in S. 95, sub-S. 2, Civil P. C., 
and that in India the matter is not con- 
cluded by the authority of the case, Quartz 
Hill Mining Co. v. Eyre (11). It is not 
disputed, however, that in such a suit for 
compensation one of the ingredients 
wliich the ])laintit‘f must prove is malice, 
in addition to the facts required to be 
proved by S. 95, Civil P. C , see the case, 
Nanjappa v. Uanapathi (28). In 
this case, whether the* matter is 
looked at from the point of view 
indicated in Quarts Hill Mining Co. 
Y. Eyre (il) or from that referred to in 
S. 95, Civil P C., the present iilaintiff 
must in my opinion fail on the factti. On 
the evidence on record which I have read 
and re-read, I 'can find no trace of malice 
or of want of reasonable and pfiobable 
cause on the part of the present appel- 
lants, in instituting the suits in this Court 
and in the Bombay High Couit They 
had received expert jirofessional advice 
from London that they had a fair -case 
to go to Court with, having regard to the 
auth-iiritics on the subject, and in these 
circumstances and without more it is 
difficult to see why the appellants’ suits 
in Bombay and Calcutta should have 
been described as malicious On this 
conclusion it is not necessary for mo to 
refer to the question of limitation ; but 
if I had to pronounce an opinion on the 
question of limitation, I should bo pre- 
pared to hold that the plaintiff’s claim for 
damages under this head is barred by 
Art. t6, Limitation Act. 

I next come to the question whether 
the plaintiff has made out his case under 
claim (d). The facts in connexion with 
this branch of the case have already been 
sot out by me in an earlier portion of 
this judgment and I need not, therefore, 
refer to the same here. It appears to 
me that having regard to the consent 
order of the 19th Juno 1922 in the Bom- 
bay suit, and having regard to the 
undertaking in the Bombay suit, the 
plaintiff cannot seek any relief in this 
Court in respect of any claim he may 
have for damages. Further, if he had 
any case under this head, it is barred by 
limitation. 
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There now remains for me to consider 
the question whether the plaintiff is en- 
titled to any relief under claim (c). The 
plaintiff relies upon the case oi ^Bhut 
Nath V. Chandra (4). In my opinion that 
case lays down the proposition that an 
injunction is in the nature of trespass 
to property in terms far too broad and 
I am unable to agree with it. Now 
the plaintiff is seeking to recover damages 
that had accrued to him by reason «of 
the temporary injunction granted at the 
instance of the appellants in the suit in 
this Court. In<^the proceedings in which 
the temporary injunction was issued, an 
undertaking was taken from the appel- 
lants to compensate the plaintiff for any 
loss that might arise by reason of the 
injunction Such an undertaking is on 
the authorities to be enforced by an ap- 
plication to the Court which granted the 
injunction : see Smith v Day (6). In 
that case Jessel, M. E observed as fol- 
lows : 

But the Court has a discretion, and before it 
will grant damages it must be satisfied that the 
injunction w IS improperly obtained, and that 
tho defendant reasonably abstained from going 
on with his building, and that under all the 
circumst inccs danriges ought . to be given. It 

may happen th.it an interlocujory injunction 
is dissolved for delay or some cause which dis- 
entitles the plaintiff to an interlocutory injunc- 
tion. though not to relief at the trial, and then 
at the trial a perpetuil 'injunction is granted^ 
The Court in such a case has a discretion 
whether, 'under all the circumstances, the 
defendant ought to have d images m respect of 
tho interlocutory injunction having been im- 
properly granted, tliough a paipetual injunc- 
tion IS granted at the trial. Then, again, tho 
Court must have regard to the amount of 
damages ; if it be trifling or remote the Court 
would not be justified in directing an enquiry 
as to damiges, though the injury might not be 
so remote that an action would not he. Then 
again the time at which tho application is 
made is material. Having rejard to the deci- 
sions, W8 are not entitbd to " say that the ap- 
plication for an inquiry must be made either 
when the injunction is dissolved or at the 
trial. One of these must be the most proper 
time. The application may be made when the 
injunction is dissolved, but if made then it 
probably will be ordered to stand over till the 
trial. If made by motion subsequent to the 
trml, the party moving is subject to some dis- 
advantage, for the application is one which 
should be made speedily and not after the 
Court has forgotten the circumstances ; see also 
Ori/it V. Blake {S). 

It would, therefore, appear that the 
enquiry into damages can be and is ordin- 
arily had by means of an application to 
the Court which originally granted 
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temporary injuncfeion. In this case, 
the proceedings, as will be seen from 
what Jias been stated above, did not 
finally terminate until the ISth May 
1924. The present plaint was filed on 
'21st January 1925. It is contended, 
however, on behalf of the plaintiff that 
he is not limited to making an applica- 
tion in the suit in which the temporary 
iniunction was granted for enquiry into 
damages ; but that he has an indepen- 
dent right to bring a suit for compensa- 
tion and that such right exists is clearly 
recognized by the terms of Art 42, 
Limitation Act. The procedure on the 
original side of this Court, being what 
it is, I think the proper course for the 
plaintiff should have been to make an 
application to the Court which granted 
the temporary injunction and ask for an 
■enquiry into damages. The plaintiff, 
however, has not been guilty of unreason- 
able delay in co'ming to this Court with 
his present plaint and I think, in the 
circumstances of this case and for the 
reasons given by the learned Chief Jus- 
tice, the plaint in this suit may be 
treated as an application for an enquiry 
into damages that might have been 
sustained by the defendant by reason of 
the temporary injunction issuing from 
this Court The result, therefore, is 
that in my judgment on all the claims 
ceexpt claim (c) the plaintiff must fail 
and that as regards claim (c) there should 
be an enquiry into damages as indicated 
above What the nature of those 
damages should be has been indicated by 
the learned Chief Justice and it is not 
necessary, therefore, for me to refer to it. 

I, therefore, agree with the learned 
Chief Justice as regards the order which 
he proposes to make. 

D.D Appeal allowed. 
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Page, J. 

Krishna Kishore Adhicary and another 
In re. 

Insolvency Jurisdiction, pecided on 
16th March 1927. 

(а) Ptesidcncy Towns Insolvency Act { 3 of 
luuy ), S. HI — lie- adjudication ^s not indepen- 
dent of original insolvency, but revival oj the 
latter. 

When a debtor is “ adjudicated ” or “ re-ad- 
judicated ” or “ freshly adjudicated ” Under 
S. 3i, such adjudication i& not independent of 
the original insolvency. [P 22 C 2] 

(б) P^esidcjicy Towns Insolvency Act ( 3 of 
190y), S. 98 — Composition scheme approved by 
Court — Debtor dying befoie its annulment — 
— Any person interested in the scheme may con- 
tinue proceedings. 

After the acceptance and approval of the 
scheme the jurisdiction of the Court continues, 
and the scheme when accepted and approved 
operdtos only as a conditional discharge, and 
subject to S. 31 (.i) upon annulment and re-ad> 
judication the status quo ante is restored : Tlx- 
jrarte Bacon {188IJ 17 Ch. D, 447ltnd lie Hardy 
(1890), 1 Ch, 904 Pel, on, [P 22 C 2J 

When a scheme has been approved and subse- 
quently annulled, and the dol)tor dies after 
the scheme has been approved and befoie it is 
annulled, S. 93, Insolvency Act, applies; 
and, notwithstanding the death of the debtor, 
any person interested has a locus standi to ap- 
ply that the debtor be re-adjudged an insolvent. 

[P 22 C 2] 

(c) Presidency Toivns Insolvency Act ( S of 
1909), S. 31 — He-adjudication order may be 
made if it as to creditors' bene fit. 

In considering whether it ought to re-adjudge- 
the debtoi ( under S. 31 the Court in the 
first instance should have regard to the posi- 
tion of the creditors, and if the Court is of op- 
inion that the creditors will not be benefited by 
an order annulling the scheme and re-adjudicat- 
ing the debtor, in ordinary circumstances the 
Court will not make an order of re-adjudication 
under S. 31. IP 22 C 2] 

H. D. Bose and F. S. B. Surita—iov 
Benares Bank. 

<S. N. Banerjea and S. C. Mifter — for 
Official Assignee. 

N. N. Sircar, S. C. Bose and B. C, 
Ghose — for Insolvents. 

Langford James, B. K. Ghosh, B. G- 
Mukherjee and S. M. Bose — for Laik 
Guarantors. 

Judgment. — This is an appMcation by 
the Benares Bank, a secured creditor, 


Krishna Kishore Adhicary, In be 
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and, as I understand, the only creditor of 
the estate remaining unpaid. The ap- 
plicant asks that .the provisions of the 
scheme may be enforced and sets out in 
prayer B particulars of the relief that it 
seeks. There is another application by 
the representative of Kalidas Laik for an 
order annulling the scheme, upon the 
ground that the administration of the 
scheme has been carried on'with negli- 
gence and irregularity, and without regard 
to the terms of the scheme, and, therefore, 
that the Court ought to hold that tlTe 
scheme 

cinnot proceed without injustice or undue 
delay, 

and tlie scheme ought to be annulled and 
the debtor adjudicated insolvent under S. 
31 (1), Presidency Towns Insolvency Act 
(3 of 1909). The Bank and the widow 
of Mukundalal Laik, one of the debtors, 
oppose the application for annulment of 
the scheme upon the following grounds : 

(l) that the applicants have no locus 
standi to present the application ; and (2) 
assujjping th^ft they are persons entitled to 
ask the Court to re-adjudge the debtors in- 
sohent and annul the scheme, that in the 
exercise of the discretion with which it 
is invested the Court in the circumstances 
ought to dismiss the application. 

As regards the first ground of objection 
to the annulment of the scheme and the 
re-adjudication of the insolvent, in my 
opinion, there is no legal basis upon 
which the contention of the objectors can 
he sustained. The objectors urge that 
che effect of an order passed by the Court 
under S. 31 (1), Presidency Towns Insol- 
vency Act, would be to adjudicate the 
debtors insolvents fora second time, the 
later adjudication being wholly indepen- 
dent of the original insolvency. Since 
the scheme was approved by the Court 
Mukundalal Laik has died, and the ob- 
jectors, therefore, contend that in these 
circumstances the only person who is 
entitled to apply for the administration 
of the deceased debtor’s estate is a credit- 
or under S. 108, Insolvency Act. That 
that is not so in my opinion is clear from 
the wording of S. 31, which provides 
that the applioatiop may be made “ by 
any person interested and it is not dis- 
puted that the Laiks are such persons, 
lam of opinion that when a debtor is 
I * adjudicated ” or ** re-adjudicated 


such adjudication is not independent! 
of'the original insolvency, although, no 
doubt, between the date whe\^ the 
scheme was approved and the date when 
the debtor is re-adjudged an insol- 
vent under S, 31 in respect of the 
law relating to insolvency he is a free 
man. In my opinion his legal position is 
analogous to that of an insolvent who 
has obtained his discharge but whose dis- 
charge ultimately is cancelled, during the 
period between the date when he obtained 
his discharge arfd the date when the dis- 
charge is cancelled. In either case, dur- 
ing that period the debtor is a person sui 
juris ; but, in my opinion, after the ac- 


ceptance and approval of the scheme the 
jurisdiction of the Court continues, and 
the scheme, when accepted and approved, 
operates only as a conditional discharge, 
and subject to S. 31 (2) upon annulment 
and re-adjudication the status quo ante is 
restored : Ex‘ parte Bacon {l)\ Be Hardy 
(2). Williams on Bankruptcy (l34h edn ) 
at p. 99. It follows, therefore, where a 
scheme has been approved and is subse- 
quently annulled, and the debtor dies 
after the scheme has been approved and 
before it is annulled, that S. 93, In- 
solvency Act, applies ; and, notwithstand- 
ing the death of the debtor, any person 
interested has a locus standi to apply 
that the debtor be re-adjudged an insol- 
vent for the purpose of the further ad-j 
ministration in insolvency of the deceased! 
debtor’s estate. 


In my opinion, the second ground of 
objection also ought not to prevail. In 
considering whether it ought to re-adjudge 
the debtor under S. 31, the Court in the 
first instance should have regard to the 
position of the creditors, and if the Court 
is of opinion that the creditors will not 
be benefited by an order annulling the 
scheme and re-adjudicating the debtor, in 
ordinary circumstances the Court will' 
not make an order of re-adjudication under 
S. 31. 


Now, the only creditor who remains 
unpaid is the Benares Bank, and the 
bank strenuously urges that it would be 
against the interest of the bank that the 
scheme should be annulled and the debt- 
ors re-adjudicated. On the other haad> 
the Court must have regard to all thp 

(1) [1881] 17 Ch. D. 447=29 W. R. 674=44 

L. T. 8H. Jh 

(2) [1896] 1 Ch. 904=65 L. J. Ch. 461= it W* 
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cxroumstarices in considering whdtTier an 
order ought to be made under S. 31, and 
Mr. B. K. Ghose, on behalf of the Liiks 
conterfiJed that so much delay and irregu- 
larity has taken place during the sixteen 
years in which this estate has been in the 
hands of the official assignee that it would 
work injustice to all the parties concerned 
if the scheme were allowed to proceed. I 
have considered the matter, and, in my 
opfnion, the Court ought not to allow the 
scheme to be annulled in the present 
case. (The rest of the judgment is not 
material for this report.) 

J.V. Application dismissed. 
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SUHRAWARDY AND MaLLIK, JJ. 

Sabirer Ma and ^others — Plaintiffs — 
Appellants. 

V. 

Behari Mohan Pal and others — Defend- 
ants — Respondents. 

Appeal ‘No. 2281 of 1924. Decided on 
2l8t June 1927, from'the appellate decree 
of the 1st Sub-Judge, Sylhet, D/- 28th 
July 1924. 

Civil P. C.,0. 1, R. 9 — Suit for declaration 
of right of pasturage — Caiise of action arises 
only against persons oh'^tructing the right — 
Ultimate owners of the land are not necessary 
parties. 

The cause of action for a suit arises only 
against the persons who are responsible for the 
infringement of the right. 

Plaintiffs sued for a declaration of their right 
of pasturage over the suit land under an im- 
plied grant from the Mirasidars on the ground 
that the defendants had (ib8tru:t3d them In the 
enjoyment of this right. Dolendants alleged 
that the land in suit appertained to their taluk 
and they were in possession of it and pleaded 
that the suit was bad for non-joinder of the 
Mirasidars. 

Held', there was no cause of action against 
the Mirasidars and therefore they were not ne- 
cessary parties: A. I. H. 19‘21 Cal. 622 and A. I. 
R. 1924 Cal. 1050, Dist. [P 24 C 1, 2] 

Sarat Chandra Basah, Badhika Ban- 
fan Ouha and Nikunja Behary Boy — 
for Appellants. 

Braja Lai Ghakravarti s^nd.Paresh Lai 
Shome — for Respondents. 

Jcjdgment. — The plaintiffs appeal 
agafinst the decree of the lower appellate 


Court dismissing their suit on the ground 
of non-joinder. In the suit the plaintiffs 
claimed the right of pasturage on their 
own behalf as well as on behalf of the 
residents of the village of South Enatha- 
bad against the defendants on the ground 
that the defendants had wrongfully ob- 
structed the right which they were in the 
enjoyment of, with the permission of and 
amounting to an implied grant by the 
rnirasdar for over 100 years. Defen- 
dants 1, 2 and 3, who are now the res- 
pondents before us, contended that the 
portion of the land in suit with which 
we are now concerned appertained to 
their taluk and that they were in pos- 
session of it. They further denied the 
plaintiffs’ right of pasturage over this 
land. As regards the objection on the 
ground of non-joinder of parties the writ- 
ten statement filed on behalf of these de- 
fendants refers to the objection in two 
paragraphs. In para. 3 the objection is 
taken that the suit is bad for non-joinder 
and mis-joinder of parties, no details, 
being given; and it is one of tbo 
typical objections that are taken almost in 
every statement filed in the mofussil ajong 
with the objection of limitation, want of 
cause of action, and the frame of the suit, 
which objections also have ,beon taken in 
the present case. In para 14 of the writ- 
ten statement these defendants allege that 
they have no concern with the land 
from which the plaintiffs are said to have 
been dispossessed by defendant 5 and, 
therefore, there has been mis-joinder of 
parties. The Court of first instance gave a 
decree to the plaintiffs. The defendants 
appealed and the Subordinate Judge, with- 
out going into the case held, on a preli- 
minary objection, that the suit was bad 
for non-joinder of parties, and dismissed 
it. Against that decree the plaintiffs 
have appealed before us and it is conten- 
ded on their behalf that the view taken 
by the lower appellate Court in the cir- 
cumstances of the case is erroneous. 

The plaintiffs’ case is that they are in 
the enjoyment of this right of pasturage 
over the land in suit under the implied 
grant of the mirasdxrs for over 100 
years. They further allege that in such 
exercise of their right they were obstruc- 
ted by the defendants in the suit. Ifc 
appears that, in order to meet the objec- 
tion upon this ground, the plaintiffs did 
make some of the landlords parties to the 
suit; but they did not appear or resist 
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the plaintiffs’ claim. The defendants’ case 
is that the lands execlusively belong to 
them. In such a state of the pleadings 
the Munsif, in onr opinion, was right 
i-n holding that the question of mis- 
joinder or non-joinder of ^parties did not 
arise. The Subordinate Judge, on the 
other hand, thinks that a suit of the 
present nature, namely, a suit for declara- 
tion of the right of pasturage over 
another’s land, cannot be maintained in 
the. absence of the owners of the land. 
We are unable to assent to such a broad 
proposition. On the plaintiffs’ case the 
owners are unnecessiry parties. The 
cause of action for a suit arises only 
against the persons who are responsible 
tor tho infringement of the right. Jt ap- 
pears that in tho deposition of one of the 
plaintiffs in a criminal cise he mentioned 
three persons as the maliks of tho lands 
in dispute. We do not know what lands 
the criminal cise referred to. Nor do 
we think that the fact fjiat they hold un- 
der tho mahks the land in suit makes it 
incumbent upon tho plaintiffs to make 
them parties inasmuch as the 'plaintiffs 
hav^ come to Court on tho allegation that 
they liave been in the enjoyment of the 
riglit claimed with the consent of the 
maliks. Moreover, it does not lie in the 
mouth of the defendants to take this ob- 
jection as, according to their case witli 
which they have come to Court the lands 
in suit do not belong to any one except 
themselves The lonmed Subordinate 
Judge seems to think that the right of 
pagtura ge is an encroachment upon the 
I'ight of ownership of the land, that in 
such suits ’the landlords must be made 
parties and that the absence of the land- 
lords is fatal to the suits. This, in our 
opinion, is not the correct view. In the 
special circu mstances of the case this 
q;tiestion hardly arises. Tlie parties 
joined issues on the existence of the right 
of pasturage and the plaintiffs said that the 
property appertained to a certain taluk. 
But for their purpose it did not matter to 
which taluk it did appertain so long as 
the right of pasturage was declared. The 
defendxnts, on the other hand, claimed 
the land in dispute as appertaining to 
their homestead and not to the taluk over 
which the plaintiffs claim the right of 
pasturage. Now, if effect is given to the 
view taken by the lower appellate Court 
and ther mt^liks are brought on the record 
as defendants, and if the maliks come and 


say that they have no objection or that 
they never objected to the plaintiffs exer- 
cising or enjoying the right of pasturage 
over the land they must be relieved from 
the suit: and we do not know who would 
be responsible for their costs. A suit must 
be determined under O. 1, B. 9, Civil P 
C , according to the relief claimed as bet’ 
w^een the parties to the suit. To suppose 
that the execution of the decree against 
any party to the suit may be obstructed 
by certain persons interested in the pro- 
perty is to indulge in speculations. II 
the plaintiffs get a decree against the con- 
testing defendant in this suit and if at 
the time of enforccDicnt of the decree 
they are obstructed by the maliks or any- 
body else, then there would be a fresh 
cause of action against such persons But 
tho suit, as at present constituted, does 
not disclose any cause of action against 
the owners or against any person inte- 
rested in the land in suit. In this view 
the question for decision in the case of 
IJaran Sheikh v Uamesh Chandra Bhat‘ 
tacharjee (1), or in the case of Surja 
Narain Bera v Chandra Bora (2), upon 
which the lower appellate Court relied 
(Joes not arise. If it was necessary to 
consider those decisions we would not be 
inclined to hold that in the present suit 
any person other than those who objected 
to the plaintiffs’ riglit of enjoyment was 
a necessary party. 

As the result of the above considera- 
tions this appeal must succeed Tho de- 
cree of the lower appellate Court is set 
aside and tho case sent back to that 
Court for trial on the other issues. The 
appellants are entitled to their costs in 
this appeal. The costs of the lower 
Courts will abide the result. 

N.D. Case sent back. 

fl)’ A. L R. lUSCCal. 6‘i2. 

(2) A. I. R. 1924 Cal. 1050. 
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Chotzner a^^d Duval, JJ. 

Isaf Nasya and others — Accused — 
Petitioners. 

V 

Emperoi — Opposite Party. 

Cri. Revn. No. 860 of 1926, .Decided op 
8th September 1926, from the order of the 
Sessions. Judge, Rungpore, D/- 9th Ajjbgust 
1926. 
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Criminal P, C,, Ss. £00 and £02 — It is neces- 
sary for the Magistrate to pass order on the 
police report under S, 203 or S. 204 when he 
lakes conigzance of a complaint and examines 
the confplainant and orders a police enquiry 
■under S. 202 

‘ When a Magistrate takes cognizance of a com* 
t>laint under S. 190 (l) (a) and examines the 
-pomplainant under S. 200, and orders a police 
inquiry under S. 202, it is for him to pass the 
necessary order on the police report either 
tinder S. 203 or S. 204. His order directing the 
police to submit charge-sheet to some other 
Magistrate is without jurisdiction. [P 25 C 2] 

H. C. Guha, A. K Fazlul Huq and 
Jnan Chandar Eoy — ior Petitioners. 

Khundkar — for the Crown. 

Duval, J . — In this matter a com” 
plaint was lodged before the District 
Magistrate of Hungpore on the 16th Feb- 
ruary 1926, against certain people of 
charges under S 366, I. P. C , and other 
sections The complainant was examined 
on oath, as provided for in B 200, Crimi- 
nal P. C,, and the Magistrate then passed 
an order sending the case to the police 
for^ inquiry, but adding: 

The police will see if there is any evidence for 
the hubraission of a charge-sheet, and after thit 
they will seritl it to the Magistrate concerned. 

As a matter of fact it appears tliat the 
alleged place of occurrence was \vithin 
Nilphamari, a sub-division of the Rung- 
pore District An inquiry was made by 
the police, and. on the i rd May, a charge- 
sheet was submitted to the Sub-divisional 
Olllcer of Nilphamari, who thereupon 
issued a warrant for the arrest of certain 
accused persons Certain of the accused 
subsequently surrendered, and then an 
application was made to tlio Sessions 
Judge to refer the matter to this Court 
for quashing of the whole proceedings. 
The Sessions Judge, however, refused to 
refer the matter to this Court, and this 
rule was then obtained from this Court 
why the proceedings should not he quashed 
on the grounds (l) that the procedure 
adopted by the District Magistrate is 
wrong, inasmuch as he acted under 
Chap. 16, Criminal P. C., and then pro- 
ceeded under Chap. 14, Criminal P. C., 

(2) that, after having taken cognizance of 
the case under S. 190, Cl. (a), and pro- 
ceeded under S. 200, the learned Magis- 
trate had no power to act under S. 156 

(3) ; (3) that his action in directing the 
police to submit a charge-sheet is illegal 
and without lurisdiction; (4) that the 
SuHdivisional Magistrate of Nilphamari 
has no jurisdiction, unless the case is 


transferred to him , 3 .ccording to the provi- 
sions of law. 

Now the' facts seem to be clear; the 
Magistrate took cognizgince of a complaint 
under S. 200, Criminal P. C , and it 
would appear that he referred the case to 
the police for inquiry under his power to 
to so under S. 202, Criminal P C., but 
in giving that order he did not observe 
that it was for him to pass the necessary 
order on the police report either under 
S 203 or S, 204. His order, therefore, 
directing the police, if they found the 
case to be established, to submit charge- 
sheet to the Magistrate concerned (in this 
case the Sub-divisional Ofllcer of Nilpha- 
mari) appears to us to have been without 
jurisdiction. Wo do not think that 
S 156 (8) can have any application to the 
case before us The Magistrate had cer- 
tainly taken cognizance of the case under 
S. 200, and it appears to us that this 
section only empowers the Magistrate to 
order a police inquiry in a case when the 
Magistrate does not himself issue process 
at once It seems, therefore, that the 
wdiole of the proceedings of the Sub-divi- 
sional Oilicer, Nilphamari, accepting the 
charge-sheet and proceeding with the 
case, without any order by the District 
Magistrate under S. 204, Criminal P. C., 
or any order of transfer of the case to him 
under S 192 are without jurisdiction and 
must be set aside We, accordingly, set 
these orders aside, and send the proceed- 
ing back to the District Magistrate of 
Rangiiore who will now under S. 203 or 
S. 204 pass the necessary orders on the po- 
lice inquiry which has taken place; and if 
he so thinks he may issue processes and 
transfer .the case to the Suh-divisional 
Officer for trial or inquiry. 

The rule is made absolute to the ex- 
tent only that the later orders are set 
aside. The order of the District Magis- 
trate taking cognizance will remain, and 
he will now pass orders in the manner 
directed above. 

Chotzner, J. — I agree. 

N.D. Buie partly made absolute. 
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Page and Graham, JJ. 

Basanta Kumar Appellant. 

V. 

Khirode Chandra Ghose — Respondent. 

Appeal No. 162 of 1927, Decided pn 
19th July 1927. 
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Clv%l P, C.,0. 43, B,}— Order dismissing 
application to set aside sale merely for non- 
appearance of the applicant is appealable 
—Civil P C , 0, 21, R, 90. 

Where a person applies under 0. 21, R 90 
but the applioaiion is dismissed for his non- 
appearance, and the opposite party is present 
and ready to contest, the order dismissing the 
application is an order under 0. 43, R 1 (j) and 
is, therefore, appe liable: A, I. Ji. 1926 Cal 773, 
Discussed, [P 26 C 2] 

Nasim Ali — for Appellant, 

Santosh Kumar Pal and Sukumar 
Hazra — for Eespondent. 

Page, J — This is an appeal against 
two orders passed by the learned Sub- 
ordinate Judge of Howrah on the 18th 
December 1926, by one of which the 
learned Judge dismissed the judgment- 
debtor's application for an order setting 
aside an execution sale under 0. 21, E. 
90, and by the other he confirmed the 
sale. Now, the order dismissing the 
judgment-debtor’s application to set aside 
the sale was passed upon the application 
of the opposite pai’ty who was present, 
and urged that the application should be 
dismissed because neither the applicant 
nor any pleader on his behalf was pres- 
ent ko support it when called for hear- 
ing. 

A preliminary objection was taken to 
the competency of this appeal upon the 
ground that the order dismissing the 
judgment-debtor’s application to set aside 
a sale under O. 21, E. 90 was not an 
order under O 21, E. 92, “ refusing to 
set aside a sale,” and, therefore, was not 
within 0. 43, E. 1 (j). In my opinion, 
the preliminary objection fails. In Basa- 
ratullah Mean v Beazuddin Mean (l). 
I ventured to observe that : 

I am disposed to think that"an order-dismiss" 
ing an application to set aside a sale merely 
on default of appearance of the parties cannot 
be regarded as in any way confirming the sale. 
No doubt, if the Court not only dismisses the 
application but orders that the sale be con- 
firmed, such an order is within R 92, and is 
appealable under 0. 43, R (1) (j). On the other 
hand, in dismissing the application for default, 
when neither party appears on the case being 
called for hearing, thn Court does not refuse 
to set aside the sale, but in the absence of the 
parties refuses to consider whether the sale 
should be set aside or not. Such an order, in 
my opinion, is not appealable under 0. 48, 
R. (1) (j). Whether an appeal lies from an 
order or not in each case must depend upon 
the construction of the order. In my opinion, 
where an order is passed dismissing an appli- 
cation to set aside a sale merely on default of 
appearance by the parties and not on the merits 
derorre d f ro m mak ing a 

(1) A, I. R. 1926 Cai7Y73==6 Cal.'679. 


fresh application for the same purpose, if he 
prefers the application within the time allowed 
by the statute of limitation, and the application 
otherwise is duly made according to the require- 
ments of the law. ^ 

The position is entirely different where 
the application under 0. 21, E. 90, i» 
dismissed either on the merits, or w'hen 
the applicant does not appear but the 
opposite party appears and is ready to 
contest the application. In either, of 
those ekcumstances in my opinion, the 
order dismissing the application to set 
aside a sale is rm order refusing to set 
aside a sale within 0. 43, E. 1 (j) and in 
either case the order confirming the sale 
under 0. 21, E. 92 is ancillary to and 
follows as of course from the order dis- 
missing .the application to set the sale 
aside. In my opinion, the orders of the 
18th December 1926, by which the appli- 
cation to set aside the sale was dis- 
missed and the sale was confirmed were 
subject to appeal. Upon the merits, in 
our opinion, the appeal must succeed. 
It appears that the applicant was desirous 
of summoning four witnesses in sup- 
port of his application under 0. 21, E. 90, 
and deposited diet money sufficient for 
the purpose. One of the witnesses wa& 
duly summoned and accepted the diet- 
money ; another refused to accept the 
diet money, and the remaining two were 
not served. Subsequently, on the 13th 
November an order was passed that fresh 
summons should be issued to the wit- 
nesses for the applicant and the hearing 
of the execution case was adjourned till 
the 4th December. On the 4th Decem- 
ber the applicant presented a peiition 
praying that fresh summonses should be 
issued to the two witnesses whom hith- 
erto he had been unable to serve, but the 
Court rejected his petition upon the 
ground that 

no requisites had been filed and the parties 
were directed to be ready for the hearing on 
the 18th December. 

On that day a petition was presented 
by a pleader on behalf of the applicant 
praying that the fresh summonses should 
be issued upon the two witnesses whose 
names were mentioned in the petition 
and that there should be an adjournment 
of the hearing. In his petition the appli- 
cant stated that the diet money for these 
witnesses was on deposit in this^ CourU 
That was the fact. Nevertheless, the 
learned Subordinate Judge nassediivthe 
following order : 
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1 do not find any sufficient reason to issue 
summons upon the applicant’s witnesses at this 
late stage, particularly when diet money for 
the witr^sses is n'ot filed and the opposite party 
is ready with his many witnesses. The petition 
appears to be frivolous and no pleader appears 
to support it. Petition is rejected. 

Now, it appears that on that morning, 
after the pleader had lodged his petition 
during the first hour of the sitting of the 
Court, he left the Court as the petition 
could not be heard forthwith, and did not 
return to the Court until after the mid* 
day adjournment, when it was discovered 
that one of the orders under appeal had 
been passed in the following terras : 

The applicant does not appear though re- 
peatedly called His pleader is also absent. 
Case be dismissed with costs. Pleader’s fees 
Rs. 4. 

And this order was followed by the 
other order under review ; 

Thirty days having expired from the date of 
sale and the objection having been disallowed, 
ordered that the sale be confirmed and the ex- 
ecution case be dismissed on part satisfaction. 

There can be no doubt,' having regard 
to the course of the proceedings, that the 
learned Judge refused the petition for an 
adjournment and fresh service because he 
came to the conclusion that as no diet 
money had been duly deposited the appli- 
cant was not bona fide prosecuting appli- 
cation. But it now transpires that the 
diet money had all along been on deposit 
in Court, and in the circumstances ob- 
taining in this case I do not think that 
the application ought to have been 
rejected. At the same time if the appli- 
cant or his pleader had remained in 
Court on the 18th December, and had 
explained what the real position was, in 
all probability these proceedings would 
not have been necessary. 

The order of the Court is that the 
appellant must deposit in the executing 
Court the respondent's costs incidental to 
both this appeal and the Miscellaneous 
Case No. 45 of 1926 within one week 
from the date of the order assessing the 
costs in the lower Court. The costs in 
the lower Court are to be assessed within 
one week after the arrival of the records 
ani this order in the lower Court. We 
assess the hearing-fee in this Court at 
two gold^mohurs. 

If the costs as aforesaid are deposited 
in the Court below as directed above the 
appeal will be allowed and the orders 
under appeal set aside, the applica- 
tioVof the appellant under O. 21, E. 90 
heard a^jcording to law. If the said costs 


are not deposited as^aforesaid the appeal 
will stand dismissed with costs, the 
hearing-fee being assessed at two gold 
mohurs. 

Graham, J. — I agree. 

N.D. Order aocordingly. 
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Buckland, Suhrawardy and 
Cammiade, JJ. 

Hari Harayan Chandra and others — 
Accused — Appellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 89 to 91 and 99 
of 1926, Decided on 18th January 1927,. 
from the decision of the Commissioners,. 
D/- 9th January 1926. 

❖ (rt) Criimnal P. C., S. 360 (8) — 
deposing in vernacular— Deposition recorded 
in English — It need not be icad over to hint in 
English before inlerpreting in vernacular, 

Sub-Section 360 does not require that the 
deposition recorded in English should be t Mins- 
lated into the vernacular to a witness who has 
deposed in the vernacular, after having first 
been read over to him in hlnglish If such had 
been the intention of the one 

would have expected the word ‘ also” to stand 
between the words “shall” and “bo interpreted” 
in sub-S. (3). [1' ‘i] 

(6) Criminal P. C., S, 3G0 — Pleader engaged 
— Deposition may be read in pleader's presence 
When accused is absent, the readidg over of 
a deposition in the presence of a pleader during, 
the temporary absence of the prisoner repre- 
sented by such pleader, is a sufficient compli- 
ance with the provisions of S. 3l0 : A. I li- 
1926 Cal, 628, Ea:pl, [P 32 G 1] 

(c) Criminal P, C., S. 205 — Pleader is to be 
engaged to sajeguard interests of accused. 

All that S. 205 provides is that, when the 
Magistrate sees fit, a per.son against whom a 
summons has issued may be exempted from 
personal appearance, provided he engages a 
pleader to attend and see that the proceedings 
are properly and legally conducted. [P 32 C 1] 
^ {d) Criminal P. C., S. 103 (3) — Absence of 
accused is not material. 

It is not neoe.ssary that the person whose 
premises are searched must be present at the 
search : View of Beachcreft, J., in 41 ( a/ 3tO* 
Di^s, fiom, [P 36 C 2} 

5{c (e) Criminal P. C,, S, 103 (2) — All search 
witnesses need not he called. 

It is not the duty of tlie prosecution to put 
every search witness into the witne.ss-box The 
discretion is left to the Court to require or not^ 
the attendance of such witnesses : 9 C, W, A'. 
438, Dias from, [P 85 C 21 
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(/) Penal Code, S. 120' IS — l 7 icriminating (qy them has moved US to exercise the 


arHcles found in a ho'dse — Other facts also 
mggestmg iniphcation of all inmates in con' 
spiracy— Innocence of person present there 
must be proved. 

Where there are no means of discriminating 
between the cases of the various persons found 
in a house where incrimiinting articles are 
discovered and the circumstances point to the 
conclusion that every person found in the house 
was a rn(jmi)or of the conspiracy, absence of 
proof that a particular person was there inno- 
cently leids to the conclusion that no one’s 
presence was innocent. [P 3J C 1] 

(g) ('riminal Trial — Prosecution proving 
pi ima facie case — Accused should not merely 
criticize but should adduce evidence in lebuttal 
{Suhrawardy, J.) 

When appearances are against the accused in 
•a case, and the prosecution has established 
prima facie the existence of incriminating cir- 
cunist.inces, it is the duty of the* de%*ence to 
rebut the presumption arising from them by 
Home tangible evidence other than by mere 
critioi/an and suggestions or untested and 
uncorioborated statements from the dock. 

LP 10 C 2] 

(h) Explosive Hubstances Act (1908), S 5 — 
House containing explosives — Tempoiarihj 
residing in the house IS no offence under S. h 
(Suhraivardy, J.) 

I’emporary residence in a house containing 
explosive ariicJes, even with the knowledge of 
their existence there, is not possession within 
the ifteaiiiiig of S. 5, Kxplosnes Act Conspiracy 
to possess connotes some act of possession or 
attempted jiossGssion. [P 41 C 2] 

Mrityunjoy Chattopadhijaya—iov Ap- 
pellants 

B. L. Mitte ? — for the Crown 

Cammiade, J. --These four appeals 
are against a judgment of commissioners 
iippointed* under sub- 8s (i) and (2) 
S. 4, Bengal Criminal Law Amendment 
Act, 1925 Nine persons were convicted 
by this judgment ; and out of these one 
has undergone sentence of death passed' 
on him in connexion with the Alipore 
Jail murder. There’ remain eight persons. 
Five of .them, namely Hari Narayan 
•Chandra, Rajendra Lai Lahiri, Birendra 
Kumar Banorjee, Dhrubesh Chandra 
Chatterjee and Rakhal Chandra De are 
the appellants in appeal No 89 ; Nikhil 
Bandhu Banerjee is the appellant in ap- 
peal No. 90 ; Dehi Prasad Chatterjee 
is the appellant in appeal No. 91 ; 
And Shibaram Chatterjee is the ap- 
pellant in appeal No. 99. Two of 
the appellants in the first of these ap- 
peals, namely Dhrubesh Chandra 
-Chatterjee and Rakhal Chandra De, have 
been sentenced to transportation for life 
in connexiop with the Alipore Jail mur- 
der ; and the learned vakil who appears 


powers vested in us by S. 397, Criminal 
P. C., and make the sentence passed in 
the case before us run concurrentlV with 
the other sentence, in the event of our 
finding these appellants guilty in the 
present case also. The learned Advocate- 
General has supported this request. This 
appeal in other respects, as far as these 
appellants are concerned, may be treaj;ed 
as sentimental. 

All the appellants have been found 
guilty of the J’ollowing olTences, namely 
conspiracy, under S 120B, I. P. C., to 
commit the offences specified in 8. 4(b), 
Explosive Substances Act, and S 19(f) 
Arms Act, and also substantive offences 
under both the dast-mentioned sections. 
Hari Narayan Chandra and Rajendra Lai 
Lahiri have been sentenced to transpor- 
tation for ten years under S. 4(b), 
Explosive Substances Act, and to rigorous 
imprisonment for two years under S. 19(f), 
Arms Act Birendra Kumar Banerjee, 
Nikhil Bandhu Banerjee, Dhrubesh 
Chandra Chatterjee and Rakhal Chandra 
Do have been sentenced to rigorous im- 
prisonment for five years under the 
former section and rigorous imprison- 
ment for two years under the latter. 
Shibaram Chatterjee and Debi Prasad 
Chatterjee have been sentenced to 
rigorous imprisonment for throe years and 
18 montlis respectively under the above 
two sections. Tiio separate sentences 
passed on each of tho appellants are to 
run concurrently 

The story of the case is to the following 
effect : 

Tho police had been keeping watch 
over the luuse, No. 4 Sovabazar Street ; 
and instructions had been given to 
shadow Ananta Hari Mitra. On the 6th 
November 1925, a watcher named Nalini 
Kanta Roy, who was standing at the 
junction of Sovabazar Street and Chit- 
pore Road, saw Ananta Hari Mitra en- 
gage a taxi at about 1-45 p. m. and drive 
into Sovabazar Street. After a few 
minutes he saw the same taxi returning 
with Ananta Hari Mitra, Dhrubesh 
Chandra Chatterjee and another man in- 
side. The taxi turned into Ohitpore Road 
and went northwards. The watcftier took 
down the number of the taxi. 

That evening, at about 6 o’clock, the# 
watcher came across the taxi and asked 
the driver where he had taken the tjpree 
young men. The driver, whose name \?as 
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Him, replied that he had driven them 
as far as Baranagore Bazar where they 
had alighted and engaged a ticca gharri. 
On being asked if he could point out the 
ticca gharri, he said he might, and also 
that his friend, Shamser Ali, who had^been 
with him, might also help in the matter. 
The watcher went with Him to Bhamser 
Ali’s house. They took Shamser with 
them in the taxi to ' Baranagore Bazar. 
There Him and Shamser made enquiries 
among the ticca gharri drivers and re- 
turned and said that the man who had 
driven the young men was one Mona, 
who was not there at the moment. Next 
morning, the watcher w’ent to Baranagore 
and found Mona, from whom he learnt 
that he had driven the three young men 
to Bcichaspatipara in Dakhineswar. The 
watcher made Mona drive him to the 
place where the young men had alighted. 
There Mona pointed out the house to 
which one of the young men had gone to 
get change for a rupee, while the other 
two had remained in the carriage. That 
house is the one referred to in the 
evidence as Dwaraka’s house 

Early on the morning of the lOth 
November, Mr. Ducktield, Additional 
Superintendent of Police, 24-Parganas, 
went with a posse of police to make a 
search He was taken by Nalini Kant a 
Roy, the watcher, to Dwaraka’s house 
That house is in two parts. The house 
was surrounded ; and at 3ich of the 
parts of the house one of the inmates was 
questioned. It was ascertained from 
them that the next house, separated from 
this one by a tank, was occupied by 
strangers, who kept vory much to them- 
selves. Mr. Duck field inferred that that 
was tlve house he wanted ; and he had it 
surrounded. One search witness was 
taken on the way to the place, at a dis- 
tance of about half a mile from the house 
that was searched ; and three neighbours 
were also summoned and made to attend 
as witnesses to the search. All the nine 
persons who have been convicted were 
found at the house that was searched. 
The police found the door closed, and 
they knocked for admittance. Eakhal 
Chandra De opened the door and stood in 
the doorway and Mr. Duckfield asked 
him his name : and he gave the name of 
Nimai Chandra Deb. Rakhal was put 
under arrest. As the rooms on the ground 
floor were unoccupied, Mr. Duckfield 
went up the stairs, followed by some of 
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the members of his force. He found the 
door at the head of the stair closed and 
fastened. As no one complied with the 
request that that door should be opened, 
a pick-axe was procured, and the door 
was broken open 

On the first floor of the house there are 
three rooms and an enclosed verandah. 
The house faces south ; and the enclosed 
verandah is on the south side As one 
goes up the stairs, one finds to the left a 
door leading off the enclosed verandah 
into the room that is referred to as the 
eastern room. On the riglit-hand side 
as one goes up, there is the enclosed 
verandah, out of which two doors open 
northwards into the rooms which are 
referred to as the middle room and the 
western room. When Mr Duckfield en- 
tered the enclosed verandah he found 
Rajendra Lai Lahiri at the foot of tlio 
flight of stairs loading to the roof, which 
lie between the stairs that lead to the 
ground floor and the eastern room. Mr. 
Duckfield arrested Rajendra Ijal Lahiri, 
and sent him downstairs Mr Duckfield 
then went into tho middle room. There 
he found Dhrubesh Ohattorjee and Blrha- 
rain Chatterjee lying ill, with Ananta 
Hari Mitra attending to them Tho last 
named was put under arrest 

Mr. Duckfield then went to the eastern 
room On tlio way there, he found Debi 
Prosad Chatterjee under arrest in the 
enclosed verandah The latter had been 
in attendance on tho three i)orson8 who 
were lying ill in the eastern room. Those 
three persons were Birondra Kumar 
Banerjee, Hari Narayan Chandra and 
Nikhil Bandhu Banerjee. None of the 
persons found upstairs gave his name, 
with the exception of Debi Prosad who also* 
gave his father’s name, and address. The 
eastern room was searched first The 
articles found there were items 1 to 46 of 
search list Ex. B. The search of that rooiU' 
lasted till about 9-SO a. m. At about 
9 o’clock, the five persons who were ill 
were sent in an ambulance and in a taxi 
to Alipore, to be produced before the 
District Magistrate. 

The search of the middle room was- 
taken up after that of the eastern room 
was concluded. In the middle room, 
amongst other things, there was an 
almirah which was padlocked. Those of 
the arrested persons who had been brought 
up and were present were called upon to 
produce the key. As the key was not 
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produced, the padlock was forced open 
In that alrairah were found most of the 
remaining articles specified in search list 
Ex. B. including, among other things, a 
live bomb. The Chief Inspector of Explo- 
sives was sent for ; and he placed the 
bomb in a bucket of water, and 
took it away. The search of the premises 
was continued till 7"30 p. m. 

on that day and was continued on 
the next two days. Nothing of any 
importance was found in the western 
room upstairs, in the room on the roof, in 
the ground floor rooms or in the out- 
houses. The four accused persons in good 
health wore present throughout the search 
^f the middle and western room and were 
there for the rest of the day Thpy were 
produced before the Magistrate next 

morning. 

Before proceeding to discuss the case on 
the merits, it is necessary to dispose of a 
preliminary objection to the validity of 
the trial, taken on behalf of all the ap- 
pellants. It is contended that the i)ro* 
visions of S 3G0, Criminal P. C. have not 
been complied with. Our attention 

js ^drawn to the fact that the certificates 
given by the commissioners at the foot of 
the depositions are in four different 

forms : 

(1) “ Read over to witness in the presence 
of the accused or their lawyers, and admitted 
to be correct. 

(2) Rond over in the presence of the accused 
iind admitted to be correct. 

(3) Explained to the witness in the presence 
of the accused or their lawyers and admitted to 
be correct. 

(4) Explained to the witness in the presence 
.of the accused and admitted to be correct. 

It is contended that only the second of 
■these forms of certificates shows compli- 
ance with provisions of S. oGO. As i*egards 
the reitding over of the depositions in the 
presence of the lawyers representing 
accused persons, who were temporarily 
absent from the Court-room for necessary 
purposes at the time the depositions were 
read over (certificate form No. 1 above) 
it is urged that such reading over is not a 
compliance with tlie provisions of the 
section, the object of which is to enable 
both the witness and the accused to see 
whether or not the depositions have been 
correctly record ed.‘ 

As regards the certificates in forms 
Nos' (3) and (4) set forth above, it is con- 
f;eiided that, in order to comply with the 
provisious of S. 360, it is the duty of the 
Pourt first to read over the recorded de- 


position in English, as provided in sub- 
S. (1) and then to have it interpreted to 
the witness as provided in sub-S. (3), and 
that as the certificate does not show that 
the deposition, where certificate in form 
No. 3 or No. 4 has been given, was read 
over in English, there was no compliance 
with the requirements of the section. 

Before proceeding to discuss this matter 
it should bo stated that all the accused 
persons under trial were represented by 
lawyers Throughout the trial, all the 
accused porso^ns were represented by a 
Solicitor named Delip Kumar Chakra- 
barti, witness 74 for the prosecution. 
Besides this, for the first five days of the 
trial, the appellant Nikhil was represen- 
ted by a Mr. Mukherji and certain other 
legal gentlemen who appeared also 
for other accused persons. On the sixth 
day of tlie trial Mr. Mukherji and these 
other legal gentlemen made known to the 
Court that from that day forward they 
ceasod to appear for Nikhil. All the ac- 
cused persons admittedly knew English. 

Two affidavits have been filed on be- 
half of the appellants, one by one Krishna 
Charan Chandra, brother of the appellant 
Hari Narayan Chandra, and the other by 
one Akhil Bandhu Banerjee, brother of 
the appellant Nikhil Bandhu Banerjee. 
On the side of the. Crown, a statement 
signed by one of the commissioners, con- 
tradicting the allegations made in these 
affidavits, has been filed. In the first of 
these affidavits the commissioners are 
charged with having merely told some of 
the witnesses what purported to be the 
substance of the depositions that had 
been recorded ; and it is further stated 
that all the accused persons were not 
present in the Court-room at the time 
that some of the depositions were read 
over. The other affidavit states that 
Nikhil was not present in the Court-room 
when some of the depositions were either 
read over or explained to the witnesses. 
The deponent states that he particularly 
remembers that Nikhil was absent from 
the Court -room when the deposition given 
by Jugal Kishore was explained to that 
witness. He further repeats the charge 
that in the case of some of the witnesses 
only the substance of their depositions 
was given to them in Bengali. 

The commissioners’ statement is * to 
the effect that, whenever a witness de- 
posed in Euglish the deposition read 
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over to him in English, that whenever a 
witness deposed in the vernacular, the 
deposition was read over sentence by 
sentence and then explained to the wit- 
ness in the vernacular, and that if any 
accused person not repesented by a lawyer 
was absent from the Court-room, the 
Court invariably waited for his return 
before proceeding to read out the deposi- 
tion to the witness. 

The learned vakil appearing for the 
appellants were none of them present at 
the trial, and are not in a position to 
support the allegations made in the affi- 
davits. None of the legal gentlemen who 
did appear for the appellants at the trial 
has sworn an affidavit to support the 
allegations that have been made. The 
persons who have sworn the affidavits are 
the brothers of two of the appellants who 
have nothing to lose by swearing falsely. 
The allegations made by them are amply 
refuted by the statement signed by one of 
the commissioners. The very record 
shows with what care and scruple the 
commissidners did their work. The com- 
missioners have been at pains to record 
in each instance whether or not all 
the accused persons were themselves 
present in the Court-room at the time a 
deposition was read over, showing that 
they made a point of ascertaining each 
time whether or not all the accused per- 
sons were present in the room when de- 
positions were read over. There can, 
therefore, be no doubt that whenever 
Nikhil, who was considered unrepre- 
sented, was out of the room, the Court 
did, as the commissioner has stated, 
await his return before reading over a 
deposition 

We are not prepared to accept the con- 
tention that sub-S. (3), S. 360 is an 
additional provision, requiring that the 
deposition recorded in English should be 
translated into the vernacular to a wit- 
ness who has deposed in the vernacular, 
after having first been read over to him 
in English. It would be a grave insult 
to the Court to question its integrity in 
giving a true rendering in the vernacular 
of the deposition it has recorded. There 
is nothing in the wording of the section 
to indicate that it requires that the depo- 
sition shall first bo read over as recorded 
in English and shall then be translated 
into the language in which the witness 
has Reposed. If such had been the in- 
tention of the legislature, we should have 


expected the word also” to stand bet- 
ween the words shall” and ‘ be inter-! 
preted” in sub-S. (3). It is, however,' 
not necessary for us on this occasion to 
decide whether or not the interpretation 
sought to be put upon the section is cor- 
rect, as the commissioner who has made 
a statement has placed on record that 
whenever a witness deposed in the verna- 
cular, the deposition recorded in English 
was first read out sentence by sentence 
and then interpreted to the witness. 

As regards the objection' that the read- 
ing over of a deposition in the presence 
of a pleader, during the temporary ab- 
sence of the prisoner represented by such 
pleader, is not a compliance with the 
provisions of S. 3G0, we have been re- 
ferred to the case of Kasim Ali v. Sarada 
Kripa Laha (l) and also to the wording 
of Ss 360 and 361 of the Code. It is true 
that in the case referred to we find that 
a Bench of this Court laid down as 
follows : 

It ia clear from the wording of the secfcioil 
that if the accused is in attendanca the evi- 
dence must be read over in his presence, and it 
is only when the accused appears by pleader 
that the reading over of the evidence ii^ the 
presence of the accused’s pleader is sufficient. 

But the facts of the case do not appear 
from the report. It may be inferred that 
in that case the deposition had been read 
over before a pleader and that is all. 
There may have been more than one ac- 
cused person in the case ; and possibly 
the person in whose absence the deposi- 
tion in that case was read over had no 
pleader appearing for him. We, there- 
fore, cannot consider the case as an autho- 
rity for the proposition set up by the 
appellants. 

As regards the argument based on the 
wording of the sections, we are unable to 
accept the contentions of the appellants. 
The contentions are as follows : 

Firstly, that the words in sub-S. (l), 
S. 360, 

or of his ploader, if ha appears by pleader 
relate to cises where the personal at- 
tendance of an accused person is dispen- 
sed with under the provisions of S. 205 
of the Code in which the words 

permit him to appear by pleader 
are to be found, and secondly that such 
interpretation is borne out by the provi- 
sions of S. 361, of wliich the first two 
sub-sections read : 

Sub-S. (1) : Whenever any evidence is given 
in a language not understood bv tjie accused^ 

(1) A. 1. R. 1926 Cal. 52 h 
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and he is present in person, it shall be inter- 
preted to him in open "Court in a language 
understood by him. 

Sub’S (*2) : If he appears by pleader and 
the evidence is given, in a language other than 
that of the Court and not understood by the 
pleader, it shall be interpreted to the pleader in 
that language. 

Now, the words appear by pleader” 
are nowhere defined. In ordinary accept- 
ance, these words moan represented by 
pleader,” that is to say, having a pleader 
to act and plead. In S. 205 the word 
“appear” seems to convoy a double moan- 
ing, seemingly connoting not merely 
authority to act and plead, but also autho- 
rity to personate the accused ; but there 
is nothing to show that double meaning 
was intended by the legislature. It is 
necessary that someone should bo i)resent 
at the trial to look after the interests of 
the accused ; and all that S. 205 pro- 
vides is that, when the Magistrate sees 
fit, a person against whom a summons 
has issued may bo exempted from per- 
sonal appearance, provided he engages a 
pleader to attend and see that the pro- 
ceedings are properly and legally con- 
ducted. The law considers that the in- 
tereets of the accused will bo completely 
safeguarded if his pleader is in attend- 
ance This is all that can be gathered 
from the provisions of that section A 
similar intention is to be gathered from 
the provisions of 8. 361. 

But oven if the double meaning of the 
word “appear” in 8 205 were inten- 

tional, thoro is nothing in tho provisions 
of sub-S. (l), S 3G0 to indicate that 
the legislature intended that the reading 
over in the presence of the pleader should 
be a compliance with tho provisions of 
that sootion only in eases where tfio per- 
sonal appearance of the accused is dis- 
pensed with by tho Court. The words 
used are : 

It shall bo road over to him (the witness) in 
the presence of the accused, if in attendance, 
or of his pleader, if he appears by pleader. 

The natural meaning of these words is 
that if an accused peison has engaged a 
pleader, who is in attendance, tho reading 
over of the deposition in the presence of 
the pleader will be a full compliance 
with the provisions of the section, if the 
accused himself does not happen to be 
present at the time the deposition is read 
over. We, therefore, hold that the pro- 
visions of S. 360 have been complied 
with. ^ 

Turning to the facts of the case : we 
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find a number of young men, not all of 
one caste, hailing from different places^ 
none of them with any ostensible means 
of livelihood, and only one of them ap- 
parently possessing some money, living 
together in what is practically a Village 
on the outskirts of Calcutta, a plac» 
which is admittedly malarious. These 
young men keep very much to them- 
selves. They hardly go abroad and even* 
will not make use of the privy standing 
within the compound of the house, using 
instead a rain-water pipe leading from 
tho roof of the house. They have no* 
intercourse with neighbours. They keep 
their door closed all tho time. When 
one of them visits the grocer’s shop to* 
buy groceries, he does so late in the even- 
ing and tells the grocer to make haste an.d 
hand over the goods. They live under 
assumed names. Even when some of 
them are ill, rather than call local 
medical men, they go to the expense of 
bringing one from a distance, paying him 
a high fee and tho expenses of conveying 
him to Dcakhineswar <and back. At tha 
search of tlie house they occupy, the 
police found a stolen revolver, a muzzle- 
loading pistol, cartridges for revolvers*, 
for an automatic pistol and for a shot- 
gun, a live bomb, a large quantity of 
chemicals used in tho preparation of ex- 
plosives, hand- written and type- written? 
instructions for the preparation of ex- 
plosives of various kinds, cloth masks, 
written instructions about disguises, in- 
flammatory literature and have hand- 
drawn maps of tho neighbourhood. 

All tliese young men profess to have' 
no connexion with the incriminating 
articles found at the search. Every onb- 
of them, except Nikhil, who made np 
statement, gives some excuse for being 
in that house. Hari Narayan says that 
he is an ex-internee, and that as the* 
police were always on his tracks he 
decided to live in a quiet place outside* 
Calcutta. He came to hear of the house* 
at Dakhineswar through his friend 
Dhrubesh, and took it at the beginning*, 
of August, and went to live there 
with Birendra and Shibaram. Birondra 
says that the people of the house where* 
he had worked as a private tutor 
in Howrah had calumniated him apd that 
he had to leave Howrah on that account. 
His friend, Hari Narayan, suggested living, 
at Dakhineswar; and he went thep ta 
live with his friend, who also promise ta» 
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take him into partnership in a business 
he was going to stare. Birendra, however, 
was ill most of the time. 

Shiharam says he had quarrelled with 
a professor of Ashutosh College and had 
gone to St. Xavier’s College, against his 
father’s wishes. He failed in his annual 
examination; and his father expressed 
annoyance at this. He, therefore, left 
home. His friend, Hari Narayan, took 
him to live at Dakshineswar to save him 
expense and also promised to have him 
instructed in short hand.^ Dhrubesh says 
he had a quarrel with his uncle over 
money matters and left home and lived 
at one or two places and then went to the 
Dakshineswar house, where his friends 
had started a cheap mess. Rakhal De had 
a quarrel with the manager of a business 
called the Chittagong Chemical Industries, 
for which he had been working He was 
on the look-out for other employment and 
wrote to his friend, Ananta Hari Mitra, 
who invited him from Chittagong to 
Krishnagar and then took him to live at 
Dakshineswar early in November 

Rajendra Lahiri, Debi Prosad and 
Ananta Hari say they went to the house 
on the 8th November, two days before 
their arrest, and found several people 
lying ill. They were asked to stay and 
help; and that is how they happened to 
be present at the time of the search. 
Rajendra claims to have come to know 
of the place through his friend Dhrubesh, 
whom he had met near the Dakhineswar 
temple, and had been invited to go and 
visit the mess whenever he could. Devi 
Prosad also had quarrels. He had for- 
merly lived at the house in Dakshineswar 
in which he has a share As he had 
quarrelled with his‘co-sharers he had gone 
to live at Bally, on the other side of the 
river. The letting of the house to Hari 
Narayan and his friends wj,s arranged 
through him, but his relatives tried to 
deprive him of his share of the rent. He, 
therefore, went to the house on the 8th 
November to collect his share of the 
rent direct. 

That the incriminating articles were 
found in the house and that all the ap- 
pellants were arrested there on the 10th 
November 1925 are not questioned. 
The case sought to be set up for all the 
appellants is that they had no connexion 
with the incriminating articles, and that 
thqige articles must have been introduced 
inifo the house by the police; and if that 


theory is not accepted, it has not been 
proved which of the appellants was in 
possession of the incriminating articles. 

As regards individual appellants, it is 
urged that, in the absence of evidence to 
the contrary, it should be believed that 
Rajendra and Debi did not go to the 
house till the 8th November, and that 
their purpose in staying there was merely 
to help in nursing people who were ill. 
For Shibaram it is said that he was too 
ill to know what was taking place in the 
house. 

Touching the first part of the g|neral 
defence set up in argument before tre, it 
his been urged that firstly the search was 
not conducted in accordance with law; 
and s(^ondly that, as Mr. Duckfield has 
said that the appellants who were in 
good health were brought up from down- 
stairs when the middle room was searched, 
that is to say at 9-30, and the men who 
were ill were removed at 9 o’clock, the 
police had had half-an hour in which to 
“plant” the incriminating articles in the 
middle room. At the time of the trial, 
the suggestion that was thrown out was 
that the things had been carried intp the 
iiouse before the arrival of the local search 
witnesses. This suggestion will appear 
only from the following passage in the 
deposition of the friendly search witness 
Makhan Lai Chatter ji, P. W. 5, who is 
related po the appellant Debi Prosad. 
The question put to this witness was: 

Had you any conversation with the accused 
there. 

(‘There’ refers to the door of the house, 
where according to the witness he found 
Rajendra and Debi under arrest). 

I shall recall it to you. Did the accused say 
this. “Mahashay, why have you come so late ? 
They have done what they wanted to do.” 

And the answer was “yes.” 

From this it is argued that the sugges- 
tion then was that the incriminating 
articles were carried into the house by 
the police before Makhan’s arrival. Yet 
neither Rajendra nor Debi said anything 
about this in his statement on examina- 
tion before the commissioners. The 
learned vakil appearing for the appellants 
naively states that these persons could 
not make such statements in their answers 
to the commissioners, because they were 
downstairs and could* not see the things 
being put into the almirah upstairs. 
They may or may not have ^ been in a 
position to say that they saw things put 
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into the almirah; but they must have 
been in a position to'' see things being 
taken upstairs. Considering the enormous 
number of articles taken at the search 
and the bulk of several of those articles, 
it certainly would have been impossible 
for the police to have taken these things 
upstairs without being seen. This matter 
will have to be referred to further in 
connexion with the comments that have 
been made about the searching of the 
persons of the police and of the search 
witnesses before they entered the house 
The f^lure of the appellants to state that 
they m>\v articles in the hands of the 
police or indications that they were carry- 
ing articles concealed in their uniforms 
is a complete refutation of the suggestion 
that anything was carried into the house 
by the police at any time 

The enclosed verandah upstairs is only 
about five feet wide According to the 
search witness Makhan the contents of 
a tin-box found in the eastern room were 
examined on that verandah. The officers 
conducting the search, some constables and 
the search witnesses were present. In 
such circumstances it is difficult to un- 
derstand how it could have been possible 
for the police to carry to the middle room 
the large number of articles that were 
found there If aspersions are made 
on the police, it sliould be shown that 
such aspersions are justifiable It is 
not sufficient to say that on certain 
occasions the police have been known 
to fibricate circumstances. It must be 
shown that in the present cise there are 
at least indications that the police put 
the incriminating articles into the house. 
The indications point the other way 
When the key of the padlock to the 
almirah in the middle room was asked 
for, had those of the appellants who were 
present been innocent, one would have 
expected them to say ; 

How should W0 know where the key is ? You 
have yourselves put the padlock on the almirah^ 

They would have made similar remarks 
when the incriminating articles were 
taken out of the almirah. Instead of 
which we find that when the bomb was 
found, the appellant Eajendra Lahiri 
offered to remove the fuse and make the 
bomb harmless. 

Further, the nature of at least two of 
the articles makes it extremely improbable 
that the police had any connexion with 
them. The<fi'’st is the bomb, which, as 
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Dr. Bobson has deposed, was in a sensitive 
condition. He describes the mixture of 
chemicals contained in the bomb as a 
dangerous mixture and says that there is 
considerable probability of ammonium 
chlorate being formed from such a mix- 
ture, which might lead to a premature 
explosion. It is not reisonably probable 
that, in order to gain promotion or reward, 
the police would carry about on their 
persons such an extremely dangero’ds 
article as this bomb. The other item is 
the revolver. This weapon was unlicensed. 
Whenever that weapon might have been 
discovered by the police, the person with 
whom it was found would have been pro- 
secuted The weapon, moreover, is an 
expensive one ; and it is unreasonable to 
suggest that subordinate members of 
the police establishment keep expensive 
weapons of this description by them for 
the purpose of “planting” them on persons 
whom tney intend charging with posses- 
sion of unlicensed arms. The suggestion 
that the police smuggled the incriminating 
articles into the house does not bear 
investigation. 

In the same connexion the learned 
vakils for the appellants have drawn 
attention to certain discrepancies in the 
evidence on the subject of the searching 
of the persons of the police and of the 
search witnesses; they have characterized 
the search of the eastern room as illegal, 
beciuse, according to Mr. Duckfield’s evi- 
dence, the four men who were not ill were 
not present at that search; and they have 
asked us to disbelieve the evidence of the 
search on the ground that two of the 
search witnesses were not examined. 

The witnesses agree in saying that the 
police were searched, although there are 
discrepancies concerning the manner in 
which they were searched. Some say 
hands were not laid on their persons; 
others say that the clothes were felt; and 
one police officer says that his pockets 
were searched. Mr. Duckfield offered 
himself for search and asked the search 
witnesses to search his force before he 
entered the house. As regards the search 
witnesses, they were four in number. 
Makhan was well disposed towards the 
appellants; and there is no suggestion 
that he took anything into the house. 
The other two witnesses to the search 
must also have been free from suspicion^* 
since complaint is made that those per^ns 
were not placed in the wHness-box. ^^he 
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suggestion, therefore, is that the remain- 
ing search witness, Jugal, must have 
smuggled things into the house. This is 
nothing but a suggestion. Suspicion is 
sought to be cast; on Jugal because he was 
brought by the police from a distance of 
about half a mile from the place This 
circumstance is not cilculated to create 
'any suspicion unless it can be shown that 
Jugal was in any way connected with the 
pcflice There is absolutely nothing to 
show this The place where the house 
stands is more or less a village, well away 
from the Barrackpur Trunk Road The 
house at which the police went to make 
the search was one near whicli it must 
be more or less difficult to secure persons 
to attend a search. It is not every one 
who is willing to be dragged into a police 
case. Therefore the mere fact that 
Jugal was found neirly half a mile away 
from the house that was searched is 
no ground for suspicion. There is also 
nothing reasonable about the suggestion. 
As already stated, the articles found were 
bulky. There were a great many bottles 
of acid, glycerine and other chemicals ; 
there was glass apparatus of various 
kinds and a large number of small 
phials, packets containing different sub- 
tances and papers, besides the bomb, tho 
revolver, the pistol and the cartridges. It 
cannot be seriously suggested that Jugal 
Kishore could have smuggled any ♦appre- 
ciable portion of this bulk. We are not 
told what clothes tho man was weiring ; 
and there is nothing to show that he wore 
any more clothing th*an Makan, who says 
he had on nothing more than a dhoti and 
a chadar There is no force whatever in 
tho suggestion that anything was smug- 
gled into tho house. 

Nothing turns on the other two objec- 
tions made concerning the search With 
regard to the absence of Ananta Hari, 
Rajendra, Debi Prosad and Rakhal, the 
four persons who wore in good health, at 
the time of the search of tho eastern 
room, Mr. Duckfield may or may not be 
mistaken ; but assuming that he is right 
in saying that all the four persons were 
downstairs when that room was searched, 
their absence can make no ditference t^ 
the case. Our attention has been drawn to 
the remarks of Mr. Justice Breachcroft 
in the case of Ramesh Chandra Banerjee 

Em'geror (2), where the learned Judge 

(^) [1913] 41 Gal. 350=23 I. C. 985=18 C. 

• W. N. 493. 
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observes that in bis opinion the spirit 
of S. 103, Criminal P. C. requires 
that the persons whose premises are) 
searched shall be present and that he* 
must bo given the option of being pres- 
ent. This view of the meaning of the 
word “permitted” in sub-S. (3),’ S 103 
wos not accepted by Mr. Justice Wood- 
roffe, the other learned Judge who decided 
that case. We are not prepared to agree 
with the interpretation put on the word 
permitted” by Mr. Justice Beachcroft. 

As regards the failure of the prosecu- 
tion to put the other two search witnesses 
into the witness-box, our attention has 
been drawn to the case of llunul Sonar 
V Emperor where it was laid down 
that ,ev6ry search witness should 
be put into the witness-box, unless 
the prosecution are of opinion that 
such persons would misrepresent facts and 
would mistato what had happened, 
With all the respect to the opinion of the' 
learned Judges who decided that case, we 
must hold that no such duty is cast on 
the prosecution Sub-section (2), S. 103 
expressly lays down that 
no person witnessing a seirch undor this sec- 
tion shall be required to attend tho Coun?as a 
witness ot the soirch unless specially siiin- 
moned by it. 

The reason of this provision is obvious. 
Many persons would be unwilling to 
attend soirchos if, as a matter of course 
they had to attend Court at the trial of 
the case, possibly two Courts, if tho case 
is committed to the Sessions. The discre- 
tion is, therefore, left to the Court to 
require or not tho attend inca of such 
witnesses It does not even appear that 
the appellants moved the commissioner 
to have those witnesses produced ; and 
they certainly did not call them as wit- 
nesses for the defence, which it was open 
to them to do, and which they should 
have done, since they profess to have a 
high regard for the truthfulness of these 
persons. There is no substance in the 
grievance sought to be made out. Be 
those things as they may, the important 
question is whether or not the incrimina- 
ting articles were in the house whoa tlie 
police went to search it. If this is so, as 
we must find it to bo so, it would not 
matter in the least, whatever irregu- 
larities might have been committed in the 
conduct of the searcli. 

The other important question in the 
case is the question of possesksion of the 

(8) [1901 j 9 C. W. N. 438. 
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incriminating articles. At the trial, an 
attempt was made in cross-examination to 
suggest that the chemicils and the chemi- 
cal apparatus were the property of a 
medical practitioner who had previously 
lived in the house. This suggestion has 
not been seriously pressed before us ;and 
it is entirely negatived by the evidence. 
It appears that the medical practitioner 
who had occupied the house was one 
Govinda Gopal Mukherjee, Dehi’s mater- 
nal uncle. He had lived in the house for 
about twelve months and had been in'the 
service of a neighbouring mill. He was 
away at his work the greater part of the 
diy and had no private practice. He kept 
no chemicals in his house and had no 
laboratory These facts are deposes! to by 
Debi’s relations, who are witnesses in the 
case. One of them, Nabin Kali, Debi’s 
aunt, states that after the house had been 
let to the young men she had cleaned out 
the almirah in the middle room and left 
ft open. 

As far as concerns the bomb, there can 
be no question about its manufacture 
within a few days of the date of the 
search. There is unimpeachable proof 
that it was manufactured after the 23rd 
October 1925, because the circular slips 
of paper found within it, serving as a 
covering to the explosive powder, have 
been proved conclusively to have been cut 
out of the. Amrita Bazar Patrika of 
that date. 

A cash memo was also found among 
the papers in the house, showing purchase 
of extra pure nitric acid of the gravity of 
1.42 on the 3rd November 1925, and 
among the bottles of acid found in the 
almirah was one such acid. The cash 
memo has been proved by the chemist 
who sold the acid The purchaser had 
given the name of Asok Chandra Roy, 
being one of the names that one of the 
appellants had assumed. The address given 
to the chemist by the purchaser was 70 
Baiaram Ghose Street, a totally fictitious 
address. There is no room for the sugges- 
tion that the incriminating articles had 
belonged to the medicalvpraotitioner who 
had occupied the house. Possession of 
these articles can only be attributed to 
the occupants of the house at the time of 
the search. The only question is whe- 
ther any of the persons found in the house 
can claim the benefit of the doubt in 
regard to this m itter. « 


All the circumstances of the case leave 
no room for doubt that the occupants of 
the house w^ere members of a conspiracy 
with anarchical designs. The persons 
found in the house belonged to different 
places Hari Narayan belonged to Chin^ 
surah ; Biren to Salkia ; Dhrubesh to 
Nandigram in the district of Hooghly ; 
Nikhil to Joypur in the district of Jessore; 
Rakhal todChittagong ; Rajendra to^Pabna; 
Ananta Hari to Krishnagar in the district 
of Nadia ; Debi Prosad to Baljy in ^the 
district of Ho\?’rah ; and Shibaram to 
Bhowanipore, Calcutta. Some explana- 
tion is necessary for the presence of such 
persons in the same house several of them 
admittedly living together. The absence 
of explanation, which would be forth- 
coming if the appellants were innocent^ 
undoubtedly corroborates the case for the 
prosecution. These young men, moreover,, 
were doing nothing ; and, according to* 
their own account of themselves, the 
majority of them had quarrelled with 
their relations. They have none of them 
even stated that they had been making 
efforts to find employment. Only Birendra 
has said that he had had it in his mind to 
rejoin his appointment in the office of 
the E. I. Railway. 

The fact that these young men were? 
living in a place which is admittedly a 
hotbed of malaria does not suggest that 
they chose the place for the sake of their 
health If they had been living honestly,, 
there was no occision for the extreme 
secrecy observed by them — secrecy carried! 
to the point of making their live& 
disgusting. As already stated, these 
young men actually used a rain water 
pipe leading from the roof of the house as. 
a latrine, when they had a privy outside. 
It is idle to say that people who do such 
a thing as this can have any but nefarious 
ways. Their only object in doing any- 
thing as disgusting could be to escape* 
observation from neighbours. The im- 
mates of the house went under false names. 
We have nothing but the statements of the 
majority of them that for one reason or 
another they had fallen out with their rela- 
tives and guardians and that they 'did not 
wish to bo traced by them. This story 
is not consistent with the story that 
Rajendra who is supposed to have be- 
come stranger to the bulk of the occu- 
pants of the house, was invited to visit 
the house as often as* he could go, or^ihat 
Ananta Hari, a person who is said to 
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have had no sort of connexion with the 
establishment, took Rakhal to live there 
as a matter of course. -We' have nothing 
but the word of the appellants about the 
reasons for their being where they were 
found, with all the incriminating articles. 
People living in the house were collecting 
materials for the manufacture of explo- 
sives, had in their possession directions 
fot the preparation of explosives of 
various kinds and at least one live bomb 
and also unlicensed arms. That; persons who 
were engaged in doing su^h things would 
have as their mess m ites any but fellow 
conspirators is utterly inconceivable. It 
cannot be believed that any person could 
have been admitted within the house unless 
he was a safe person Since the occupiers 
of the house would not even associate 
with .neighbours in the street and#were«o 
careful about avoiding even being seen by 
their neighbours, it is utterly unlikely 
that they would admit people within the 
hQU9e$-.le$^st of all have ^people to stay 
with them, unless suoli people were co- 
conspirators. 

Of the co-owners of tlie house, Hari 
Sadhan Chatterjee, Satish Chandra 
Chatterjee and Nabin Kali, each was ad- 
mitted upstairs once. On the occision 
of their visits, they found the'xloor of the 
house closed and had to knock for admit- 
tance. Satish visited the house in the 
first part of August, and Hari Sadhan 
visited it in the first week of September. 
They went there to collect tl\e rent. 
Nabin Kali went to the house on four or 
five occasions. She used to go to the 
garden to collect hel leaves for worship. 
She used to find oven the door of the 
outer wall of the house fastened and had 
to shout for admittance. She went up- 
staks once. That was at the time of the 
Ananta Chaturdashi in the month of 
Hhadra (end of August). That was the 
occasion on which she cleaned out the 
almirah in the middle room. It doe&not 
appear that any of the co-owners of the 
house went there after the first week in 
September ; and we find that Debi paid 
the rent to Hari Sadhan at the beginning 
of November. 

Whether or not chemicals for the 
manufacture of explosives had been 
introduced into the house before the end 
of the first week of September, it is im- 
possible to say. There 'is one oircum- 
fitAnce that seems to indicate that they 
hac> ntt, Jiamely that apparently the 


house was not>occupied during the Durga 
Puja festivities, which occurred in that 
year between the 24th and the 27th Sep- 
tember. Nabin Kali states that the boys 
told her they were going homo for the 
puja and would lock uj) the house. 
During the Puja festivities she noticed 
that the door of the house was padlocked 
Three days after the puja siie noticed that 
the door was still padlocked, and it seemed 
to her that there was no one in the house. 
The real activities of the c )nspirators 
seem to have started after the Puja 
There is no definite evidence of this. 
The only circumstances that seem to 
indicate this are the one stated above, 
the manufacture of the hoinh subsequent 
to the 23rd October, the apparent pur- 
chiseof nitric acid on 3rd November, 
as eviden^d by the ^ voucher found in the 
house, and the increase in the number in 
the house. 

Over and above the grave improbability 
that Eny persons other than fellow con- 
spirators would have been admitted into 
the house when the conspirators had be- 
come active, there is the want of plausible 
explanation of the presence of the persons 
who were admitted there after the Puja, 
and there is the further fact that the 
prosecution has established a c )nnexion 
between the house at Dakshineswar and 
4 Sova Bazar Street, the house that 
Ananta Hari Mitra used to frequent. 
That house also was seirched on the 10th 
November, and amongst the things found 
there were a five chambered revolver with 
cartridges, six large bottles of nitric acid 
and inflammatory literature. A bicycle 
was found at that house ; and the bill for 
repairs done to that bicycle was found in 
the almirah in the middle room of the 
Dakshineswar house, and has been proved 
by the owner of the shop where the repairs 
were done. The established connexion 
with 4 Sova Bazar Street and thorepeited 
appearance in the accounts found in the 
almirah of mysterious nimos, including 
the assumed nimes of some of the persons 
found in the Dakshineswar house, prove 
that the establishment at Dakshineswar 
was a branch of a larger organization ; 
and this fact makes it all the more im- 
possible to believe that the conspirators 
at work at Dakshi'neswar would admit 
within their house any bub persons who 
wore members of the conspiracy. 

As we have no means of discriminating 
l^etween the crises of the various persona 
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found in the house, and as the circum- 
stances i)oint to the conclusion that every 
person found in the house \va9 a member 
of the conspiracy, absence of proof that a 
particular person was there innocently 
loads to the conclusion that no one’s pres- 
ence was innocent The explanation 
offered on behalf of Rajendra is palpably 
false The improbability of persons who 
kept tliemselves so very much concealed as 
the immates of the house inviting people 
to go and visit them has already been 
noticed. But, apart from this, wo have 
clear indications that Rajendra had been 
in the house for some time and had not, 
as he says, only gone there on the 8th 
November. He stated that, becapse he 
knew he could have to stay with the sick 
persons for a day or two, he went away 
and fetched a cloth, a chadar and Bryce’s 
Democracy At the search of the 
liouse at Dakshineswar, various articles 
were found which he claimed as his own 
— shaving materials, a blanket, a panjabi 
and other things His admitted belong- 
ings were found in various parts of the 
house. Over and above this, we find that 
his panjabi bore the arrow mark, which 
the dhobi who had washed the clothing 
of the inmates of that house had been 
putting on tliose clothes. The dhobi has 
also identihed Rajendra as one of the 
persons whom he saw at the house when 
he went there in connexion with the 
washing of clothes. The dhobi siys lie 
was not allowed to enoer the house, and 
that the clothes used to be thrown to him 
from upstairs. 

The only appellants besides Rajendra 
who claim to have been recent arrivals 
are Rakhal and Debi Prosad. The 
former, as already stated, had come from 
Chittagong. The fact that according to 
his own else he was introduced to the 
establishment by Ananta Hari Mitra, who 
was connected both with this establish- 
ment and the one at 4 Sova Bazar Street 
makes it all the more necessary that he 
should prove his statements. There is 
nothing but his own uncorroborated state- 
ment to show that he was a recent arrival. 
But, even if ho was a recent arrival, the 
inferences arising from the facts of the 
case have to be rebutted ; and there is 
absolutely nothing to rebut them. 

As regards Debi Prosad, it may be said 
that he was co-owner of the house and had 
occasion to go to there to collect rent. 
Thej e really appears to have been no reason 


why he should have collected his share of 
the rent for himself as his uncle Hari 
Sadhan, and his cousin, Satish, wh6 lived 
close by could have collected it Both 
these men have said that there was no 
quarrel between them and Debi Prosad. 
They admit that they wished to have the 
family properties partitioned, and that 
Hari Sadhan had caused notice to be 
served on Debi to that effect through* a 
jileader. Nabin Kali states that Hari 
Sadhan had wished to apply the rent of 
the house towards repairs It is possible 
that if there was a difference of opinion 
between Debi and his uncle on *that 
matter, Debi might have decided to 
realize his share of the rent for himself. 
If Debi had merely gone to the house to 
collect the rent once a month, some sort 
of doubt might have arisen in his favour ; 
but it appears from the evidence of the 
neighbours that lie was seen going to and 
from the house fairly frequently The 
excusf for his staying in the house from 
the 8th November U)n wards is anything 
but satisfactory 

According to his own story there were 
already three persons in the house to 
look after live persons who were ill. The 
story that he was asked to stay and help 
would have been an improbable one even 
if the inmates of the house were not in- 
volved in a criminal conspiracy As 
matters stand, his story is incredible. 
There is no excuse whatever for Debi’s 
failing to produce witnesses to prove that 
he had come from his house at Bally, 
on the other side of the river, only two 
days before the search of the house. 
The fact that he is a co-owner of the 
house is not sufficient to rebut the con- 
clusions to bo drawn against him from 
the circumstances of the case. On the 
contrary, the fact that ho was a co-owner 
tells against him. He could not help 
being aware of the filthy 'use to which the 
rain pipe was put; and, had he been in- 
nocent, he would have strongly objected 
to such misuse of tlie premises. As part- 
owner of the house he would have sought 
an explanation of the extreme secrecy 
observed by the persons who were his 
tenants. He offers no explanation in 
regard to these matters; and his ‘si- 
lence clearly indicates guilty knowledge^ 
Having such knowledge it is incredible 
that he should have consented to sta^r in 
the house when asked to do so, unless he 
was himself a member of the conspiracy 
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The appellants were all of them in pos- 
session of the explosive, and the unlicensed 
arms •and were members of the con- 
spiracy to possess them. They have been 
rightly convicted. 

As regards the sentence: the commis- 
sioners have not stated why they classed 
Rajendra Lahiri with Hari Narayan and 
not with Birendra and the other three 
who were sentenced to rigorous imprison- 
ment for five years. We have nothing 
before us to show who the leaders 

of the conspiracy except the statements 
of the appellants themselves. Hari Nara- 
yan admits that he was the prime mover 
in the starting of the establishment at 
Dakshineswar; and he fully deserves the 
sentence passed upon him. 

As regards Rajendra there is no evi- 
dence to prove that he was a leader; and 
•we do not find anything on the record 
to justify his being punished more 
severely than Birendra, Dhrubesh or 
Nikhil. The only thing that suggests 
itself is that the commissioners have 
punished him more severely because he 
offered to take the fuse out of the bomb, 
but this in itself does not make his case 
more serious than that of Birendra and 
the others. His sentence is, therefore, 
reduced to that imposed upon those three 
persons, namely rigorous imprisonment 
tor five years under S. 4 (b), Explosive 
Substances Act, and rigorous imprison- 
ment for two years under S. 19 (f), 
Arms Act, the sentences to run concur- 
rently. Considering the nature of the 
conspiracy, the sentence passed on the 
other appellants do not seem to be severe. 
The sentences passed in the present case 
on Dhrubesh and Rakhal shall run con- 
currently with the sentences passed on 
them in the Alipore Jail murder case. In 
other respects, except the above the 
appeals are dismissed. 

Suhrawardy, J — I fully agree with 
my learned brother in his decision on 
questions of law and in the observations 
on the evidence made by him in his lucid 
judgment. There is one matter on which 
I should like to lay some stress. When 
appearances are against the accused in a 
case, and the prosecution has established 
prima facie the existence of incrimina- 
jbing circumstances, it is the duty of the 
defence to rebut the presumption arising 
froia them by some tangible evidence 
other than by mere criticizm and sugges- 
tiorft «r 'uatested and uncorroborated 


statements from the dock. The idea that 
the defence is not bound to adduce any 
evidence is dangerous.. In jury trials 
the last word may have some value, but 
in a trial before three experienced Judges 
the prosecution and the defence stand on 
the same footing. In this case there are 
matters that are within the special know- 
ledge of the prisoners which, if they w^anfc 
the Court to accept, they must substan- 
tiate them by evidence. For instance, 
the prisoner alleged that some of them 
were students, gone to the house at 
Dakshineswar to prosecute their studies 
and that some others were either looking 
for work or making arrangements to start 
a business. These are matters which 
only the defence could prove and the 
absence of such proof lends strength to 
the case for the prosecution. 

While I concur generally with my 
learned brother, I am unable to persuade 
myself that the evidence against the 
accused Debi Prosad Chatterjee is suffi- 
cient for conviction for possessing and 
conspiring to possess explosive articles 
which offences, my learned brother holds, 
have been proved against him. I am 
not sure that the facts proved against 
him are not at all consistent with 
his innocence though they also make it 
probable that he was one of the conspira- 
tors. To my mind, the most the evi- 
dence against him proves is that he wis 
friendly with the inmates of the house 
and possibly was aware of their nefarious 
designs and practice. He may even have 
attempted to shield his friends from sus- 
picion. But to convict him of possessing, 
manufacturing or conspiring to possess 
explosive articles within B. 5, Explo- 
sives Act, something more need be 
proved than his occasional visits to the 
house or his statement about the inmates 
of the house to Satis, P. W. 22, wliich is 
not true. There is another fact which ap- 
parently tells against him, but it is not 
enough to prove his possession of tlie 
articles, found in the house. It is proved 
that he made a certain statement to 
Mr Duckfield, Superintendent of Police, 
which he subsequently tore up. We do 
not know how far that statement incri- 
minated him, and though it was of such 
a nature that it could not be legally pro- 
ved, ’we cannot presume that it contained 
confession of the guilt of possessing the 
articles found. If such presumption can 
b^ made, it wiy frustrate the very object 
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of the law which keeps out statements 
made to a police officer. Such a pre- 
sumption may be more damiging than 
the statement itself. This incident, there- 
fore, cannot be used as evidence against 
him. 

The very fact of his occasionally visi- 
ting the house proves that he was not in 
possession of the things inside the house. 
It is probable that his statement that he 
was in the house for two days previous 
to the raid to help nursing the people 
who were admittedly very ill is true, for 
no article belonging to him was found in 
the house at the search. I am not con- 
vinced that temporary residence in a 
house containing explosive articles^ even 
with the knowledge of their existence 
there, is possession, within the meaning 
of S. 5, Explosives Act. Conspiracy to 
possess, I take it, connotes some act of 
possession or attempted possession. On 
all these grounds I hold that the evidence 
for the prosecution falls short of bringing 
homo to the accused Dobi Prosad Chatter- 
jee the charges under which he has been 
convicted, and in my opinion he should 
be gfven the benefit of doubt and acquit- 
ted. As my learned brother has taken a 
different view let the case of the accused 
Debi Prosad Chat ter jee be placed before 
the Chief Justice for proper orders under 
S. 429, Criminal P. C. Let copies of our 
judgments be given to Babu Mrityunjoy 
Chatter jee, the vakil for the accused 
Debi Prosad Chatterjoo. 

LAppeil No. 91 was then placed before 
Buckland, J., for hearing, whose judg- 
ment was as follows.] 

Buckleind, J. — The appellant Debi 
Prosad Chatterjee has been convicted by 
the commissioners appointed under sub- 
Ss. 1 and 2, B. 4, Bengal Criminal Liw 
Amendment Act, 1925, of offences, under 
Ss. 120-B, I. P. C., 4 (b). Explosive Sub- 
stances Act, and 19 (f), Indian Arms 
Act and sentenced to three years rigor- 
ous imprisonment under S. 4 (b), 
Explosive Substances Act, and to eighteen 
months’ rigorous imprisonment under 
S. 19 (f), Indian Arras Act, the sentences 
to run concurrently. Nine persons in all 
of whom the present appellant was one 
were convicted. They all appealed. 
One of them was executed upon convic- 
tion in another case and the appeals of 
the others have been dismissed and the 
convictions and sentences have been 
affirmed except as regards Rajendra NaUi 


Lahiri whose sentence has been reduced. 
But as regards Debi Prosad Chatterjee, 
owing to a difference of opinion between 
the learned Judges who heard the appeal 
the matter has been referred to me 
under S. 429, Criminal P. C. In these 
circumstances, it is unnecessary that I 
should state all the facts at length, 
They are to be found fully stated in the 
judgment of the commissioners and ag4ia 
in tlie judgment of my learned brother 
Mr. Justice Cammiade. 

The question ‘is whether the evidence 
supports the conviction of the particular 
appellant. The test is, I think, as the 
learned vakil who appears for him has 
put it, whether there is evidence upon 
the reord of the commissioners upon 
which the conviction and the sentence 
can be supported. The point depends 
upon whether the evidence as to the 
appellant’s association with the other 
persons convicted shows that he was at 
Dakshineswar at the times stated for a 
legitimate purpose or that he was there 
for the * purposes which the prosecution 
alleges. There is evidence referring to 
instances more or less isolated when he 
was seen at Dakshineswar. But, with- 
out going into all the evidence in detail, 
there is iu addition a considerable body 
of evidence of some five or six witnesses 
which, if believed, in my opinion, estab- 
lishes the case for the prosecution. We 
first of all liave the evidence of Nabin 
Kali Dobi who describes how the house 
was taken for these persons and how it 
was arranged by the present appellant*^ 
The matter is narrated at some length 
and Debi Prosad answered various ques- 
tions by her as to whether the women- 
folk would come and so forth. The story 
is not, in my opinion, one which one 
would expect to heir, if it was a simple 
matter of Debi letting tlie house in which 
ho had an interest to his friends for a 
legitimate purpose. The evidence is not 
very strong, but there is indication that 
in letting the house there was something 
that ho wished to conceal. This is car- 
ried further by the evidence of Satish 
Chunder Chatterjee, a cousin of this ap- 
pellant. To him the appellant made 
disingenuous statements, for, ho said 
that he had got tenants for the house and^ 
that they were boys who messed together, 
that they were cousins and two of t^|sem 
had business and the othera were 
students. He said that they^rrercb 
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three brothers and two cousins — and they 
were acquaintances of his. 

On rtiat evidence, I should say, he was 
endeavouring, to -keep Satish Chunder 
Ohatterjee in the dark and to make it ap- 
pear that there was nothing which would 
give rise to any suspicion on the part of 
his relatives as to the persons to whom 
he was letting the house and at the same 
tinfe endeavouring to conceal their iden- 
tity ; for his case is that he did not know 
all these persons and that Jbhey were not 
all his acquaintances before ho let the 
house in August. Then, when we corno 
to the time when the house was occupied 
<by these persons, we find that there is 
evidence by the witness Norendra Nath 
Ohatterjee who lived at Dakshineswar 
that he saw young men washing their 
faces in the taqk aq^l among them was 
the appellant whom he saw entering and 
leaving the house, but never going to the 
houses of the neighbours. Then we have 
the evidence of Sumira Mahato Koiri 
who says that he siw Debi Prosad taking- 
his bath in the tank in front of the house 
which was afterwards searched. These 
facts show that Debi Prosad must have 
been on terms of some degree of intimacy 
with the occupants of the house ; and 
the frequency with which he went there 
appears from the evidence ot Suresh 
Chunder Ohatterjee who s^id that he had 
eeen Debi Prosad passing his house with 
other boys, that Debi Prosad had been 
■seen there about two or throe times a 
month and that the occupants of the 
house did not associate with the neigh- 
bours. If this evidence is believed, it is 
quite clear that the appellant was not 
frequenting the house at Dakshineswar 
for any of the purposes for which it is 
•contended his object was in going there. 
It is suggested that he visited a sister 
living at Dakshineswar. There is no 
•evidence that he went to her house and, 
•even if he did so, it is quite consistent 
with the evidence to which I have 
referred. 

A stronger argument has been based 
upon the fact that he was a co -sharer in 
the premises and went there to collect 
rent. But it is obvious that the evidence, 
if it is believed, proves that he went 
there in excess of what would be expected 
•of a co-sharer landlord who simply went 
to collect rent. As regards the collection 
of rant, the evidence is that until the 
month cf Nv. ;ember various other pai-ties 
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who were interested — and not only the 
appellant—went to collect rent. The 
point, in my opinion, does n.>t bear close 
investigation having regard to the rest of 
the evidence. It is further suggested 
that he simply went to see his former 
acquaintance ; but there is also evidence 
showing that he was seen about with 
persons other than the one with whom, 
he says, he w'as formerly acquainted. 

He endeavours to account for his pre- 
sence cn the day of the search — 10th of 
November and two days earlier by stating 
that some of the inmates of the home 
were ill and he was asked to stay and 
help to watch them. That statement 
might possibly have been accepted had 
there been no such evidence against him ; 
for, it appears that some of the inmates 
of the house were actually ill and it is 
conceivably possible that the appellant 
having gone there on the 8th November 
to collect rent was asked to stay and 
watch the sick and in his kindness of 
purpose dids so. But it is difficult to 
believe that that wholly explains his 
staying there in the face of the other evi- 
dence as regards his association with 
these persons. If the evidence to which 
I have referred be believed, there cm be 
no question as to the guilt of the appel- 
lant. In my judgment, no sufficient 
reasons have been advanced for showing 
that the view taken by the commis- 
sioners who tried the case was wrong or 
that I should take a dillerent view of the 
evidence on appeal. In my judgment, 
the appeal must be dismissed and the 
conviction and sentence must be 
affirmed. 

D.D. Appeals dismissed, 
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Page and Graham, JJ. 

Mt. Matangmi Gho’ie and others — 
Principal Defendants I and 2 — Appel- 
lants. 

V 

Mt. Monmohini Chose and others — 
Plaintiffs 1*^4 and pro forma Defen- 
dants — Respondents. • 

Appeal No. 225 of 1926, Decided on 
5th July 1927, from the appeyate order 
of the Sub-Judge, Dacca, D/- 15th March 
1926. 


Mt. Matangini (Jhdse v. MTrMoNMOHiNi Ghose 
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Bengal Estates Tartiixon Act (8 B. C. of 
1876), S. 149 — Estates Partition Act (6 J5. C. of 
1897), S'. 119 — The revenue officer who carries 
out the partition should not concern himself 
with the disputed question of title to the land 
under partition ; only a civil Couit has a right 
to decide that question. 

The revenue officer who carries out the 
partition should not concern himself with or 
affect to decide disputed questions of title to the 
land under partition. Though S. 149 prohibits 
attempts that may be made by way of litigation 
to re-agitdte such vexed questions as whether 
the partition as made or the proportionate 
revenue imposed upon any separate estate is 
fair or correct, it does not provide that a 
person who claims an interest in the land 
which is the subject of a partition should be 
deprived of the right to have the validity of his 
claim decided by a Court of law, although no 
doubt in certain circumstances the firtil decree 
in the title suit may be subject to the partition 
that was or will be made and must be framed 
in such manner as to gi\e effect to the p rti- 
tion : 36 Cal. 7i6 ; 37 Cal. 6b2 ; 16 C. W. y. 

6cl9 and A. 1. Jx. 19‘i4 Cal. 245, Bef. 

[P 42, C2, P4^ C 1] 

Tarahesuar Pal CJiaudhnry and Pra- 
kash Chandra Pakrashi — for Appellants. 

Eajendra Chandra Guha and Kiran 
Mohan Sircat — for Eespondents 

Piraj Mokan Majimda ? — for Deputy 
Eegistrar 

Page, J .— This appeal depends upon 
the true construction of S 14^1, Estates 
Partition Act (8 of 1876), now B 119 
of Act 5, 1897. S 149 luns as fol* 
lows : 

No order of a revenue officer ...... (d) made 

under P.irt IV, Part V, Pait VI, Part VII, 
Part VllI, (except as provided in the next suc- 
ceeding section) or Part IX 

shall be liable to be contested or set aside by 
a suit in any Court, or in any manner other 
than as is expressly provided in the Act. 

The material facts for the purposes of 
this appeal are few and simple. An ap- 
plication for partition of a parent estate 
No. 397 in the Dacca Coliectorate was 
preferred under the Act of 1876 by the 
registered projirietors Tlie partition 
was duly effected on 25th August 1912, 
and the appellants as recoi’ded proprie- 
tors were put into possession of Sahams 
No. 15356 and No. 15340 which had been 
carved out of the parent estate, and had 
been allotted to them respectively. Many 
years after the partition proceedings 
had been completed the respondents filed 
the present suit No. 260 of 1924, in which 
they claimed a declaration that they 
were entitled to an 8 gandas share in 
kharija taluki right in Mauza Jhougara, 
part of the parent estate No. 397, g,nd 


that after partition they were entitled in 
kharija taluki right to a 3-annas 16' 
gandas share in Saham No 15356^nd to 
a 3’annas 17-gandas share in Saham 
No 15140. They also claimed a decree 
for possession of their said shares and 
incidental relief. 

The trial Court dismissed the suit 
upon the ground that it was not main- 
tainable under S. 149, Estates Partiiiioti 
Act, 1876. The* lower appellate Court' 
reversed the decree of the trial Courts 
holding that the suit was maintainable 
and remitted the case to the trial Court 
to be heard and determined on the merits. 
The question that falls for determina- 
tion is whether or not in the suit as 
framed an order of a revenue officer 
within S 149 (d) is 

liable to be contested or set aside. 

Now, the scheme of the Estates Parti*" 
tion Act, as T apprehend that enactment 
is to enable the co"sharers of an estate, 
each of whom jointly and severally ares 
liable for the revenue to which it is 
assessed, to obtain a partition of the 
parent estate into two or more separate 
estates in such a form that on the one 
hand, the payment of the revenue se- 
cured upon the property should not be 
jeopardised, and, on the other hand, that- 
the several co-sharers should be liable 
to pay only that portion of the revenue 
imposed upon the parent estate as ha(} 
been charged upon the separate estates- 
which respectively are allotted to them. 
But, as I read the Act, it was neither 
intended nor enacted that the revenue 
officer who carried out the partition, 
should concern himself with, or affect to 
decide disputed question of title to the 
land under partition. That is a function 
more fittingly performed by a Court of 
Law ; the principal duty of the revenue 
officer ill effecting the partition being to 
provide that the security for the pay- 
ment of revenue should he safe-guarded. 
A perusal of the Act discloses that the 
revenue officer is to have regard to 
the claims of the recorded proprietors of 
the estate. It is only a recorded pro- 
prietor who is entitled to claim a parti- 
tion under the Act, and it is the recor- 
ded proprietors whose names are to ap- 
pear in “ the paper of partition (S. 77.)’* 
In my opinion the object of the Legis- 
lature in enacting S. 149 was to ipro" 
hibit any attempt that otherwise m4ght 
have been made by way of ^iftigisticflfi to 
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re-agitate svtch vexed questions as 
whether the partition as made, or the 
proportionate revenue imposed upon any 
separate estate, was correct or fair ; see 
in this connexion Ananda Kishore v. 
Daiji Thakurani (l), Janaki Nath v. 
Kail Narain (2) ; Lakhi Ghoivdhuri v. 
Akloo Jha (3), Ami Kumar Bisiias v. 
Bash Mol an Saha (4). Having regard 
to fhe elaborate machinery that had been 
set up for carrying out the partition it 
is, I think, , clear that the Legislature 
intended that such matters should not 
be re- opened except as provided in the 
Act. But, in my opinion, the Legisla- 
ture by enacting S. 149 did not intend 
or provide*that a person who claimed an 
interest in the land which was tlie sub- 
ject of a partition should be deprived by 
a Court of Law ; although no doubt, in 
certain circumstances the final decree in 
the title suit would be subject to the 
partition that was or would be made, 
and must be framed 

in such manner as to give elToct to the parti- 
tion. 

See for example Ss. 24 to 28 (to which 
S. 149 is not applicable), Ss. 116 and 150 
In the present suit the respondents do 
not seek eitlier to contest or disturb the 
partition as miXde, nor do they question 
in any way the quota of the revenue 
payable by any of the separate estates 
into which the parent estate has been 
divided. Indeed, if the respondents suc- 
ceed in establishing their claim to a 
share in the sahams, the result will be 
that the ultimate liability of the recorded 
proprietors to pay revenue will pro tanto 
be diminished, while the payment of 
revenue will be further secured by reason 
of the added liability of the respondents 
to pay the revenue due. 

For these reasons, in my opinion, the 
claim in the present suit is not barred 
by S. 149 of the Act of 1876 and the ap- 
peal must be dismissed with costs ; the 
hearing fee being two gold moliurs. 
Graham, J.— I agree. 

N.D. Appeal dismissed. 


.(1) [1909] 36 Cdl. 726^1 I. C. 5l9=l0 C. L. 
J. 189. 

(2) [1910] 37 Cal. 062=7 I. C. 881=15 C. W. 
N. 45.- 

(3) ' [1912] 16 C. W. N. 639=13 I. C. 123. 

(4) A. I. R. xcf24 Cal. 245. 
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Mukerji and Graham, JJ. 

Priya Nath Manna and others — De* 
fendants — Appellants 
v. 

Ofllcial Trustee of Bengal and others — 
Plaintiffs — Respondents. 

Appeals Nos. 275 to*280 of 1926, Deci- 
ded on 24th May 1927. 

(a) Landlord and Tenant — Hclattonslnp may 
be governed by status. 

The relationship of landlord and tenant 
under Bengal Tenancy Act may bt3 governed 
not only by contract but also by status. 

[P 45 C 1] 

(/>) Bengal Tenancy Act, S. 158 (d) — Rcvemie 
o^icer %s'competcnt to ascot tain the rate of 'tent 
and xf thet e is none, to detetinlne a fait and 
eguitable lent^ 

• The revenue oflicer is, on a local enquiry, 
competent to ascertain the contract rent 
or rate of rent, but if he finds that there 
is none such, he is equally competent to 
determine a fair and equitable rent for e.ich of 
the holdings; SC.W.N. 15, 0 C. W N. 592 
and id Cal, lb2, [F, B. ) Kyipl. [P 45 C 2] 

(c) Bengal Tenancy Act, S 158, Cl. (d) — 
Land lot d can a'^L for a da tee for bach tents at 
a fair and equitable latc which is found fot the 
years in suit. 

The determination of the rent under the 
section when it is fair and equitable rent, for 
the holding must be such as is payable at the 
time of the application and on its basis only 
rent for future years may be realized and not 
for the years in arrears in the suit ; while there 
is nothing to prevent the landlord from asking 
for a decree for back rents at such rate as the 
Court may find to be fair and equitable for 
the years in suit : 22 C. W. N. 685, and A. I, 
B. 1925 Fat. 659, Expl [P 46 C 1] 

(d) Civil F. C., O, 4l, R 23 — Court need not 
remand a case ij the only object is to have cn' 
gulty tinder Bengal Tenancy Act, S. 158. 

There is no point in sending the case down 
to the trial Couit if the only object of adopting 
that course is to have an enquiry under S. 158,. 
Bengal Tenancy Act by a re\enue officer. The 
result of such enquiry may be taken into con- 
sideration by the appellate Court itself and then 
the appeal may be finally disposed of. [P 44 C 2] 

Nahadtoip Chandra Saha — for Ap- 
pellants 

Giinada Charan Sen, Santosh Kumar 
Bose, and St sir Kumar Banerjee for 
Hartdas Majumdar — for Respondents. 

Mukerji, J. — The two main conten- 
tions of the appellants in thesa appeals 
being, first that the remand is bad, and 
second that S. 158, Bengal Tenancy Act, 
has beei misappreciated by the Court 
below, it is necessary to examine the 
precise character of the suits which have 
given rise to the appeals and the nature 
of the reliefs askjd for therein. 
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These six appeals arise out of as miny 
«uits for recovery of arrears of rent. The 
plaintiffs alleged that the defendants paid 
rent at a certain rate for the holdings, and 
that in the record of rights no rent was 
^mtered, but it was only stated the hold- 
ings were liable to assessment of rent. 
The plaintiffs prayed ; (i) for rent at the 
said rates, and (2) that if the defendants 
denied those rates and the plaintiffs failed 
to prove them, they might be given de- 
crees for fair and equitable rents, and 
they said that the rents they claimed 
represented such fair and equitable rents 
for the holding and that those rents 
should accordingly be settled as such. 
The defence, which is material i at this 
stage, was that the rents of the holdings 
were really much less and were what were 
stated on their behalf. 

There was a further prayer by the 
plaintiffs for enhancement under S. 30, 
Cl. (b), Bengal Tenancy Act, but this 
prayer was ©veixtually witlidrawn There 
was a defence on the ground of remission 
on account of ‘haja’ but it was loft open 
wif|i the cmsent of both the parties as it 
was not pressed so far as these suits were 
concerned. During the pendency of the 
suits on the 4th July 1925, the plaintiff 
filed a petition for a local enquiry under 
S. 16B, Bengal Tenancy Act. The Munsif 
rejected the petition holding that there 
was an existing rate of rent, which was 
the rate alleged on behalf of the defen- 
<lants and when the existing rate could be 
determined an enquiry under that section 
for the determination of fair and equi- 
table rent was not permissible. Being of 
that opinion he decreed the suit for the 
rents admitted by the defendants. 

The Subordinate Judge on appeil by 
the plaintiffs has passed a judgment the 
terms of which' are somowdiat difficult of 
comprehension, and there has accordingly 
been a good deal of controversy at the Bar 
as to what ho has exactly found. He has 
in the result, set aside the decrees of the 
trial Court and reminded the suits to 
that Court with directions to grant the 
plaintiffs’ petition under S 158, Bengal 
Tenancy Act. The defendants are the 
appellants to this Court from this order. 

tn our opinion, the two findings which 
the Subordinate Judge has recorded and 
which cannot be now challenged are : first 

that the piaintiffs could not prove a fixed jama 
as there was no such fixed jama, 
and second 


that the defendants could not ptove fixed jamas 
as there were none. 

These two findings have been ijepeated 
in another part of the judgment in these 
words : 

Regard being had to the evidence discussed 
above as adduced by the plaintiffs and the de- 
fendants, I find no hesitation to say that there 
were no fixed jamas in existence. 

Then he proceeded to observe thus : 

It must be held that there was no subsir.ting 
contract and there must be an enquiry for 
ascertainment of fiir and equitible rent 

In that, viow the learned Judge re- 
manded the suits as indicated above. 

The appellants’ first ground, in our 
opinion, ought to succeed. There is no 
point in sending the cases down to the 
trial Court if the only object of adopting 
that course is to have an enquiry under 
S. 158, Bengal Tenancy Act, by a revenue 
officer. The result of such enquiry may 
be taken into consideration by the ap- 
pellate Court itself and then the appeal 
may be finally disposed of The last-men- 
tioned ^cour9e will have, if nothing else, 
this advant^ge that it will do away with 
the necessity of at least one appeal 

The next contention of the apjpellant is 
that S. 158 has no application as the rent 
payable” within the meaning of 01. (d) 
of the section is only the existing rent 
and not the fair and equitable rent. In 
support of this view reliance is placed 
upon the mirginal note to the section 
which speaks of “application to deter- 
mine incidents of tenancy” and certain 
decisions of this Court to which we shall 
presently refer It is also contended that 
the plaintiff, having failed to prove ^ the 
rate at which he claimed, is not entitled 
to decrees for fair and equitable rents even 
if they may be determined under S. 158. 

In one of the earliest decisions of this 
Court, Nit{ja7imi(f GJiose v. Kishen 
Kishore (1), which was a suit instituted 
under S. 5, Act HO of 1859 for the pur- 
pose of settling what the defendant’s 
rents should be at the purgonnah rate 
and to obtaiu from him a kabuliyat at 
those rates, this Court pointed out that 
where A avowedly holds and cultivates 
B'a land, he is by the universal custom 
of this country B’.s tenant (even without 
express permission to cultivate on B’s 
part, or express condition to pay rent on 
A’s part and while so holding and culti- 
vating, is bound to pay B a fair rent and to 
give him a kabuliyat "The learned ijudges 
pointed out the 'distinction betweeh the 
(l) “[1864] ' W. R. 1864 Tct.^. miinlk Si. 
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English law and the law of this country 
in this respect. Suits for pottahs and 
kabuliyats under the provisions of Act 10 
of 1869* were somewhat rare and S. 158 
was introduced to provide for a means of 
obtaining an authoritative statement of 
the essential incidents of a tenancy. 
Where there is an arrangement as to the 
rent that arrangement is the incident 
as to rental as contemplated by Cl. (d) 
of tfhe section. Where there is the 
relationship of landlord ami tenant with- 
out an arrangement as to the payment of 
rent properly so called the law recognizes 
an implied promise on the part of the 
tenant to pay a rent that is fair and 
equitable and that fair and equitable rent 
is the rent that is payable within the 
meaning of that clause This is the view 
that was taken of the clause in the case of 
Barhamdut Misser v Krishna Sahay (2) 
where it was said that the relationship of 
landlord and tenant under the Bengal 
Tenancy Act may he governed not only by 
contract but also by status and that Cl (d), 
S. 158, admits of the determination of fair 
and equitable rent when the fair and 
equitable rent is the rent that is payable by 
the tenant at the time of the application. 
This also is the view of the Patna High 
Court as expr-essed in the case of Bamgo~ 
bind Singh v. Shashi Sekhar Prasad 
Singh (3). In some of the reported cases 
it has been said somewhat loosely, as I 
presume to think though with the utmost 
respect for the learned Judges who de- 
cideded them, that ‘ the rent payable" 
within the meaning of the clause is the 
“existing rent" in the sense of the rent 
that was being paid or had previously 
been paid, but when the decisions of 
these cases are examined in the' light of 
the facts of the cases themselves it is 
doubtful whether any such proposition 
was ever meant to be laid down. Of 
these cases the more worthy of 
notice are the cases of Puma Bai v. 
Bunshidhur Singh (4), Srt Barain Tha- 
kur V. Luchmeshwar Singh (5) and Dehen- 
dro Kumar Bundopadhya v. Bhupendro 
Narain Dutt (6). In the first of these 
cases there are some observations which 
support the appellants’ contention but the 
show facts that the revenue officer there 
was given certain direction which went 

“(ii) 09143 isir w7Nr466^2¥irC. 9ia 
•(8) A I. R. 1926 Patna 617, 

(4J [1S99J 3C. W. N, 15. 

(6) [1902] 6 C W. N. 592. 

f 6) tl892j 19 Cal. 182 (P. B ). 


beyond what the revenue officer his to* 
do under the section and also that the 
enquiry that was held by him was out- 
side the range of the enquiry that was* 
necessary for assessing fair and equitable- 
rent for the tenants’ holding. In the 
second case in a proceeding under S. 158* 
the Court proceeded to assess additional 
rent for excess lands found to be in the- 
occupation of a tenant and it was held 
that it had no jurisdiction to do as its- 
function was limited to record the exist- 
ing rent payable at the time of the aj)- 
plication and did not extend to assess ad- 
ditional rent for excess area. The last 
case mentioned above is more im])ortant 
as being a Full Bench decision of the 
Cou>'t. In that cise it was observed' 
that 

tlie object of this section is to enable the Court 
to ascertain what are the incidents of the exist* 
ing arrangements between a landlord and tho 
tenant, and not to enable the Court in effect to 
make a new contr.ict for pirties between whom 
no contract was m existjnce at any time before 
the date of the application 

The facts of that case in connexion' 
with which these observations were made 
were that under colour of an application- 
under S. 158 asking for the determi na- 
tion of the incidents of a tenancy a lease 
was sought to be set aside under whiciv 
the tenant came into possession. In our 
opinion the appellant’ contention is not 
well-founded. The revenue officer will, 
on the local enquiry he will hold, be com- 
petent to ascertain the contract rate oi 
rate of rent; if he finds that there is none 
such, he will bo equally competent tc 
determine a fair and equitable rent foi 
each of the holdings. In the latter cas€ 
the fair and equitable rent is the rent 
payable in respect of the holding on the-- 
basis of the implied promise which thu 
status will give rise to. 

Here a further question arises, as it* 
seems to be the view of the learned Sub- 
ordinate Judge that if the revenue officer 
finds fair and equitable rents the plain-^ 
tiff will be entitled to decrees on the 
basis thereof. This follows from his- 
omission to give any further directions- 
on the point and is likely to mislead any 
Court that may have occasion to deal 
with the suits hereafter. The question^ 
therefore requires consideration. 

As has been pointed out by Richard- 
son, J., in his well-considered judgment- 
in the case of Dhananjoy Manjhi v. 
U n^ndranath Deh (7) a suit assess- 

( 1 ) [1918] 22 C. W. N. 685=46 1 0. 428. 
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rent is consistent with and arises out of 
the general law and the land revenue 
system of the country, and is irrespective 
of anything in the Bengal Tenancy Act. 
The learned Judge in that judgment re- 
ferred to certain cases in which a claim 
for assessment of rent and for recovery 
of such rent for a certain period has been 
either expressly held as maintainable or 
has passed unquestioned. On the other 
hand in Partah Mohton v. Wazir-un-Nisa 
(8), the learned Judges of the Patna Higli 
Court, following an earlier decision of 
the same Court laid down that in a suit 
for assessment of a fair and equitable 
rent it is understood that rent had not 
been settled or paid hitherto and the 
Court is asked to determine the i*ent to 
bo paid in future and, therefore, the 
plaintiff is not entitled to claim rent in 
arrears at the rate to be assessed as fair 
and equitable in the suit. Tlie two views 
are not necessarily conflicting. The de- 
itermination of the rent payable under 
jCl (d), S 158, when it is the fair and 
equitable rent for the holding must be 
such as is payable at the time of the ap- 
plication and on its basis only rent for 
future years may be realized and not for 
the year in arrears in the suit ; while 
there is nothing to jirevent the landlord 
fnmi asking for a decree for the back 
rents at such rate as the Court may find 
to bo fair and equitable for the years in 
suit. Tf the revenue officer is able to 
determine the contract rents the jdaintiff 
will undoubtedly be entitled to decrees 
on the footing thereof. If ho finds only 
fair and equitable rents those can only 
he sucli rents as are payable at the time 
of the applicition. In the latter case tne 
plaintiffs having failed to prove the con- 
tract rents as alleged by them, and there 
being nothing to show what the fair and 
equitable rents for the period in suit was 
the plaintiffs’ claim will bo allowed only 
to tBie extent it is admitted by the defen- 
dants, and they will bo entitled to a de- 
claration as to the fair and equitable rents 
that are found for the holdings 

With these directions we allow the ap- 
peal and set aside tlie order of the learned 
Subordinate Judge and send the cases 
back to his Court so that the Court may 
now direct an enquiry under Cl 2 of 
S. 158, Bengal Tenancy Act, and on receipt 
of the report of the revenue otticer as re- 
gards the result of thit enquiry proceed 
(8) A. I. R. 1925 Pat. 559^"i Pat. G04. ’ 
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to dispose of the appeals in the manned 
indicated above. 

The appeals succeed to the extent above 
mentioned, but in view of the nature of 
the success there will be no order for costs. 
Graham, J. — I agree. 

N.D. Appeals allowed. 
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Page, J. 

Bonornali Gope — Petitioner. 

V. 

Fakir Chanel Pal and others — Opposite 
Party. 

Civ. Rev. Application No 363 of 
1927, Decided on 7th July 1927, from the 
decision of the 4tli Munsif, Munshiganj, 
D/- 22nd December 1926 

(а) Limitation Act, S. 1\ — Time ^pent in a 
Court not dechninj to entertain the suit cannot 
he deducted. 

Where a suit to recover money lent upon 
interest payable on domind was filed before a 
Union Court and that Court finding that it was 
desirable, that the suit should be tried by per- 
sons versed in law, ordered that it should bo 
conducted in proper Court, and by the time 
the suit was filed in the Sinxll Cause Court, the 
cause of action was time barred : 

Held : that the pl'ainciff is not entitled to 
deduct the period during which he was prose- 
cuting the suit in the Union Court. [P 47, C 2] 

(б) Limitation Act, S. 12 — Copy unnecessary 
— Time cannot he excluded. 

Time spent in obtaining copy of an order 
which is not necessity for filing is not ex- 
cluded. [P 47, C 2] 

Panohanan Ghose, Eadhika Banjan 
Cruha and, Jatis Chandra Gnha~iox Peti- 
tioner. 

Jatindara Mohan Chowdhury iov Jiten' 
dra Nath Sen for Opposite Party. 

Judgment. — This is an application 
under S. 25, Provincial Small Causes 
Courts Act, to revise a decree passed by 
the learned Munsiff of the Small Cause 
Court at Munshigunge. The suit was 
brought to recover money lent upon inter- 
est which was repayable on demand. 
The money was lent on the 2nd, 3rd, 4th. 
5th and 6th May 1923. On the 14th June 
1926 the plaintiff filed the present smt. 
Prima facie his ciuse of action is time- 
barred. The learned Munsif, however, 
held that the claim was not time-barred, 
and decreed the suit in part. 
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Two points are taken by the learned 
wakil for the opposite party. The first 
is that the period between the 2nd May 
1926 and 6!]h June 1926 should be deduc- 
ted from the period of limitation upon 
the ground that during that period the 
petitioner was prosecuting in good faith a 
•suit to recover the subject-matter of the 
present suit in the Union Court in Bihar 
which Court from defect of jurisdiction or 
throtigh causes of a like nature was unable 
to entertain it. It was the common case of 
the petitioner and the opposite party that 
in law and in fact the Union Court of Bahar 
had jurisdiction to entertain the suit. 
But the learned vakil for the opposite 
party contended, having regard to orders 
passed by the Union Court, that the oppo- 
site party should be given the benefit of 
S. 14, Limitation Act, upon the ground 
that his failure to prosecute the suit in 
the Small Cause Court was due not to 
lack of diligence on his part but to the act 
of the Union Court. When the suit came 
on for the hearing before Union Court 
that Court pissed the following order : 

It being desirable that there should be a pro- 
per trial conducted by persons versed in law of 
ihe question regarding the document filed by 
the plaintiffs and regarding the question of the 
rate of interest, this Court orders that the suit 
be conducted \n the proper Court. 

I am unable to accede to this conten- 
tion. The opposite party was guilty of 
•considerable and unreisonable delay in 
taking steps to recover the debt due to 
him. He waited until the 2nd May 1926 
(within two or three days of the expiration 
of the three years’ period of limitation) 
before he filed his suit in the Union 
Court. If he had filed his suit with due 
-diligence in the Union Court there would 
be ample time after the Union Court had 
considered the matter for him to have pre- 
sented his suit in the Court of Small 
Causes, within time. Further, I am not pre- 
pared to hold, having regard to what fell 
from the Union Court on the 6th June 
that the Court intended thereby to decline 
to entertain the suit or to decide that it 
had no jurisdiction or that through want 
of- jurisdiction or any other cause of a 
like nature it was unable to entertain the 
suit. 

The second contention upon which the 
learned vakil for the opposite party 
sought to uphold the decision under review 
wrfs that, assuming that he was entitled 
to th^ benefit of S. 14 for the period bet- 
ween# the 2nd May and 6th June, he 
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was also entitled upon the same ground 
to the benefit of S. 14 in respect of the 
period from the 6th June to 14th June 
because on the 6th June he had applied 
for a copy of the order of the Union Court 
that had been passed on that date, but 
the copy was not supplied to him until the 
12th June, which was a Saturday, and he 
filed his suit in the Small Cause Court on 
the following Monday the 14th. In sup- 
port of this contention he relied upon the 
case of Lakshiram Mandal v. Sonatan 
Basar{i) decided by Mookerje and Teunon, 
JJ. in which their Lordships gave a very 
wide and liberal interpretation to the 
provisions of S. 14. 

It is, unnecessary to express any opin- 
ion as t© the correctness of that decision 
because, in my opinion, it was unneces- 
sary for the opposite party to wait from 
the 6th to the 14th June before he filed 
his suit in the Small Cause Court. The 
suit could have been filed without a copy 
of the order of the Union Court, al- 
though no doubt it would have been right 
and proper to draw the attention of the 
Small Cause Court to what had taken 
place in tiie Union Court in duo course 
In my opinion, •neither of the two grounds 
upon which the learned Vcakil on behalf 
of the opposite party has based his con- 
tention that the order under review 
should be supported is sound The result 
is that the suit in the Small Cause Court 
was barred by limitation, and the decree 
passed by the Munsif on the 22nd Decem- 
ber 1926 cannot stand. The decr^ is set 
aside, and the suit dismissed 

In the circumstances of this cise I 
make no order as to costs in either Court, 
aid I desire to express no opinion as to 
whether it is still open to the opposite 
party to prosecute the proceedings which 
he initiated on the 2nd May before the 
Union Court. 

N.l). Suit dismissed. 

(irTu^i2]~i5 C. L. J. l60=7 iT C. 7'/5. 
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Cuming and Cammiade, JJ. 

Jamiruddee Naskar and another — De- 
fendants— Appellants 

V 

^ Basanta Kumar Boy and others — Plain- 
tiff k Pro forma Defendants — Bespondents. 

Appeal No. 278 of 1925, Decided on 
14th July 1927. 
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Adverse Possession — Landlord and tenant — 
Knowledge or want of knowledge on the part of 
the landlord is immaterial in regard to the 
acquisition of a tenant's interest in property 
by adverse possession. 

The knowledge or want of knowledge on the 
part of the landlord is perfectly immaterial in 
regard to the question of acquii^ition of a tenant’s 
interest in property by adverse possession, ^and 
a landlord as against whom a person has been 
asserting tenant-right cannot repudiate the 
other man’s interest unless he can prove that 
he was fraudulently kept out of knowledge of 
the assertion of the title by the other man: 
17 C. W. N. 1098 and 19 C. W. N. 136, Foil. 

[P 48, C 2] 

Syed Nasim AH — for Appellants. 

Manmaiha Nath Boy and U rukramdas 
Chakravarty — for Respondents. 

Cammiade, J . — This is an appeal by 
the defendants in a suit for recovery of 
possession of six bighas and 15 cottas of 
land CvOm prised in a tenancy the exact 
nature of which has not been ascertained 
by either of the learned Courts below. 
The plaintiff sued on the allegation that 
this tenancy was an under-raiyati ten- 
ancy, and that the defendants were tres- 
passers who had purchased the interests 
of the late tenants and had acquired no 
rignt by their purchase The Court of 
first instance dismissed the suit but the 
Court of appeal below decreed it. The 
facts are as follows: 

The tenancy had originally been held 
by one Asmatulla who had several sons 
and daughters. After Asmatulla’s death 
the tenancy seems to have been held, 
according to the case of both parties, by 
two of Asmatulla’s sons, Samiruddi and 
Robbani. The first defendant is another 
son of Asmatulla and the second defen- 
dano is a grandson by another son; and 
these two defendants purchased the ten- 
ancy from Samiruddi and Robbani by 
two decrees, one of the year 1310 and 
the other of the year. Ibl2 B. S. The 
plaintiff had granted rent receipts to the 
defendants from so far back as 131 2 show- 
ing them as marfatdars. The suit for 
ejectment was instituted in 1920 corres- 
ponding to 1327 B. S. so that the 
defendants had been paying rents to the 
plaintiff for 15 years at least before the 
institution of the suit. The learned Sub- 
ordinate Judge in decreeing the suit held 
that, although the plaintiff had been re- 
ceiving the rent . from these defendants 
from so far back as the year 1312, be- 
cause these defendants were members of 
the family of Asmatulla, the plaintiff was 
not aware till quite recently, that is to 


say, within 12 years from the date of the 
suit, that the defendants were claiming 
to hold the land by virtue of their own 
title. The Court of first instance found 
in so many words that the defendants 
had been in possession from the time of 
their purchase. Although that finding 
is not reproduced in express terms in the 
judgment of the appellate Court still the' 
wording of that judgment shows that that 
finding was accepted and that the Sub- 
ordinate Judge was of opinion that the* 
mere fact of possession and assertion of 
title for a period of more than 12 years- 
did not confer title on the defendants be- 
cause the plaintiff was not aware of the 
assertion ot such title. 

This matter has been discussed in the 
case of Probhabati Dasi v. TaibaturP 
nessa Chaudhurani (1) and in Panckkari 
Ghattapadhija v. Maharaj Bahadur 
Singh (2). In both these cases it has- 
been said that the knowledge or 
want of knowledge on the part of the 
landlord was perfectly immaterial in re- 
gard to the question of acquisition of a 
limited interest in property by adverse 
possession, and that a landlord as against 
whom a person has been asserting tenant- 
right cannot repudiate the other man’s 
interest unless he can prove that he was 
fraudulently kept out of knowledge of the 
assertion of the title by the other man. 
It is only by invoking the aid of S. 18, 
Limitation Act, that the landlord can 
avoid the effect of possession and asser- 
tion of title by a third person claiming 
the interest of a tenant on the land. It 
is obvious that if a person occupies the 
land for a period of 12 years he may 
acquire, if he so chooses, an absolute in- 
terest in the land, and it is only because 
he chooses to assert only a limited inter- 
est that he acquires only such limited in- 
terest. Therefore, whether the landlord 
chooses to make himself acquainted with 
the facts that the man in possession as^ 
serts his own title to the land or not 
limitation will run against the landlord. 
In these circumstances the decision of the 
first Court must be upheld. The deci- 
sion of the Subordinate Judge is reversed 
and that of the Munsif is restored with 
costs in all the Courts. 

Cuming, J. — I agree. 

N.D. Appeal allowed 

(1) [1913] 17 C. W. N. 1088—10 I. C. jR64=19 

C. L. J. 62. ^ 

(2) [1916] 19 C. W. N. 186=28 I. C. VOk 
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CUMING AND CAMMIADE JJ. 

BaiShuddin and others — Defendants — 
Appellants. 

V. 

Mt. Waiz Bibi and others — Plaintiff 
and Defendants — Respondents. 

Appeal No 216 of 1925, Decided on 
13tli July 1927 from the appellate decree 
of the Second Sub-Judge, Chittagong, D/- 
8th September 1924. 

Civ%l P. C., S. 100 — Mushac^. 

The question as to whether a gift is bad aS 
offending against the doctrine of mushaa is a 
mixed question of law and fact and it cannot for 
the first time be raised in second appeal: 86 Cal. 
1 (P. C.), Bel. on. [P 49 C 2] 

Narendra Kumar Das — for Appellants 

Chandra Sekhar Sen — for Respon- 
dents. 

Cuming, J.-~ This^ appeal arises out of 
a suit for a declaration of the plaintiff’s 
raiyati title and for recovery of posses- 
sion of the lands described in the sched- 
ules to the plaint. The case of the 
plaintiff was that the lands had been 
gifted to her by her mother Hadya Bibi 
by means of a hebanama. The cise of 
the defendant was a denial of the plain- 
tiff’s title. 

The first Court decreed the plaintiff’s 
suit in a modified form. The plaintiff’s 
title in kayami mukarrari right to plot 
(ka) measuring gundas and to the 
disputed land described in Sch. 2 was 
declared and she was to get ejmali 
possession of these lands with the defen- 
dants. Defendants 1 (ka), 1 (kha) and 
1 (gha) appealed to the District Court 
and there was also an appeal by the 
plaintiff. The District Court ordered the 
decree of the first Court to be modified 
to this extent; that the decree should be 
for exclusive possession of the lands of 
Sch. 2 of the plaint; and in the other 
lands the decree made by the first Court 
to the extent of the plaintiff ’s share for 
ejmali possession with the defendants 
was to stand. Neither of the lower 
Courts determined the question of the 
plaintiff’s share in 12i gundas land in 
which she was to get ejmali possession 
with the other defendants. Defendants 
1 {ka)f 1 (kha)t 1 (ga) and 1 (gha) have 
ajspealed.to this Court. 

The appellants have raised three points: 
first^f all, that the gift of an undivided 
shaife is bad as it offends against the 
1 26 C/7 & 8 


condly, that it is neither alleged nor 
proved that the gift was accompanied by 
delivery of possession; and lastly, that 
the decree of the lower appellate Court 
is in vague terms and that the lower 
appellate Court should have determined 
the question of share. 

With regard to the first point: the res- 
pondent contends that the question of 
mushaa is a mixed question of law and fact 
and it cannot be raised for the first time in 
second appeal. He draws our attention 
to the case of Ibrahim Goolam Ariff v. 
Satboi (l), a decision of the Privy 
Council in which it has been pointed out 
that the doctrine of mushaa is entirely 
unadapJed to a progressive state of so- 
ciety and that it should be con lined 
within the strictest rules. The respon- 
dent, I think, is quite correct in her 
contention. The question as to whether 
the gift was bad as it offended against 
the doctrine of mushaa is a mixed nues- 
tion of law and fact. It is possible in 
certain circumstances, for instance where 
the gift is made to a co-heir, it does not 
offend against the doctrine of mus’iaa 
That being so, it is not open to the appel- 
lants to raise what is clearly a mixed 
question of law and fact for the first time 
in second appeal. 

The next point argued by the learned 
vakil for the appellants is that it is 
neither alleged nor proved that the gift 
was accompanied by delivery of posses- 
sion. On this point there is a definite 
finding of the first Court that the neces- 
sary formalities had been complied with. 
That Court described those formalities 
txs being a declaration of the gift by the 
donor and acceptance of the gift by the 
donee and delivery of such possession as 
the subject of gift is susceptible. This 
finding has not been set aside by the 
lower appellate Court. Both these 
I)oints are, therefore, decided against the 
appellants. 

There remains now the last remaining 
point: that the lower appellate Court 
should have determined the share of the 
plaintiff. The respondent is equally of 
opinion that the lower appellate Court 
should have determined the share of the 
plaintiff. The case will, therefore, be 
remanded to the lower appellate Cdurt 
and the lower appellate Court will pass 

‘ ^1) [1908] 36 Cal. i~34 X. A. X 37-^11 C. W. Is 
978=6 C. L. J. 696 (P. C.). 
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its decree after it has determined the 
share of the plaintiff in the 12i gundas 
plot. 

The plaintiff'respondent is entitled to 
her costs in this Court. 

Cammiade, J. — I agree. 

R.K. Case remanded. 
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Page, J. 

J. M. Gregory — In re. 

Insolvency Case No 48 of 1925, Deci- 
ded on 7th April 1927. 

[а) Presidency Toion^ 'Insolvency Act, S. 0 (i) 

— Registrar can order discharge on an un- 
opposed application. ^ 

The Registrar in insolvency has no jurisdic- 
tion to entertain an opposed application for the 
discharge of an insolvent, but he has juris- 
diction to pass an order of discharge upon an 
unopposed application. [P ol C»l] 

(б) Presidency Totvns Insolvency Act, S. 8 (1) 
— Registrar can rescind the cider of dis- 
charge made by him whether application is 
opposed or not. 

The Registrar in Insolvency has jurisdiction 
to pass an order rescinding the order of dis- 
charge that he himself has made whether the 
appl?c 'tion is opposed or unopposed. [P 51 0 1] 

(c) Presidency Towns Insolvency Act, (3 of 
1908) I Ss. 52 and dl—Discharge in first insol- 
vency — Insolvent adjudicated a second time — 
Discharge in first insolvency rescinded — xis- 
sets acquired after first discharge and second- 
adjudication are divisible in second insolvency 
and Official Assignee can represent creditors in 
first insolvency at such distribution. 

An insolvent obtained an unconditional dis- 
charge, no assets being recovered. He was 
again adjudicated insolvent, and his property 
acquired after the discharge thereupon became 
vested in the official assignee for destribution 
among his creditors. Meanwhile, the order of 
discharge in the first insolvency was rescinded, 
aud it was ordered that the adjudication should 
be revived, and an order was made that the 
proceedings in the two insolvencies should be 
consolidated. 

Held, that subject to any bona fide and 
valid disposition of the property of the insol- 
vent that had been effected between the date of 
discharge and its rescission, the property ac- 
quired after the discharge, and any other assets 
recovered by the Official Assignee in the second 
insolvency would became assets distributable 
in the second insolvency, aqd that the Official 
Assignee as the representative of the creditors 
in the first insolvency would be entitled to 
prove in the second insolvency, and to receive 
dividends pari passu with the creditors in the 
second insolvency. [P 61 C 2] 

A. A. Avetoom — for Creditors in the 
Ist Insolvency. 

B. K. Ghosh — for Creditors in the 2nd 
Insolvency. 


Judgment. — On the 4th February 
1915, John Marchmont* Gregory was ad- 
judicated insolvent, on his own petition. 
No assets were recovered by the Ofificial 
Assignee in that insolvency, and on the 
3rd August 1920 the insolvent obtained 
an unconditional discharge. 

On the 18th February 1925 John March- 
mont Gregory on his own petition was 
again adjudicated insolvent, and his pro- 
perty thereupon became vested in the 
Official Assignee for distribution among 
his creditors under Ss. 17 and 52, Presi- 
dency Towns Insolvency Act (Act 3 of 
1909). 

On the 13th July 1926, as a result of 
the transaction into which the insolvent 
had entered after he had obtained his 
discharge from the first insolvency, and 
before the second adjudication, a sum of 
Rs. 97,670-12*0 was acquired by the in- 
solvent, and passed into the hands of the 
Official Assignee as assets distributable in 
the second insolvency. Meanwhile, on 
the 30th April 1925 the order of dis- 
charge of the 3i'd August 1920 was res- 
cinded, on the ground that when apply- 
ing for discharge the insolvent had 
misled the Court as to the state of his 
affairs Accordingly, it was ordered that 
the adjudication 'of the 4th February 
1915 should be revived. On the 10th 
February 1927 pursuant to S. 91, Insol- 
vency Act, an order was made that the 
proceedings in the two insolvencies 
should be consolidated. All the above 
orders were passed by the Registrar in 
Insolvency. 

The question that arises on this peti- 
tion is whether the creditors in the first 
insolvency are entitled to participate in 
the said sum of Rs. 97,670-12*0 and any 
other assets distributable in the second 
insolvency. The creditors in the second 
insolvency contend (l), that the order of 
the 30th April 1925 rescinding the order 
of discharge was ultra vires the Registrar 
in Insolvency, and is null and void; (2) 
that in any event, having regard to the 
order of discharge, the rights of the credi- 
tors in the first insolvency ought to be 
postponed to those of the creditors in the 
second insolvency. 

In support of the first contention 
learned counsel for the petitioner urged 
that, inasmuch as the application for an 
order rescinding the order of discharge 
was a substantive and opposed appT^ioa- 
tion, the Registrar in Insolvency ^.had no 
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jurisdiction in the matter. Now, the 
Registrar in Insolvency has no jurisdic- 
;ion to entertain an opposed application 
'or the discharge of an insolvent, and it 
was argued with plausibility that the 
Registrar in Insolvency ought not to be 
3 ntitled to hear an opposed application 
for the rescission of an order of discharge, 
because the application, if granted, might 
reacis upon the rights of persons who in 
^ood faith had transacted business with 
bho insolvent after the order of discharge 
and prior to its rescissio?i in a manner 
gravely prejudicial to their interests. 
There is much force in this contention: 
but I am concerned to ascertain, not 
whether the Registrar in Insolvency 
ought to have jurisdiction, but whether 
he has it, and under the law as it obtains 
at present I am of opinion that the 
Registrar in Insolvency was entitled to 
make the order of the 30th April 1925. 

The order of discharge of the 3rd 
August 1920 was passed by the Registrar 
in Insolvency upon the unopposed appli- 
cation of the insolvent. That order the 
Registrar had jurisdiction to make under 
3. 6 (2), Insolvency Act, and the direc- 
bion of Jenkins, C. J , dated 23th May 
1915. 

It appears to me that under S. 8 (l). 
Insolvency Act, the Registrar in Insol- 
vency had jurisdiction to pass the order 
of the 30th April 1925 rescinding the 
order of discharge that he himself had 
made, whether the application for rescis- 
sion was opposed or unopposed: see Ex’ 
parte Summers (1). Further, under S. 6 
(2) (c), Insolvency Act, and General R. 5, 
Calcutta Insolvency Rules of 1910, in my 
opinion, the Registrar in Insolvency had 
jurisdiction also to hear the application 
for rescission of the order of discharge as 
being an application “ that may be heard 
and determined in chambers.” 

No appeal has been preferred against 
the order of the SOth April 1925, and 
upon both those grounds I am of opinion 
that the order of the 30th April 1925 
rescinding the order of discharge of the 
3rd August 1920 is a valid and effective 
order. 

. In these circumstances, as ^ apprehned 
the matter, the respective rights of the 
creditors in the two insolvencies would 
ba the same whether or not the order 
consojidating (fie insolvencies had been 
mad^ It appears to me that, subject to 
\l) g.90JJ ‘iJJ. B. 163. 


any bona fide and vdlid disposition of the 
property of the insolvent that had been 
effected between the date of his discharge 
and its rescission, the said sum of 
Rs 97,670-12-0 and any other assets re- 
covered by the Official Assignee in the 
second insolvency would become assets 
distributable in the second insolvency, 
and that the Official Assignee as the re- 
presentative of the creditors in the first 
insolvency is entitled to prove in the 
second insolvency, and to receive divi- 
dends pari passu with the creditors in the 
second insolvency. 

A solution of the problem in this sense, 
I think, is in consonance with the ratio 
underlying the provisions of S. 39 (l), 
English^Bankruptcy Act, 1915, and the 
decision of the Court of appeal in Ex 
parte Pitt (2). I can understand that the 
creditors in the second insolvency may 
feel aggrieved that the creditors in the 
first insolvency should receive a share of 
the assets recovered in the second insol- 
vency as a result of a transaction into 
which the insolvent entered when he was 
sui juris and discharged from liability 
under the first insolvency; but the hJrd- 
ship is more apparent than real, for if 
persons choose to have business relations 
with a debtor who has obtained his dis- 
charge, but who in certain events may 
again revert to a state of insolvency, such 
persons take the risks that are incidental 
to all transactions with persons under 
actual or potential disability (such as a 
minor or a woman possessing a Hindu 
widow’s estate), and have only theraselYee 
to blame if they have miscalculated the 
chances of the transaction to which they 
have chosen to become parties. 

An order will be passed giving effect tc 
the view that I have expressed. The 
costs of both sets of creditors as of a 
hearing will be paid out of the assete 
available for distribution in the second 
insolvency. 

N.D. Order accordingly . 


(2) [ib82] 20 Ch. D. 808. 

I • 
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B B. Ghose and Roy, JJ. 

Emh Behari Mandal and De- 

fendants — Appellants 

V. 

Hemanta Kumar Ghose and others — 
Plaintiffs — Respondents, 

Appeal No. 286 of 1924, Decided on 
9th February 1927, from the original 
decree of the Sub-Judge, Khulna, D/- 
27th September 1924 

(а) Bengal Patni Begulation (8 of 1819), ^.11 
(3 ) — Occupancy laiyats cannot be ejected. 

Clause 3, S 11, only provides certain res- 
trictions on the right of an auction purchaser 
to eject certain persons, which right has been 
given by the previous clauses of that < section 
If the right of the person in occupation d es 
not come within the first or the second clause 
of that section, and if the occupier of the land 
is protected from ejectment by some other law. 
there is no reason to suppose that S. 11 of the 
Regulation gives authority to the auction-pur- 
chaser to eject that occupier of the land by 
virtue of his purchase: 3 C. W. A'. 13, Doubted 

[P 53 C 2J 

The proviso in the third clause does not 
mean that persons in occupation not coming 
within the definition of khudkasht raiyats, are 
liable to be ejected, even if they have acquired 
occupancv rights under the tenancy law. 

[P 54 C 1] 

(б) Landlord and Tenant — Khudkasht means 
residlent he f editary cultivator — / and tvaste and 
infested with tvild animals — Tenants living in 
adjacent villages are khudkasht 

A khudkasht raiyat is a resident, hereditary 
cultivator in contradistinction to Paikast rai- 
yat, that is a migratory tenant. Where the te- 
nants were resident within the patni mihal, but 
outside the jungle tract, which did not form 
pa*t of any village, and where no man could 
live, and the land was at that time infested 
with tigers and other wild animals, it would 
not be reasonable to say that these tenants 
were not khudkasht tenants although they 
were residents of contiguous villages within the 
patni, especially when they belong to a class 
whose only mode of life is by cultivation: 20 
W, R. 426, Rel. on [P 65 G 1] 

S. C. Bose, Soroj Kumar Chatter jee 
and Jatis Chandra Guha — for Appellants. 

Sarat Chandra Basak, Bepin Chandra 
Bose and Uruhram Das Chakravati — for 
Respondents. 

Prafulla Chandra Chalravarti and 
Surjia Kumar Aich— for Deputy Regist- 
rar. 

B. B. Ghose, J. — This appeal arises 
out of an action in ejectment, and is on 
hehalf of some of the defendants in 
suit No. 55 tried by the Subordinate 
Judge of Khulna. The facts are these: 
There is^ Sayedpur Trust Estate, which 
has got -the zemindari interest. A patni 


was created consisting of certain mouzahs 
within that estate in 1821 in favour of 
two persons named Gopi Roy an^d Kali 
Roy Within the patni there was a large 
tract of jungle and apparently it was nob 
included within any of the mouzahs In 
1843 some of the persons, who held the 
property in darpatni interest executed a 
lease of about 600 bighas of jungle land 
under certain terms in favour of .two 
persons, named Ramjiban Jotedar and 
Ram Sundar Mandal. Sometime after 
that the patni * interest appears to have 
cjme into the possession of certain Boses. 
On the 9th October 1879 these Boses 
granted a lease of 600 bighas of patit and 
jungle lands excluding 400 bighas of dhap 
lands in favour of four persons, who may 
be called Joted irs and Mandals There 
was also a stipulation that the 400 bighas 
excluded, which was described as dhap 
lands, might be taken possession of by 
the lessees after reclaiming those lands at 
a certain rate of rent. The provision 
with regard to rent was in the usual 
manner of progressive rent from time to 
time, and stipulating that the rent would 
be at a certain rate irom the year 1304, 
that is 1897 This patni was put up to 
sale under Regulation 8 of 1819 on the 
15th May 1914, and was purchased by 
the plaintitfs After their purchase they 
served notice on all persons, who were 
the descendants of the original lessees 
under the lease of 1879, and all those 
who had derived title under these lessees 
or their representatives. A large number 
of persons was impleaded as defendants. 

Most of them came to an agreement 
with the plaintitTs and compromised the 
suit. The appellants before us fought 
out the suit in the Court below, and a 
decree for ejectment has been made a& 
against them. 

The case of the plaintiffs was that un- 
der the provisions of S. 11, Regulation 8 
of 1819, they were entitled to eject the 
defendants and to recover khas posses- 
sion of the lands in question. Various 
pleas were taken in defence but the main 
defence was that the lessees under the 
lease of 1879 were khudkhast raiyats and 
therefore paetected under the third clause 
of S. II of the regulation. Secondly, 
even if it be considered th^t they were 
not khudkhast raiyats they acquired 
right of occupancy as raiyats by holding 
the lands for more than 12 yeaia and 
consequently they are pricf^^cfed c from 
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ejectment under the provisions of the 
Bengal Tenancy Act, notwithstanding the 
provisions of S. 11, Eegulation 8 of 1819. 
Anoth^'plei was sought to be raised that 
the plaintiff had acquired no right by vir- 
tue of the regulation sale, as certain steps 
were not taken under the regulation. 

Besides those pleas, other pleas were 
taken and a large number of issues 
was raised in the Court below. It 
is ifnnecessary to mention these as they 
are absolutely immaterial for the pur- 
poses of the appeal Tjie Subordinate 
Judge hold that the defendants were not 
khudkhast raiyats Secondly, he held 
that not being khudkhast raiyats, they 
are liable to ejectment, as Cl. 3, S 11 of 
the regulation does not protect them 
He further held that the defendants were 
tenure-holders, and their interest was an 
incumbrance coming under Cl 1, 
S 11 of the regulation, and therefore 
they have no right to remain on the land 
after the patni sale He also held that 
the defendants could not challenge the 
validity of the patni sale collaterally by 
way of defence in the present suit. On 
these findings he made his decree in eject- 
ment. Twelve of the defendants have ap- 
pealed to this Court. One of them, defend-* 
ant 18, is one of the representatives of the 
original lessees under the lease of 1879. 
Others claimed under various sub-leases 
from the lessees or from the sub-lessees 
under those lessees. It is unnecessary 
for our purpose to state the origin of the 
title of those subordinate holders. 

Three main questions have been argued 
on behalf of the appellants before us. It 
is stated firstly, that the predeces- 
sors of defendant 18 were khudkhast 
raiyats and the lease being a bona fide 
lease in their favour the plaintiff’s are not 
entitled to eject him, and conse- 
quenty the plaintiffs are not entitled to 
eject the tenants holding under rights 
subordinate to the lessees under the lease 
of 1879 The second point was that the 
defendants have, by their cultivation of 
the lands, themselves acquired occupancy 
rights under Act 10 of 1869 as well as 
under the Bengal Tenancy Act, and are, 
therefore, not liable to be ejected. The 
third point taken was that the Collector 
had no jurisdiction to sell the putni under 
Regulation 8 of 1819 on account of cer- 
tain circumstances, one of which was that 
he was the manager of the Sayedpur 
Trust Estate. 


The third point may be taken up first 
and disposed of, on the ground that this 
plea was not taken in the lower Court, 
nor does it appear in the issues raised in 
that Court. The question not having 
been discussed in the lower Court, we are 
not inclined to allow that question to be 
raised for the first time in this Court. 
The other facts upon which they rely as 
to the invalidity of the sale are not such 
as would make the sale void, and there- 
fore, in my judgment there is no sub- 
stance in that point raised 

As regards the second point, the Sub- 
ordinate Judge seems to have been of 
opinion that even if the defendants had 
acquired the right of occujxincy under 
the Bengal Tenancy Act they were liable 
to be ejected under the provisions of S 11, 
Regulation 8 of 1819. His view ap- 
parently was that under the third clause 
of that section, only khudkhast raiyats 
or resident and hereditary cultivators are 
protected, and whoever does not come 
within the description of that class of 
raiyats, is liable to be ejected at the in- 
stance of a purchaser at a patni sale. He 
apparently relies in support of that con- 
tention on the case of Jogeshwar Mazuni' 
dar V. Abed Mahomed Sirkar (l). In my 
judgment that view of the Subordinate 
Judge is erroneous. Apart from autho- 
rity, if Cl. 3, S. 11 is examined, it 
will be apparent that it only provides 
certain restrictions on the right of an 
auction purchaser to eject certain persons, 
which right has been given by the previ- 
ous clauses of that section. Under the 
first clause certain incumbrances, which 
had accrued upon the taluk, were liable 
to be cancelled. The second clause deals 
with leases creative of a middle interest 
between the resident-cultivator and the 
late proprietor, and the third clause men- 
tions an exception to the right of the pur- 
chaser. If the right of the person in 
occupation does not come within the first 
or the second clause of that section, and 
if the occupier of the land is protected 
from ejectment by some other law, 
there is no reason to suppose that S. 11 
of the regulation gives authority to the 
auction-purchaser to eject that occupier 
of the land by virtue of his purchase 
The case of Jogesliivar Mazumdar (l) 
can only be reasonably construed as an 
authority for the proposition that a lease 
is an incumbrance. If it be construed as 
(1) [1896] 3 C. W. N. 13. * 
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an authority for laying down the pro- 
position that even an occupancy raiyat is 
liable to be ejected by an auction-purchaser 
because he does not come within Cl, 3, 
S. 11 of the regulation, with all respect 
I must say that I am unable to accept 
that proposition That case has been 
interpreted and doubted in various other 
cases. See Sradyote Kumar Tagore v. 
Gopi Krishna Manclal (2), Tamizuddin 
Khan v. Khoda Naivaz Khan (3), and also 
the case of Bama Charan v. Ramhanai 
(4). In the last case, the learned Judges 
observed that the case of Jageshiour Ma 
zumdar (l) did not lay down that an 
occupancy right is an incumbrance, and as 
a matter of fact it could not have been 
so laid down as an incumbrance,, as con- 
templated i. in Cl. 1, S. 11 of the re- 
gulation. There is ample authority for 
the proposition that the proviso in the 
third clause does not mean that persons 
in occupation not coming within the de- 
finition of khudkhast raiyats, are liable 
to be ejected, even if they l^ave acf|uired 
occupancy rights Uilder tliO tenancy 
Jaw. [ have not been able to find any 
au,thority with regard to patni siles, but 
the cases with reference to S 16, Act 8, 
1865, where the proviso is in the same 
terms as the proviso in the third clause of 
S. 11, Eegulation 8 of 1819, supp '>rt the 
proposition. Those cases are Piireeag 
Singh v. Purtab Narain Singh (5); Nil 
Madhuh Karmokar v. Shiloo Paul (6); 
Emam Ah Mistry v. Ator Ah Khan (7)‘ 
Bama Charan Gorai v. Ram Kanai Dir 
hey (4). 

The second 'proposition, therefore, on 
behalf of the appellants ought to bo ac- 
cepted. But the question is whether the 
defendants had acquired a right of occu- 
pancy by remaining in possession of tho 
disputed land for the requisite period 
under the Bengal Tenancy Act. It is not 
necessary for mo to examine tho evidence 
or tho terms of tho lease in detail having 
regard to the view I have taken with regard 
to tho first question The learned advocate 
for tho respondents has argued with con- 
siderable stress, that tho lease of 1879 

(2) [1910] 37 G.il. 322-rrU C. L. J. 209^5 I. 

C. 243-^14 0. W. N. 4b 7. 

(3) [ino] 14 C. W. N. 229=5 I. C, 116=11 C. 

L. J. 1(5. 

(4) [1914] 19 G. W. N 858=28 I. C. 374. 

(j) [1869] 11 W. R. 253=0 B. L. R. App. 

20 Note 

(6) [187P] 13 W. R 410=5 B. L. R. App. 18. 

(7) [1874] 22 W, R. 133. 


was the grant of a tenure and if the 
lessees were tenure-holders they could not? 
under the provisions of the law, acquire 
a right of occupancy as raiyats •with re- 
gard to lands which they had themselves 
cultivated within their own tenure. That 
proposition seems to me to be unassail- 
able. It is unnecessary for me to discuss 
the question whether the lease should be 
construed as the grant of a tenure or whe- 
ther it should be considered as a ‘mere 
raiyati lease, as is contended for equally 
strenuously on behalf of the appellants by 
their learned advocate. It is sufficient 
for my purpose to state that these lessees 
were illiterate people and actqal cultiva- 
tors themselves. They belong to tho caste 
of Pode, one of that class of people who 
are considered to be untouchables. It 
can hardly be supposed that they were to 
act the part of landlords or tenure hold' 
ers. The only point that can be urged 
against their being raiyats is tliat the 
area of the demised premises exceeds by 
far 100 bighas of land. 

T next come to the first point urged, 
and it is this, that the defendants are 
khudkhast raiyats Tho Subordinate Judge 
has found that the appellants have no 
dwelling house within the village in 
which the lands in question are situate. 
His finding is that some of them have got 
mere chalas where they stayed during the 
time of cultivation. He further relies 
upon the vakalatnamas filed by some of 
these defendants in which their residences 
have been described as in another village. 
He, therefore, does not believe the evi- 
dence given by the defendants’ witnesses, 
that they are resident hereditary cultiva- 
tors. I may mention that the descriptions 
in the vakalatnamas do not amount to 
anything. These people are illiterate. 
Their vakalatnamas must have been 
written by the clerks of their pleaders, 
and tho clerks of their pleaders must have 
written their residence from the copy of 
the summons that was served upon the 
defend ints, anl their residence in the 
copy of the summons must have been 
taken f’;ora the plaint in which the plain- 
tills chose to describe the defendants as 
being residents of a different village. 

That being so, tho only evidence that 
remains is the evidence of those defen- 
dants as to their place of residence. But 
that also is not decisive of the question^ 
because at the time when the leas-s was 
granted it was not known within which 
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village the jungle land was situate. In 
the description of the property in the 
lease of 1879, it was described as in 
Mouzah Sahapur Bil, where the details 
of the kistibundi as regards the payment 
of rent was given. In the schedule of 
boundaries it is described as in the Bil, 
south-west of Rarakrishnapur Ghona, 
within Taraf Sahapur. In para. 4 of the 
plaint the plaintiffs described it as situa- 
ted«on the south of the thak map that 
was prepared with respect to Ramkrishna- 
pur and Ghona mouzahs jointly. From 
this it appears that the property was not 
actually situated within the village of 
Ramkrishnapur or Ghona. The lessees 
in 1879 were all residents of Ruprampur 
and Madhavkati, which villages, it ap- 
pears, are within the patni mahal which 
has been purchased by the plaintiffs at 
the auction sale. What is the meaning 
of khudkhast raiyat ? It is resident, 
hereditary cultivator in contradistinction 
to piikast raiyat, that is a migratory 
tenant. If the tenants were resident with- 
in the patni mahal but outside the jungle 
tract, which did not form part of any 
village, and where no man could live — 
and it is in evidence that the land in 
question was at that time infested with 
tigers and other wild animals would it 
be reasonable to say that those tenants 
were not khudkast tenants although they 
were residents of contiguous villages 
within the patni ? I think not. There 
is ample evidence on the record to show 
that these jotedars and mandals were rai- 
yats of the villages in which they lived, 
and as I have already stated, they belong 
to a class whose only mode of life is by 
cultivation. That these men may be 
considered to be khudkhast raiyats is 
supported by the observations of Mr. 
Justice Markby in the case of Nuboki’ 
shore Bisivas v. Judub Chunder Sir- 
car (8) 

I may state in passing that the Sub- 
ordinate Judge is clearly wrong in obser- 
ving that that case was not followed in 
the later cases mentioned by him. Now', 
if the tenants to whom the lease was 
given in 1879 were khudkhast raiyats, 
then their case falls' within Cl. d, 
S. 11 of the patni regulation ; and 
that clause lays down that the pur- 
chaser is not entitled to eject the khud- 
Khast raiyats, nor to cancel bona Me 
engag ements made with such tenants by 
(S^ [1873] 20 W, R. 


the late incumbent, except it be proved 
in a regular suit to be brought by such 
purchaser for the adjustment of his rent, 
that a higher rate would have been de- 
mandable at the time such engagements 
were contracted by his predecessor. 

Now the only ground cn which the 
plaintiffs might bring this action, as it 
seems to me, is that this was not a bona 
fide engagement. That has not been 
stated in the plaint, and having regard to 
the nature of the land, which was abso- 
lutely jungle, and the purpose for which 
the lease was granted, that is, for the 
purpose of reclaiming by these people, 
who were residents of villages close by, 
it can hardly be said that it was not a 
bona fide lease given to the lessees by the 
then patnidars No attempt has been 
made to show that the rent then fixed 
was not the proper rent demandable. The 
representatives of the lessees under the 
lease of 1879 cannot therefore be ejected 
by the plaintiffs, and consequently the 
persons claiming under them or their 
representatives are also not liable to be 
ejected 

In this view as I have alre.idy stated, 
it is unnecessary for me to determine 
whether the lease created a tenure or a 
raiyati interest. Whether it is an incum- 
brance falling within Cl. 1 of the 
section or not, need not also bo deter- 
mined having regard to my finding that 
the lessees wore khudkhast raiyats and 
the lease was a bona fide lease for the 
purpose of reclaiming jungle lands. The 
result, therefore, is that this appeal must 
be allowed, and the suit for ejectment 
against these defendants-appellants must 
be dismissed with costs. The costs in 
this Court will bo given to the appellants 
other than appellants 8, 9 and 12. The 
applicitions are not pressed and are dis- 
missed without costs. 

Roy, J. — I agree. 

D.D. Appeal alloroed. 

A. I.R. 1928 Calcutta 55 

Mukerji and M/Vllik, JJ. 

Girish Chandra 'Sanyal and others — 
Plaintiffs — Petitioners. 

V. 

Secretary of "State and another — De- 
fendants -Opposite Parties 

Civil Rule No. 671 of 1927, Decided on 
2nd August 1927, from an order of the 
Ist Sub-Judge, Pabna, D/- 20th May 
1927, in Declaratory Suit No. 169 of 1927. 
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(a) Court’ fees Act, S, 7. CL i (c) and (d)—SuU 
for declaration and injunction — The value of 
injjinchon for 'purposes of Court-fees is really 
the vahie at which the injury to the plainHffs 
shoiild he assessed. 

According to S. 7, Cl. 4, (o) and (d), the 
amount of the fee is to be computed according 
to the imount at which the relief sought is 
valued in the plaint, provided valuation is not 
arbitrary— not under-valued to evade payment 
of proper Court-fees — and it is for that purpose 
necessary to look to the substance of the 
allegations made and of the reliefs sought for. 
The value of 'the relief is its vali e to the 
plaintiff and not the value of ' ao property in- 
volved and, therefore, the value of the injunc- 
tion to the plaintiffs is really the value at 
^^hich the injury to the plaintiffs should be 
assessed. [P 56 C 1, 2] 

(h) Court-fees — Adtnission as to computation 
ib not binding. 

An admission by the plaintiff in rAspect of 
computation of Court-fees is not binding on 
him, the question being one of law and not 
of fact, [P 5G, C 2] 

Biojo Lai Chalravarti, Bij an Kumar 
Muklierjee and Surajit Gh. Lahtri — for 
Petitioners 

Dwarka Nath Chakravarti Bahadur 
and Surendra Nath Githa — for Opposite 
Parties 

.judgment. — The only question in 
this rule is whether the Court- fees paid 
on the jilaint are adequate. 

The plaint, in substance, challenges 
the validity of the imposition which 
purports to have been made under 
Ss, 15 and 15- A, General Police Act (5 of 
1861) and the mode in which the amounts 
are about to be realized, namely in ac- 
cordance with Ss. 386 and 387, Criminal 
P C , which is one of the m^des provided 
for in 8. 16 of the said Act. The prayers 
are for certain declaration and a perma- 
nent injunction restraining the realizition 
of the amounts by the siid method 

The Subordinite Julge is of opinion 
thxt Re. 1,682 and Rs. 18,301 are the 
aiiDunts of tax and componsition that 
reiniin unrealize.l, and the suit, therefore, 
relates to the plaintiffs’ liabilities which 
should be assessed at the sum total of 
these two amounts Ho thinks that 
the reliefs sought for in the plaint involve 
declaration in respect of liabilities and an 
injunction restraining the realization of 
the sail amount and tint, therefore, the 
Court-fees should be paid ad valorem on 
the aggregate of the aforesaid two am- 
ounts. 

The reliefs sought for in the plaint 
come witljin 8. 7, Cl. d (c) and (d) of the 
Court-fees Act. Prima facie, in accord- 


ance with the terms of that section, the 
amount of fee is to be computed accord- 
ing to the amount at which the relief 
sought is valued in the plaint. Of course 
the valuation should not be arbitrary 
and any device to evade the payment of 
proper Court-fees by casting the prayers 
in a way so as to admit of lesser Court- 
fees being paid should be guarded against 
and for that purpose it is necessary to 
look to the substance of the allegations 
made and of the reliefs sought for On 
the other hanc^, the value of the relief is 
its value to the plaintiff and not neces- 
sarily the value of the property in-^ 
volved 

In the present case, leaving aside the 
declarations which by themselves do not 
affect the question of Court-fees, the 
consequential relief sought for is not re- 
covery of the amounts which have been 
imposed, for they have not yet been 
realized — what has bec-n realized is out- 
side the scope of the suit — but a perma- 
nent injunction restraining the realization 
thereof by a particular process. There 
is no knowing whether by the said pro- 
cess the entire amounts yet unrealized 
will be realized. The value of the in- 
junction to the plaintiffs *is really the 
value at which the injury to the 
plaintiffs should bo assessed. It is im- 
possible to say that Rs. 5,100 is inade- 
quate or arbitrarily low from that point 
of view, and so long as this cannot be 
said, the plaintiffs’ valuation must neces- 
sarily be accepted under 8. 7, Court-fees 
Act. 

In fairness to the learned Subordinate 
Judge, however, it must be said that the 
view he has taken is founded upon 
statement which is contained in a peti- 
tion filed on behalf of the plaintiffs who 
were on the record at one particular 
stage of the proceedings. The question 
however, is one of law and not of fact 
and it cannot be said that by ’that state- 
ment either they nor those' who came in 
as plaintiffs afterwards are concluded. 

We are accordingly of opinion that the 
rule should be made absolute. We set 
aside the order complained against and 
direct that the trial of the suit be pro- 
ceeded with on the plaint as it stands. 
The costs of this rule — hearing fee being 
assessed at three gold raohurs — will 
costs in the cause. 

N.D. Rule made ahsoltMe. 
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SOHBAWABDY AND MaIjLIK, JJ. 

Matihura Nath Choudhury — Defendant 
3 — Appellant. 

V. 

Sreejulta Bagesivari Bani and others 
— Plaintiffs — Respondents. 

Appeal No 1407 of 1926 and Rule 
No. 860 (S) of 1926, Decided on 26th May 
1927, from the appellate decree of the 
Dist. Judge, Assam Valley Dist , D/“ 13th 
February 1926. • 

(a) Contract Act, S. 251 — iiartner ^s liable 
for a bona fide contract entered into by other 
partners. 

Defendants 1 to 3 carried the business of 
catching wild elephants. Defendants 1 and 2 
hired from the plaintiff an elephant for the 
purpose of employing him in their business. 
There was an agreement between the plaintiff 
and defendants 1 and 2 of which the material 
portion was to the following effect: “ I remain 
liable to pay to you Rs. 5,0C0 as the price of the 
elephant, Rs. 200 as the balance of the hire 
(money) if during the period the elephant re- 
mains in my possession, it be broken inheilth 
or becoraei unfit for work or dies and I cannot 
return it to you at the stipulated time.” The 
elephant subsequently died. Defendant 3, who 
was a partner in the business, denied all know- 
ledge about the elephant. 

Held', that under S. 251 read along with 
S 231, defendint 3 was liable for the act of his 
co-partners; A I. It. 1921 Cal. 1050; A. I. H. 
1925 Cal. ‘.^9 and Paterson v. Gandaseqm (1812) 
lb East Q>2, Foil. [P59C2J 

lb) Contract Act, S. 74 — Hire contract — Pi ice 
to he paid if thingdiired be not returned — 6’. 74 
does not apply. 

Where a contract is one of the nature of hir® 
with the reservation that if the article is not 
returned, the value stipulated in the agreement 
should be paid to the owner, S. 74 does not 
apply. [P 59 C 2] 

Joges Chunder Boy and Manmatha 
Nath Boy (Jr.) — for Appellant. 

Bijan Kumar Muhharjee, UmaJianhar 
and Panchanaii Ghosal — for Respondents. 

Khitis Chandra Chakraharty and 
Durga Charan Hoy Choiudhry—ior Peti- 
tioner in Rule No. 860-S. 

Judgment. — The facts which have 
given rise to the suit and this appeal are 
that die plaintiff was the owner of an 
elephant by the name of Lai Bahadur. 
Defendants 1 and 3 carried on the busi- 
ness of catching wild elephants and the 
plaintiff’s case is that defendant 1 and 
Jiis servant defendant 2 hired from her 
the elephant for the purpose of employ- 
ing thim in their business. There was 
an Agreement between the plaintiff and 


defendants 1 and 2 of which the materia 
portion was to the following effect: 

I remain liable to pay to you Rs, 6,c00 as the 
price of the elephant and Rs. 200 as the balance 
of the hire (money); if during the period the 
elephant remains in my possession, it be broken 
in health or becomes unfit for work or dies and 
I cannot return it to you at the stipulated time. 

Under this agreement defendant 1 took 
possession of the elephant and used 
it for shikar or catching wild elephants 
in the Garo Hills up till the 29th Decem- 
ber 1923 when it was found that the 
animal was ill and it died soon after. 
The plaintiff thereupon on the basis of 
the agreement brought the present suit 
for recovery of Rs 6,000sfrom defendants 
1 and 2. Defendant 1 in his written 
statement alleged that defendant 3 (the 
appellant before us) was a partner in the 
business and should have been made a 
party and that the suit should not pro- 
ceed in his-absence. Thereafter the plain- 
tiff made an application in which she 
applied to make defendant 3 a party 
defendant and said that she was making 
the application on the objection taken by 
defendant 1 and as defendant 3 was an 
undisclosed partner in the business. The 
Sub- Judge before whom the application 
was made passed the following order: 

The plaintiff makes an application to add 
Muthuninath Choudhury as a party. It occurs 
thus: He is a necessary party. Add him as a 
party. Issue summons.” 

On the body of the plaint the name of 
Mathuranath Choudhury, the appellant, 
was inserted at the heading under the 
names of the other defendants but no 
further alteration was made in the plaint 
either in the body of the plaint or in the 
prayers alleging facts against, defendant 3 
and seeking particular relief against him. 
The order adding defendant 3 as a party 
was passed after the settlement of issues 
in the case. The plaintiff, therefore, 
applied again to frame fresh issues with 
reference to defendant 3 and the following 
issues were added: 

(a) Was dofondant 2 an agent of defendant 3 
Mathuranath Choudhury and was he authorized 
by defendant 3 to enter into the agreement with 
plaintiff ^ If not, is defendant 3 liable 

(b) Was defendant 8 partner of defendant 1 in 
the elephant catching business and as such 
liable to the plaintiff.^ 

Defendant 3 in his written statement 
denied any knowledge of the agree- 
ment with the plamtiff and otherwise 
supported defend int 1 in his contention 
that no decree could be pas^d in the 
suit. The parties went to trial and evi- 
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dence was adduced on both sides and it 
appears that it was Admitted by defen- 
dant 3 that he was a partner of defen- 
dant 1 in the business The trial Court 
decreed the suit against all the defendants 
jointly. On appeal by defendant 3 the 
learned District Judge of the Assam 
Valley District maintained all the findings 
of the trial Court and dismissed the 
appeal. Defendant 3 appeals before us 
anddt has been contended on his behalf, 
firstly, that the suit should not have 
been decreed as against him as the plaint 
was not properly amended ‘and no relief 
was asked against him by the plaintitf in 
the plaint. The objection was not speci- 
fically raised in any of the Courts below 
nor in the gounds of appeal in this Court. 
Moreover we do not think that there is 
any substance in it. The objection is a 
highly tcchinical one and is fully covered 
by S. 99, Civil P. C. There has been no 
failure of justice on account of the omis- 
sion in asking for a particular relief 
against defendant 3. By the addition of 
defendant 3 as a defendant to the suit 
the plaintit’t intended to claim a decree 
against him as well, being a partner in 
the^usiness, for the conduct of which the 
defendant was let out. This objection 
must, therefore, be overruled. 

It is next argued that defendant 1 ex- 
ceeded his authority in entering into an 
agreement like the present. This objec- 
tion should also be overruled on the 
ground that it was not taken in any of 
the Courts below; and it is an objection 
which must be decided on the evidence 
and on the facts of the case. The learned 
Subordinate Judge in dealing with the 
liability of the appellant under S. 251, 
Indian Contract Act, observed that not a 
word was said in the written statement 
to suggest that he was not liable for or 
was not bound by the act of defendant 1 
and that the said act was not necessary 
for the business The ground upon which 
this portion of the appellant’s case has 
been placed before us is that the con- 
dition to pay the sum of Rs 6,000 in the 
event of the elephant being lost was an 
unusual condition into which defen- 
dant I entered without obtaining a valid 
authority from his partners; and he is, 
therefore, personally liable and not the 
other partners of the business. There is 
nothing on the record to support this 
contention except the fact that in some 
agreements by which elephants were 


hired for the business defendant 1 mad© 
different stipulations. There does not 
seem to be anything unusual in the agree- 
ment before us. It has been founds upon 
the evidence that the plaintiff was not 
willing to let out the elephant, but on the 
insistence of the defendants she agreed to 
do so on condition that she must be paid 
Rs. 5,000 if the elephant died or disap- 
peared. It is also found that the elephant 
was a trained elephant for the purpose of 
catching wild elephants. 

It has been strenuously argued that on 
the agreomenc defendant 3 cannot be made 
liable, firstly on the ground that the agree- 
ment was with defendant 1; and, secondly, 
because it has not been proved that it 
wa^ in the course of the partnership busi- 
ness that this contract was entered into. 
It is said that the agreement was with 
defendant 1 (We may leave out of con- 
sideration defendant 2 as he was merely 
a servant of defendant 1, though an 
ex-parte decree was passed against him) 
and for this cons ruction of the agreement 
reliance has been placed upon the case of 
Kush Kanta v. Chandra Kanta (l). In 
that case the law which is so well known 
was thus lai down : 

The bailee is responsible to the bailor for loss, 
destruction, or deterioration of the bailed pro- 
perty upon his fiiilure to return the same ac- 
cording to contract upon the expiry of the term 
of business ; an action of trover is maintainable 
against a bailee where he fails to re-deliver the 
bailed property or to deliver it over in accord* 
ance with the terms of the contract. 

On the particular facts of that case it 
was held that a partner who was not a 
party to the agreement should not be made 
liable though the contracting defendant 
took the elephant and employed it for the 
purpose of the business of the company 
and v/hich contract the company refused 
to execute to the knowledge of the plain- 
tiff. On these circumstances it was held 
that no other partner of the business be- 
sides the contracting defendant might be 
made liable under the agreement though 
the hire was for the benefit of the part- 
nership business. That cise, therefore, 
does not support the defendant’s conten- 
tion and if it is carefully scrutinized it 
goes a great way to help the plaintiff’s 
case. Reliance has also been placed upon 
the decision in the case of Bam Chandra 
Sahu V. Kasim Khan (2) the head-note o^f 

wh ich is to the following effect : 

' '(i) A. I. R. Cdl 1056. 

( 2 ) A. I. R. 1925 Cal. 29. 
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The liability of the dormant partner extends 
only to ‘sums borrowed by the active partner in 
his capacity as a member of the firm. The 
ultimate use by the firm of money borrowed by 
one of^ts members individually on bis own cre- 
dit does not render the firm liable for the loan. 

In that case, it appears that the borrow- 
ing defendant was a partner of the firm 
and had also other business in which he 
was interested. He borrowed some money 
on his own account and in his own name. 
H6 found subsequently that the defendant 
firm was in need of pecuniary help and 
the money he had borrowed he employed 
for the business of the firm. In these cir- 
cumstances the learned Judge held that 
the firm or all the members constituting 
the firm could not be made liable for the 
money thus borrowed, as it was not bor- 
rowed originally for the purposes of the 
firm by the borrowing defendant as a 
partner of it and was not also so borrowed 
with the knowledge of the plaintiff, The 
learned Judges also observed that where 
one member of a partnership borrowed 
money upon his own credit by giving his 
own promissory-note for the sum so bor- 
rowed and subsequently used the proceeds 
of the notes in the partnership business, 
of his own free will, without being under 
any obligation to or to contract with the 
lender so to do, the partnership was not 
liable for the loan. The substance of the 
matter is whether the firm is liable for 
the money borrowed by one of its partners 
is pre-eminently a question of fact and 
depends upon the circumstances of each 
particular case. 

With regard to the liability of defen- 
dant 3, if it be conceded that the money 
was borrowed and spent for the purpose of 
the business, there can be no question on 
the law as embodied in the Indian Con- 
tract Act and laid down by innumerable 
cases Under S. 251, Contract Act, the 
appellant is liable if the act of defendant 1 
was necessary for or usually done in carry- 
ing on the business of the partnership of 
which he was a member It is not the 
appellant’s case that defendant i did not 
act as a partner or his act was one which 
could be brought under the exemption to 
S. 251. As to undisclosed or dormant 
partner the law is clear. The leading 
case upon this point is the case of Pater- 
son V. Gandasequi (^), where the law is 
^hus laid down : 

14 the principal be not known at the time of 

(5) [1812] 16 East 62=13 R. R. 68. 


the purchase made by the agent, it seems that, 
when discovered the^prinoipal or the agent may 
be sued at the election of the seller ; 

and it was observed in that case that a 
dormant agent might be assimilated to a 
dormant partner where though the party 
furnishing goods to the ostensible partners 
intended at the time to give credit only 
to them, yet he might afterwards pursue 
his remedy against the dormant partner, 
when discovered. S. 251, Contract Act, 
which contains the law of partnership 
controls the relation between partners 
which is similar to the relation between 
principal and agent : and under S. 231, 
Contract Act, the principal is as much 
liable for the act of the agent himself. It 
cannot therefore be said that on the con- 
tract ffs it stands and on the findings of fact 
arrived at by the Court below defendant 
3 is not liable under the agreement made 
between the plaintiff and defendant 1. 

The last point taken by the appellant is 
that the sum of Bs. 5,000 stipulated to be 
X^ayable to the plaintiff on the loss of the 
animal was in the nature of a penalty 
and the Court should have enquired as to 
the real value of the elephant and passed 
a decree accordingly. This point also 
was not raised in any of the Courts below 
and consequently there has been no en- 
quiry as to the value of the animal. In 
the agreement the value of the elephant 
was given as Bs. 5,000 and it was stipu- 
lated that if the defendant failed to return 
the animal to the plaintiff he would pay 
Bs. 5,000 as the value of the animal. To 
the agreement as it stands S. 74, Contract 
Act, has no application. It is a simple ag- 
reement. The plaintiff said that she would 
part with her thing if the defendant guar- 
anteed to pay a certain amount if the thing 
was lost. It w^as not a case of a broach 
of contract or the non-performance of any 
particular agreement by the defendant. It 
Wcis a sort of contract on hire with the 
reservation that if the article is not re- 
turned the value stipulated in the agree- 
ment should be paid to the owner. In 
our opinion this contention fails. 

The result is that all the points urged 
on behalf of the appellant fail and this 
appeal is dismissed with costs. The ap- 
pellant will pay full costs to the plaintiff 
respondent Bageswari Bani and half costs 
to defendant 1, respondent Bhagyamal 
Bama. We make no order ^as regards 
cests in favour of defendant 2, respondent. 
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Buie 860 (.S) of 1926. 

This Kule was obtained from this Court 
by defendant 1 respondent for the purpose 
of transporting that defendant-respondent 
toihe category of appellant on the ground 
that he apprehended that the plaintiff and 
the appellant might collude and did not 
place the case properly before the Court. 
Such contingency has not arisen and the 
learned advocate for the defendant does 
not press the application. The Rule is 
accordingly discharged 

N.D. Appeal dismissed : 

Bide discharged. 
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Page and Graham, XT. ’ 

Monmatha "Nath Ghose — Auction-pur- 
chaser — Appellant. 

V 

Mt. Luchmi Dehi and others — Judg- 
ment-debtor and Decree- holders — Respon- 
dents. 

Appeal No 96 of 1927, Decided on 14th 
June 1927, from the appellate order of 
the ^2nd Additional District Judge, 24- 
Perganas, D/- 31st January 19^7. 

(a) Civil 1\ C., (X 21, It 22~-Sul}-Ii. 2 does 
not abrogate the mandatory nature of the provi- 
S1071S of sub-R. 1. 

Omission to issue notice to the judgment-deb- 
tor as required by 0. 21, R. 22(1) renders the 
subsequent proceedings in execution void and 
sub-R. 2 does not abrogate the mandatory 
nature of the provisions of sub-R. (1) . 44 Cal. 
954, and A. I. R. 1924 Mad. 431, {F. B ), Foil. 

[P62 C 1] 

(5) Limitation Act, Art. 181 — Application to 
declare a sale in contravention of O. 21, R. 22 
(1), Civil F. C., is governed by Art. 181 and 
not by 166. 

An application for declaring that a sale in 
execution is void for non-compliance with Civil 
P. C., 0. 21, R. 22 (1), not being an application 
to set aside the sale, is governed by Art. 181 and 
not Art. 166 \ 21 C L. J. 528 and A. I. R. 1924 
Mad. 431, (F, B.), Foil. [P 62 G 2] 

(c) Civil P.C., O. 21, R. 22 (l ) — Notice served 
on Judgment- debt or — Order dismissing applica- 
tion is not against judgment-debtor. 

An order dismissing an application for exe- 
cution on account of decree-holder not taking 
steps, though pissed after the service of notice 
on judgment-debtor, is not an order against 
judgment-debtor. i [P 61 C 2] 

Sarat Chandra Boy Chowdhury , Shanti 
Kumar Boy Choiodhury and Bireshwar 
Chatterjee — for Appellant. 

Sarat Chandra Bose, Ilaradhone Chap 
terjee and Lai Mohan Mukerjee — for Res- 
pondents. 
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Page, J . — This is an appeal from an 
order of the learned Additional District 
Judge of Alipur, reversing an order of the 
Subordinate Judge of Alipur whereby the 
learned Additional District Judge set aside 
a sale under O. 21, R. 92, and also held 
that the application for execution was 
barred under S. 47, Civil P. C. As regards 
the application under 0. 21, R. 90 it ap- 
pears that the applicant was the widow of 
the judgment-debtor, and the learned 
Judge hold that there was a deliberate 
and fraudulent suppression of the notices 
I'equired by law on the part of the decree 
holder, and that by reason of such sup- 
pression the applicant had sustained 
substantial injury. Upon these findings 
the learned Judge set aside the sale under 
0. 21, R. 92. The case for the appellant 
has been presented to us in an exhaustive 
manner by Mr. Roy Chowdhury, and in 
respect of the order passed under R. 92 
the learned advocate has contended that 
inasmuch as the application was not 
made within 30 days of the sale it was 
barred by limitation and that as there 
was no -express finding that the applicant 
was prevented from making her applica- 
tion in time by reason of the fraud of the 
decree-holder the application under 0. 21, 
R. 90 was barred. Now, in her applica- 
tion the applicant not only set out that 
there had been deliberate suppression of 
all necessary processes but added that 
she was an illiterate pardanashin lady, 
and that she knew nothing about the pro- 
ceedings until she was informed by her 
father at a date after the time had ex- 
pired within which her application under 
O. 21, R. 90 should have been made. In 
my opinion, having regard to the ruling 
in Bahimhhoy Hahihhoy v. Turner (l) 
and Bam liinkar Teiuari v. Sthiti Bam 
Panja (2) this contention raised oti be- 
half of the appellant must fail. In those 
circumstances the order in so far as it 
was based upon 0. 21, R. 92, is confirmed. 

In her petition the applicant also 
claimed that the judgment creditor’s ap- 
plication for leave to issue execution was 
barred ’by limitation. It was alleged by 
the applicant that the application for 
leave to issue execution was made long 
after the decree in the suit had become 
obsolete by the lapse of time. The learn- 
ed Subordinate Judge appears to have 
. — — • 

(1) [1893] 17 Bom 341=20 I. A. 1=6 Sar. 266 

(P. C.). o 

(2) [1918] 27 C. L. J. 828=46 I. C. 221. - 
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thought that this allegation on the part 
of the petitioner amounted to an allega- 
tion tbat the claim upon which the de- 
cree was passed was barred by limitation, 
and he stated that in execution proceed- 
ings he could not go into that matter. 
Of course in so holding he was taking the 
right view. But that was not the allega- 
tion that was made ; which was that the 
application for leave to execute the decree 
was made so long after the decree had 
been passed that it was barred by limita- 
tion. In the memorandu^n of appeal to 
the learned District Judge the applicant 
based her second contention both upon 
the general ground that the application 
for leave to issue execution had been 
made long after the execution had become 
barred, and also upon the more narrow 
ground that the application for execution 
was not made within a year from the 
date of the decree nor 

within a year from the date of the last order 
against the party Uhat is the applicant) against 
whom execution was applied for, 

and inasmuch as no notice was served 
upon the applicant as required by 0. 21, 
R 22, the application for execution was 
void and of no etfect. The learned Dis- 
trict Judge without coming to a definite 
conclusion upon thd wider ground upon 
which it was contended that the applica- 
tion for execution was barred, hold thit 
the execution was illegxl upon the nar- 
rower ground upon which the applicant 
relied. In my opinion, in so holding the 
learned Addition il District Judge rightly 
appraised the legal position of the parties. 
The decree was passed on the 25th Feb- 
ruary 1916 and an application for leave 
to issue execution was dismissed for de- 
fault on the 26th November 1923. The 
application for leave to issue execution 
upon which the present proceedings are 
founded was filed on the lOth November 
1924. Therefore unless the decree-holder 
could satisfy the Court that within a year 
prior to 10th November 1924 an order 
had been made 

against the party against whom execution was 
applied for 

under O. 21, R. 22 the application for 
execution was barred by limitation. Mr. 
Roy Chowdhury referred to three orders 
one of which was made on the 26th 
November 1923, and was to the following 
elfeot : 

Nc^ice returned after service. Decree-holder 
tike* no further steps. So the case is dis- 
missed. 


The learned advocate contended that 
that order was an order against the ap- 
plicant under 0. 21, R. 22. All I need 
say in order to refute that contention is 
to set out the order itself. It cannot 
reasonably be suggested that the state- 
ment “Notice 'returned after service” is 
an order against anybody It is even 
more unreasonable to suggest that the 
words 

decree-holder takes no further steps. So the 
case IS dismissed 

are an order against the judgment-debt 
or within the meaning of O. 21, R. 22 
Two later orders were referred to. But 
these orders which relate solely to an ap- 
plication for review of an order dismissing 
the execution case did not purport in any 
sense to be orders directed against the 
judgment-debtor or the applicant. What 
is the etfect of process in execution being 
issued without the notice which must be 
served under O. 21, R. 22? Before the pas- 
sing of the Civil P. C. in 1908, it had been 
heid by the Privy Council that the etfect 
of issuing processes without complying 
with the provisions of 0. 21, R. 22 was 
that the execution proceedings were ^oid 
The decision in Bayhunath Das v. Sun- 
der Das lihetri (3) was according to 
reason and good sense, if I may be per- 
mitted to say so, and that decison was 
that after a year had elapsed from the 
date when the decree had been passed it 
was only fair to the judgment-debtor chat 
he should be given notice of the applica- 
tion for leave to execute a decree in 
order that he might have an opportunity 
of showing cause why the process 
should not be issued against him ; other- 
wise it might happen that a dishonest 
decree-holder would be able to snap 
an order granting leave to execute the 
decree from the Court and attach the 
debtor's property without the debtor 
having an opportunity of questioning the 
regularity or the fairness of the execution. 
In 1908, sub-R. (2), R. 22 was added, 
and it was strenuously contended by Mr. 
Roy Chowdhury that the effect of that 
proviso was fundamentally to alter the 
whole complexion of O. 21, R 22, because 
as he urged, if once discretion is given to 
the Court to issue or not to issue execu- 
tion the failure to comply with the 
machinery of sub-R (2) is a mere irregu- 
larity. Is that a sound argument ? In 
my opinion, a perusal of sub-R..(2) shows 
(.3) A. I. R. 1914 P. d 129=1*2 Cal. 7i~ll 
I, a. 251 (P. C.). 
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that the intentiofi of the legislature was 
to maiataiii the necessity of a notice 
under sub-R. (i) and that the legal posi- 
tion of the parties concerned should re- 
main unchanged except in cases where 
the terms of sub-R. (2) are complied 
with. The object of passing sub-R. (2) 
apparently was that there might be rare 
cases whore insistence upon a strict com- 
pliance with sub-R (l) might work hard- 
ship It might be imperative in order 
that justice should be done that execution 
should be levied forthwith. It would not 
be difficult to enumerate instances in 
which the necessity for immediate exe- 
cution would arise in order that justice 
should be done. It was to meet such 
exceptional cases that the Ibgisla- 
ture passed sub-R. (2). But, in my opi- 
nion, it was not intended by enacting 
sub-R. (2) that the mandatory nature of 
the provisions of sub-R. (1) should bo 
abrogated, and as we read the amended 
rule the legislature intended that the 
status quo ante of sub-R. (l) should be 
maintained except under special circum- 
stances in which “ for reasons to be re- 
corded the Court should think in order 
that justice should be done that it ought to 
issue execution without notice under sub- 
R. (2). That, in my opinion, is the true 
construction of R 22 apart from autho- 
rity. But this construction is in con- 
sonance with the interpretation of R 22 
as amended by the Calcutta High Court 
in Syam Mandal v. Sati Nath Banerjee 
(4) and a Full Bench of the Madras High 
Court in Bajagopala Aiyar v. Hama" 
nujachariar (5). 

The result is that the execution pro- 
ceedings founded upon the application 
of the 10th November 1924, are void. 
The sale took place on the 13th July 
1925, and the petition upon which the 
order under review was found was filed on 
thd 4th December 1925. The learned 
advocate for the appellant strenuously 
urged that the petition was out of time 
because it was an application to set aside 
a sale under S. 47 of the Code, and, there- 
fore, must be brought within thirty days 
of the sale under Art. 166, Limitation 
Act. The fallacy underlying that conten- 
tion, I think, is that although it is an 
application under S. 47 and, therefore, 
under t he Code it is not an application to 
‘"(4) L19i7j 4i Oal. C. L. J. 

I. 0. 493=:210. W. N. 776. 

(5) A. I. R. 1924 Mad. 481=47 Mad. 288. 

(F. B.) 


set aside a sale as is the other branch of the 
application under O. 21, R. 90. For the 
sale being void need not have been set 
aside at all, and the order as passed was 
in substance merely a declaration that 
the sale was null and of no effect. For 
an application of that nature there 
is no special provision among the 
articles in Sch. 1 , Limitation Act. It 
needs must come under the residu^.ry 
Art. 181, and if Art. 181 is applicable the 
present application was within time. 
That appears to' me to be clear on princi- 
ple and it is also concluded by authority. 
See Bam Kinhar Tewari v. Sthiti Earn 
Paiija ( 2 ) and Bajagopala Aiyar v. 
Bamanujachariar (5). 

The result is that the order appealed 
from is varied by striking out the words 
“ on the above consideration.” In other 
respects the appeal is dismissed with costs 
the hearing fee being assessed at two gold 
mohurs. 

This order is passed without prejudice 
to any right which the parties may pos- 
sess inter se in respect of the promises 
that are the subject-matter of the pre- 
sent proceedings. 

Graham, J. — I agree. 

N.D. Order accordingly. 
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Panton and Mitter, JJ. 

Dharani Mohan Bay — Petitioner. 

V. 

Kshitipati Bay — Opposite Party. 

Civil Rule No. 330 of 1927, Decidel on 
28 th Ma»’ch 1927, against the orier of the 
gub-J., Hooghly, D/- 7th March 1927. 

(a) Civil P. C., O. 21, B. 40 (3) — Security 
must ho proper. 

The security to be furnished by judgment-deb- 
tor must be proper and not illusory. [P 63 C 1] 

(b) Civil P. C., S. 55 — Scope, 

Provisions of S. 55 are mandatory. [P 63 C 1] 

N. Barwell and Manmatha Nath Bay 
for Hiralal Ghakrabarti — for Petitioner. 

Badhabinode Pal^ Narayan Chandra 
Kar and Nirmal Kumar Sen — for Oppo- 
site Party. 

Judgment.— Having heard the learn- 
ed counsel who appeared in support of 
the rule* and the learned vakil for the 
judgment-debtor, we are satisfied that thfe 
order made by the Subordinate Jud^ on 
the 7th March 1927, was not in accord- 
ance with law. In the firsts place, jihere 
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was no evidence before him on which it 
wa'^ possible for him to arrive at the de- 
cision jbhat the judgment-debtor was a 
person, who for any “ other sufficient 
cause ” within the meaning of 0. 21, 
E 40, was unuble to pay the amount of 
the decree. The mere statement made at 
the bar to the effect that he was owner of 
landed property is insufficient for the 
purpose. In the next place, it was clear- 
ly wrong for the learned Subordinate 
Judge to release the ]u ^gment-debtor on 
his personal security, wh'ich was abso- 
lutely ineffective. Order 21, E 40, sub- 
R. (3) provides that the Court may re- 
lease the judgment-debtor on his furnish- 
ing security, which means furnishing 
proper security and not the illusory secu- 
rity with which the learned Subordinate 
Judge has been satisfied. 

We, therefore, set aside this order and 
direct the judgment-debtor to surrender 
at once before the Subordinate Judge-, 
3rd Court, Hooghly, who will then con- 
sider, on proper materials being placed 
before him, whether he should be com- 
mitted to jail or released, and if released, 
upon what security ; the learned Subor- 
dinate Judge must comply with the pro- 
visions of 0. 21, in the matter of secu- 
rity. We also draw the attention of the 
Subordinate Judge to the mandatory pro- 
visions of S. 55, Civil P. C. 

We may say here that the learned vakil 
for the judgment-debtor states that his 
client is willing to furnish security. The 
opposite party will pay the costs in this 
rule to the petitioner. 

D.D. Rule made absolute. 
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Cuming and Roy, JJ. 

Sarat Chandra Bakhit — Defendant 1 — 
Appellant. 

V. 

Sarala Bala Ghosh and others — Plain- 
tiffs and Defendants — Respondents. 

Appeal No. 368 of 1925, Decided on 3rd 
August 1927, from the appellate decree 
of the Addl. Dist. J., Khulna, D/- 22nd 
September 1924. 

(a) Evidence Act, 35 — Chittas are admissible. 

(jhittsLS are admissible in evidence, though 
what their value should be is a matter to be 
determined by the Court in the particular 
oirou^stances of the case : 9 Cal, 741, Dist, 

[P 64 C 2] 
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(6) Evidence Act, 5.4.8 — Admission. 

Recitals regarding the boundaries in a docu- 
ment not inter partes are statements made by 
third parties and oannpt be admitted : A. I. R. 
1926 Cal. 948, Foil, [P 64 C 2] 

(c) Civil JP . C., O. 26, R. 10 (2) — The report 
and map pieparcd by a commissioner in one 
suit can be admitted in another suit on the 
commissioner being examined. 

Although a report and a map prepared by the 
comissioner can be taken into evidence only in 
the suit in which he made the inquiry, yet they 
can be admitted in evidence in another suit 
under the evidence Act on being proved by the 
person who made them : 12 C. L. R. 50, Ref. 

[P’64 0*2] 

Bcjoy Kumar Bhattacharji, Gour 
Mohan Dutt and Hemendra Chandra Sen 
— for Appellant. 

Dwarkanath Chakravarti, Satindra 
Nath Boy Choudhuri, Bamendra Mohan 
Majumdar for Surendra Nath Guha and 
Banku Behan Malik Choudhuri — for 
Respondents. 

Roy, J —This appeal is by defendant 1 
The suit brought by the plaintiffs was 
one for recovery of possession of a certain 
plot of land on establishment of their title 
and also for correction of an entry in ^he 
record-of-rights. The plaintiffs’ case was 
that this plot of land was plot No. 2732 
of the zemindari’s *chitta prepared in 
1234 B. E. It was at one timechakran 
land. The “chakran” was resumed, and 
thereafter the land was settled with Row- 
son Mamud Haidar, the predecessor-in- 
interest of defendants 4 to 8 in the suit. 
One Fazal Bhangi took settlement of the 
disputed land from the heirs of Rowson 
Mamud Haidar and, in execution of a 
money-decree obtained against him and 
the sale thereunder, the land was sold and 
purchased by the plaintiffs. The defend- 
ant is the gantidar of Beel Pabla and it 
was said in the suit that he dispossessed 
the plaintiffs and got himself wrongly re- 
corded in yie settlement “khatian” which 
was prepared in 1918. The plaintiffs 
brought a suit soon after the final publi- 
cation of the record of rights and there 
was a local enquiry made 'by a pleader 
commissioner who‘ prepared a map and 
submitted his report. But the suit was 
withdrawn with liberty to bring a fresh 
suit. The plaintiffs brought this fresh 
suit in 1921. 

The settlement record states that the 
land in suit is in Beel Pabla. The chitta 
of 1234 describes the plot as silu^ed in 
mouza Lata. It appears that mouza 
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Lata, Mouza Beel Pabla and another 
mouza are all within Dehi Pabla which 
goes under one Touzi. The defence 
was a denial that the disputed land was 
identical with plot 2732 of the chitta 
of 1234 and a denial of the tenancy of 
Kowson Mamud Haidar and the subse- 
quent lease to Fazal Bhangi and of the 
plaintiff’s purchase. The landlord happens 
in this case to be the Syedpur Trust Es- 
tate, the agent of which estate is the 
Collector of Khulna and he is a party to 
these proceedings He also filed a written 
statement in which he supported the 
plaintili ’s case in part in that he stated 
that there was a wrong entry in the 
record-of-rights He denied any ^ know- 
ledge of the plaintiffs, but he said that 
Bowson Mamud Haidar’s heirs should 
have been recorded as tenants under 
Syedpur Trust Estate 

The suit was tried by the trial Court. 
A number of witnesses were examined and 
the pleader commissioner ‘who had made 
the local investigation in the previous 
suit which was withdrawn was also exa- 
mined and he proved the map • which 
he l?ad prepared in the previous suit and 
also deposed that he hid made the parti- 
cular report which was before the Court. 
It appears that in the trial Court the map 
and the report were admitted without ob- 
jection An objection was taken that the 
evidence which the pleader commissioner 
had recorded should have also been put in 
as, without the evidence, the report was of 
little value. This has been considered by 
both the trial Court and the lower appel- 
late Court and they are of opinion that 
the absence of that evidence detracts to 
some extent the value of the map and the 
report. The learned Munsif came to the 
conclusion that the plaintiffs had estab- 
lished their case and he thereupon gave 
the plaintiffs a decree. Defendant 1 ap- 
pealed and the learned Additional District 
Judge who heard the appeal affirmed the 
decision of the trial Court ; and de- 
fendant 1 has now come up here in second 
appeal. 

A number of objections have been taken 
by the learned vakil who has appeared 
for the appellant. One of his points is 
that the chitta of 12c4 is not admissible 
and in support of his argument he relers 
to the case of Earn Chttnder ^ao v. Bun- 
seedhar Naik (l). As a matter of fact all 
that was’ ' he ld in that case was that 

(1) [1883] 9 Cal. 741.' 


chittas prepared by Government- for their 
khas mahal are not public documents. 
The question whether chittas w,ere ad- 
missible under the Evidence Act was not 
considered in that cise. Any commentary 
on the Evidence Act will tell us that 
chittas are admissible under appropriate 
sections of the Evidence Act. What their 
value should be is a matter to be deter- 
mined by the Court in the particular 
circumstances of the particular case. As 
a matter of fact these chittas were ad- 
mitted without any objection. Even in 
the grounds of appeal no objection was 
taken to their admissibility. The argu- 
ment, therefore, has no substance. 

The secDnd objection of the learned 
vakil is that the lower appellate Court 
and apparently the trial Couri; also, be- 
cause the Munsif had argued on the same 
line, have made an error in admitting 
a kabuliyat executed by Waresh and Fazal 
Sheikh in favour of Priyanath Majumdar 
and have wrongly relied on the boundaries 
mentioned in the kabuliyat These are 
statements made by a third party and 
cannot be accepted as was held in the 
else of Brojo Mohan Das v. Gaya Prosad 

(2) There is that defect in the judgment 
of the two lower Courts. But as a mat- 
ter of fact the son of Priyanath Majum- 
dcir wis eximined in the cise and he 
deposed that this kabuliyat with these 
boundaries was accepted by his father 
and he also deposed po-itively that the 
two plots mentioned in that kabuliyat 
are one on the east and the other on the 
west of the disputed land. There is in- 
dependent evidence, therefore, on the 
matters dealt with by the learned Ad- 
di ional District Judge. Apart, therefore, 
from the kabuliyat there is evidence of 
the facts on which he has relied. 

Then the learned vakil has challenged 
the map and the report of the Commis- 
sioner which were admitted by the Mun- 
sif who tried the suit. It is, no doubt, 
correct that a map and a report of a 
commissioner who made a local enquiry 
can be evidence only in the suit in which 
he made the enquiry. That was held in 
the case of Dmohnndhu Ghose v. Nista- 
7 ini Dassi (3). But in this case the re- 
port and the map were not taken into 
evidence by themselves as contemplated 
in the Civil Procedure Code, but the^r 
were taken in under the Evidence Act on 
r. R.” 1926 Cal79S.~"“~ 

(3) 12 C. L. R. 60. 
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being proved by the person who made 
them, that is the pleader commissioner 
who made them was examined in this 
case an^ he deposed that the map and the 
report were made by him and they were 
then marked as exhibits As a matter of 
fact it does not appear that in the trial 
Court there was any objection taken to 
the admissibility of t his map and the 
port. 

If the defendant was reallv an- 
xious that these documents should not 
go in, he should have objected at once 
and the learned Munsif could have ordered 
a fresh enquiry and put matters right. 
But his contention in the Court below 
was that they were of little value, in the 
first place, because the evidence which 
the commissioner had taken was not put 
in and in the second place because the 
commissioner was unable to remember 
anything except what he had written in 
his report. The Courts below have ob- 
served that the value of the rnnp made by 
the commissioner and the value of his 
report suffer by the exclusion of the evi- 
dence that the commissioner had recorded. 
The lower appellate Court, however, has 
taken into account other facts in consider- 
ing the value of the map and the report. 
He has observed, for instance, the broad 
features depicted by the commissioner 
and he has noted that they were con- 
sonant with the settlement map. After 
a prolonged discussion of various pos- 
sibilities of the case both the Courts have 
come to this finding that plot 2732 
of Chitta of 1234 has been identified with 
the land in suit and that it has been 
established that it was in the possession 
of Fazal Bhangi as tenant under the heirs 
of Rowson Mamud Haidar and that the 
plaintiffs have succeeded to that interest. 
On these findings it follows that the entry 
in the record of rights is incorrect. This 
is really a finding of fact and we do not 
see how that finding of fact can be inter- 
fered with in second appeal. The only 
way suggested by the learned vakil is 
that the case should be sent back to the 
lower appellate Court and a fresh local 
enquiry should be made. I do not think 
that this should be allowed at this stage. 
The defendant could have asked for a 
fresh local enquiry in the trial Court but 
h^did not do so. He challenged the 
value of the commissioner’s report. 
Both^the lower Courts have come to the 
findifig that it has some value, and that 
* *1998 C/9 & 10 


taken along with the other facts of the 
case it has established the plaintiffs’ case. 

The learned vakil has taken another 
objection, namely, that the plaintiffs are 
not at liberty to pursue their remedy in- 
to another person’s land. It is based on 
the argument that in the Chitta of 1234 
the land was described as situated in 
Mouza Lata while the land in suit is 
situtated in Mouza Beel Pabla and it is 
so recorded in the settlement map. But 
when the plaintiffs have shown that this 
particular plot situated in Beel Pabla is 
really their land, there is no reason why 
they should not be allowed to retain it. 
It would appear from the evidence in the 
case that the disputed land is situated 
close to% place where three mouzas meet 
together. It is quite possible that at the 
time of the Chitta it was thought that it 
lay within the Mouza Lata though it has 
now been found that it is really situated 
in Mouza Beel Pabla. It is true that defen- 
dant 1 is the gantidar ot Beel Pabla, but 
as it has been pointed out, the defendant 
got his lease of ganti of Beel Pabla on 
the stipulation that he would not disturb 
any of the existing tenancies. It bas 
been found that the tenancy of Rowson 
Mamud Haidar was created before defen- 
dant 1 got his ganti. 

On these grounds, I think, there is no 
case for our interference. The appeal is 
dismissed with costs. 

Cuming, J. — I agree. 

N.D. Appeal dismissed. 
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Rankin, C. J., and D. N. Mitter, J. 

G. I. P. By. Go. Ltd, — Defendants — ■ 
Appellants. 

V. 

Jesraj Fatwari and others — Plaintiffs 
— Respondents. 

Appeals Nos. 1123 and 1124 of 1924, 
Decided on 24th June* 1927, from the 
appellate decrees of the Sub Judge, Bogra, 
D/- 5th March 1924. 

(a) Railways Act (9 of 1890), S, 72 (2) — Risk- 
note form B — Liability of railway is reduced . 

The general liability is not the liability known 
to English common law as the liability of a 
common carrier, but is the. liability of a bailee as> 
defined in Ss. 162 and 161 of the Contract Act ; 
in other words, the railway company is not an 
insurer but is under the duty of taking a cer* 
tain measure of reasonable care, the purpose of 
risk-note is to provide that notwithstanding 
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there m.iy have been a bi^ ich of the duty to take 
re ison.ible care, the railway company shall not 
be liable for ceitain things in certain special 
cases. [P 66 C 2] 

{b) Raihvnys Act, S. 72 (2) — Hisli-notc Joim 
— Burden of proof %s on railway to briny them"' 
selves within the risk-note. 

The burden lies on the railway company seek” 
ing the advantage of the guarantee, that they 
must be held harmless for cert.iin things, to 
bring themselves within the languige of the 
guarantee. A. I. li, 1921 Bom. 443; A I. JL 1924 
Cal 725, and A. I. 11. 192G Cal. G12, Foil 

[P G7 C 2] 

Siirendra Nath Giiha and liamencha 
Mohan Majunidar — for Appellants. 

Sarat Chandra Bay Chowdhury, Biraj 
Mohan Majumdar and Santi Kurnar Bay 
Choiodhary — for Respondents. 

Rankin, C. J . — This is an a^ipeal by 
the Great Indian Peninsula Railway 
Company Limited against a decree where- 
by they have been ordered to pay com- 
pensation to the idaintiff in respect of 
non-delivery of part of two bales of piece- 
goods. It would appear that the goods 
in question were forwarded in two con- 
signments delivered to the Great Indian 
Peninsular Railway Company at the 
Viitoria Terminus in Bombay in Novem- 
ber and December respectively of 1920. 
For the present purpose it need only be 
stated that these ’goods were consigned 
upon the terms of the risk-note B-~a 
form of note approved by the Governor- 
General in Council under S 72, Indian 
Railways Act (9 of 1890) 

The first question which has been raised 
by the railway company in this appeal 
has reference to the point decided against 
it in the lower Court that the risk-note 
B is not appplicable to the case. The 
contention that the risk-note is not ap- 
plicable to the case arises out of the cir- 
cumstance that the person who actually 
tendered the goods to the railway com- 
pany fot* cirriage signed his name on be- 
half of C. Karnani in the place provided 
for the signature of the sender. The 
Courts below have held that as it is not 
shown that he hadauthorityofHhesender 
to sign his name the risk-note is invalid 
and does not apply in the present case. 
That contention which is of great impor- 
tance to the railway company and which 
no doubt accounts for this matter being 
brought before this Court I do not think 
it necessary to decide. I will only say 
that it seems to me that there is much to 
be said on behalf of the railway company 
before such a contention can be accepted. 
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I pass from that matter because, in my 
judgment, that important question does 
not arise at all. We ought not, there- 
fore, to decide it. 

Assuming that risk-note B applies, the 
learned advocate for the respondent con- 
tends that the judgment of the lower ap- 
pellate Court is right in this respect that 
the burden wa> on the railway oom})any, 
independently altogether of the exception 
clause in the form, to show that there 
had been a loss of ))art of these two bales 
in the presnt c:wse. Now, • when one turns 
to risk-note B, one finds that it is a limit 
put up on the general liability of the rail- 
way company That general liability is 
not the liability known to English com-| 
mon law as the liability of common! 
carrier, but the liability of a bailee as' 
defined in S. 152 and S. 161 of the Contractj 
Act; in other words, the railway com- 
pany is not an insurer, but is under the 
duty of taking a certain measure of 
reasonable care. The purpose of risk-note 
B is to provide that notwithstanding 
there may have been a breach of dutyj 
to take reasonable care, the railway com-) 
pany shall not be liable for certain things 
except in certain special cases. The form 
says that the railway company shall not 
be legally liable for the following things, 
or any of them, namely, “ any loss, des- 
truction, or deterioration of or damage to 
the said consignment.” 

There is an exception which does not 
apply in the present case at all because to 
come within that exception there must be 
a loss of a complete consignment or of 
one or more complete packages. 

But although that exception does not 
in the present case apply the language of 
it throws some light upon the meaning of 
the previous words in the form, upon 
the meaning in particular, of the words 
“ any loss, ” in the previous part of it. 
The exception speaks of a loss 

due either to the wilful neglect of the railway 
administration, or to theft by or to the wilful 
neglect of its servants, 

and so ’forth. It is clear, therefore, 
that as the word “ loss ” is used in the 
form there may be a loss although it is 
caused by theft of the servants of the 
railway administration or its agents^ and 
there may be a loss although it is due to 
wilful neglect of the railway administijii* 
tion itself. 

We have, therefore, to apply m the 
light of the language used jn the .excep- 
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tion the phrase any loss, destruction or 
deterioration of or damage to, the consign- 
ment. • 

If the plaintiff’s claim were for damages 
for the railway company’s damaging the 
<jonsignment, damages for the deteriora- 
tion of the goods comprised in the con- 
signment or damages for the destruction 
of the consignment, then pidma facie the 
contitict itself would he a complete 
answer and the plaintiff could not get 
on at all unless he goti on under 
the exception clause The plaintiff’s 
claim in the present case is for damages 
for non-delivery of part of the consign- 
ments and the questions arise, first, whe- 
ther it is necessary that it should l)e 
shown that there has, in fact, been a loss 
of part of the consignment and, secondly, 
whether the burden of showing that there 
has been a loss is on the railway com- 
pany or on the plaintiff Both these 
matters are covered by decisions of Courts 
co-ordinate with this Court. The form siys 
that the railway company is to be harm- 
less and free from all responsibility foi any 
loss and, therefore, it is prima facie for the 
railway company to bring itself within 
that warranty. It is not necessary in the 
present case to endeavour to define what 
circumstances would come under the 
word “loss ” If, for example, the rail- 
way company by negligence or mistake 
had parted with the goods to wrong 
consignee I am very far from holding that 
that would not be “loss” within the 
meaning of the section. If the railway 
company still had the goods under its 
control and could have pro luced them or 
if the railway administration had con- 
verted them to its own use as distinct 
from some servant of theirs converting 
them in wrong of his masters to his own 
use, again it would not appear that the 
circumstances would be covered by the 
phrase “any loss.” It is, however, neces- 
sary for the railway company, to get the 
benefit of this warranty, to show that the 
goods are lost, at least to show in the first 
instance that the goods are not then and 
there in the control of the railway admin- 
istration, so that they might have been 
delivered to the proper consignee. In my 
judgment, therefore, on both the proposi- 
tions — the necessity of showing that there 
has*been a loss and that the initial bur- 
den ot^proof is on the railway company 
the ci^es which I shall now refer to have 
to be fo]Io\jed^ 


The first case is tlie case of Ghelahha 
Punsi T. E. I By, jCo., (l), which was a 
decision of Chief Justice Sir Norman 
Macleod and Mr Justice Shah That case 
proceeds upon certain English cases and 
upon a previous Bombay case decided by 
Mr Justice West in 1883. It definitely 
lays down the principle that the burden 
is on the railway company to show that 
the goods have been lost Mr Justice 
West’s language is this : 

The natural presumption under such circum- 
stances is that all the goods arrived, and that 
the railway company was in a position to deli- 
ver them. 

The reasoning of th<it ease is followed 
by a Division Bench of this Court presided 
over by Mr Justice Suhrawardy and Mr 
Justice Page in the case of I By Co 
V 0(1 put Singh (2) and it was this case 
wliicli was really in the mind of the lower 
appellate Court which decided the present 
case x\gain in the case of (loptram 
Beharinim v Agents, E I. 77//. and 0. and 
B Bg (3), Acting Chief Justice Cbat- 
terjee and Mr Justice Cuming held that 
Ueforo the plaintiff is called upon to prove that 
the goods were lost by the wilful neglect of. or 
theft by, i.hc railway servants, it must be shown 
that the goods have been lost ; and unless the 
fact of the loss is admitted by the plaintiff, the 
onus js, m the first instance, on the railway 
administration *to prove that the goods have 
been lost and it will be then for the plaintiff to 
show that the loss was due to the wilful nogloct 
of, or theft by, the railway servants. , 

That statement of law does not take ac- 
count of the fact that the exception clause 
in risk-note B, as it then stood, covofed 
cases only where a complete consignment 
or package, part of the consignment, had 
been lost. Otherwise, it is in entire 
agreement with the other cases 1 have 
cited 

We have to consider whether we should 
depirt frojn these authorities. In myi 
judgment, it must be that the railway! 
company seeking the advantage of the 
guarantee that they will be held harmless 
for certain things must have the duty, in 
the first instance, of bringing themselves 
within the language of*thal; guarantee I 
have considered whether the reasoning in 
the Bombay case and in the subsequent 
cases in so far as they proceed upon Eng- 
lish cases and the Indian cases prior to 
the Indian Railways Act of 1890 should 
be dissented from on the ground that 
prior to 1890 in India and up to present 

(1) A. I. R. 19:^r:Bom. 443— 45 ““ 

(•2) A. 1. R. 1924 Cal. 725=51 Cal. 015. 

f.'l) A 1 R. 1926 Cal. 012. 
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time in England the liability of a railway 
in ^respect of goods in the absepcQ of a 
special agreement would be that of a 
common carrier. No doubt, in the cir- 
cumstances, it is easier to say that the 
burden of proof is, in the first instance, on 
the plaintiff It seems to me, however, 
that where the general liability of a rail- 
way company is mereh’ that of taking a 
certain measure of reasonable care it is 
still correct to say that prima facie, until 
certain other facts are proved, the rail- 
way company taking reasonable care of 
goods would have them at the end of the 
journey to deliver to the consignee 

Even although the railway company 
is not any longer a common carrier in 
Inditb it is in my opinion, still^right to 
say that the railway company, to get the 
I benefit of the special contract in this risk- 
[note, must bring itself under the terms 
jof the warranty and prove, unless it is 
ladraitted, that there has been a loss. In 
my judgment, this (consideration concludes 
Ithe present appeal. 

It lias been pointed out that in the 
trial Court not much attention appears to 
hm/e been paid to this particular point. 
It is not shown to us, however, that in 
the plaint there was any admission that 
the goods had been lost and the form of 
the issue is such that the railway com- 
])any is not entitled to assume that it did 
not have to prove that the goods had been 
lost. No doubt, the point in many cases 
— and probably in this case— is a purely 
technical one. It may well be that the 
railway administration would have had 
no difficulty at all in showing that at the 
time these goods should have been deli' 
vored they were lost to the railway ad^ 
ministration. The railway company 
must'^remember when defending suits under 
this risk-note what the law is. They 
must take proper measures to show at all 
events that the goods were lost to the 
railway administration at the time when 
they ought to have been delivered. In 
tny judgment, that being so, this appeal 
fails and must be dismissed with costs. 
This judgment governs appeal No. 1124 
which is also dismissed with costs. 
Mitter, J —I agree. 

N D. Appeals dismissed. 
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Cuming and Mukeeji, JJ. 

Dasharathi Ghosh — Plain tiff*--- Appel' 
lant. 

V. 

Khondhar Abdul Hannan — Defen' 
dant — Eespondent . 

Appeal No. 53 of 1925, Decided on 27th 
July 1927, from the appellate decree of 
the District Judge, Hooghly, D/- 12th 
September 1924. ^ 

(a) Bengal Land Revenue Sales Act, (11 of 
1869) — Payment of land revenue — Appropria^ 
tion — General law of appropriation will apply 
only in th<^ absence of specific provision in the 
Act on the point — Contract Act, Ss. 59 to 61. 

The general principles of appropriation as 
contained in the Contract Act can only be re- 
sorted to m the case of the matter of payment of 
land revenue, -where there is no provision in 
the Bengal Land Revenue Sales Act (11 of 1859) 
itself which may be applicable to the case and 
nothing ; which would militate against their 
application. [P 71 Cl] 

(b) Bengal Land Revenue Sales Act, (11 of 
1869), S. 8 and Bengal Towzi Mamial, Rr. 102, 
110, 114 and 116 — Non-compUance with rules 
wakes sale for arrears invalid. 

Where the proprietor of an estate sent the 
revenue payable by him -by money order 
and the same was received by the Collectorate 
before the due date, but due to mistake in towzi 
number and name of the thana, it was not cre- 
dited in the register and a note was made in 
the money order acknowledgment that due to 
discrepancy in the particulars of the estate the 
money was not credited and was kept in deposit, 
but the proprietor did not care to look at the 
acknowledgment and the estate -was sold for 
arrears of revenue. 

Held: that the question whether an esta,te ia 
in arrears is not a mere matter of form but of 
substance— a legal position to be inferred from 
all the circumstances rather than a fact to be 
determined by a mere reference to the entries 
in the register as relating to the particular 
estate. [P 69 C 2] 

Held: further, that if the clerks of the Col- 
lectorate did not make a reasonable effort after 
kist day had expired to find out what the re- 
mittance was meant for, they failed in their 
duty,, . [P 71 01} 

There is no duty cast upon a remitter to be 
on the look out for the return of the acknow- 
ledgment or for any endorsement that may hap- 
pen to be made therein, unless he is warned to- 
do so, and non-compliance of the rules provi- 
ding for a notice to the proprietor pf the fact 
that the revenue was not credited, by the reve- 
nue authorities, would make the sale contrary to 
the proiisions of the Act and must be annulled, 

[P-73 0 1] 

(c) Contract Act, S. 69 — Valid tendc^ 
amounts to actual payment. ^ • 

A- valid' tender On a contract of d$ht is as 
much a performance and discharge of a debtor’- 
duty as an actual payment. [P vO C 11 
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Bijan Kumar Mukherji and Bhudeh 
Mukerji — for Appellant. 

Harendra Kumar Sarhadhikari and 
Annada* Charan Karkoon—ior Eespon* 
dents. 

Mukerji, J. — The plaintiff who was 
successful in the Court of first instance 
but whose suit has been dismissed by the 
lower appellate Court has preferred this 
second appeal. 

The suit was for setting aside a reve- 
nue sale, held on the 27th June 1921, in 
respect of Towzi No 1^6/2 of the 
Hooghly Collectorate, named mehal 
Anantarampur in Pargana’ Balia, Thana 
Chanditala, District Hooghly. The towzi 
belonged to the plaintiff. The revenue 
payable for it is annas 14, and cesses 
annas 12 pies 9 only. The amount is due 
on the 28th March every year The 
plaintiff sent the amount due for 1921 on 
the 18th March 1921, through the Post 
Office. It was received in the Collecto- 
rate on the 24th March 1921, but it was 
not credited in the proper register as in the 
money-order the number of the towzi was 
given as 66 and the name of the thana as 
Jangipara. The Collector’s Office on 
receipt of the money noted on the acknow- 
ledgment that there was a discrepancy 
and so the money was kept in deposit in 
the Collectorate, and not credited in the 
accounts of the plaintiff’s estate. This 
receipt came back to the plaintiff on the 
3rd April 1921. The plaintiff’s case was 
that he never cared to look into the 
receipt and only saw it after he had heard 
of the sale. The plaintiff heard about 
the sale after the time for preferring an 
appeal to the Commissioner was over. 
Hence he filed this suit. 

The Subordinate Judge decreed the suit 
but that decree has been reversed, and the 
suit dismissed by the District Judge The 
Subordinate Judge held that the sale was 
premature. The District Judge has held 
otherwise and has given very good reasons 
for his view. This view has not been 
seriously challenged before us and, in ray 
opinion, rightly so. 

The substantial question that has been 
argued before us is whether the estate 
was in arrears or not. The Subordinate 
Jud^e took the view that as the plaintiff 
had .one revenue paying estate, viz., 
Anantarampur, the misdescription in the 
money- order could easily have been cor- 
reoteS and the towzi for which the money 
was ‘meant could have been found out 


easily if the clerks* in the Collectorate 
had taken some trouble. The District 
Judge on appeal expressed his view in 
these words: 

Had the plaintiff cared to look into the receipt 
he would have learnt that the revenue was not 
credited in the proper register in his name and 
could have taken proper stgpS in the matter. It 
is admitted that he gave the wrong description 
in the money-order. There is no doubt that 
the plaintiff was to blame for all this. It was 
not the duty of the Collectorate clerk to find out 
the correct number. The fact that the money 
was not credited was notified in due course to 
the plaintiff. In these circumstances I hold 
that the estate was in arrears. 

The idea underlying the decision of the 
learned District Judge is that it is the 
last word on the question as to whether 
the estafio is in arrears or not, and unless 
the amount received by him has been cre- 
dited in favour of the estate, the estate is 
to be treated as being in arrears The 
question, however, is not a mere matter 
of form but of substancce — a legal posi- 
tion to be inferred from all the circum- 
stances rather than a fact to be deter- 
mined by a mere reference to the entries 
in the register as relating to the parti- 
cular estate ^ 

At the outset it would be convenient to 
deal with an argument that has been ad- 
vanced on behalf of the appellant that 
the case should be decided on the footing 
of the relations 'between a creditor 
and .his debtor. The question whether 
the law regulating those relations does 
not apply to the realization of the land 
revenue arose in this Court in the case of 
Oanga Bishim Singh v Mahomed Jan 
(l). That was a case where the question 
arose in this form; whether, where pay- 
ment of revenue was made with the ex- 
press intimation that the payment was 'to 
be applied to the discharge of the revenue 
due for a particular instalment and it was 
received and acknowledged on that ac- 
count, it was within the competency of 
the Collector, without the assent of the 
payer to appropriate the amount in dis- 
charge of an earlier instalment that was 
in arrears. This Court while holding in 
the affirmative observed as follows: 

The Sale Law under Act 11 of 1859 is com 
plete by itself and we are of opinion that th* 
relation between the Government and the 
holders of estates liable to pay revenue under 
the Act stands on an entirely different footing 
from that on which the relation between ' the 
creditors and debtors is based, and that arrears 
of Government revenue are not a debt within 
the meaning of S. 69, Contract Act. '• 

(1) [1906] 33 Oal. 1193=*10 C. W. N. •JiS.'" 
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On appeal the Judicial Committee 
reversed this decision and answered 
the question in the negative and observed 
as follows. 

Much was said in the argument about the 
bearing upon the present case of certain provi- 
sions of the Contract Act, relating to the appro- 
priation of paymenj^s. Those enactments 
might perhaps have^ had a bearing upon 
the case, if the parties had not by their own ac- 
tions placed the matter beyond doubt. The 
money in question in the present case was ex- 
pressly paid to satisfy the Januar} kist, and it 
w.is received and acknowledged on that account. 
It requires no statutory provisions to show that 
when money has been so paid and received and 
appropriated, it is not in the power of one 
of the parties to the transaction, without the 
assent of the other, to vary the effect of the 
transaction by altering the appropriation in 
which both ori^iiiallN concurred. 

The'quostiou of the apphcdbilitv of the 
law relating to creditor and debtor a lose 
again in the inouitime in the case of 
Jo(jendra Mohan Sen v Uma Nath (ruha 
(2) That was a case where there was no 
appropriation by consent and tlie ques- 
tion arose whether the provisions ol Ss 59 
to 6i, Contract Act, would apjily ' ti was 
held that there being nothing specific on 
the subject in Act tl of 1859, the general 
la\f^, wliich is practicaliv embodied in 
Ss 59 to 61, Contract Act, would apply. 

If the general law applies, what is 
the position ? A valid tender on a con- 
tract of debt is as much a performance 
and discharge of a delator’s duty as an ac* 
tual payment I’lie amount lui\ ing been 
received by the Collectui and not aiipio* 
priated tc) the payment ot the airear that 
was due in respect of tlie ajipellant’s 
estate, it cannot be said that the appel- 
lant was in a worse position than a per- 
son wlio has made a tender in respect of 
the debt due. The requisites of a valid 
tender were all complied with in the pre- 
sent case except only one, uamely 
that the debtor must declare upon 
what account the tender is made In 
Harris’ Law of Tender, p 19, it is said: 

But It would, notwithstanding, alwayt* be fo*’ 
the debtor the wiser course, even where ther*-’ 
exist.s but the single recoverable debt, to indicate 
to the creditor, at* the time ot the tender, the 
identity of the debt, in respect ot which the ten- 
der is made. For, although the words of Lord 
Ellenborougb that a payment of the exact 
amount of one of several debts w’ould be irrefra- 
gable evidence to show that the payment was 
intended for that debt [per Lord Elleuborough 
in Marryatts v. While (3) ; see also Mayfield v, 

(2) [1908] 35 CaL 636=12 C. W. N. G4G-=:8 
C. L. J. 41. 

(3) L1A171 2 Stark 101. 


Wndsley (4)] would, no doubt, apply with a 
force, if possible still more, conclusive, where 
there existed but one recoverable debt, still the 
general commercial tr«insactions of the creditor 
may be on a scale so extensive, so as to prevent 
an instant appreciation bv him. of the circum- 
stances attending the particular debt in ques- 
tion. and it would probably save misunderstand- 
ing and peiliaps not a little trouble and expense 
thereafter, if the debtor at the time identified 
the debt iii respect of whu-h the tender iv 
made 

In a case where a mistake is inadj? at 
the time of the tender as to the number 
of the towzii and the name of the thana, 
the position i‘s somewhat different from 
that of a debtor making a payment when 
he has only one debt due and is rather 
analogous to a case where several del)t& 
are due and no declaration has been made 
upon what account the tender is made or 
perhaps worse still because the Collector 
would not he justified in going by the 
name of the mahal any more than the 
towzi number, leaving aside the further 
complication that arises by reason of the 
name of the thana being wrong The 
general law is as put hy Knight Bruce, 
L J , in the case of Nash v Hodgson (5) 

It A mail sends money to another and that 
other receives it, the first point is what was the 
intention with which it was sent ; and if that 
cannot be ascertained bv direct proof, it must be 
got at !)>' circumstantial evidence . and what- 
ever IS tlie nitention that must prevail, unless 
only the other elects to return the money. 

The creditor cannot appropriate in op- 
position to the debtor ’s expressed inten- 
tion The right of appropriation of the 
tender in the first instance is in the debtor 
alone Where, however, the debtor has 
neitlier declared his intention regarding 
the appropriation, and where the circum- 
stances surrounding the transaction, be- 
tray no indication of such intention, the 
right passes to the creditor hut it does 
only on the failure of the debtor to exor- 
cise his prior right Where debts exist 
and tenders have been made, but the 
transaction between the debtor and the 
creditor presents a prospect sterile of any 
indication from which it can veraoiously 
predicate the intention of either of them,, 
the law asserts an exclusive jurisdiction 
over the entire transaction and with that 
lofty scorn of heteronomy which always- 
distinguishes its unfettered operations, 
proceeds to appropriate the tenders in ac- 
cordance with those dictates of elevated 

U) [1824] 3 B. Sc C. 357=3 L.J. (O. S.) 

31=5 D. & R. 224. 

(5) [1855] 25 L.J. Ch. 186= ) De. G. X. Sc G. 

474t«l Jur (N. S.) 946. c 
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reason which in the jealous record of 
leading cases, compel the proud concur- 
rence of contemporary and the sacred sub- 
inissiorf of succeeding jurists (Harris on 
the Law of Tender, p. 33). These 
general principles, however, can only be 
resorted bo where there is no provision in 
the statute itself which may be applicable 
to the case and nothing which would 
militate against their application Where 
the fnoney is in the hands of the Collector 
and the remitter has by his own act 
created a position whicli, precludes the 
Collector from crediting the money in the 
accounts of any paiticular estate, the case 
attracts the operation of the statute it- 
self, the relevant provision being tint 
contained in S. 8, Act II of 1859 This 
section or rather the latter part of it 
which is directly aiiplicahlo will he pre- 
sently considered. 

Before doing so, however, it would bo 
convenient to dispose of another question 
that has arisen, viz., "whether there was 
any duty cast upon the clerks of the 
Collector to endeavour to find out the 
correct estate for which the remittance 
was meant. The Subordinate Judge says : 

Under the circumstances, although the plain- 
tiff was in fault the clerk in question could de- 
tect it if he had taken some trouble 

The District Judge holds it was 
not the duty of the Collector’s clerk 
to find out the correct number. In 
my opinion neither view is reason- 
able 8o long as the declaration of the 
intention of the remitter as contained in 
the money-order coupon stood with the 
wrong number of the towzi and wrong 
name of the thana, it would be idle to 
think of being sure as to whether it was 
Mehal Anantarampur that was meint or 
any other mehal. Just before' the sale, 
however, when possibly a few towziz 
were in arrears it was perhaps not diffi- 
cult with a little effort to find out the 
real intention of the remitter. If the 
clerks of the Collectorate did (not make a 
reasonable effort after kist day had ex- 
pired to find out what the remittance was 
meant for they failed in their duty but 
the question we have to consider is not 
whether the sale need not have been 
made, but whether it was invalid or void 
by reason of its having been made con- 
trary to the provisions of the Act. 

•Turning now to the latter part of S. 8, 
Act li of 1869 it runs thus : 

Noi® shall the plea that money belonging to 
he dftfaiilter, and sufficient to pay the arreur of 


revenue due, was in the Collector’s hand bar or 
render void or voidabte a sale under this Act, 
unless such money stands .in the defaulter’s 
mine alone and without dispute, and unless, 
after application in due time made by the de- 
faulter, or after the written agreement provided 
for in S. 15 of this Act, the Collector shall have 
neglected, or refused on insufficient grounds, to 
transfer it in p.iMnent of the arreav of revenue 
due. 

This section was considered by the 
Judicial Committee in the case of Bah 
kisJiendas v. Snnx>'^on (6). The plaintiff’s 
in that suit prayed to have a revenue sale 
set aside upon the following facts : They 
were the i)roprietors in possession of a 
separate five -annas share of a village till 
tlie date of the sale, viz , the 5th Sep- 
tember, 1891. Down to 1884 the revenue 
pavxble^or the said share was Ks 89 and 
odd In the beginning of 1884 the Board 
of Revenue sinctioned a reduction of the 
revenue at Rs 82 and odd from Rs 89 
and odd The decision of the Board was 
communicated to the Collector by a letter 
in March, 1884, but the abatement was 
entered erroneously in the Collector’s 
hooks in respect of another estate which 
belonged to some different owners The 
result of this mistake was that while the 
revenue paid yearly by ’the plaintiff ^as 
duly credited in the Collector’s hooks as 
it was paid, the plaintiffs were wrongly 
debited every year with Rs. 89 and odd 
instead of Rs. 82 and odd on account of 
the revenue payable by their estate. In 
consequence of this error on the debit side 
of the account, the books showed in 
March 1891, at the end of the revenue 
yeir 1890-91, the revenue of the plain- 
tiff’s estate as being in arrears ; wherpas 
if the debts had been rightly ‘made the 
books would have show i a balance of 
Rs. 44-15-3 at the plaintiff’s credit. In 
that case their Lordships explained the 
latter part of S. 8 in these words : 

It is enacted that the Colleotor’s possession of 
the money belonging to the defaulter, shall 
afford no answer to the default, unless the 
money stood in the defaulter’s name alone and 
without dispute, or the Collector has failed, 
after application by the defaulter, to impute his 
money towards payment of the revenue. The 
enactment has no application, except there be 

(1) default in the payment of the revenue, and 

(2) possession by the Collector of money of the 
defaulter not indisputably placed to his credit. 
But the appellants were not in default. All 
moneys paid by them have been correctly cre- 
dited ; and their alleged default, which is a pure 
fiction, is based upon erroneous debit entries to 
which they were not parties. 

(6) ri898] 25 Cal. 838—25 I.'A. 1S1=:2 C.W. 

N. 5J3-7 Sar. 383 (P.C.). 



72 Calcutta Dasharathi Ghosh v. Khondsar Abddl Hannan (Mukerji, J.) 1928 


Prom these observ^rtions two proposi- 
sitions clearly emerge : first, that posses- 
sion by the Collector of money belonging 
to the defaulter, not indisputably placed 
to the credit of a particular estate cannot 
save the estate from bemg sold : second, 
that in the event of the money received 
by the Collector being in his hands but 
standing not in the defaulter’s name alone 
or not without dispute and on the de- 
faulter having applied for such credit, if 
the Collector neglects or refuses to impute 
the money towards the payment of the 
revenue, the estate cannot be sold. As 
regards the first of these propositions so 
long as the number of the towzi and the 
name of the thana were wrongly stated, 
the intention of the remitter of tM money 
was not clear to the Collector and it is 
only reasonable to hold that the money 
was not indisputably placed in the hands 
of the Collector for credit in respect of 
the appellant’s estate The Collector may 
very well have hesitated to credit it in 
respect of one estate rather than another, 
lest he might act contrary to the inten- 
tion of the remitter. Here then the 
second proposition comes into operation 
an(J for its application it is necessary to 
give the remitter an opportunity of mak- 
ing an application for credit of the money 
for the revenue of the estate for which it 
was meant. To give him such an oppor- 
tunity lules have from time to time been 
framed and it is the violation of these 
rules which deprives the remitter of an 
opportunity to have the money which is 
in the hands of the Collector imputed to- 
wards the payment of the revenue of the 
estate for which it was meant. 

In the case of Hamid Hossein v Mtckh' 
dum Baza (7) there was infraction of 
E. ^9 of the Land Eevenue Eules then 
in force and this deprived the remitter 
of an opportunity to rectify the mistake 
that he had made as regards the number 
of the towzi and the name of the pro- 
prietor. To hold the sale of an estate 
for its arrears of revenue, the proprietor 
whereof had been deprived of a chance 
of correcting the mistake by reason of 
the non-compliance of the rule aforesaid, 
was held to be without jurisdiction, and 
the sale was accordingly set aside. In the 
present case the clerk of the Collectorate 
note^ in the moJiey-order receipt that 
there was a discrepancy and so the money 
was kept in deposit in the Collectorate. 

[1005] 32 Oal. 229=r9 C. W.N. 300. 


The judgment of the District Judge states 
that the receipt reached the plaintiff on 
the 3rd April, 1921. Probably that was 
the date of the postal seal wh^ch the 
receipt bears. The appellant’s case is 
that the receipt was in his house and 
that he saw the receipt after he bad 
heard about the sale, The District 
Judge has believed this case of the 
appellant and has blamed him for his 
negligence. The point is, had the appel- 
lant notice that his remittance had not 
been credited tbecause there was a dis- 
crepancy, for on this depends the ques- 
tion whether he had opportunity to 
rectify the discrepancy. To provide for 
this, very salutary rules have been framed 
and if these rules are strictly followed, 
the remitter will always have s'dch 
notice. 

Eule 102, para. 2, of the Eules of the 
Bengal Touzi Manual, 1918, runs in these 
words : 

If owing to omissions or errors in the parti- 
cular of remittance there is any uncertainty 
as to whether a remittance can be correctly 
credited according to the intentions of the 
remitter, a note should be made across the 
acknowledgment in red ink, stating how the 
remittance has been credited or what parti- 
culars are required, and in the latter case the 
remitter should be asked to send the required 
information immediately by letter. .... 

Very btringent rules follow as regards 
the treatment of acknowledgments with 
red ink note Eule 109 enjoins how the 
acknowledgments are to be distributed 
to postmen for delivery. Eule 110 says : 

The postman or village postman will obtain 
the remitter’s signature or mark when deliver- 
ing each acknowledgment in the postman’s 
book or the village postman’s register. 

Then follow some rules as regards 
undelivered acknowledgments Eule 114 
is a very stringent rule attaching res- 
ponsibility to the Post Office for punctual 
and free delivery of acknowledgments. 
Eule 115 is very important and runs in 
these words : 

Bemitters of revenue money-orders should be 
advised to examine carefully their acknowledg- 
ments for the money-orders in case there should 
be any red ink note by the Collectorate calling 
for further particulars or indicating doubt as 
to whether a remittance has been correctly 
credited according to the intentions of the 
remitter. 

These rules, if worked propkdy, will 
place the question of notice beyond the 
range of all possible doubts in any parti- 
cular case. There is nothing to show 
and indeed it is not suggested \ that 'ithese 
rules, especially Er. 110 and \115, 4iave 
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^een complied with in the present case 
and, on the other hand, the ignorance ol 
the appellant as regards the existence 
of th% acknowledgment or its contents 
till after the sale was over has been be- 
lieved by the District Judge. Wbat is 
contended is that the appellant was 
negligent but it cannot be said that there 
is any duty cast upon a remitter to be on 
the look out for the return of the a^k- 
ncfwledgment or for any endorsement 
that may happen to be made therein, 
unless he is warned to doo so. The prin- 
•ciple of the decision in the case of Hamid 
Hosspin y . Mukduyn Beza (7), therefore, 
applies to this case 

In my judgment the sale must, in the 
circumS'tances, be held to have been made 
contrary to the provisions of the Act and 
must be annulled The appeal is allowed, 
the decision of the District Judge is 
reversed and that of the Subordinate 
Judge restored with costs in this Court 
and of the Court of appeal below 

Cuming, J. — I agree. 

G.B. Appeal allowed 
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Page and Graham, JJ. 

Akslioif Kumar Bhattaoharjee and 
others —Defendants — Appellants. 

V. 

Ashutosh Bhattacharjee _ and others — 
Plaintiffs — Respondents. 

Appeal No. 495 of 1925^ Decided on 
25th July 1927, from the original order 
of the 4th Sub-Judge, 24 Pargannas, 
D/“ 2nd December 1925. 

Civil P. C. O. 47, .B, 7 — Order going beyond 
ihe scope of application for review is ivithout 
jurisdiction. 

Where a Court in considering an application 
for review and in granting the same passed an 
order which went beyond the scope of applica- 
tion for review, 

Held : that the order was without jurisdic- 
tion and can be set aside in appeal, [P 73 C 2] 

Nasim Ali and Apurba Charan Mukerji 
— for Appellants. 

Bijan Kumar Mukerji and Hiralal 
Chakravarti — for Respondents. 

Prafulla Charan Chakravarti — for De- 
puty Registrar, 

Judgment. — This is an appeal against 
an order of the learned Subordinate Judge 
of the 24; Pargannas whereby he pur- 


ported to grant aa> application to review 
an order dated the 6th August 1925. 

A preliminary objection was taken to 
the maintenance of this appeal upon the 
ground that if this is an appeal against 
an order of review passed on an applica- 
tion under 0. 47, R 1, then an appeal 
will only lie upon the grounds set out in 
O. 47, R. 7. We are of opinion that the 
preliminary objection is pro tanto a good 
one and that in so far as the order under 
appeal is an order granting an application 
for review it is not subject to an appeal. 
But in our opinion, the learned Subordi- 
nate Judge in considering the application 
for review and in making an order there- 
on made an order which wont beyond the 
scope t*! the application for leview, be- 
cause the application was to review the 
order of the 6th August 1925, whereby 
the report of a commissioner appointed 
to determine the boundaries of the land 
for purposes of the execution of the 
decree was sought to be set aside, and in 
passing the order under appeal the loarnecl 
Subordinate Judge not only granted the 
application to review the order of the 
6th August but went further and ^pas- 
sed an order that the map and the report 
of the commissioner, the subject-matter 
of the order of the 6th August 1925, be 
accepted That further order in our opi- 
nion 'he had no jurisdiction to make 
upon the application which- was before 
him 

The result is that that part of the order 
which granted a re-hearing of the applica- 
tion which was the subject-matter of’the 
order of the 6th August 1925, is confirmed 
and pro tanto this appeal is dismissed 
But that part of the order which directed 
that the report and map of ’the commis- 
sioner be accepted cannot stand and must 
be set aside, and the proceedings will be 
returned to the learned Subordinate 
Judge in order that the application and 
the order thereon setting aside the final 
report of the commissioner may be re- 
heard on the merits. 

Costs of, and incidental to, this appeal, 
the hearing fee being assessed at two gold 
mohurs, will abide the result. 

N D. Appeal partly allowed. 
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Chotzneb, J. 

Kessoram Poddar and Co — Plaiafcitls. 

V. 

Secretary of State — Defendant 
O 0 S No 2152 of 1922, Decided on 
i7th May 1921’) 

Contract- - Vet bal conttact^, 

Whero the statute sa>s that the contract to 
be valid must be in writing, verbal contracts, 
even if established, have no ellect. [1* 80, C ‘i] 
^ (b) Contract — Commandeer my otdet 
(Jnods ordered by ( loi enimcnt undet — Contract 
18 not ordinary commercial contract — Defence 
of J ndia (Consolidation) Act (19io). 

In the case of commandeering order there 
can be no ordinary cominerci.il contract for 
sale and purchase, because one of the parties 
may bo unwilling to surrender his goods and 
vet may be compelled under the comm.utdeering 
order to do so. lie has no option once the 
order has been made and issued. Ho is bound 
to place his gools at the disposal of Govern- 
ment when called upon to do so. The only 
1 ight he has is that if he does not accept the 
pncj odered by Government he can have it 
settled by arbitration. The arbitrator’.^ order 
is final. [P 81, 0 2] 

^ ^ (<'9 Govermnent of India Act (6 and ti 
Geo. 5 ch. 01 etc.) Ss. 29 (6) and 32 — Commati- 
deeriny order — Civil P. (J. Ss. 9 and 79. 

A oommendeering order is one which no one 
but Qkovernment can make, and being an act 
of the Sovereign, the Secretary of State evi- 
dently cannot be sued in respect of it. 

[P81, C 2j 

^ (d) Government of India Act, S. 29— Pay- 
ments made on cont tacts not in conformity 
with the Act, is no anstuet to tender such 
subsequent contracts bindiny on Secretary of 
State — Contract must \ be in strict conformity 
With statu te~~C IV il P. C. S. 'i9. 

When a statute lays down certain mandatory 
provisions in regard to the framing of con- 
tracts between the Secretary of State and <a 
private individual, it is no answer to say that 
because the provisions were ignored on parti- 
cular occasions and payments were made on 
contracts which were not in conformity with 
the statute, that that should be taken as a 
precedent which will be binding upon the 
Secretary > of State ill every case. Contracts to 
be binding upon the Secretary of State, must 
be made in strict conformity with the provi- 
sions laid down in the statute. If'they are not 
so made, the\ are not valid as against him. 

[P 82, C 1] 

[e) Civil P. C.. S. iO - Cause of action ” in 
S. 80 IS not to be taken in a nat row sense but it 
must be stated ivith precision. 

Although the cause of action in S. 80 should 
not be taken in a narrow sense, the object of 
the section being merely to inform the defen- 
dant substantially of the ground for complaint, 
yet the section requires the cause of action to 
be stated with some precision : 21 Mad. 279, 

Ilel. otu * [P 83, C 1] 

(/) Civil P. C., S. 80— Notice. 

Where the cause of action has not, arisen at 
tlio time of^he notice, the notice is invalid. 

[P 83, C 1] 


N. N. Sircar, S M. Bose and S C> 
Boy — for Plaintiffs 

L P. PJ. Pugh and T. Ameer Alf for 
Defendant 

Judgment. — In this suit Kessoram 
Poddar and Company sues to recover, 
from the Secretary of State for India in 
Council, Rs 23,35,835 together witii 
interest Rs 10,44,6i3'4-0 being the loss- 
and damage sustained by the plaintiff him 
by reason of the defendant’s failure and 
neglect to pay for or take delivery of 
certain goods bought by the defendant 
from it The purchases are said to have 
been made by one Charles Sutherland 
Waite, an officer of the Indian Munitions- 
Board, Bengal, on four dates, namely 4th, 
14th, 17th June and 26th August 1918. 

It appeal's that the fndian Munitions* 
Board, Simla, was established on 1st 
March 1917 and the office of the Con* 
troller, Munitions, Bengal, was opened in- 
June that year. Mr Peterson of the 
Indian Civil Service was the hrst Con* 
troller, being appointed on the SOth 
June He continued to hold office till 
19th April 1919. Under him were two 
Assistant Controllers, Mr. Nixon of the 
Indian Civil Service and Dr. Meek of the 
Educational Service Nixon left office 
on 2nd February 1918. Meek succeeded 
Peterson on 19th May 1919. There were 
also ‘four Deputy Controllers one of 
whom was Mr. Waite, who was appointed 
in November 1917 and went on leave on 
23rd January 1919. His services were 
dispensed witji on 20th February 1919. 

The plaintiff firm opened their metal 
department in March 1918 and Mr A. H. 
Ghaznavi was in charge of it. From 
May 1918 Ghaznavi began calling on 
Waite for orders and it is alleged that 
prior to the purchases now in suit, he 
had received orders from Waite for goode 
Costing Rs. 27 lakhs for which xiayrnent 
has been made 

The plaintiS; firm’s case is that Waite’s- 
method of purchase was not to call for 
tenders from merchants having war 
materials to supply or to make out writ* 
ten contracts for such goods as he wished 
to buy but to take the list submitted by 
the firms (of whom there were at least 
100 different European and Indian repre' 
sentatives), discuss the price and after dis- 
cussion, put tick marks in pencil against 
such items on each list as he wanted, 
noting, in some cases, also the ]mce 
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agreed upon and that these tick marks 
indicated that he hxd bought the goods 
so ticked. Thereafter, when he wanted 
delivery of the goods purchased, he 
would send a delivery order through 
his oihce requiring the seller to 
deliver the goods at the Narcal* 
danga depot or at such other place 
as might be specified in the order, hut 
owing to the congested state of the 
depots months often elapsed before such 
delivery orders were issued. • He would 
also imrchase goods by yhat was ])opu- 
larly known as a ‘‘commandeering” 
order It appears that under the rules 
framed under the Defence of India Act, 
certain classes of goods such as corru- 
gated iron sheets, galvanized plates, bar- 
bed wire and the like, could not he sold 
by merchants except under license from 
Government and when a commandeering 
order was issued, the goods had to the 
delivered at such places as were specified 
therein. Such an order could only be 
signed by the Controller of Munitions 
hiniself In such cases the price of such 
goods was agi’eed upon but where there 
was a dispute, the price was ultimately 
settled by reference to arbitration The 
restrictions under these rules were witli- 
drawn in December 1918 Waite had 
authority to buy both for stock and 
indent and could buy aheid for st()ck on 
the basis of the previous throe months’ 
requirements. In the exercise of these 
l)oweis the plaintiti firm sa>s that on the 
four dates mentioned above, he purcliased 
the goods from it in the manner indi- 
cated In some cases, delivery orders 
were issued and the goods were delivered 
and paid for, but in the case of the rest, 
no delivery orders were issued though 
the plaintiti firm repeatedly asked foi 
them and it was always ready and will- 
ing to deliver the goods Subsequent to 
the 26th August, it is said, that there were 
further purchases by Waite from the 
plaintiff firm and it is also said that in 
September 1918, for instance, some 
scrap iron was bought and paid for 

The Armistice was signed in Novem- 
ber 1918 and on 13th December 1918 
Mr Keatinge Controller of Hardware, 
Metals and Implements, wrote to the 
plaintiff -firm cancelling an order for 
seven items placed with them by Waite 
on 16th August 1918. The plaintiff firm 
repKedbnthe 18th denying the Con- 
troller’s right to cancel the order and 


giving reasons which the Controller de’ 
dined in his letter to accept. To this 
the plaintiff firm replied on 3rd January 
1919 : 

The order vv^is a contract and therefore deli- 
very or non-delivery thereunder was to be rogii- 
lated by the piovisions of the law. 

On the Sima date, Mr Peterson wrote * 

the materials delivered at the time prior to 
the issue of the letter caucelliug the Older have 
been taken into account, but with regard to 
other materials it will be necessary for you to 
prove to the satisfaction of the Controller, Hard- 
ware, that these were in your possession when 
the letter cancelling the order was received by 
yon . 

The ])laintiff firm apparently succeeded 
in satisfying Keatinge, as, on the 15fch 
January, he wrote a letter in which the 
following expression occurs : 

This will, a^ explained bv \oiir leprcstuita- 
tive to mo, complete nil outstanding orders 
placed with you b\ the Deputy Controller, (that 
Is, Waite.) 

On 1st February 1919 the Controller in 
a circular letter to all Epglish and Indian 
firms wrote as follows . 

Would vou kindly note that no deliveries 
should be made after tho date of receipt of this 
letter or of nin orders placed with vou by th(‘ 
Deput\ Controller (Ins])oction) without first of 
all making a lefereiice to me and obtaining mv 
jiermission. 

The effect of this letter was to discon- 
tinue all deliveries Tho plaintiff firm’s^ 
case is that it does not affect tho previ- 
ous purchases made by Waite for indent 
olthougli he had been forbidden on the 
20th August 1918 from purchasing foi 
stock The plaintiff’s case further i& 
that ill November 1918 they had received 
Waite’s promise to take delivery ot all 
goods purchased bv him by July 1919 
The question of limitation would, there- 
fore, not arise as Waite admits that the 
dealers would hold the goods till he 
called on them for them This he never 
did. The plaintiff firm through their at- 
torneys, Messrs Morgan Co , wrote 
a letter on 26th July 1919 to the Con- 
troller giving particulars of the goods 
alleged to have been purchased by Waite 
and threatening a suit in the event of 
necessary delivery orders not being issued 
A copy of the letter was sent to the E^in- 
ancial Secretary, Government of Bengal, 
Secretary, Munitions Board, and Control- 
ler of Hardware. In their letter to the 
Financial Secretary, the plaintiff firm 
gave the requisite notice under S. 80, 
Civil P. C Dr Meek, the new Control' 
ler, replied, on 29th July ogering an 
interview but this offer was not accepted 
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On the 22nd Decemh'^r 1919 the pre- 
mises of the plaintiff firm were searched 
by the police, apparently with a view to 
prosecution, and all books and papers 
were se zed The documents were scru- 
tinized by the authorities and Ghaznavi 
was asked for answers to certain inquiries 
which he gave. In the end no prosecu- 
tion was launched The papers were 
returned to the plaintiff firm in March 
1922 and in the following June this suit 
was filed. The plaintiffs’ cise is that 
during all this time Government never 
repudiated their claim 

The Secretary of State in his written 
statement denies that Waite was his 
agent or was competent to bind him by 
the alleged purchases or that there was 
any contract between him and the plain- 
tiff firm in fact or in law. He denies the 
purchases by Waite and the plaintiff’s 
loss by reason of the breach of contract 
He avers that in February 1919 the 
Munitions Board declined to receive goods 
or orders placed by Waite without refer- 
ence to the Controller. Thoreafcer, 
the plaintiff firm had notice and the 
causO of action, if any, is barred by 
limitation 

In para. 10, he says that the transac- 
tions alleged can give rise to no cause of 
action against the defendant inasmuch 
as the same relate to the exercise of 
sovereign powers, namely, the purchase 
of munitions for the purposes of war, and 
do not relate to trade. In para 11, he 
says that the formalities required by law 
to create a contract binding on the de- 
fendant have not been complied with In 
para. 12, he says that for a considerable 
period prior to the transaction alleged in 
the plaint the plaintiff firm had been 
Systematically defrauding the Govern- 
ment of India by supplying goods at 
exaggerated prices under false weights 
and measures and quantities and that the 
quotations put forward by the plaintiff 
firm as amounting to a contract were 
part and parcel of the same scheme of 
fraud and can give rise to no cause of 
action. 

' With regard to the allegations con- 
tained in this paragraph, they are fur- 
ther explained in the particulars furnished 
by the defendant in February 1926 as 
meaning that the plaintiff firm and Waite 
entered into a conspiracy to* defratid 
Government in various ways by antedat- 
ing the orders showing purchases by 


Waite purporting to have been made be 
fore his authority had been withdrawn 
and by short delivery. 

The following issues were framed 

(I) Was the purchase of munitions for the 
war an act of State ? Can any legal liability 
arise in relation to such purchase ? 

(II) Was there any legal and binding 'Contract 
operating under S. 20, Government of India 
Act If not, is there any liability on the 
defendant / 

(III) Did Waite in fact enter into any agree- 
ment to buy the goods in the plaint mentioned ? 

(IV) If so, has such agreement any legal efiect 
to bind the defendant ? 

(V) Did the said Wake agree also that deli- 
very should be made when caUed for ? 

(VI) Did Mr. Waite, or any successor of his, 
promise that orders would be given in due 
course as alleged in paras. 3 and 4 of the 
plaint ? 

(VII) If issues 5 and 6 be answered in the 
affirmative, is defendant in any way affected 
thereby ? 

(VIII) Was there refusal to lake any more 
goods, and if so, on what date or dates ? 

(IX) Is the suit barred by limitation ? 

(X) Was the statutory notice duly served ^ 

(XI) Was the plaintiff ready and willing to 
perform 

(XII) Was there a fraudulent conspiracy to 
defraud the Munitions Board ? 

(XIII) To what damages, if any, is the plain- 
tiff entitled ? 

The original lists upon which the 
present claim is based consists of 11 sheets 
of paper marked at Waite’s examination 
on commission in London (Exs. lA to K.) 
No. 1 is on a plain piece of paper in 
Ghaznavi ’s handwriting and the re- 
maindei are typewritten on the office 
paper of Kessoram Poddar and Co , 15, 
Clive Kow Nos. 1, 3, 5, 6, 7, 9 and II 
bear tick marks or pencil lines indicat- 
ing, according to the plaintiff’s case, that 
all the goods so marked were purchased 
by Waite. Nos. 1, 2, 3, 4, 5 and 11 have 
various endorsements in Waite’s hand- 
writing which according to the plaintiff’s 
case are his orders to the office how to 
deal with the goods thus purchased. (After 
dealing with evidence, his Lordship 
proceeded). I have given the evidence 
very close and careful attention, and in 
my judgment it discloses so incredible a 
state of things as not to be worthy of 
acceptance Had it been a true account 
I have no doubt that the plaintiff firm 
could have produced many witnesses, res- 
pectable merchants, who had dealt with 
the Munitions Board during the time 
when it was in existence and who would 
unhesitatingly have come forward to say 
that goods were purchased in large q^ilati- 
tities by Waite by no other means t^han 
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by ticking lists and that there were no 
formal contracts or anything of the kind 
It i^ plain that what the Munitions 
Board looked to by way of check upon 
purchases made were the delivery orders 
issued. They did not accept nor is there 
any record in the office books to show 
that they regarded purchases by ticking 
as real purchases. There is one thing 
w[iich is perfectly evident and that 
is this: that if Ghaznavi had believed 
that he was making contracts for the 
sale of very large quantities of war mate- 
rial, he must have made entries in his 
own books. It has been said that Waite 
was unbusinesslike. Nobody can say 
that Ghaznavi was unbusinesslike, and 
for him to pretend that orders covering 
large sums would be treated with so 
little care as not even to merit an entry 
in his ordinary account books seems to 
me preposterous. The burden of proof 
in this exse is on the plaintiff and upon 
the evidence before me I am not satisfied 
that he has succeeded in discharging that 
onus. 

At the same time I think it my duty to 
say that the evidence which has been ad- 
duced on the side of Government is not 
satisfactory. With regard to the pur- 
chase, the only material witness exam- 
ined on behalf of the Government is 
Waite himself Keatinge’s evidence, to 
which I shall refer later, does not deal 
directly with Waite’s method of purchase 
although he deals with another question 
of importance. It seems to me that when 
the credit of an important branch of a 
Government department such as the 
Munitions Board, is assailed, it was the 
duty of Government to examine the 
superior officers who were in charge of 
that branch. Both Mr. Peterson and 
Dr. Meek were apparently available in 
Calcutta As successive Controllers of the 
Board in Calcutta, they might be ex- 
peote4 to know the procedure that ob- 
tained in tjie office. They could certainly 
have told the Court whether Waite’s 
alleged practice of purchasing by ticking 
was authorized and whether goods were 
delivered and paid for accordingly. More 
important still, Peterson could certainly 
have told the Court whether Ghaznavi ’s 
interview with Waite was held in his 
presence and whether Waite’s alleged 
promises were also so made. Even 
thofigh it be found that the surrounding 
circumstances are sufficient to refute 


Ghaznavi’s alle^tions, the position 
would have been rendered more certain 
and infinitely clearer if there was Mr 
Peterson’s sworn evidence on the record 
that the allegations made were in fact 
wholly untrue. No doubt the determina- 
tion not to put the controlling officers in 
the box was not ta’ken without due con- 
sideration, but, in my judgment, the de- 
cision was unwise and lays Government 
open to charges to which it should not 
have been exposed. 

As I say the only witness examined is 
Waite, who, according to the particulars 
furnished by the Government Solicitor, 

‘ has entered into a conspiracy” with the 
plaintiff firm “to defraud the Govern- 
ment.^ A party to a suit presumably 
calls a witness to represent him to the 
Court as worthy of credit. What is to 
be said when the witness is, according to 
the party’s own showing, of no repute ? 
It might perhaps be said that if he had 
not been called, an inference adverse to 
Government would have been inevitable, 
and it might perhaps also be said that as 
regards the transactions which form the 
subject-matter of this claim, no one ■•else 
was competent to testify, but what re- 
liance can be placed upon his evidence ? 
Mr Pugh intimated to the Court that ho 
did not propose to call evidence to prove 
the alleged conspiracy between Waite 
and the plaintiff firm but that does not 
rehabilitate Waite. Can it be said, as 
Mr. Sircar for the plaintiff firm has put 
it, that on this occasion only he has* 
spoken the truth ? It is surely not open 
to Government to say that though he is 
disreputable he is still a witness of truth. 
At the highest his evidence can only be 
considered as showing that he is not the 
imbecile that Ghaznavi makes him out to 
be. (After referring to the evidence of 
Waite his Lordship proceeded.) Whatever 
his character may be, apd howsoever 
little worthy of credit he may be in con- 
sequence, it is in my judgment plain that 
be had some sort of method in his con- 
duct of business. He was not the in- 
competent fool Ghaznavi pretends. As^ 
I say, I can place no great reliance upon 
his evidence from the fact that he is ob- 
viously a man of no repute. At the same 
time what he says is. reasonable and is, 
therefore, at all events more probable than 
what Ghaznavi had to say. 

I now turn to the evidenoa of Mr. 
Keatinge who was examined de bene esse-^ 
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on 3rd March last He" was Controller of 
Hardware, Implements and Materials 
in 1918 and on 20th August he sent a 
telegram to the Controller, Calcutta : 

Kindly instruct ^linister and Deputy Con- 
ti oiler, Inspection, not to make any further pur- 
chases of hardware implements <ind mateii.ils 
lor stock without refeiencc.to me. 

Waite was then the Depty Controller, 
Inspection A copy of this was sent to 
Mr. Nixon, the Assistant Controller, who 
sent it to Waite who initialed it on 22nd 
August (Ex. 2). Keatinge proves the cor- 
respondence which is to he found in 
7 jart 3 of tlie brief between himself and 
the plaintiff firm. It begins with the 
letter of 13th December 1918, wherein he 
cancelled certain orders placed by Waite 
with them on 16th August and these are 
the first seven items on p 11 of the list 
of 26th August This was followed by 
Kessoram Poddar ’s protest of 18th De- 
cember and their letters of 3rd and 8th 
January 1919 and resulted in the revoca- 
tion, of the cancellation. This was con- 
tained in his letter of 15th January to 
Messrs. Kessoram Poddar & Co.: 

Thi/ Assistant Controller in charge, Narcal- 
danga Depot, will take over such quantities of 
the material as you have delivered at the de- 
pot to date and the further lot which you hope 
to deliver at the depot next week at latest. 
This will, as explained by your representative 
to me, complete all outstanding orders placed 
with you by the Deputy Controler (Inspection). 

The “representative” here mentioned... 

in the letter is admittedly Ghaznavi. 

(His Lordshjp dealt with the evidence of 
Mr, Keatinge and proceeded.) In com- 
menting upon this evidence Mr. Sircar 
has referred to the entry on p. 11 of 
Exs 1 A to K : “ Take this lot Ks. 64 
and he says that the seven items are 
covered by Keatinge’s letter of 13th De- 
cember 1918, ancl since they have been 
delivered and paid for by Government. 
Waite was, therefore, wrong when he 
stated that his pencil line was only 
against four items and had been subse- 
quently extended to cover the remain- 
ing items on that page. As, therefore, 
fraud has no longer been pleaded by the 
Government as a defence to this suit, it 
must be taken to be admitted that the 
order for 200 tons and six other items of 
160 tons is still outstanding. In reply, 
Mr. Pugh pointed out that delivery order 
No. 2814-A. (Ex. 4) bears date 16th 
August 1918 though the list was not 
handed to Waite till the 26th August.* 


In his letter of 13th December Keatinge 
purported to cancel all outstanding 
orders, but on che plaintiff’s remonstrance 
he agreed to take delivery of the balance, 
not knowing that the delivery orders had 
been antedated and not suspecting any 
irregularity. 

It is not for me to conjecture how 
nearly Rs 6j lakhs of public money 
which was paid for these items was paid 
without a proper enquiry having been 
made, if not by Keatinge himself, then 
by some other competent officer Had 
such enquiry been made it must have 
been evident that the order made on 16th 
August for delivery of goods which could 
not have been bought before the 26th 
August must have been antedated Had 
the enquiry been pursued, it would have 
been discovered that Waite’s authority to 
buy against stock was withdrawn on 20th 
August Had the register been inspected, 
it would have been found that the order 
appears at the foot of a page and that 
the last preceding entry was No 2814 
and the one that follows at the top of the 
next page was No 2815 and that this 
particular order had been num- 
bered 2814-A Had the register been 
more closely examined it would have been 
found that there were two other similar 
instances, namely, 2788-A and 2819*A, 
where a capital letter was added to the 
number of the delivery order that in both 
of these cases the order was inserted at 
the foot of the page and that both of 
them were in favour of Kessoram Poddar 
The inference to be drawn is, in my judg- 
ment, irresistible that these orders were 
smuggled into the register to show that 
Waite had ordered the goods before he 
bad been deprived of his authority and 
that a huge fraud had been perpetrated 
by the plaintiff firm upon Government in 
collusion with some one in the otfice. 
The orders were, however, passed as good 
orders and paid for, it being recognized 
that Waite’s purchases by ticking were 
valid if they were followed by delivery 
orders. 

With regard to Waite’s note on p 5 
of the list : “ Have we met all dem- 

ands,” Mr. Sircar points out that ten tons 
were delivered and paid for. If the re- 
mark meant that he would not buy till 
he was satisfied that he had met all 
demands why should ten tons be tak^q ? 
Mr. Sircar’s contention has been that the 
market was rising daily, fio . Waite, 



Kessobam Poddab & Co. v. Secy.- op State (Chotzner, J.) Calcutta 7U 


1928 

whether acting honestly or dishonestly, 
would be likely to buy in what he did 
not require in anticipation of a further 
rise when goods were actually required. 
In my view the construction which these 
words naturally bear are simply that 
Waite meant: 

I want ten tons now, which 1 tike ; do we 
want any more ? 

Similarly, in regard to the first note 

rfave we demands for others, but 14,” 
Mr. Sircar points out that there was a 
delivery order for five tons* and that this 
purchase was by reason of the line 
against it. If that is so, it must follow 
that Waite bought all the items and liav 
ing bought all the items asked the office 
whether any more were wanted. I 
should construe the words as meaning 

I know there are demindsi for 11 , do we 
vant others than 14 

With regard to the aluminium ingots 
vhich appear on p. 6 of the list, Mr Sir- 
jar points out that these were covered 
by delivery O. 2819-A (Ex 5) and paid 
for which shows that if there was a con- 
tract it must have been by ticking 
Waite said that he was buying for indent 
which authority he retained till October 
1918 (Q. 225), but that though he had 
originally intended to buy for indent, 
he had changed his mind subsequently 
and converted the goods so purchased to 
etock. There can be no doubt that these 
articles were purchased by tick marks 
followed by the antedated delivery order 
and that is also true of the galvanized 
plain sheets which is covered by delivery 
order No. 2788-A to which I have already 
referred. 

There are thus two conflicting versions 
to be considered ; the plaintiff’s version 
that Waite made a purchase merely by 
saying ‘ I take this ” and putting a tick 
against the item he wanted, and Waite’s 
version that he ticked off on the lists 
what he considered of interest or of im- 
portance for future use, but when he ac- 
tually wanted to buy, he issued directions 
to his office ‘‘ Take this,” “ Make out 
delivery order or commandeering order.” 
Despite Waite’s character I cannot, but 
hold that this is the more reasonable ex- 
planation and I think I may go so far as 
to say this that even if Waite’s Evidence 
be ignored, Ghaznavi’s story is so impro- 
bable as to deserve no credence. That a 
man in charge of a Government depart- 
ment^ however dishonest or however. 


unbusinesslike he may be, would buy be- 
fore he know that the goods were wanted 
at all seems incredible Waite could 
buy for stock based on three monthsj’ pie- 
vious indents and also for indents which 
had not been executed and that no doubt 
is what he meant when he noted on 26th 
August “ put up cases relating to these 
demands ” or in other words ‘ let me see 
the indents which have come in with the 
necessary orders.” It is proved by Kea- 
tinge that the Munitions Board took no 
notice of anything else, but the actual 
delivery orders. Ghaznavi has no books 
to show that he regarded tick marks as 
indicating concluded purchases Ho says 
that ho has his copy of the list and that 
is enough for him, but as Mr. Pugh has 
pointed out, in the list attached to 
Messrs. Morgan & Co.’s letter of 24tli 
July, the tick marks do not appear wnile 
in the list annexed to the plaint all 
Waite’s remarks are not entered 

Mr. Sircar has urged that Ghaznavi ’s 
statement that 27 lakhs worth of goods 
had been taken over and paid for, has not 
been controverted. These goods wore 
purchased by ticking Ghaznavi’s easier’ 
lists and the plaintiff firm has called upon 
the defendant to produce those lists and 
also Stoddart’s private books Nothing 
has been produced and no one has come 
from the office to swear that these books 
could not be found. This leads to an in- 
ference adverse to the defendant: Mwtu- 
ge^am Pillai v. Gnanasarabadha Pandara 
Sannadhi (l). Bam Prosad v. Baghicnan- 
dan (2), Parthasarathy Appa Bao v. 
Secretary of State (3), and is in accor- 
dance with S. 114, Evidence Act 

I agree with Mr. Sircar that theso 
lists were relevant to the enquiry and if 
in existence should have been xjroduced 
If they were not in existence there 
should have been some evidence on the 
defendant’s side to prove it, but 1 am not 
prepared to infer from their non -pro- 
duction that a method of purchase was 
then in vogue which has not been estab- 
lished here As I have said before, had 
it been a fact, Ghaznavi could have pro- 
duced some trustworthy person from the 
hundred firms dealing with the Muni- 
tions Board to support him. Mr. Sircar 
next urges that thgre.has been no repu- 
~{rrA7l. R. 1917 P. C. 6=40 Mad. 402^4i 1. 

A. 98 (P. C.). 

(2) [1886] 7 All. 738=(1885) A. W. K. 160. 

(3) [1913] 33 Mad. 620=26 M. L. 0^. 39=21 I. 

0. 871=^(1913) M. W, N. 959. 
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diation of the contract alleged in Messrs. 
Morgan & Co.’s letter of the 26th July 
1919. On the other hand,* Dr. Meek in 
his reply on the 29th July, says: 

I cannot question your statement in any way 
I only want to see exactly what Mr. Waite has 
written. 

It is necessary to read this letter. 

In your letter you state that Mr. Waite has 
made some definite written remarks on certain 
papers which your clients hold. Would you very 
kindly ask your clients to bring all the papers to 
me, so that I may see exactly what Mr. Waite 
has written. I am not questioning your state- 
ment in any way, but only want to see the ori- 
ginals in order that I may decide what action to 
take. I shall be in office between 11 a. m. to 
1 p. m. on any date this week, but if these hours 
are not suitable I shall be quite glad to make a 
definite appointment with your clients. 

It is, therefore, clear that though at 
that time Dr. Meek could not, of course, 
question the statements made because he 
had not seen the papers he wished to see 
the originals to decide what action to 
take, and he offered to make an appoint- 
ment with the plaintiff firm for the pur- 
pose at any time convenient to them. The 
plaintiff firm, however, took no note of 
the invitation, though, if the claim had 
beeii a genuine and true claim, the 
chance would obviously have been wel- 
comed That being so, to construe a 
courteous olTer to make an appointment 
as being equivalent, if not to an 
acknowledgment of a contract or at all 
events to a non-repudiation, seems to me 
unwarrantable. The most emphatic re- 
pudiation lay in the action of Goverfi- 
ment when on the 23rd December the 
police seized all the plaintiff’s books and 
papers evidently because they intended to 
see whether there was evidence sufficient 
to prosecute the firm criminally. 

The next question is, Supposing as a 
fact Waite had purchased goods by 
ticking, had he authority to do so ? Is 
his act binding on the Secretary of State ? 
Mr. Pugh has referred to S. 20, Govern- 
ment of India Act, which deals with the 
revenues of India and 01. 2 (c) relates to 
the liabilities to which these revenues 
are subject. He refers to S. 29 which 
lays down the contracts which may be 
made by or on behalf of the Secretary of 
State. Clause 5 of that section provides 
how these contracts are to be made and 
who is competent to make them: 

Provided that any contract for or relating to 
the maunfaQture, sale, purchase or supply of 
goods. Or fpr or relating to affreightment or the 
carriage of goods or to insurance, may, subject 
to such rules and restriction^, as the Secretary 


of State in Council prescribes, he made andt 
signed on behalf of the Secretary of State in 
Council by any person upon the permanent- 
establishment of the Secretary of Sjate in 
Council who is duly empowered by the Secretary 
of State in Council in this behalf. Contracts so* 
made and signed shall be as valid and effectual 
as if made as prescribed by the foregoing provi- 
sions of this section. 

Particulars of all contracts so made and sign- 
ed shall be laid before the Secretary of State* 
in Council in such manner and form and with- 
in such times as the Secretary of State in Ccun- 
cil prescribes. 

Now, it is plain that according to this- 
section the contract to be valid must be 
in writing and must be signed by a per- 
son who has been specially empowered to- 
sign it. That person must be upon the* 
permanent establishment of the Secre- 
tary of State. Mr. Pugh observes that 
Waite was not on the permanent estab- 
lishment nor was he specially empower- 
ed in that behalf. Any authority that’he 
had to deal with munitions at all was 
derived from Peterson who delegated 
certain of his own powers to him. More- 
over where the statute says that the con- 
tract to be valid must be in writing, 
verbal contracts, even if established, have 
no effect. Mr Pugh has referred to a 
number of oases in support of this, viz.: 
Shivabajan v. Secretary of State (4), 
Srinibas v. Kesho (5), Kinlock v. Secre- 
tary of State (6), Grey v. Gharusila (7), 
Ashbury v. Eicke (8), Young v. Mayor 
of Leamington (9), Doya Narain v. Secre- 
tary of State (10). 

Mr. Sircar contends that it is not the 
plaintiff firm’s case that the Secretary of 
State has signed the contracts or that 
somebody else has signed it for him. The 
Secretary of State is liable because he is 
the person to be sued when the plaintiff 
wants to get his money out of Indian re- 
venues. The plaintiff says that these 
were purchases by a servant of the 
Government of India which were in some 
cases paid for by the Government of 
India and for which in the present case 
the Government of India is liable. Here 
the Government of India had decided 

(4) [1904] 18 Bom. 814=6 Bom. L. R. 65. 

(5) [1911] 38 Cal. 754=13 C. L. J. 865=9 I. C. 
862=15 C. W. N. 475. 

(G) [1879] 15 Ch. D. 1=49 L. J. Ch. 571=42 
L. T. 667=28 W. R. 619 and (1882) 7 A. 
C. 619=47 L. T. 133=30 W. R. 845=51 L, 
J. Dh. 886. 

(7) [1910] 38 Cal. 63=7 I, C. 247. 

(8) [1875] 7 H.L. 653=44 L. J. Ex. 185=33 
L. T. 451=24 W. R. 794. 

(9) [1888] 8 A. 0. 617. 

(10) [1886] 14 Cal. 356. 
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that it would buy goods in the open 
market like any tradesman. Mr. Sircar 
relies on S. '^0 (2) (c), Government of 
India Act and S. 32 (1) and (3): 

There shall be charged on the revenues of 
India alone, all expenses, debts and liabilities 
lawfully contracted and incurred on account of 
the Government of India. 

Section 32 (1) says that the Secretary 
of State in Council may be sued and 
may sue as a body corporate and Cl. (3) 
provides that 

the property for the time being vested in His 
Majesty for the purposes of th^ Government of 
India shall be liable to the same judgments and 
executions as it would have been liable to m res- 
pect of liabilities lawfully incurred by the East 
India Company, if the Government of India Act 
and this Act had not been passed. 

Mr. Sircar contends that though there is 
no contractual relationship between plain- 
tiff and the Secretary of State, yet under 
S. 32 (i), the Secretary of State has to be 
sued as a body corporate and under Cl. 
(3) he is liable in the same way that the 
East India Company would have been 
liable. He has referred to Sarat Chandra 
Dass V. Secretary of State (11), Secretary 
of State V. Hari Bhanji (12) and Ktshen 
Chand v. Secretary of State (13). 

There can, I think, be no question that 
the Secretary of State can be sued as a 
body corporate as provided in S. 32 (1), 
Government of India Act. As was pointed 
out in Doya Narain Teivary v. Secretary 
of State (10): 

A. suit brought against the Secretary of State 
is not one against any person or any real body 
corporate* but is one brought against a nominal 
defendant, such nominal defendant being put 
upon the record merely to enable the plaintiff to 
obtained the remedy secured to him by S. 65. 

It is plain from S 32 (3) that 
the property for the time being vested in His 
Majesty for the purpose of the Government of 
India shall bo liable to the same judgments and 
executions as it would have been liable to m res- 
pect of liabilities lawfully incurred by the East 
India Company. 

The position has been explained in the 
case of Peninmlar and Oriental S. N. Co. 
V. Secretary of State (14), the head-note 
of which says : 

The Secretary of State is liable for damages 
occasioned by the negligence of servants in the 
service of Government, if the negligence is such 
as would render an ordinary employer liable. 
The test really is whether the contract was a 
Sovereign act or was one which a private indi- 
vidual could have entered upon in his ordinary 
business pursu ts. If it is the former, the Secre- 
(iir[l9l6] 38 Cal.“ 378=9 I. C. 859=15 C. W. 

► N. 470. 

(12) ri882] 5 Mad. 273. 

(18} Ll88i] 3 Aid. 8a9=(1881) A. W. N. 87. 

(14) {1801 J 5 B.H,O.Appl. l=Bourlt.A.0.0.166. 


tary of State is not liable, but if it is the latter 
he can be sued in the* same way that the East 
India Company could have been sued for acts 
done in their capacity as traders and not as the 
Sovereign Power. 

Where commandeering orders are con- 
cerned, I think the position is plain. 
Power was taken by Government under 
the Defence of India (Consolidation) Act, 
1915, and under R. 11 A (a) an officer 
specially authorized in this behalf is en- 
abled by an order in writing to require the 
owner of any particular class of goods 
(these goods were specially notified by 
Government) to place them at the disposal 
of Government at such time and place as 
was specified in the order, making dis- 
obedience to the order punishable at law. 
Provisicaa for payment of the price by re- 
ference to arbitration is also made. In 
this case, therefore, there can clearly be 
no ordinary commercial contract for sale 
and purchase, because one of the t. parties 
may be unwilling to surrender his goods 
and yet may be compelled under the com- 
mandeering order to do so. He has nc 
option once the order has been made and 
issued. He is bound to place his goods at 
the disposal of Government when cabled 
upon to do so. The only right he has is 
that if he does not accept the price offered 
by Government he can have it settled by 
arbitration. The arbitrator’s order is 
final. Plainly, therefore, a commandeer- 
ing order is one which no one but Govern- 
ment can make, and being an act of the 
Sovereign Power, the Secretary of State 
evidently cannot be sued in respect of it. 

It has, however, been argued by Mr. 
Sircar that the process of acquisition by 
Waite has been exactly the same whether 
it has been by delivery orders or by com- 
mandeering orders, and the ‘contract in 
either case was a good contract, though 
the method of payment may be different. 
A sale is a good sale though no price may 
be fixed at the time of the purchase, when 
the arrangement is that the price will be 
subsequently settled by a particular 
agency: Valpy v. Gibson (15). 

I do not think this argument is well 
founded. Waite had no authority to is- 
sue a commandeering order. That could 
only be done by Peterson, who as Control- 
ler was specially authorized in that be- 
half. When, therefore, Waite wrote “Make 
out commandeering order” and the like, 
he was really giving instructions to his 
office to make out the order in antioipa- 
(15) ^ 
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tion of Peterson’s sanction. But until the 
order was signed by Peterson and served 
on the owner, it had no legal or binding 
effect and the owner might, if he had been 
so inclined, have disposed of the goods in 
any way he pleased. Ghaznavi siys, it is 
true, that a person holding goods which 
came under the special class notided couM 
not sell these goods without a license from 
the Government. That no doubt is so. 
But the embargo on this class of goods was 
withdrawn in December 1918, and it is 
idle to say now that after that date Ghaz- 
navi* could not have disposed of these 
goods in any manner that suited him, 

A further question then arises whether 
contracts other than those specified in 
S. 29 (5), Government ol India Acu, can bo 
held to be binding on the Secretary of 
State. In my judgment they cannot. In 
Young v. Mayor of Royal Leamington (9), 
where the statute provided that where 
the subject-matter of contract exceeds £50 
in value, contracts must be under seal, 
and when the contract was not under seal 
it was held to bo bad and unenforceable. 
Lord Bramwell said, at page 528: 

T'le legislature ha.s made provisions for the 
protection of rate-payers, share-holders, and 
others, who must act through the agency of a 
representative body bv requiring the observance 
of certain solemnities and formalities which in- 
volve deliberation and reflection. That is the 
importance of the seal. It is idle to say there 
is no magic in a wafer. It continually happens 
that carelessness and indifference on the one 
side, and the greed of gain on the other, cause a 
disregard of those safeguards, and improvident 
engagements are entered into. 

If these principles are applied to the 
present case it may be said that while 
there is no magic in a written contract, it 
is a safeguard whicii has been laid down 
by the statute for the protection of the 
public revenues. When, therefore, a 
statute lays down certain mandatory pro- 
visions in regard to the framing of con- 
tracts between the Secretary of State and 
a private individual, it is no answer to 
say that because the provisions were 
ignored on particular occasions and pay- 
ments were made on contracts which were 
not in conformity with the statute, that 
should be taken as a precedent which will 
be binding upon the Secretary of State in 
every case. In my judgment contracts to 
be binding upon fhe Secretary of State, 
must be made in strict conformity with 
the provisions laid down in the statute. 
If they are not so made, they are not 
valid as against him. 
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I now proceed to consider the question 
of the sufficiency of the notice under S. 80, 
Civil P. C. with which the question of 
limitation is bound up. This section 
says : 

No suit shall be instituted against the Secre- 
tary of State for India in Council , . , until 

the expiration of two months next after notice 
in writing has been, in the case of the Secretary 
of State in Council, delivered to, or left at the 
office of, a Secretary of the Local Government 
. . . stating the cause of action, the name, des- 

cription and place of residence of the plaintiff 
and the relief which he claims. 

In this case che notice was given to the 
Financial Secretary to the Government of 
Bengal on the 26th July. Mr. Pugh 
argues that if the alleged breach of con- 
tract took place, then, the notice is good. 
But if the plaintiff firm wishes to get out 
of limitation by saying they had not to 
deliver till called on to do so, then there 
was no cause of action of which they 
could give notice and the notice was bad. 

Mr Sircar replies that there was no 
question of giving delivery till asked for 
and therefore, under S. 93, Contract Act, 
the plaintiff was not bound to deliver until 
such application was made. Further, 
under S. 46, Contract Act, plaintiffs had 
not to perform their engagements until 
after a reasonable time, and it is argued 
that the joint effect of these sections is to 
free the plaintiffs from liability to deli- 
ver at any time, 'reasonable or otherwise, 
until they were called upon to do so. 
It was for Waite to indicate when 
and where the delivery was to 
be made, and until he did so, the plain- 
tiff firm had not to move, and limitation 
had not begun at all. The delay of seven 
months, therefore, could not be held to be 
unreasonable in view of the congestion 
which prevailed in all the Government 
depots. Further, Mr. Sircar has urged 
that the words “cause of action” as used 
in S. 80 should not be too strictly cons- 
trued. He relies on Secretary of State v. 
Perumal Pillai (16), Jehangir v. Seore^ 
tary of State (17), Jones v. Bird (18). 
Manindra Chandra Nandi v. Secretary 
of State (19). He points out that in the 
letter of 26th July the plaintiffs had 
stated their grounds of ‘complaint and as 
the object iof the section is merely to in- 
timate to the Secretary of State the 
details of the complaint and to give him 

“(16) [1900] 24 Mad. 279=11 M.L.J. 117. 

(17) [1902] 27 Bom. 189-5 Bom. L. R. 30. 

(18) [1822] 5 B. & Aid. 837. 

(19) [1905] 34 Cal. 257-5 0. L. J. 148. 
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two months within which to make amends 
PerumaVs case (16) is directly in point as 
the^^laim had arisen after the notice was 
given. • 

It is quite true, as was explained in 
PerumaVs case (16), at p, 282, that the 
cause of action should not be taken in 
a narrow sense, the object of the section 
being merely to inform the defendant 
,subst^antially of the ground for complaint. 
But it is, in my judgment, equally true 
to say that the section requires the cause 
of action to be stated with s&me precision. 
Now, what is the cause of action stated 
in the attorney’s letter of the 26th July? 
In the third para, it is said no instruc- 
tions have been given to our client for 
delivery of the goods, and lower down: 

Unless our clients are given the requisite 
orders to deliver the materials, which Capt. 
S. C. Waite agreed on behalf of the Munitions 
Board to take over, they will have no course but 
to adopt legal proceedings, ^ 

The letter does not say the ciuse of 
action is a breach of the contract between 
the Board and the plaintiff firm. The 
breach is still in future, and depends upon 
the definite refusal of the Government to 
issue the delivery order. That being so, 
the cause of action does not appear to 
have arisen at the time of the notice and 
the notice must, therefore, be invalid. If 
on the other hand, the plaintiff’s case 
that there was a stipulation that the 
goods were not to be delivered till called 
for is true, a term must be inferred from 
the contract or read into it, b'lt there is 
in fact no such term If such a term is 
to be inferred it must be a reasonable 
term, i.e,, it must be within a reasonable 
time of the receipt of the last order of the 
26th August 1918. It is plain from 
Keatinge’s letter of 15th January 1919 
that he regarded all outstanding orders” 
placed with the plaintiff firm as finished. 
This was followed by Peterson’s notifica- 
tion of the 2nd February stopping all 
further deliveries. The suit was not filed 
till June 1922. It was, therefore, plainly 
the duty of the plaintiff firm to show that 
there was a term in the contract by which 
delivery was not to be called for up to 
July 1919, that is to say, ten months after 
the contract. This, in my judgmeut, he 
has failed to do and Ghaznavi’s statement 
that Waite promised to take delivery in 
July is falsified by the fact that the 
suggestion neither appears in his attor- 
ney’s letter tjjireatening the suit nor in 
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the plaint itself. There is also the un- 
doubted fact that Waite went on leave in 
January 1919 to Ghaznavi’s knowledge, 
and that his services were dispensed with 
in February following. Ghaznavi was 
perfectly aware of that too, and if his 
claim had been well founded he must 
have pressed 'it as soon as he heard that 
Waite was no longer in a position to issue 
the delivery orders which Ghaznavi says 
he promised him the previous November. 

In my judgment, the breach of alleged 
contract should be held to have occurred 
on 1st February 1919 when Peterson 
issued his circular letter and limitation 
began to run from then, and as the suit 
was not filed within three years from 
that dato it is barred by limitation. 

I therefore answer the issues as follows: 

Issue 1. — First part. Yes, in so far as 
commandeering orders were concerned, 
Second part. No. 

Issues 2, 3 and 4. — No. 

Issues 5, 6, 7. — No. 

Issues 8. — Yes, 15th January 1919 and 
2nd February 1919. 

Issues 9 and 10. — Yes. 

Issue 11. — No evidence was led by tLe 
defendant. I answer this issue in the 
affirmative. 

Issue 12. — No evidence was led by 
the defendant. I answer this issue in the 
negative. 

Issue 13. — None. 

The result, therefore, is that the 'suit 
will stand dismissed with costs on scale 
2, including costs of the commission and 
reserved costs, if any. 

R.D. Suit dismissed. 
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Full Bench 

Eankin, C. J., Buckland, Cuming, 

B. B. Ghose and Mukeuji, JJ. 

Kedar Nath Mahto and others — Ac- 
cused —Appellants. 

V. 

Emperor — Opposite Party. 

Full Bench Reference No. 1 of 1927, 
Decided on 5th December 1927, in Cr. 
Appeals Nos. 302, 377 and 468 of 1927. 

^ Jjc Criminal P. C., S. 276 — Procedure in 
empanelling a jury described. A I. R. 1927 
Cal. 242 and A.l.R 1927 Cal. 787, Overruled. 

S. 276 provides, in the first instance, for a bal- 
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lot among the persons cummoned under S. 826, 
all of whom may or may not bo present. When 
their names have been exhausted, if a jury has 
not yet been empanelled, the Court may, in its 
discretion allow the number requisite to com- 
plete the jury to be chosen from among the 
bystanders, or may adjourn the case for a fresh 
jury to be summoned. As each name is drawn 
and called aloud if the person summoned an- 
swers, or as each juror is chosen from among 
the bystanders, should that point have been 
reached and that course be permitted, the 
accused shall bo asked, if he objects to be tried 
by such juror. Should the objection be allowed 
the Court should proceed as laid down in S. 279 
(2), adopting the oourse prescribed according as 
there are or not persons left from among those 
summoned whose names have not been drawn: 

1927 Ca'. 242 and A. i. R. 1927 Cal 
78 7, Overruled. [P Si C 1] 

Ver Mukerji J — S. 27G with all its provisos 
is a general section, dealing with Ihe general 
nature of the procedure, and the details of that 
procedure are given in Ss. 277 to 279 The 
words: “with the leivo of the Court,’" in 
Prov. 2, S. 27G, give a discretion to the 
Court to proceed or not to proceed in this p.irti- 
culur way, viz , allowing persons in Court to 
come in as jurors accordingly as it thinks fit. 

[P hi 0 1] 

N. K- Basu, Prohorlh Chandra Chatter' 
jee, Mrityunjoy Chatterjee, Suresh Chan' 
dra Tahddar, Gopal Chandra Mukerjee, 
buresh Chandra Talukdar and Amulya 
Chandra Sen — for Appellants. 

B. L. Mitter.Khundkar and Sachindra 
Nath Bannerji — for the Crown. 

Opinion 

Rankin, C J — I have had an oppor- 
tunity of reading the judgment which is 
going to ho delivered by Mr. Justice 
Buckland with which I agree 

Buckland, J — Under Ch 7, E. 5 of the 
Rules of the Court, the three appeils, 
Nos. 377, 468 and 302 of 1927, have been 
referred to a Full Bench for the purposes 
of a final determination of the con- 
struction to be put upon Prov. 2, 
S. 276, Criminal P. C. So far as the 
facts of these cases relate to the manner 
in which the juries w'ere empanelled, 
they are sec out in the order of reference 
as follows: 

In appeal No 377, the accused wore charged 
under S. 147 and under S. 325 read with S. 1 j 9, 
I. P. C. Ten persons were summoned to servo 
on the jury. Of these ten, six persons attended. 
Of these six, it was ascertained that one was 
serving in the office of a society of which the 
Public Prosecutor was the President. An objec- 
tion being taken to this individual, the objection 
was sustained, and he was discharged This 
left live persons who had been summoned. The 
learned Judge chose one man from among the 
bystanders m Court, added his name to those of 
the five persons summoned, and from these six 
he jury of five was chos^p by lot. 
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In appeal No. 463, the accused was charged 
under S. 302, 1. P. C. The number of persons 
summoned does not appear from the affidavits, 
but it is agreed that seven jurors werp present, 
two of whom were European gentlemen. These 
two were discharged on the ground that they 
did not understand Bengali. Two persons were 
chosen from among the bystanders and added 
to the five who remained, thus making a jury of 
seven. It is said that in these circumstances 
there was no choosing by lot. 

In appeal No. 302, the charges were laid under 
Ss. 301, 147 and c04 read with S. 149, I. P. C. 
Twelve persons had been summoned to serve on 
the jury. Seven of these attended, of whom one 
was excused. ’Out of the remaining six, five 
jurors were chosen by lot. 

The questions which arise for determi- 
nation in each case are: (l) Was the jury 
empanelled as required by law? (2) If 
not, must the convictions and sentences 
be set aside, and a new trial ordered? 

The determination of the first of these 
two questions will depend in each case on 
the view taken of the proviso to be con- 
sidered. Consideration of the second ques- 
tion only arises after the first has been 
determined 

Stating the matter broadly, there are 
two opposite views, which have been sub- 
mitted, of the effect of the proviso. One 
is that in the event of there being a defi- 
ciency of persons summoned a sufficient; 
number of persons from among those 
present may, with the leave of the Court, 
be added to the number of persons sum- 
moned who have attended, and that a 
choice should then be made by lot from 
the composite body so formed 

The other view is that the choice by 
lot referred to at the beginning of the 
section is confined to a choice by lot from 
among the persons summoned, and that 
when the deficiency appears, the number 
of jurors required may be chosen from 
such other persons as may be present,, 
and the jury thereby completed without 
any further drawing of lots. 

Whichever view is the correct one, it 
is subject to the right of the prisoner to 
object to a juror. The sections relating 
to such right do not directly affect the- 
construction of the proviso, but; they may 
be considered for the purpose of arriving 
at its coirecfc meaning. 

The view first stated is that which has- 
been advanced on behalf of the appellants. 
The argument presented to us proceeds in* 
the first instance from S. 326, which pro: 
vides for summonses to be issued to th <9 
number of jurors required for the sessions^ 
the number to be summoned not being kss than, 
double the number required fo^anj^ trial. 
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Assuming a jury to consist of five at 
least ten persons must bo summoned, 
and it is Siid that that figure is to be 
taken as the number of persons among 
whom lots are to be drawn for the pur- 
pose of choosing a jury. From this point 
it is argued that the words “deficiency of 
persons summoned” means deficiency of 
persons summoned for the purpose of 
makipg up the minimum number of ten 
among jwhom lots are to be drawn This 
argument then leads to the conclusion 
that the word “jurors” in’ the proviso 
refers to potential jurors, or, as they are 
termed in the first part of the section, to 
persons summoned to act as such.” 

It is not possible to find any logical 
reason for this indiscriminate and indeed, 
one might siy, careless use of the word 
jurors” within the compass of one section 
for the purpose of indicating different sets 
of persons. The argument, however has 
this support, so far as it is, a question of 
mere terminology, thit Ss 327 and 323, 
and it may be others, refer to “jurors” 
when what is meant is persons directed 
to attend for service as jurors. 

The argument also involves that the 
expression “chosen by lot” and the word 
“chosen” have been both employed to 
convey the same moaning, viz , a selec- 
tion by ballot. Again, for this no logical 
justification can be found, and the two 
cannot be regarded as synonymous, unless 
there is no other possible construction to 
be placed upon them. 

In the course of the argument, it was 
suggested that the ballot required by 
S. 326 (2) as to the persons to be sum- 
moned, and that required by S. 276, 
were intended to benefit the prisoner, by 
ensuring as far as possible an unbiased 
and impartial jury, chosen haphazard, and 
that this furnishes an additional reason for 
requiring th<it even when the proviso has 
to be invoked there shall nevertheless be 
a ballot With this, in some meisure, I 
agree, but inasmuch as the prisoner has 
the right of challenge conferred by S. 278, 

I should be disposed to think that the 
object of the several ballots was as much 
to ensure the fair and impartial incidence 
of the duty of service upon those who 
are liable to it. 

The position when a successful objec- 
tion to a juror has been made is dealt 
with bv S. 279. In the first instance, the 
place of the juror ie to be supplied by 
any other juror attending in obedience to 
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a summons and chosen as S. 276 provides, 
that is by ballot. If no such juror is 
present, the place of the juror to be sup- 
plied shall be filled by any other person 
present whose name is on the jury list or 
whom the Court considers a proper per- 
son to serve on the jury, subject, of 
course, to a successful objection, as stated 
in the proviso to S. 279 Here the argu- 
ment for the appellants has to concede 
that in such circumstances no ballot is 
possible. 

In my opinion, the view which I have 
discussed is fallacious, and proceeds en- 
tirely from an erroneous conception as to 
the deficiency to which the proviso refers. 
In the course of argument, we were in- 
formed thit it is the practice in District 
Courts to ascertain beforehind how many 
of the persons summoned to serve as jur- 
ors have attended and thus determine the 
“deficiency” to be supplied. If that is 
the cise, in my judgment it is a practice 
which is not authorized by law and 
should be discontinued. No doubt, per- 
sons summoned as jurors who do not at- 
tend are liible to fine. But the stage at 
which it should be ascertained whether 
they have attended or not is not reached 
until their names are called out for the 
purpose of empanelling a jury. 

The procedure to be followed in nomi- 
nating a jury is laid down in Ch.’ 1, R. 
54, of the G. C. Orders If carefully ob- 
served, step by step, no difficulty will oc- 
cur. It is to be presumed that the total 
number summoned is that required by 
S 326 tint is to say, at leist ten, for a 
jury of five, and in the aggregate there 
may be more. This will depend upon the 
number required for the Sessions and 
stated in the letter to the District Magis- 
trate. On the names being drawn from 
the box, one by one, each after another, 
and called aloud as each is drawn, it will 
become apparent who has not attended, 
and it is only when all the names have 
been so drawn and a number of persons 
insufficient for the purpose of constituting 
a jury have answered to their names, that 
the deficiency will become manifest. The 
deficiency will be the number by which 
the number of persons answering their 
names and empanelled falls short of the 
number of persons of which the jury 
should consist. It is then and not until 
then that, in my opinion, the proviso be- 
gins to operate, and on that point being 
reached,* the Court has to exercise a dis- 
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cretion whether to kllow persons to be 
chosen from among the bystanders in 
sufficient number to supply the deficiency, 
or whether to adjourn the case for a fresh 
jury to be summoned. 

The circumstances in which such dis- 
cretion should be exercised, and how, do 
not call for consideration in this case It 
suffices to say that it must be exercised 
in such a way as to secure to the pri- 
soner a fair and impartial trial. 

I should like to draw attention to a re- 
cent alteration of the rule referred to, 
which provides that as the name of each 
juror is drawn, it shall' be called aloud, 
and upon the juror appearing, the pri- 
soner or person to be tried shall t,be asked 
if he objects to be tried by such juror. 
This furnishes the opportunity of chal- 
lenging under S 277, and if the procedure 
prescribed is followed, no difficulty will 
arise in compliance with the provisions 
of S. 279 (2), since all the names 'of per- 
sons summoned will have been placed in 
the box. 

I have endeavoured to state my con- 
clusions in a form which may be of prac- 
tical utility, and I will now summarize 
them. The section provides, in the first 
instance, for a ballot among the persons 
summoned under S. 326, all of whom may 
or may not be present. When their names 
have been exhausted, if a jury has not 
yet been empanelled, the Court may, in 
its discretion, allow the number requisite 
to complete the jury to bo chosen from 
among the bystanders, or may adjourn 
the case for a fresh jury to be summoned. 
As each name is drawn and called aloud, 
if the person summoned answers, or as 
each juror is chosen from among the by- 
standers, should that point have been 
reached and that course be permitted, the 
accused shall be asked if he objects to be 
tried by such juror. Should the objection 
be allowed, the Court should proceed as 
laid down in S. 279 (2), adopting the 
course prescribed according as there are 
or not persons left from among those sum- 
moned whose names have not been drawn. 

It now only remains to give, with res- 
pect to the three appeals, the replies to 
the questions submitted to us, but before 
so doing I may state that it follows from 
the foregoing that Bholanath Hazra v. 
King’Emperor (l) and Boshan Ali v. 
King'E m peror (2), so far as they lay 
^ (1) A.fR. 1927 Cal. 242. 

(2j A.I.R. 1927 Cal. 787. 
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down a different principle, should not be 
followed. 

As regards Appeal 377 : the an;swer to 
the first question is that the jury was 
not empanelled as required by law. In 
this case, therefore, the convictions and 
sentences will be set aside, and there must 
be a re-trial with a jury duly empanelled 
in the manner prescribed. The accused 
persons in this case will be on bail tp the 
satisfaction of the District Magistrate. 

As regards Appeal 468 : the jury was in 
effect empanelled as permitted by law 
from the five persons summoned and the 
two chosen from among the bystanders 
and the case, therefore, will be remanded 
to the Division Bench to dispose of it on 
such other points as may yet have to be 
determined. As regards Appeal 302, the 
jury was empanelled as required by law, 
and there will be the same order of re- 
mand in this case as in Appeal 468. 

Cuming, J. — I agree and have noth- 
ing to add. 

Chose. J — I agree in the judgment 
just now delivered by my learned brother 
Mr Justice Buckland. 

Mukerji, J. — I agree in all that my 
learned brother Buckland, J., has said in 
his judgment, and desire to add a few 
words. 

To put upon the Prov. 2, to 
S. 276, any of the interpretations con- 
tended for on behalf of the appellants 
would lead to an absurd position which 
could never have been intended. Suppose 
out of ten persons summoned to act as 
jurors, five, namely, SI to S5, attend. Ac- 
cording to one of these interpretations at 
least, one more, say Pi, will have to be 
taken from the persons present in order 
that there may be a choosing of five by 
lot out of six ; according to another, at 
least five more say PI to P5, will have to 
be so taken so that there may be an 
effective lottery with equal chances ; ac- 
cording to a third, the whole body of per- 
sons present, say PI to Px, will have to 
be taken though on the face of it such a 
procedure would be impracticable. Ac- 
cording to all the said interpretations, the 
word *’ chosen in the proviso, means 
“chosen by lot.*’ All of the two series S 
and P will, therefore, be in the ballot box. 
If Ss. 277 to 279 are now applied, suppose 
the drawing gives one of the S series** as 
the first man, and he being objected to 
with success goes out. So long ^s the 
drawing does not give anojhej of the 8 
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series, but of the P series only, all the 
latter will have to go out automatically 
and not have to serve, though never ob- 
jected to, unless one or more of .them are 
again selected from the general body 
under the last part of the first paragraph 
of Cl. (2), S. 279. Could such a result 
have been intended ? 

In my opinion, S. 276 with all its pro- 
visos is a general section, dealing with 
the general nature of the procedure, and 
the details of that procedure are given in 
Ss. 277 to 279. I am aiso of opinion 
that the words “ with the leave of the 
Court” in the Prov. 2 to S. 276, 
give a discretion to the Court to proceed 
Dr not to proceed in this particular way, 
namely, allowing pei*sons in Court to 
come in as jurors accordingly as it thinks 
fit : it is not difficult to imagine cases in 
which such a procedure will not bo re- 
sorted to. I am further of opinion that 
the words 

the place of such juror shall be supplied by any 
other juror attending in obedience to a summons 
and chosen in manner provided in S. 270 
in S. 279, Cl. (2), clearly point to S series 
only taking part in the ballot, and that 
the section cannot be worked .if P series 
are to take part in it. 

D D. Reference answered. 


A. I.R. 1928 Calcutta 87 

B. B. Ghose and Roy, JJ. 

Jaladhar Mondal and another — Defen- 
dants— Appellants. 

v. 

Amrita Lal and another — Plaintiff 
and Pro forma Defendant — Respondents. 

Appeals Nos. 263 and 264 of 1925, De- 
cided on 7th July 1927, from the appel- 
late decrees of the Sub- Judge, Khulna, 
D/- 26th September 1924. 

{a) Evidence Act, S, 115 — Landlord and ten- 
ant — Estoppel — Oranting a lease by the holder 
of ganti interest in land — Lessor cannot assert 
his 'tight as a ryot — EurcJiaser of that interest 
is not so hound. 

Although a person holding a ganti interest in 
the land and granting a permanent lease of the 
same land will be estopped from asserting his 
right as a ryot, the purchaser of that interest at 
an auction sale, who obtains a new title from 
the landlord at an increased rent, will not be so 
estopped. [P 88 C 1, 2] 

^ (6) Landlord and tenant — Payment of rent 
by heir of undevryot to superior landlord with- 
out direction from the ryot — No right is created 
in favour of the former. 

If after the death of the under-ryot his heir, 


without any direction from the ryot pays rent to 
the superior landlord representing himself to do 
so on behalf of the ryot, that will not confer 
upon him any right if the ryot does not choose 
to accept him as a tenant. [P 88 C 2] 

(c) Landlord and tenant — The gomasta is 
not authorized to settle tenants on the land. 

The goma&ta cannot be held to be authorized 
to settle tenants on the land of the ryot or to 
recognize any person as tenant, arid his mere 
knowledge that the under-ryot was paying rent 
to the superior landlord cannot be said to bind 
the ryot in any way so as to compel him to re- 
cognize the under* ryot as his tenant. [P 88 C 2] 

(c?) Landlord and tenant. 

Suit against a person for damages for use and 
occupation does not amount to recognition of 
tenancy. [I? 89 G 1] 

Mukanda Behari Malhk — for Appel- 
lants. 

Sarat Chandra Basak and Hemendra 
Chandra Sc7i — for Respondents. 

B. B. Ghose, J . — These two appeals 
are by the defendant. They arise out of 
two suits for ejectment brought by the 
plaintiff on the allegation that the plain- 
tiff was a ryot with regard to two hold- 
ings. The father of the defendant was 
his under-ryot. The under-ryot having 
died in 1921, the defendant had no right 
to remain on the land as the interest of 
an under-ryot is not heritable under the 
law. The defendant, therefore, is in the 
position of a trespasser and is liable to 
be ejected. 

The plea of the defendant was that his 
father was an occupancy-ryot and that 
the predecessor-in-interest of the plain- 
tiff, namely, Jogendra Ghose, was a ten- 
ure-holder, and Jogendra having granted 
a permanent lease to the defendant’s pre- 
decessors, he was estopped from asserting 
that the defendant’s predecessors were 
under-ryots and so the plaintiff who has 
obtained the interest of Jogendra by pur- 
chase at a sale in execution of a decree is 
also estopped from asserting that defen- 
dant’s father was an under-ryot. The 
Munsif declared the interest of the plain- 
tiff as a purchaser of the interest of 
Jogendra but dismissed the claim for 
ejectment and for mesne profits. The 
Subordinate Judge reversed the decision 
of the Munsif and held that the plaintiff 
is a ryot and, therefore, the defendant’s 
father was an under-ryot under him and 
after the death of the defendant’s father 
defendant had no right to remain on the 
land. He further held, reversing the de- 
cision of the Munsif, that the^fact that 
the defendant had paid rent to the supe^ 
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rior landlord on behdlf of the plaintiff 
does not confer any title upon him. It 
is contended on behalf of the defendant 
by his learned vakil that the Subordinate 
Judge is in error in holding that the 
plaintiff was a ryot and that defendant’s 
father was an under-ryot. He relies upon 
the fact that this tenancy has been in 
existence for a great number of years It 
was said to be the holding of one Najib- 
ulla which appears from the maliki 
karcha of 1290, i. e., 1883. In 1291 this 
was described as a jote. A jote may mean 
the interest of an occupancy ryot or of a 
tenure-holder. This is not conclusive. 
Under the tenant Najibulla or his suc- 
cessor-in-interest Jogendra, one ^ahima 
held the land as a pure cultivating ten- 
ant. Jogendra held the land in the name 
of his benamdar Jadav. Mahima’s in- 
terest was sold in auction in execution of 
a rent 'decree and it was purchased by 
Jogendra who let it out by accepting a 
kabuliyat from the defendant’s father 
Gobinda. In that kabuliyat the interest 
of Jogendra was described as a ganti and it 
purports to have conferred upon Govinda 
a pdj.*manent lease. Under these circum- 
stances there is no doubt that Jogendra 
would have been estopped from asserting 
his right as a ryot and to eject the defen- 
dant on the ground that his father was a 
mere under-ryot. The Subordinate Judge, 
however, has found that the interest of 
Jogendra was merely that of a ryot which 
was purchased in execution by the plain- 
tiff and after his purchase the plaintiff 
had to get his name mutated in the she* 
rista of the superior landlord on payment 
of an enhanced rent. The Subordinate 
Judge holds that Jogendra also had to 
pay enhanced rent, but the learned vakil 
for the appellant says that there is no 
ground for so holding. Assuming that it 
is so, still there is no doubt that the 
plaintiff had to pay an enhanced rent in 
order to have himself recognized by the 
superior landlord. If Jogendra ’s interest 
had been that of a tenure- holder, there 
would have been no necessity for this 
payment of enhanced rent for his recogni- 
tion and this fact supports the finding of 
the Subordinate Judge that what the 
plaintiff purchased was the interest of a 
non-transferable occupancy-ryot. 

With regard to the question of estoppel 
it is only necessary to point out that the 
plaintiff cannot be held to be bound by 
the estoppel of Jogendr^ as after having 


purchased at an execution sale he obtained) 
a new title from the landlord at an in-J 
creased rent. c 

The next question is whether after the 
death of defendant’s father, by payment 
of rent to the superior landlord on ac- 
count of the disputed land on behalf of 
the plaintiff, the defendant has consti- 
tuted himself a tenant. There is no alle- 
gation or finding that the plaintiff ewer 
authorized the defendant to pay rent on 
his behalf. It js urged that this payment 
was made by the defendant with the 
knowledge of the plaintiff’s gomasta and 
the plaintiff subsequently took advantage 
of that payment by paying only the bal- 
ance of the rent due from himself to the 
superior landlord It is urged that by 
this the plaintiff’ has precluded himself 
from suing the defendant in ejectment. 
This argument cinnot be supported on 
any principle. If after the death of his 
father the defendant without any direc- 
tion from the plaintiff pays rent to the 
superior landlord rei'resenting himself to 
do so on behalf of the plaintiff’, that would 
not confer upon him any right if the 
plaintiff does not choose to accept him as 
a tenant. 

As to the plaintiff’s taking advantage 
of the payment the only thing that can 
be said in answer is that the plaintiff had 
no option left. The landlord had credited 
the amount paid by the defend xnt in his 
books. The only amount he demanded 
from the plaintiff was the balance The 
plaintiff, of course, might have repaid 
the amount to the defendant as he was 
morally bound to do, as the Munsif has 
observed But the Subordinate Judge 
found that the defendant’s father was in 
arrears at the time of his death and, 
therefore, the plaintiff was entitled to 
receive some monev from the defendant 
on account of his father’s debt The fact 
that the gomasta of the plaintiff knew 
about the payment by the defend int also 
cannot support the defendant’s case The 
gomasta cannot, in the absence of evi- 
dence, be held to be authorized to settle 
tenants on the land of the plaintiff or to 
recognize any person as tenant and his 
mere knowledge that the defendant was 
paying rent to the superior landlord can- 
not be said to bind the plaintiff in any 
way so as to compel him to recognize thb 
defendant as his tenant. r 

One last point was sought to be ueged 
that after the death of thetdefendant’e 
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father, the plaintiff sued the defendant 
for rent, under protest, it is said, for a 
period ^after the death of the defendant’s 
father. If the plaintiff had really sued 
the defendant for rent for any period after 
the death of the defendant’s father, that 
would be a recognition of the defendant’s 
right as tenant and, that being so, he 
would not be entitled to eject the defen- 
dant without taking proper steps under 
the Bengal Tenancy Act for terminating 
the tenancy. But it seems that that suit 
was brought for use and^occupation and 
that would not constitute a recognition 
of the defendant’s tenancy. This ground 
was not specifically taken in the grounds 
of appeal as the learned vakil for the res- 
pondent points out. 

These two appeals, therefore, fail and 
rjust be dismissed with costs. 

Roy, J. — I agree. 

N.D. Appeals dismissed. 
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C. C. Ghose and Buckland, JJ. 

Ezra Meyer Aaron — Defendant 

— Appellant. 

V. 

Kumar Debendra Lall Khan — Plaintiff 
— Respondent, ’ 

Appeal No 42 of 1927, Decided on 11th 
Noveniber 1927, from the original decree 
passed by Page, J , D/- 25th February 
1927, Reported in A. I. B 1927 Cal , 908. 

Landlord and Tenant — General covenant to 
repair extends to newly erected buildings. 

A general covenant to repair includes not 
merely buildings existing when the demise is 
made, but all those which may be erected during 
the term. If, however, the covenant to repair is 
x)nly one to keep in repair the demised premises, 
it applies to tho.se existing at the date of the 
lease only unless the ne‘\ buildings are made 
part of the old ones : Field v. Curnick (1920) 

K. D. 374, Foil. [P 90 C 2 & P 91 C IJ 

Where an indenture of lease contained the 
following proviso : “ And at all times during 
the said term of years keep the said premises in 
good and substantial repair and the same in good 
iind substantial repair deliver up to the lessor 
liis heirs or assigns at the expiration or sooner 
-determination of the said term and it is here- 
by agreed and declared by and between the par- 
ties hereto notwithstanding anything therein 
before contained that the said lessee shall be at 
liberty to make all necessary additions and alter- 
.•ations to the demised premises to improve the 
hliildings with the written consent of the lessor 
.•at his own cost during the continuance of the 
«aid term and all such changes, additions, fittings 
iind* fixtures so made shall become and be con- 
sidered this pioperty of the said lessor and the 


lessee shall have no •right to remove the same 
either before or after the expiration of this 
lease *’ : 

Held : that the covenant to repair was in very 
general terms and it would extend to the sub- 
sequently erected buildings : A. I. B. 1927 Cal. 
908, Affirmed. [P 91 C 1] 

iV. Sircar and il. K. Roy — iov Appel- 
lant 

B. C. Mitter, A. N. Ghowdhury and S. 
C. Boy — for Respondent. 

C. C. Ghose, J. — This is an appeal 
against a judgment and decree passed and 
made by my learned brother Mr. Justice 
Page on the 25th February 1927 in an 
action by the plaintiff to recover posses- 
sion of a block of buildings lying at the 
corner (jf Wellington Street and Dhurrum- 
tolla Street. The plaintiff based his cause 
of action for recovery of possession of 
the premises upon the breach of (1) a 
covenant to pay rent, and (2) a covenant 
to repair contained in the Indenture of 
lease dated 3rd August 1906. As regards 
the covenant to pay rent, it appears that, 
before the suit oime on for hearing, the 
defendant who is the assignee of the ori- 
ginal lessee had deposited in Court the 
amount of rent due by and from hinf to 
the lessor. Mr Justice Page came to the 
conclusion that in these circumstances 
the Court was entitled to exercise its 
powers under S. 114, T P. Act and give 
the necessary relief to the tenant. On 
the question whether there had or had 
not been a breach of the covenant to repair 
Mr Justice Page came to the conclusion 
that, so far as the demised promises wore 
concerned, there had been no breach of 
the covenant to repair but that, in respect 
of certain buildings which were erected 
after the date of the Indenture of lease 
and which buildings had been so construc- 
ted that they, in his opinion, formed part 
of the demised premises, there had been a 
breach of the covenant to repair, and 
accordingly he passed a decree in eject- 
ment in favour of the lessor 

On appeal before us it has been con- 
tended that the additional buildings re- 
ferred to in the judgment of Mr. Justice 
Page and which were subsequently erected 
on a part of the demised premises which 
was then vacant land, did not form part 
of the two storeyed house as it stood at the 
date of the Indenture of lease but were 
entirely separate buildings having no con- 
nexion with the original buildings and 
that, therefore, the covenant to repair did 
noji extend to tl\p new erections, and ac- 
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oordingly there had been no breach of the 
covenant to repair, and in the circum- 
stances no decree for ejectment should 
have been made in favour of the lessor. 

Apart from what is contained in the 
said Indenture of lease Mr. Justice Page 
relied in support of his finding that the 
new erections had been and were made 
part of the original buildings, upon the 
evidence of the original lessee S. J. 
Cohen wherein he stated that the new 
buildings were joined on to the original 
buildings and made a portion of the same 
so that the buildings, i. e., the original 
buildings and the subsequent erections 
became thereafter one whole building. 
The expression “joined on to the old build- 
ings” is somewhat misleading and^it does 
not convey with any degree of precision 
what exactly became the state of things 
after the new buildings had been erected. 
In these circumstances, Sir Benode Mitter 
for the respondent and Mr. Sarkar for the 
appellant invited us to go down to the 
spot and see for ourselves the state of 
things and appreciate the evidence on 
record on the new buildings in such a 
mariiior that the new buildings became 
part of the old buildings, or whether the 
new buildings were separate by themselves 
having no sort of connexion whatsoever 
with the original buildings. Having re- 
gard to the evidence to which our atten- 
tion was drawn and having regard to the 
difficulty which we experience in under- 
standing and appreciating the evidence on 
record, we thought it proper to accept the 
invitation and to go down to the spot and 
see for ourselves the state of things for 
the purpose of understanding and appre- 
ciating the evidence. 

Having seen the premises as they stand 
now, I have no difficulty in understanding 
the evidence of S. J. Cohen and I have 
no hesitation whatsoever in saying that 
on the evidence on record the new build- 
ings were so constructed that in various 
portions thereof they were made part of 
the original buildings and in other por- 
tions they were so constructed that they 
could be made part of the original build- 
ings at a moment’s notice. The beams 
supporting the roof of the new one-storeyed 
building had been introduced into the 
walls of the original building and the roof 
of the new buildings is used as a terrace 
by the occupants of the first floor of the 
original building. In these circumstances 
it is difficult to resist the conclusion that 


the new buildings were so constructed a® 
to form part of the original buildings and 
that they have been treated ever since as 
parts of the original buildings. There- 
fore, on the question of fact bearing on 
this issue, I am in entire agreement with 
Mr. Justice Page in holding that the new 
buildings could not be treated as separate 
by themselves but were, in fact and in 
truth, made part of the original buildiqjgSr 
Now the question arises whether the 
covenant to rep^-ir contained in the Inden- 
ture of lease extended to such new erec- 
tions. It has already been stated above 
that Mr. Justice Page did not find that 
there could bo any reasonable complaint 
on account of the breach of the covenant 
to repair so far as the original buildings 
were concerned. The only question that 
ai ises, therefore, is whether the covenant 
to repair extended to such new erections. 
It is unnecessary, in my opinion, to go 
through the cases on the subject from 1683 
downwards. The cases aie all collected 
in a very concise form on pp. 325 and 
326 of Vol. 31 of the English and Empire 
Digest and it would be sufficient for our 
purpose if we refer for the enunciation of 
the law on the subject to the last case 
bearing on it, namely, the case of Field v» 
Curnick (l). In that case it appears that 
by a lease dated 1837 the lessors demised 
to the lessee for 99 years a piece of ground 
together with the messuages or tenements and 
all other erections and buildings which at any 
time thereafter during the said term should bo 
built on the same piece of ground or any part- 
thereof 

and the lessee covenanted to build on the 
lands demised two good and substantial 
brick messuages or tenements, and to re- 
pair and keep repaired “the said premises.” 
The lessee built six houses as to which it 
was impossible to say which two were- 
actually completed first. In that state of 
things the learned Judge came to the con- 
clusion on the evidence on record that the* 
six houses were built simultaneously and 
finished at the same time. He further 
held that the covenant to repair extended 
not only to the two houses which the lessee 
covenanted to build but to all the six 
houses. Mr. Justice Sankey then observed 
as follows : 

In my view, the law is as follows : If a lessor 
demises a house and there is an express covenant 
to repair, the lessee is of course bound by it. I/, 
on the other hand, the lessor demises a piece oi 
land and there is an express covenant the| 

(1) [1926] 2 K. B. 874. 
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lessee to repair any houses subsequently erected 
thereon, equally the lessee is bound by it. Fur- 
ther a general covenant to repair includes not 
merel}^ buildings existing when the demise is 
made, but all those which may be erected during 
the term ; see Cornish v. Cleife (2) and Foa on 
Landlord and Tenant, 6th Edition, p. 248. If, 
however, the covenant to repair is only one to 
keep in repair the demised premises, it applies 
to those existing at the data of the lease only 
unless the new buildings are made part of the 
old ones. 

•Now in this case the Indenture of lease 
contained the following proviso : 

And at all times during thf said term of years 
keep the said premises in good and substantial 
repair and the same in good and substantial 
repair deliver up to the lessor his heirs or assigns 
at the expiration or sooner determination of the 
said term. 

Further : 

And it is hereby agreed and declared by and 
between the parties hereto notwithstanding any- 
thing thereinbefore contained that the said lessee 
shall be at liberty to make all necessary addi- 
ti( ns and alterations to the demised premises to 
improve the buildings with the written consent 
of the lessor at his own cost during the continu- 
ance of the said term and all such changes, addi- 
tions, fittings <ind fixtures so made shall become 
and be considered the property of the said lessor 
and the lessee shall have no right to remove the 
same either before or after the expiration of 
this lease. 

Having regard fco the terms of the In- 
denture of lease in the present case, there 
is no doubt that the covenant to repair is 
in very general terms, and it would in my 
opinion extend to the subsequently erec- 
ted buildings. But, even if it be held that 
the covenant to repair does not extend to 
the subsequently erected buildings, in 
this case there could not be much doubt 
on the evidence that the new buildings 
were, in fact, additions to and had become 
part of the two-storeyed buildings which 
were originally demised and that, there- 
fore, the covenant to repair would extend 
to the subsequently erected buildings It 
follows, therefore, that the finding of Mr. 
Justice Page on the evidence on record 
that the covenant to repair extended to 
the newly erected buildings is one that 
cannot be seriously quarrelled with and 
that the appeal so far as it relates to that 
point must fail. 

,A small point has been taken that there 
is internal evidence in the Indenture of 
lease that the covenant to repair is res- 
tricted to what is described as the de- 
mised buildings, that is, the original 
•buildings as they stood at the time of the 

grant of the lease. The argument as 

# 

(8) [1864] 3 H. & 0. 446=13*W. E. 83U=34 L- 
J. ^x.^l9=ll Jur. N. S. 181=11 L. T. 603 


follows : It is said that the landlord is 
under no obligation to restore any portion 
of the subsequently erected buildings if 
and when they are destroyed by reason of 
the causes specified in the Indenture of 
lease, whereas if any portion of the origi- 
nal building is destroyed by any of the 
causes the landlord is under an obligation 
to repair. In the second place it is stated 
that no additional rent was payable by 
reason of the erection of the subsequently 
erected buildings. So far as the last point 
is concerned, it may be stated that the 
lessee was under no obligation to erect 
new buildings. But if he did erect addi- 
tional buildings with the consent of the 
lessor, they were to be considered the pro- 
perty of the lessor and the lessee would 
have no right to remove the same before 
or after the expiration of the lease. As 
Mr. Justice Page points out, the special 
provisions introduced into the lease with 
respect to the additions and alterations 
were inserted for two reasons, first, in 
order to get out of the provisions of S. 108, 
Transfer of Property Act, and, seconlly, 
in order that it should not be open to the 
defendant in the event of some pirrt of 
the additional premises, that he might) 
erect, being destroyed in the manner set) 
out in the lea'^e to escape proportionate 
payment of rent so long as the additional 
structures were not rebuilt or repaired. 
I think, therefore, that the appellant can- 
not derive any comfort whatsoever from 
the provisions in the lease last referred to. 

There is still a further small point to 
bo noticed. It is stated that at the time 
when the lease was executed a sum of 
Es. 2,500 was deposited with the lessor 
for the due fulfilmenc of the terms of the 
lease The lease having now come to an 
end, the appellant urges that he should be 
given credit for this sum in calculating 
the amount ultimately payable to the 
lessor. Sir Benode Mitter on behalf of 
the respondent states that there has been 
no question at any time that the appel- 
lant is entitled to the credit of the said 
sum and he is willing that in the accounts 
when they are taken credit should be 
given to the appellant for the said sum of 
Es. 2,500. 

The result, therefore, is that the appeal 
fails on all the points which the learned 
counsel for the appellant has taken and it- 
must stand dismissed with costs subject 
fco credit being given fco the defendant for 
Es. 2,500 as stated above. 
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Buckland, J. — I agree. I only desire 
to add a few words with regard to the 
principal question of fact which has been 
argued on this appeal ; that is, as to whe- 
ther or not the state of the premises is 
such that the general covenant to repair 
applies to the additional premises The 
evidence on that point has been quoted in 
extenso by the learned Judge in his judg- 
ment. What has to be proved is ex- 
pressed in the passage which ray learned 
brother has referred to in the judgment of 
Mr. Justice Sankey in the case of Field v. 
Curnick (l). It is necessary to establish 
that the new buildings are made part of 
the old ones. 

The evidence has not been read to us ; 
but we have been informed by learned 
counsel for the appellant that the pissages 
quoted in the judgment of Mr, Justice 
Page are all the evidence on the point and 
he has also informed us that no evidenee 
was given on behalf of the plaintiff on 
this point and that the answers on which 
the plaintiff relied wore elicited in the 
cross-examination of the witness for the 
defendant On two occisions, this wit- 
ness, S. J. Cohen, was asked whe- 
ther or not the new rooms were made 
part of the premises of the two-storeyed 
building and to each question his answer 
was that they were joined. lie did not 
accept the questions in the form in which 
they were put and he expressed his answer 
in different words In consequence, I felt 
considerable difficulty in knowing what 
the witness meant hy using the word 
joined.” A horse is joined to a cxrt, but 
nobody suggests that the horse becomes 
a part of the cxrt. The word **joined” 
is not necessarily, therefore, conclusive on 
the point and I was very glad to welcome 
the invitation of learned counsel on both 
sides that we should go and seethe build- 
ings for ourselves. We have done so and, 
having seen the buildings, what I have 
observed with my own eyes has enabled 
mo to understand the witness’s evidence. 
I am satisfied that when the witness 
Cohen used the word “joined,” he referred 
to conditions and a state of facts which 
brings the matter within the passage in 
the judgment of Mr. Justice Sankey to 
which I have referred. The view which 
I have had of the premises has enabled 
me to understand what the witness meant 
and his evidence, therefore, in ray judg- 
ment, supports the findinf! bevond all 


question. I concur in the order to be 
made in this appeal. 

D.D. Appeal dismissed. 
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Gumming and Mukerji, JJ. 

Sm. Radha Rani Dasi and another ' — 
Plaintiffs— 'Appellants. 

V. 

Stikdeh Dhattacharjee and others — De- 
fendants — Eespondents. 

Appeal No. 24 of 1925, Decided on 
26th May 1927, from the appellate de- 
cree of the Sub-Judge, Burdwan, D/- 
8th September 1924. 

^ Civil P. C.. 0. 2, B. 3 — Persons seeking in- 
dividual reliefs — They can join in same suit 
if iniestigation is Ukely to be identical to a 
great extent if <ej>ayate suits are brought. 

Subject to the control of the Court, persons 
can unite as plaintiffs though seeking indivi- 
duil reliefs in cases where the investigation 
would to a great extent be idenbicjl in each 
individual cise. The policy of the rule is to 
avoid, needless expense where it can be done 
without injustice to anyone: Markt v. Knight 
Steamship Co. (1910) 2 K. B. 1021 and Payne 
V. British Time Uetordcr Co. (1921 ) 2 X. Jfl. 1 
Bel. on. [P93G2J 

Jadii Nath Kanjilal and Nripendra 
Chandra Das iovPurna Chandra Chandra 
— for Appellants. 

Panchanon Chose and Radhika Ran- 
jan Chiha for Jatis Chandra Ouha — for 
Eespondents. 

Mukerji, J. — This appeal arises out of 
a suit instituted by two persons as plain- 
tiffs for recovery of khas possession of 
some lands by evicting the principal de- 
fendant and for mesne profits 

The case as laid in the plaint was that 
the two plaintiff’s acquired jamai right to 
the plaint lands on taking settlement 
thereof from the owners, that one Panchu 
Gope and one Bhupati Ghose used to hold 
the lands as korfa tenants under the said 
owners, that the said Panchu Gope and 
Bhupati Ghose mortgaged their rights to 
the principal defendant who sued upon 
the mortgage, and in execution of the de- 
cree which he obtained purchased the 
same. The plain iffs alleged that the 
principal defendant acquired no title by 
his purchase and was accordingly liable 
to be evicted. It is not necessary to refer 
to the defence for the purposes of this 
appeal. « 

The Munsif decreed the suit in part 
with proportionate costs. Hew give the 
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plaintiffs a decree directing that they do 
get khas possession of the plaint lands by 
evicting the principal defendant there- 
from* and also awarding them certain 
amount as mesne profits. 

The principal defendant, therefore,’ pre- 
ferred an appeal. The Subordinate Judge 
who dealt with the appeal allowed it. 
set aside the decree of the trial Court 
and dismissed the suit with costs of 
both the Courts. He observed, however, 
thus, at the conclusion of his judgment : 

The decision of this suit tvould not operate 
as res judicata in any subsequent suit brought 
by plaintiffs for the same relief. 

The plaintiffs have then preferred this 
appeal. A point has been raised as to the 
competency of this appeal it being urged 
that in view of the remarks of the lear- 
ned Subordinate Judge quoted above, he 
has decided nothing and his decision does 
not amount to a decree within the mean- 
ing of S. 2, sub-S. (2j of the Code This 
objection is not without substance, 
though perhaps it is also possible to take 
the view that the decision on t’r.e face of 
it amounts to a decree, and that the re- 
marks to which reference has been made 
are obiter. It is unnecessary, however, 
to pursue this matter any further as it is 
always open to us to treit the memo- 
randum of appeal as a revision petition, 
and we think we should be prepared to 
do so in the present case. 

The Subordinate Judge has found that 
though in the plaint the two plaintiffs 
alleged that they had obtained settlement 
from the owners by registered patta or 
pattas (the word as used in Bengali being 
capable of either interpretation), in point 
of fact, of the three plots which the suit 
lands consist of, plaintiff 1 alone obtained 
settlement of plots Nos. 1 and 2 and 
plaintiff 2 alone obtained settlement of 
plot No. 3, the settements being under 
two sep irate pattas, and one plaintiff 
having nothing to do with the other. On 
this finding he has held that plaintiff 1 
is not entitled to get any decree for pos* 
ssession in plot No. 3 and plaintiff 2 is 
not entitled to get any decree for plots 
Nos. 1 and 2 and that, therefore, the 
joint decree in favour of the two plain- 
tiffs for khas possession as well as for 
mesne profits for the three plots taken 
together is wrong and cannot be upheld. 
This view is entirely correct and can 
hardly be challenged. 

But liheyi the Subordinate Judge pro- 


ceeded to dismis8*the suit on the ground 
that the suit was not maintainable as 
there was misjoinder of parties and cause 
of action. He took the view that the 
misjoinder has affected the merits of the 
case, but all that he has said in support 
of this view is that a wrong decree was 
passed by the tiial Court. 

Learned advocate for the appellants 
says in the first place that in view of 0. 
1, E. 13 and O. 2, R 7 the objection as to 
misjoinder not having been taken in the 
trial Court should not have been entertain- 
ed at the appellate stage. This contention 
in my opinion should be overruled as the> 
suit as framed was not bad for misjoinder: 
the plaintiff's themselves are to blame for 
not having disclosed the details of their 
respective titles in the plaint. 

It is next urged on behalf of the ap' 
pellants that the merits of the case or 
the jurisdiction of the Court liave not 
been affected and so in view of S 99 ot 
the Code, the trial Court’s decision should 
not have been reversed. But before this 
question is considered it is necessary ta 
see whether in fact, there has beey any 
misjoinder On this question it is prac- 
tically conceded on behalf of the res- 
pondent that taking 0. 1, R. 1 and 0. 2, 
E 3 together and applying the same to 
the facts of the present case, as disclosed 
in the evidence, the suit is maintainable. 
The words of these rules are very wide. 
Their scope and the authorities bearing 
upon the same have been dealt with by 
this Court in Miscellaneous Appeal No, 
231 of 1926, decided on 31st March 
1927, the judgment of which case, I 
understand, is about to be reported. 1 
shall quote only two passages from two 
of the more recent English decisions 
bearing upon this question as these rules 
are drawn upon the lines of the English 
Supreme Court Rules. In Markt v. 
Knight Steamship Co (1), Fletcher 
Moulton, L. J., observed thus : 

Subject to the control of the Court, persons 
can unite as plaintiffs though seeking indivi- 
dual reliefs in cases where the investigation 
would to a great extent be identical in each in- 
dividual case. The policy of the rule is to 
avoid needless expense where it can be done 
without injustice to anyone. And it carries 
out its object. 

The Court of Appeal ( Lord Sterndale, 
M. R,. Warrington, L. J. and Scrutton, 

(1) [iSlOj 2 K. B. 1021—79 L. J? K. B. 989 
11 Asp. M. C. 460=108 L. T. 369. 
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L. J.) in Payne v British Time Becorder 
Co (2) have said : 

Broadly speaking, where claims by or againsfc 
different parties involve or may involve a com- 
mon questions of law or» fact bearing sufficient 
importance in proportion to the rest of the ac- 
tion to render it desirable that the whole of the 
matters should be disposed of at the same time 
the Court will allow the joinder of plaintiffs or 
defendants, subject to its discretion as to how 
the action should be tried. 

The result then is that the decree of 
the learned Subordinate Judge cannot be 
allowed to stand. It is accordingly set 
aside and the case will now go back to 
the lower appellate Court so that the ap- 
peal before that Court miy now bo dealt 
with on the merits and disposed of in ac- 
■cordance with law. 

Costs of this appeal will abide the 
result. 

Cuming J. — I agree. 

J V Case remanded. 

^Jj) [PJ2iJ -i K. B. i-\)0 L. J. K. B. 44b— 37 
T. L. R. ‘295—124 L. T. 719, 
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Panton and Mitter, JJ. 

Krishna Chandra Dutta Choiodhury — 
Petitioner. 

V. 

Dina Nath B istoas— Opiiosito Party, 
Civ. Rovn. Nos. 952 and 953 of 1926, 
Decided on 11th April 1927, from the 
order of the Sub- Judge Pabna, D/- 30th 
July 1926 

(a) Bengal Tenancy Act, S. 170 — Ap 2 yHca- 
hihty — Vortion of the holding cannot be sold in 
execution 

Under S 170 attachment and sale of the 
entire holding is contomplatod in execution of 
a decree for rent. A portion of the holding can- 
not be sold in execution of a decree for rent: 
3 C. \V. N. 386, Foil. [P 95 G 2j 

(b) Civil J\C., S. 47 — Objection to attachment 
by -put chaser of judgment-debtoFs interest — 

47 applies. 

Objections bo attachment raised by a party to 
the suit in which the decree under execution 
was passed or by his representative fall within 
the scope of S 47. One who has purchased the 
judgment-debtor’s interest in his putni tenure 
prior to the decree for* rent obtained by the 
landlord is bound by that decree and as such is 
representative of the judgment-debtor within 
the meaning of S. 47, Civil P. C.: 3‘2 Cal. 1031, 
liel. [P 9i C ‘2, P 96 02] 

(c) Civil P. C., O. 21, B, 58 — Objection by 
third party. 

Objections to attachment raised by a third 
party come under 0. ‘21, R. 58. [P 96 C 1] 

(d) Bengal Patni Regulation — Purchase of 
patni tenure — No registration of name — Zamin- 
daFs right is not a ffected — Recorded tenant is 
still responoible for rent. 

Until the registration of purchaser’s name has 
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been effected the transfer does not affect the 
zemindar's right, and in spite of the transfer, 
the landlord may ignore the transferee and may 
continue to hold the recorded tenant responsible 
for the rent and other obligations imposed upon 
the tenure: 15 Cal. 345, 20 W. R. 3S0, Rel. 

[P 96 C 1] 

Attd Chandra Gupta and Jitendra 
Kumar Sen Gupta — for Petitioner 

Krishna Kamal Moitra — for Opposite 
Party. 

Mitter, J. — This Rule was issued on 
the opposite party to show cause why the 
order of the Sub^irdinate Judge of Pabna, 
dated the 30th July 1926, refusing to 
entertain the claim of the petitioners 
under 0. 21, R. 58, Civil P. C , should 
not be set aside. The facts which have 
given rise to this Rule are : 

That Rai Bahadur Dinanath Biswas, 
who is the opposite party to the Rule, 
is the 8-annas owner of certain mehals 
and he created a patni tenure in respect 
of 9-annas share of his interest, treating 
the 8-annas as 16-annas, in favour of the 
Sanyals; that on the 22nd of Falgoon, 
1317 B S , the Sanyals sold the patni 
tenure by registered deeds of sale to the 
petitioners before this Court; that not- 
withstanding notice of purchase of patni 
by the petitioners, the zemindar brought 
a suit for rent in resjiect of the said patni 
against the Sanyals, who had parted with 
their interest in the patni at the date of 
the said suit and obtained a decree for 
arreirs of rent on the 7th July 1925; that 
the decree-holder zemindar made three ap- 
plications for execution, the last of which 
was on the 1st May 1926; that in this 
last application, the decree-holder, oppo- 
site party, instead of applying for attach- 
ment and sale of the patni tenure, under 
Ch. 14, Bengal Tenancy Act, applied for 
attachment and sale of only one-fourth 
share of the said tenure; that the 
said one-fourth shai’e of the tenure was 
attached in pursuance of the application 
of the decree- holder and the petitioners 
I3referred a claim to the attachment of 
the said share of the patni under O. 21, 
R 58, Civil P. C., before the Subordinate 
Judge of Pabna. 

The learned Subordinate Judge rejected 
the claim holding that the claim was not 
maintainable by reason of the provisions 
of S. 170, Bengal Tenancy Act. It may 
be mentioned here that the Subordinate 
Judge arrived at this conclusion ‘not 
without great hesitation. In support of 
this Rule, the learned advocate for the 
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petitioners has argued that the decision 
of the Subordinate Judge is wrong and 
that he has put a wrong interpretation 
under *8. 170, Bengal Tenancy Act, in 
holding that that section applies not 
merely when a tenure or holding is 
attached in execution of a decree for 
arrears due thereon, but also when a por- 
tion of a tenure is attached in execution 
of a decree for arrears of the whole tenure. 
It ^eems to us that this contention is 
right. S. 170, Bengal Tenancy Act, runs 
as follows: ♦ 

Section ‘i78 to 283 (0. 21, Rr. 5S— 63) (both 
inclusive) of the Civil Procedure Code shall not 
iipply to a tenure or holding attached in execu- 
tion of the decree for arrears due thereon. 

The words “tenure” or holding mean the 
whole of the tenure or holding and not 
part of the tenure or holding. The inten- 
tion of the legistature seems to be that 
in order to attract the operation of S. 170, 
Cl. (l), not only should the decree bo for 
arrears of rent of the tenure, but that 
it should be executed as a rent decree, i e , 
by the attachment and sale of the entire 
tenure. It is true that the word “tenure” 
includes a portion of the tenure, but, in 
order to understand the moaning of the 
section, the general scope of the chapter 
in which it occurs must be taken into 
consideration S. 158 B (l), which is the 
first section of Oh. 11, Bengil Tenancy 
Act, says: 

Where a tenure or holding is sold in execution 
of a decree for arrears of rent due in respect 
thereof (omitting immaterial portions) the 
tenure of holding shall, subject to the pro- 
visions of S 22, pass to the purchaser, if, 
such decree was obtained by (i) a solo landlord 
or (ii) the entire body of landlords, or (lii) one 
or more co-sharer landlords wlio has, or have, 
sued for tho rent due to all the co-sharers in 
respect of the entire tenure or holding and made 
all the remaining co-sharers parties defendant 
to the suit. 

In other words, the scheme of the 
chapter is that if a decree is a decree for 
rent, in the true sense of the term, then 
the entire tenure will pass in execution 
of such decree Ss. 160 and 161 deal with 
the encumbrances which a purchaser of 
tho entire tenure cannot avoid except 
under certain conditions. 8. 162 says: 

When a decree has been passed for an arroar 
of rent due for a tenure or holding, and the 
decree-holder applies under S. 235 [O. 21, R. 11 
2] Civil P. C., for the attachment and sale 
of the tenure or holding in execution of the 
decree, he shall produce a statement showing 
the pfrgana, estate and village in which the 
land^comprised in the tenure or holding is 
situate, the yearly rent payable for the same 


and the total amount recoverable under the 
decree. 

This section also shows that attach- 
ment and sale of the entire holding was 
contemplated in execution of a decree 
for rent. In does not appear from any of 
the provisions of the chapter that a por- 
tion of the holding could be sold in 
execution of a decree for rent. We 
think, therefore, the contention of the 
petitioners should prevail. The point 
raised, however, is not covered by author- 
ity. It should seem, however, that 
there are observations in the case of 
Chandra Sekhar Patra v. Rani Manjhee 
(l) which would indirectly lend support 
to the view we take. There the question 
arose tl^at, where a rent decree had been 
obtained and the defaulting tenure was 
attached, whether tho provisions of 8, 170 
could apply ? The learned Judges held 
that 8. 170 applied and made the fol- 
lowing observations which are pertinent 
to the present question : 

The lower Court has held that, as a matter 
of fact, ho had attached the tenure in respect of 
which tho arrears had been decreed Some 
question has been raised before us to tho effect 
that what was attached was not the tenure, but 
interest of the judgment-debtor in the land. 
Looking, however, at the terms of the applica- 
tion, we are not prepared to say that the attach- 
ment was not of the tenure itself. 

Prom these observations one can infer 
that if it could be shown in that case 
that the interest of the judgment-debtor 
in the tenure and not tho tenure was 
attached, the Court would have answered 
the question in tho negative and would 
have held that 8 170 had no application 
to such a case. Whether I am right in 
drawing this inference or not from those 
observations, for the considerations to 
which I have referred as to the scope of 
Oh. 14, I think the 8ubordiaate 
Judge’s view is wrong 

Although 8. 170, Bengal Tenancy Act, 
does not bar the entertainment of tho 
claim in the present case, 0. 2t, R 58, 
Civil P. C , cannot govern the present 
case and the petitioners are not compet- 
ent to perfer an objection to the attach- 
ment under the provisions of the said 
Rule. The petitioners, as I shall show 
presently, are representatives of the 
judgment-debtors within tho meaning of 
S. 47, Civil P 0 , and objections to 
attachment raised by a party to the suit 
in which the decree under execution was 
passed or by his representative {|ill with- 

(i) risqQl 3 n. w. N .qftfi! 
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in th*e scope of S. 47. Objections to 
attachment raised by a third party come 
under O. 21, R. 58. 

The tenure in question is ad.mittedly 
a patni tenure. By S. 3 of the Patni 
Regulation (8 of 1819) the tenure is 
capable of being transferred by sale, gift or 
otherwise, at the discretion of the holder, as 
well as answerable for his personal debts, and 
subject to the process of the Courts of Judica- 
ture in the same manner as other real property. 

By S. 6 of the regulation, the trans- 
fer, however, is subject to the payment 
of foe and security to the landlord, and 
until the conditions mentioned in the 
said section are fulfilled, the landlord 
has a right to 

refuse to register, and otherwise to give effect 
to such filienations, by discharging the party 
transferring his interest from personal responsi- 
bility, and by accepting engagements of the 
transferee. 

It is open to the transferee to seek his 
remedy in the civil Court to compel the 
z-imindar to give effect to the transfer 
if the security tendered is not accepted 
by the landlord But until the registra- 
tion ot his name has been elfected the 
transfer does not affect the zamindar’s 
right and, in spite of the transfer, the 
landlord may ignore the transferee and 
may continue to hold the recorded tenant 
responsible for the rent and other obli- 
gations imposed upon the tenure. As 
has been pointed out by Sir Comer Pothe- 
ram, C. J., in Joyknshna Midliopadhya 
V. Sarfannessa (2) that until the fee (as 
required by S. 5) has been paid, the 
zamindar shall not be bound to register 
the transfer and further than that, until 
the transfer has been registered he shall 
not be bound to recognize the transfer 
in any way ; that is to say, until his 
demand has been satisfied and the regis- 
tration has been effected, the old tenant 
remains his tenant. 

Their Lordships of the Judicial Com- 
mittee in the case ef Luckliinarain 
Milter v. Khettro Pal Singh Boy (b) 
laid down that until the assignment has 
been registered or the assignee has been 
accepted by the patnidar as his tenant, 
the assignor is not discharged from liabi- 
lity and such liability may be enforced 
by the sale of the darpatni in execution 
of a decree against him for the rent. 

In the present case the petitioners, 
who have purchased the judgment- 

(‘i) 15 Cal. 84'). 

(8) [lb73j 20 W. R. 880=18 Beng. L. R. 146 
(P. C ). 
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debtor’s interest prior to the decree for 
rent obtained by the landlord are bound 
by that decree and as such are representa- 
tives of the judgment-debtois *within 
the meaning of S. 47, Civil P. 0. This 
view is in consonance with the view 
taken by this Court in the case of 
Surendra Narani Singh v. Gopi Sundari 
Dasi (3). The petitioners, therefore, 
being representatives of the judgment- 
debtors, can raise objections to the attach- 
ment under S. 47 of the Code. They 
cannot, as we Lave-^ already stated, raise 
objections to the attachment under 0. 21, 
R. 58, as they cannot be said to claim 
the property on their own account as a 
third party (not being a party to the suit 
or his representatives) could raise. It 
has been suggested to us by the learned 
advocate for the petitioners that their 
application before the lower Court might 
be treated as one under S. 47 of the 
Code and dealt with as such, but we are 
not prepared to do that, as the objections 
under S, 47 might not stand on the same 
footing as objections to the claim under 
O. 21, R. 58. The former class of ob- 
jection may cover other and different 
grounds We, therefore, discharge 'the 
present Rule, and in doing so we observe 
that it will bo open to the petitioners, 
if so advised, to raise objection to the 
attachment in question under S. 47, 
Civil P. C. 

In the circumstances of the present 
case each party will bear his own costs. 

This judgment will govern Rule 
No. 953 of 1926. 

Let the records be sent down at once. 

Panton, J. — I agree. 

N.D. Buies discharged. 

(4) [1905J 3-2 Cal. 1031=9 G. W. N. 824. 
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C. C. Ghose and Cammiade. JJ. 

Akhoy Sardar — Petitioner. 

V. 

Lalchand Sardar and — Opposite 

Party. 

Cr. Revn. No. 178 of 1927, Decided on 
29th April 1927, from an order of the 
Sub-Divl. Magistrate, Howrah, D/- 19tb 
January 1927. 

Criminal P, C., S. 133 — Order without giving 
party opportunity to prove his claim is bali. 

Where an ordei under S. 133 was made with- 
out the first party being required to adduce evi- 
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deuce in support of their claim, but the second 
party was called upon to show cause and they 
were required to adduce evidence in support of 
their denial of the right claimed by the first 
party : • 

Held ; that the order was made without the 
first party being called upon to give evidence to 
prove their claim, and it cannot stand. 

[P 97 C 1] 

7. N. Batahyal and Indu Prokash 
Chatterji — -for Petitioner. 

Narendra Nath Chatterji — for Oppo- 
site tarty. 

Judgment.— It appears from an exami 
nation of the record that \he order com“ 
plained of was made without the first 
party being required to adduce evidence in 
support of their claim. The second party 
was called upon to show cause and they 
were required to adduce evidence in sup- 
port of their denial of the right claimed by 
the first party. No doubt the second party 
did not appear to give evidence. But that 
did not get rid of the fact that the order 
complained of was made without the first 
party being called upon to give evidence to 
prove their claim. 

^ In this view of the matter the order 
cannot stand and must be set aside and 
Ithe rule is accordingly made absolute. 

D.D. Buie made absolute. 
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CaMiNG and Graham, JJ 

Carmen — Petitioner. 

v. 

O'Brien — Opposite Party. 

Or. Revn. No. 105 of 1927, Decided on 
23rd March 1927, 

(a) Cruninal P.G., Ss, 528-A and 20-A — Claim 
he tried as a European British subject must be 
made before trial. 

The claim to be tried as a European British 
subject under S. 29-A, Criminal P, C., must bj 
made before the inquiry or trial actually begins 
so far as a case which falls within S. 528-A, Cri- 
minal P. C., is concerned. Not having made 
this claim when a person is first brought before 
the Magistrate for the purpose of trial or in- 
quiry, it is not open to revive or make it at any 
subsequent stage. [P 99 C 1] 

(fe) Criminal P. 0., Ss, 628- A-D — Claim to he 
tried as European British subject. 

Magistrate is not obliged to ask the accused 
whether he would claim to be tried as a 
European British subject. [P 99 C 1] 

Swinlloe, Bir Bhusan Butt and Sudhi- 
rendra Nath Bose — for Petitioner. 

S. K. Sen and Debendra Nath Bhat- 
tdoharji — for Opposite Party. 

Cisming, J. — The facts of the case out 
of w4iich this rule arises are briefly as 
1928 0/13 & 14 


follows: On 18th Oojbober the petitioner in 
this rule obtained a warrant against the 
opposite party under S. 406, 1. P. C, in the 
Court of the Police Magistrate at Alipur. 
On 9th November the case was made over 
by the Police Magistrate, Mr. Mahmood 
Ali, to Mr. S. C. Gupta for disposal. 
Mr. S. C. Gupta is a Magistrate exercis- 
ing the powers of a Magistrate of the 
second class. Mr. Gupta began the trial 
on 9th November. When he examined one 
prosecution witness and adjourned the 
case till the 10th, when three more pro- 
secution witnesses were examined The 
trial proceeded also on 22nd November, 
when the accused was questioned and the 
charge was framed. The learned jSlagis- 
trate then asked the accused if he claimed 
trial as a European British subject. The 
learned Magistrate was apparently under 
the impression that he was obliged to ask 
an accused, who apparently was a Euro- 
pean British subject, whether he claimed 
to be tried as such. I may point out here 
that such a procedure is no lonj;er neces- 
sary, so far as a case which comes within 
Oh. 44-A, Criminal P. C., is concerned 
The accused apparently then stated ihat 
he did not desire to bo so tried. His 
counsel then filed a petition claiming to 
be tried as a European British subject. 
Apparently he subsequently waived this 
claim and stated that he desinxl to 
cross-examine the complainant next day, 
and his client would waive his right to be 
dealt with as a European British subject. 
The case was then continued on 24th 
November, when more witnesses were 
examined and cross-examined, and the 
case was continued on 26th and 27th 
November and 4th and 21st December. 
On 21st December the accused once more 
claimed the right to be dealt with as a 
European British subject. The learned 
Magistrate holding that he had aiieady 
been asked whether he claimed this right 
and had waived this right, rejected the 
application. 

The accused then asked for time to' 
move the District Magistrate or the ap- 
pellate Court for a decision on the point. 
This, however, was refused and tho case 
was continued. The accused then seems 
to have moved the Additional District 
Magistrate for a transfer of the case to 
the file of a 1st Class Magistrate, the 
contention of the accused being that as a 
European British subject under^ S. 29-A^ 
Criminal P. 0., he was entitled to be tried 
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by a Magistrate of -the 1st Class. The 
complainant, opposite party, contended 
before Mr. Blair, the Additional District 
Magistrate, that as the accused had 
waived his right to be so tried ho could 
not now re-assert it. Mr. Blair, however, 
held that the right might be exercised by 
the accused any time up to the time when 
the Court was going to pass judgment in 
the case He further held that it was 
open to him to revive his claim even 
though he specifically abandoned it. In 
this view of the law he withdrew the 
case from the file of Mr. S. C. Gupta and 
made it over to Mr. Alfred Bose, a Magis- 
trate exercising first class powers. 

The complainant has moved this Court, 
and she contends first of all ^hat the 
claim to be dealt with as a European 
British subject, in other words, in this 
particular case, that the case should be 
heard by a 1st Class Magistrate, must be 
made before the trial actually began; and 
secondly- she contends that once the ac- 
cused has waived his right to be dealt 
with as a European British subject or, in 
other words, to have his case tried by a 
Magistrate of first class powers, he cannot 
revive his right. 

The rule has been granted on four 
grounds, first that the learned Additional 
District Magistrate is wrong in holding 
that the claim to be tried as a European 
British subject, in a case contemplated 
by Ss 29- A, 528-A and 528-B, Criminal P. 
C , could be made at any time before 
judgment is delivered; secondly, that the 
learned Additional District Magistrate 
acted without jurisdiction in using the 
provisions of S 528, Criminal P. C., for 
the purpose of getting over an order which 
under the Code he could not do before the 
final orders in the case were passed; 
thirdly, that the learned Additional Dis- 
trict Magistrate should have held that a 
claim to bo tried as a European British 
subject, under Ss 29-A, 52d-A and 528-B, 
Criminal P. C., had to be made at the 
very beginning of the trial, and if the 
claim so made was disallowed by the trial 
Court the remedy against the order dis- 
allowing the claim lay before the Court 
which would hear the appeal after a con- 
viction or other order in the said case 
had been ‘passed; and lastly, that the ac- 
cused having once waived his right, the 
learned Additional District Magistrate 
should liave held that the accused having 


once waived his right could not re*assert 
it in a later stage of the same case. 

The decision of this rule turns upon 
the interpretation to’be put upon Ss.528-A 
and 528-B, Criminal P. C. These sections 
are new, and hitherto have not formed 
the subject matter of judicial interpreta- 
tion. Hence the question may be con- 
sidered as one of more or less of first 
impression. S 29-A provides that 

no Magistrate of the second or third class shall 
inquire into or try any offence which is punish- 
able otherwise than with fine not ezceeding fifty 
rupees where the accused is a European British 
subject who claims to be tried as such. 

The point is, as I have already said, 
when that claim is to be made. S. 528-A 
provides that 

where, in any case to which the provisions of 
Ch. 33 do not apply, any person claims to be 
dealt with as a European or Indian British sub- 
ject, or where any person claims to be dealt with 
as a European (other than a European British 
subject) or an American, he shall state the 
grounds of such claim to the Magistrate before 
whom he is brought for the purpose of the in- 
quiry or trial and such Magistrate shall inquire 
into the truth of such statement 

Mr Swinhoe, who has argued this case 
on behalf of the petitioner, has contended 
that these words make it quite clear that 
the accused must exercise his option to 
claim the privilege under S 29-A, Cri- 
minal P. C. before the trial actually 
commenced. Mr. Sen, who has apjieared 
for the opposite party, on the other hand 
contends, looking at the analogy of 
S. 451-A, that the accused may apply at 
any time before the judgment is pro- 
nounced by the Magistrate. He points out 
that under the old Code, under S. 451-A, 
privilege might be claimed in a summons 
case at any time before the accused was 
heard in defence or in a warrant case be- 
fore he entered on his defence, and the 
learned counsel’s argument is that, as 
no such limitations are put down in the 
present S. 528-A, the legislature intended . 
that the privilege might be claimed at 
any time before the judgment is pro- 
nounced. 

Apart from the manifest inconvenience 
which must follow, if Mr. Sen’s conten- 
tion is correct, I think it is quite clear, 
reading the sections as we have them, 
that the legislature intended that the 
claim should be made before the trial or 
inquiry actually commenced. The words 
used are: 

He shall .state the grounds of such claim to 
the Magistrate before whom he is brought for 
the purpose of the inquiry or trial. 
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il understand these words to mean that 
he should make his claim as soon as he 
is brought before the > Magistrate for the 
inquiry or trial, that is to say, before the 
inquiry or trial is commenced. Mr. Sen 
•argues from S. 528-B, that the claim may 
be made at any time during the trial, 
because we find in that section the fol- 
lowing expression : 

If m any such case a European or Indian 
Eritfsh subject or a European (other than a 
Eropean British subject) or an American does 
not claim to be dealt with as s^ch by the Magis- 
trate before whom he is tried or by whom he is 
committed, 

:and Mr. Sen argues from that that the 
xjlaiin may be made at any time during 
the trial before the Magistrate. I do not 
think that these words really support 
''Mr. Sen’s contention. I am inclined to 
think, reading the section as a whole, 
that these words refer to the case of a 
person who has been tried or whose case 
has been inquired into, but who has not 
claimed the privilege S. 528-B deals, I 
think, with the case of a person whose 
case has reached either the appellate 
stage or the trial in the Court to which 
he has been committed. 

I do not think that any useful purpose 
will be served by considering the sections 
as they stood in the various^Acts at vari- 
ous times The sections are, I think, by 
themselves reasonably clear. There is no 
|doubt that the claim must be made be- 
fore the inquiry or trial actually begins 
so far as a case which falls within 
Ch. 44- A, is concerned. 

That being so, it is unnecessary for us 
to determine whether the accused, having 
once waived his right to so claim, can 
revive that claim and be ordered to be 
tried as a European British subject. In 
the present case, not having made his 
claim when he was first brought before 
the Magistrate for the purpose of trial 
or inquiry, it was not open to revive or 
make it at any subsequent stage, in this 
case admittedly he made no claim at 
that stage. 

The r ile is, therefore, made absolute 
The order of the learned Additional Dis- 
trict Magistrate is set aside, and the case 
will be re-transferred to the file of 
Mr. S. C. Gupta to be continued from 
“that point where the learned Magistrate 
left off the trial of the case, and the case 
disposed of without any further delay. 

Graham, J. — I agree with my learned 
brotlier. ^Oije of the points for decision 
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is as to the stage when the claim to be 
dealt with as a European British subject 
should be made. The learned counsel on 
behalf of the opposite party argued that 
that claim could be made at any time up 
to the delivery of judgment, and in sup- 
port of his argument referred to the pre- 
vious history of the Criminal Procedure 
Code and to certain authorities. 

It appears to me that, unless the sec- 
tions of the Code as it now stands are 
held to be obscure, we should not be 
justified in referring to the previous legis- 
lation. In my opinion on a proper con- 
struction of the sections of the Code, as 
it now stands, and in particular Ss. 528-A, 
and 528^-B, it seems to be clear that the 
intention is that the claim shall be made 
at the commencement of the inquiry or 
trial as the case may be, and that if it is 
not then made, it cannot be asserted at 
any subsequent stage The question of 
status involves the mode or venue of 
trial, and it is in accordance with the 
fitness of things that the claim should be 
made at the outset. ' 

The authorities to which reference has 
been made relate to the former Code anti in 
particular to S. 451, of the old Criminal 
P. C. which has now been repealed. They 
do not, therefore, give us any assistance. 

In my judgment there was a failure 
in this case to make the claim at the 
time contemplated by the Code, possibly 
due to the fact that the provisions of 
the new Code on the subject were not at 
the time appreciated. 

I concur in the order which my learned 
brother proposes to make, and agree that 
the rule should bo made absolute. 

N D. Buie made absolute. 
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Page, J. 

Dcjoy Lai Seal and others — Plaintiffs. 

V 

Benarasidas Khandelival and others — 
Defendants. 

Original Civil Suit No 283 of 1924, 
Decided on 14th April 1927. 

Lease — Allowing suh-lethng but prohibit- 
ing assignment — As'iignment means parting 
with interest completely. 

A let the premises to B for 61 years; 
under the lease, lessee was ^ntitled sub-let 
but not to assign his rights m any other way. 
J3 mortgaged the said lease by way of sub-demise 


Buoy Lal v. Benarasidas 
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to C whoreupon A informed B tliat he regarded 
the lease having determined by reason of the 
execution of the mortgage which was alleged to 
be a breach of a covenant in the lease against 
assignment and A continued to receive rent from 
B who subsequent! V became insolvent. 

Held that although for certain purposes a 
sub-demise of a term without the reservation of 
any part of the residue thereof is treated as an 
assignment of the term, assignment means part- 
ing with absolutely and, as there was no parting 
with possession absolutely on the part of the 
leasee, the execution of the mortgage b}'' lessee 
did not work forfeiture Beardmayi v. Wilson^ 
(1868) 4 C. B. 57 and Bussell v. Beccham, (1921) 
1 K. B. 625. Foil [P 100 0 1, P 101 C 1] 

S iV Banerjee and A K. Bay — for 
Plaintiffs 

S C Bose, S. C. Mitier, D. N. Basu 
and S. N Banerjee {Jr ) — for Defendants 

Judgment — On 23rd August 1910 the 
predoeessor-in-titlo of the plaintiffs let 
the promises in suit, now known as 
No 7-2, Halliday Street, Central iV venue, 
Calcutta, to the predecessor of defendants 
1 and 2 for a term of 61 years On 7th 
May L923 defendants 1 and 3 mortgaged 
the said lease by way of sub-demise to 
defendant 3 On 20th August 1923 the 
])lamtitf through his solicitors informed 
the defendants that he regarded tlie lease 
of 23rd August 19 LO as having been deter- 
mined by reason of tho execution of the 
mortgage of 7th May 1923, which he 
alleged operated as a breach of the sixth 
covenant in the lease to be performed by 
tho lessees On 30th Juno 1925 defen- 
dants 1 and 2 became insolvent, and sub- 
sequently, pursuant to an order of Court, 
the official assignee in the Court of the 
Judicial Commissioner of Sind was added 
as a party defendant. 

Two defences have been raised by de- 
fendants, one involving an issue of fact, 
the other an issue of law Tho issue of fact 
is whether by the acceptance of rent, after 
the plaintiffs had become aware of the 
mortgage, the forfeiture (if any) was 
waived The issue of law is whether, 
having regard to the terms of the lease 
and the mortgage, and in particular the 
fifth and sixth covenants in the lease and 
Cl. 3 of the mortgage, a forfeiture of the 
lease took place 

The fifth covenant by the lessee is to 
the following effect: 

5th. That the said lessee shall bo at liberty or 
shall have the full power and authority without 
having recourse to previously securing to that 
effect the consent of the said lessor, written or 
verbal, to underlet the said demised land and 
the buildings, structures, sheds, godowns, 
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stables or any portion thereof to be so erected 
and built by them as aforesaid. 

6th. The said lessees shall have no power, 
save amongst themselves as hereafter meniioned 
to assign transfer or in any way to alienate theii 
right, title and interest in the demised land and 
tho buildings so to be erected by them thereon as 
aforesaid created by virtue of these presents. 

Clause 3 of the mortgage runs as 
follows: 

3. In further pursuance of the said agreement 
and for the consideration aforesaid the mort- 
gagors do hereby demise and sub-let unto the 
mortgagee all the hereditaments and premises 
comprised in anil demised by the said lease 
and more fully described in Sch. A hereunder 
written (which is valued at Hs. 10,000) and 
covenant to hold tho same unto the mortgagee 
for the iinexpired residue of tho term of 61 years 
granted by the said lease subject to the proviso 
that this sub-lease shall terminate forthwith as 
and when the .imouiit of money .idvanced by tho 
mortgagee shall bo repaid with interest herein- 
before mentioned and all costs as lietween 
attorney and clients and all duos for tho time 
being as hereinbefore and hereinafter mentioned 
either by the mortgagors poisonally or by reali- 
zation of rents and profits by tlui mortgagee him- 
self and from the tenants now occupying or 
those ^\ho will occupy in futiiie less the ex- 
penses and costs ot realization and all other pa> - 
ments to be incurred and paid in connexion 
therewith. 

[n the mortgage it is further provided: 

That if the mortgagors shall repay to the 
inortgugeo all piiiicipal moneys interest and 
costs ch.iigcs and expenses as aforesaid on the 
days and in the manner aforesaid or in the event 
of the principal money with interest theieoii 
having fully bei'u loimbursed through the rent 
profits and income of the premises then and in 
such case the mortg.igcd premises and the pre- 
mises sub-let shall at any time theicafter at tho 
request and cost ot the mortgrigors be respec- 
tively roe-onveyed or surreiideied to iheiii or 
theii respective lieirs, administrators and assigns 
or as they may direct. 

Now, tho danger into which one is 
tempted to fall in construing those docu- 
ments, I think, is that one is prone to 
regard them in the light of tho events 
that have occurred It so happens that 
the lessees who became the mortgagors 
are now insolvent, and the lessors are ex- 
periencing groat difficulty in obtaining. 
payment of their rent The official as- 
signee, although, as I am informed, he 
has not disclaimed the lease, has not filed 
a written statement, the reason being 
that it would probably not bo worth the 
creditors while to contest tho suit having 
regard to the mortgage 

I conceive it to be my duty, however, 
to construe these documents, not in the 
light of tho knowledge that I now pos- 
sess — for it is easy to be wise after the 
event — but having regard to the cir- 
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’cumstances that existed at the time when 
they were executed 

It ia admitted by learned counsel for 
tihe defendants that the effect of Cl. 3 of 
the mortgage was to create a mortgage 
by way of sub-demise of the whole of the 
I term created under the lease, and it is 
jfurther conceded that for certain pur- 
iposes a sub-demise of a term without the 
iresorvation of any part of the residue 
jthereof is treated as an assignment of the 
I term: Bear dm an v. WiJsoii (l). 

Therefore, for purposes sucli as creat- 
ing privity of estate between the lessor 
and the under-lessee, or liability to pay 
rent, or to perform covenants running 
with the land, Cl 3 of the mortgage is 
to be regarded as an assignment of the 
term That, however, does not conclude 
tlie matter in favour of the plaintiffs, for 
the question that I have to cofisider is a 
very different one, namely, whether Cl. 3 
amounted to a breach of tlie sixth coven- 
ant by the lessee In other words, was 
the effect of the mortgage that the lessees, 
assigned, transferred, oi in anv wav alien, ited 
their right, title and interest in the demised 
land and buildings, 

and that the lease for that reason became 
liable to forfeiture 

As I construe the fifth and sixth co- 
venants of the lease it was contemplated 
that the lessees should he entitled to 
under-let, and by way of under letting to 
part with the possession of the demised 
premises and the buildings thereon if 
they were so minded; and it is conceded 
that if under Cl. 3 of the mortgage one 
single day at the end of the term created 
by the lease had been excluded from the 
term created by the sub-demise, no for- 
feiture would have occurred. Never- 
theless, the plaintiffs are entitled to insist 
upon their legal rights. 

I do not think that it was the intention 
of the parties to the lease of 23rd August 
1910, however, that a transaction in 
which the term was mortgaged, whether 
the mortgage was a legal or equitalde 
one, should work a forfeiture under the 
sixth covenant in the lease. The Court 
leans against forfeitures, and, in my opi- 
nion, the principle of law to be applied 
is that laid down by Abbott, C. J., and 
Bayley, J., in Doe v Hogg (2). In the 
course of his judgment Bayley, J. observed: 

(1) [1868] 4 C. P. 67=38 L. J. C. P. 91^19 
L. T. 282=17- W. R. 64. 

<2) ' [1824] 4 D. & R. 226=1 Car. & P. 160=2 
L. J. i.) K. B. 121. 
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The question in Crusoe v. Bugby (3) was whe- 
ther the fact of the lessee h.aving granted an 
under-lease of the premises worked a forfeiture, 
and the Court said that iho Courts have always 
hold a strict hand over these conditions for de- 
feating leases. Very easy modes have always 
been countenanced for putting an end to them... 

The lessee has only deposited the 

lease as a security, which it was competent for 
him to do. There IS no ‘p‘T'i'tmg with the legal 
interest’ within the meaning of the covenant, 
because the lessee might at any time redeem 
the indenture by paying off the encumbrance 
upon it. 

In Bussell v. Beechain (4) the principle 
laid down in Doe v. Hogii (2) was fol- 
lowed and applied by the Court of Appeal 
in England, and in that case their Lord- 
ships observed that 

the authtirities have decided that “ assign ” 
me.iiis “part with absolutely” 

Applying the principles enunciated in 
thoso cases to the fifth and sixth coven- 
ants in tlie lease, in my opinion the par- 
ties intended and agreed tliat by way of 
sub-demise or otherwise the lessee should 
bo entitled to part with possession of the 
land and premises demised, so long as 
they did not absolutely transfer the whole 
of their right, title and interest therein.^ 

In my opinion, it cannot reasonably be 
contended that under the mortgage of 
7th May 1923 the lessees parted abso- 
lutely with the whole of their right, title 
and interest in the said premises f need 
not enumerate or discuss the several 
clauses of the mortgage, but it appears to 
me to bo clear that the execution of the 
mortgage was not a breach of the sixth 
covenant ; and I cannot bring myself to 
believe, upon a true construction of the 
sixth covenant in the lease, that it was 
intended or agreed by the parties thereto 
that where the term was mortgaged as 
security for a loan in such a way that 
upon re-payment the term should be 
surrendered to the mortgagors, the mort- 
gage should operate as a forfeiture of the 
lease. 

In my opinion, what really has has- 
pened is that the lessors, finding that 
the lessees have become insolvent, are 
now attempting to take advantage of the 
ruling that a sub-demise of the whole of 
the term of a lease for certain purposes 
operates as an assignment in order to 
regain possession of the premises that 
they had demised in 1910 for 61 years 

In my opinion, upon a true construc- 
tion of these documents, this a ttempt must 

(3) [1771] W. BI. 766=3 Wils. 234. 

(4) , [1924] I’K. B.^26. 
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fail, and the suit will be dismissed with 
costs on scale No. 2, including the costs 
of the original defendant Lala Raghu- 
mull, which will be paid to the executors 
who have been substituted as defendants 
in his stead 

As my decision upon the construction 
of the document is in favour of the defen- 
dants, it becomes unnecessary to deter- 
mine the issue of fact as to whether or 
not after tlio forfeiture occurred it was 
waived by the lessois, nor do I determine 
whether, having regard to the state of 
tho pleadings, it was open to the defen- 
dants to raise the issue of waiver 

N 1). Appeal dismissed 

« 

A. I. R. 1928 Calcutta 102 

Page and Gbaham, JJ 

Jatindra Nath Mulcorjee and others — 
Petitioners — Appellants 
v. 

S load ham Dehi and anothc) — Respon- 
dents 

Appeals Nos L and 58 ol 1927, Decided 
on 20fch July 1927, from tho original 
orders of the AdJl Dist Judge, Howrah, 
1)^- L3th Deceinber 1926. 

Civil J\ C., O. 17,B. 1 — A 2 ')])Ucatl()n fo? ad- 
joninvicnt should not be sum'nia'tily dibposcd of. 

All iiiMcle b} a paity for an ad- 

jciuiiiintMit of a caso on tlu' ground that ho was 
very ill and iinal)l(‘ to attend should not he 
suinniaiily disposcnl of without giving thi' appli- 
cant an opportunitN of subst.intiating his appli- 
cation. ‘ lb 102 C 2] 

linpendra fiuviar Mitter, Juotindra 
Nath Batahyal and Dharinadas Set - for 
Appellants 

S C Bysack and Kalyan Kumar Das 
Clupta—ior Respondents 

Page, J — These appeals are against 
the two orders of the leai-ncd Additional 
District Judge of Howrah, dated the 13th 
December 1926 Two appeals had been 
preferred to tho learned x\dditional 
District Judge from an order of the learn- 
ed Munsif of Howrah, dimissing certain 
objections by the appellant to the record- 
ing of a solenama and dismissing an 
application by the appellant to set aside 
tho confirmation of a sale under O 21, 
R 92. On the 2nd December 1926, 
when the appeals wore fixed for hearing, 
the appellant was ill, and the appeals 
were dismissed under 0 41, R 17. There- 
upon, the appellant preferred.an applica- 


tion under O. 41, R 19, for the purpose* 
of obtaining the re-admission of each of 
these appeals On the 13th Dec^ember 
the appellant filed a petition stating that 
he was suffering from malaria and kala- 
azar and was too ill to attend, and prayed 
for an adjournment and there was already 
upon the file the certificate of a medical 
gentleman to the effect that he was sutter- 
ing from malaria, and was very ill ‘^nd 
unable to attend Now, if it had been 
the fact that tlje learned District Judge 
had considered the matter upon the merits 
and had come to tho conclusion that 
there were really nothing before him 
upon which he could reasonably act, I 
should have been slow to interfere with 
his order; but from the language which 
he used in his orders, jiassed on tho 2nd 
December and on the 13th December, I 
think that the learned Additional District 
Judge acted in too summary a fashion 
The conclusion at which I arrive is that 
he was not disposed to hear applications 
for postponements on account of illness 
on that day at all. That, as he himself 
stated, 95 per cen^’ of the appeals 
were alleged not to be ready because of 
illness, and the conclusion at which I 
have arrived is that tho learned Addi- 
tional District Judge acted too summarily 
in the matter What ho ought to have 
done was to have given the apjiellant an! 
opportunity of substantiating his a])plr; 
cation Instead of that I collect from'^ 
tho ordei’S themselves that he summarilyi 
disposed of the matter upon the ground 
that there wore too many ap])lications 
for adjournment on the score of illness 

For these reasons I thinlv that tho 
order cannot stand, and that tho cases 
should be sent back to the learned Addi- 
tional District Judge of Howrah in order 
that he shall consider the ajiplication of 
the appellant in each case which he has 
filed under O 41, R 19, and otherwise 
dispose of the appeals according to law,. 
Costs will abide the event, the hearing- 
fee being assessed at two gold raohurs in 
each case 

Graham, J — I agree that the orders'^ 
cannot be supported and that tho^ippeala 
must be allowed 

N I). Appeals alknved 
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B. B Ghose and Eoy, JJ. 

Mahoruddi Sheikh — Plaintiff — Appel- 
lant. 

V. 

Safed All Khalifa and others — Defend- 
ants — Respondents. 

Appeal No 457 of 1925, Decided on 
18th* July 1927, from the appellate de- 
cree of Addl Dist Judge, Khulna, D/- 
11th December 1924 % 

Landlord and Tenant — Tenant agreeing to 
pay rent to siLperio) landlo}d bnt making de- 
fault in payment — Snpenot landloyd obtaining 
decree and selling the Icssoj's light in e.iecntion 
— Tenant purrhasin() them docs not acquire in- 
dependent title to himself. 

Wliero the tenant holding land undei a land' 
lord on condition to pa\ rent to superior land* 
lord made a default in pa\nient of the rent, upon 
which the superior landlord obtained ex-parte 
decree in a rent suit and in its execution sold 
the lessor’s right which was again purchased 
by the tenant: 

Held, that the tenant constituted himself as 
a trustee for the landlord and did not acquire 
an independent title. [P io3 G 2] 

Abinash Chandra CtilIui 'and Hhupendra 
Nath Das — for Appellant 

Jadunath Kangilal and Subodh Chan- 
dra Datt — iov Respondents 

Judgment. — This is an ai^ipoai by the 
X)laintitl' against a decree ol the Addi- 
tional District Judge of Khulna reversing 
the decision of the Munsif of Bagerliat 
The suit out of which this a])peal arises 
was for a declaration that the title of the 
plaintiff and the pro-forma defendant 9 
to the property in suit has not been af- 
fected by a rent sale hold in April 1921 

The facts are these: The ])laintiff as 
well as defendant 9 were the owners of 
two nim howlas These nim howlas wore 
let out in ijara by the owners by a deed, 
dated 29th Jaishta 1319, l)y which tlie 
father of defendant 7 named Rahimulla 
Akan was granted a lease for eight years of 
these tenures which was to end in Chaitra 
1326. Rahimulla sold his pattai right to 
defendant 1 by a kobala dated 1st Asar 
1319, (Ex 3). It is evident that by 
virtue of his purchase defendant 1 went 
into possession and paid rent to the su- 
perior landlords for two years There 
was a condition in the patta of Rahi- 
mulla that he would pay the rent duo to 
the superior landlords on behalf of his les- 
sors, tliQ plaintifif and defendant 9, on ac- 
count the two nim howlas Defend- 
ant 1, as aV’e?tfiy stated, paid rent for two 


Safed Ali Khalifa 

years of his purchase of the ijara right; 
but he defaulted in the payment of rent 
for the years 1321 to 1324 Thereupon, 
the landlords brought two rent suits 
against their tenants, that is, the plaintiff 
and defendant 9, and obtained two ex- 
parte rent decrees In execution of those 
decrees the mm howlas were sold and they 
were purchased by defendant 1 himself 
After the sale, the present plaintiffs pre- 
sented an application for setting it aside 
on the ground of irregularity and other 
matters which fall within O 21, R. 90, 
Civil P C That application was reiec- 
ted 

After failing to have the sale set aside, 
tlie i)lait>tiif has brouglit this present suit 
for a declaration that his right as well as 
that of defendant 9 in the nim howl.is 
liave not been all’ected by the auction sale. 
The plaintifl alleged that after the ex- 
piry of the ijara in 1326, ho and his co- 
sharers got into possession of the pro- 
])orty and they are still in possession 
Defendant 1 denied his purchase of the 
ijara right from Rahimulla, or that he 
was under an obligation to pay the rent 
duo to the suiieiioi’ landlords on behalf of 
the plaintiff and his cosharers The 
learned Munsif decided the facts in 
favour of the plaintiff He hold upon the 
evidence adduced, not only by the plaintiff 
but also by defendant I himself, that 
defendant L did actually purchase tho 
ijara interest of Kahinnilla which he had 
got from the plaintiff and his co-sharer 
He also found that defendant 1 was under 
an obligation to pay the rent to the 
superior landlords on behalf of his ven- 
dor’s lessors and, as a matter of fact, he 
did pay the rent for two years Aftei- 
wards he made default as alleged by the 
plaintiff and ])urcliased the property him- 
self at the execution sale 

Upon these findings, the Munsif cime 
to the conclusion that defendant 1 con- 
stituted himself as a trustee for the! 
plaintiff and his cosharer with regardi 
to the property purchased by him and had I 
acquired no independent title himself. 
This view of the law can hardly be con- 
tested, because defendant I being under^ 
an obligation to pay the rent of the 
superior landlords cannot acquire a right 
in himself by making default in the dis- 
charge of his own obligation The Mun- 
sif also found that although defendant i 
by virtue of his purchase took symbolical 
possession, the acjual possession of the 
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tenures in question is with the plaintiff 
and his cosharers and he discusses the evi- 
dence in detail leading to that conclusion. 
He, th(*refore, made a decree in favour of 
tlui plaintiff and declared tlie mm howla 
sights of the plaintiff and the pro-forma 
defendiint 9 in the lands in suit and ho 
lurthei’ declared that their title was un- 
aifeetf'.d by the auction-purchase of the 
defendant 1 Defendant 1 appealed 
against { hat decree The Additional Dis- 
trict . I udge has reversed the decision of 
the. Munsif solely upon the ground that 
this suit is not maintainable as it am- 
^)unts to what is ]}rohibitod by the Civil 
Procedui'e Code, that is to say, a suit 
under O 21, R. 92, sub-Tl (3) wtiich pro- 
vide - tliat no suit to set aside an order 
made under E 92 shall be brought by 
any jierson against whom such order is 
mad(5 The Additional District Judge 
seems to us to be clearly in error in so 
holding 

Tlio imrpose of an application under 
O 21, E 90 is quite dhlorent In the 
])resont suit, no decree can be made set- 
ti 5 »g aside the sale for any irregularity or 
on any other ground mentioned in O. 21, 
E 90, Civil P C. The present suit pro- 
ceeds rather upon the ground that the 
sale is a good one, but defendant 1 holds 
the property for the benefit of his lessors 
and so far as the iffaintiff and his co- 
sh areis on the one hand and defendant 1 
on tlie other are concerned, the title to 
the projierty remains unaffected It is 
quit true that tlie proper prayer in this 
case should have been to ask that defen- 
dant i bo directed to execute ^ convey- 
ance of the property in favour of the 
plaintiff and his cosharers But under 
the ciicumstance that defendant 1 has 
not been' able to get into possession 
and the tenures are actually in the pos- 
session of the plaintiff and his co- 
sharers, no serious harm has been done 
for the prayer in the plaint not having 
been made in the proper form The 
learned Judge, however, did not find the 
facts in the case, that is to say, he did 
not determine the issues whether defen- 
dant 1 made default in payment of the 
rent to the superior landlord while under 
an obligation to pay it by reason of the 
covenant in the ijara patta, and whether 
he had actually purchased the ijara in- 
terest Eahimulla We have been led 
through the evidence by the learned ad- 
vocate on behalf of defendant 1 aqd we 
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are satisfied that the estimate of the evi" 
dence by the Munsif is quite correct and 
the facts found by him which h».ve not 
been upset by the District Judge are un- 
assailable There is only one passage in 
the Munsif 's judgment with which we are 
unable to agree, that is, where he speaks 
about the mortgage-decree obtained by 
defendant 2, who is the son of defendant 
1 against defendant 9 and his daugJiters 
in mortgage suit No 256 of 1920 The 
learned Munsif ’s view that the mortgage- 
decree lias been wiped out by the rent 
sale is erroneous and it was absolutely 
unnecessary for him to express that opi- 
nion in the present case. The view with 
regard to the main question decided by 
the Munsif is accepted by us 

The result is that the judgment and 
decree of the lower appellate Court are 
sot aside and that of the Munsif restored 
with this modification that defendant 
1 alone will be liable for costs in all the 
Courts 

S T) Appeal allowed. 
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Eankin, C J., and Mitter, J 

Mohesh (liandra Chakratarty and 
others — Apj)ellants 

V. 

Hemendra Nath Sen Choivdhury and 
anotli e) — Eesjionden ts 

Appeal No 3 of 1925, Decided on 24th 
Juno 1927, from aj)pellate decree of the 
Sub-Judge, 3rd Court, Mymensingh, D/- 
28th June 1924 

(a) Limitation Act, Art. 142 — 4Vaste .land — 
Pobbession pt esumed to follow title— No dispos- 
session beyond, twelve years of suit— No question 
of limitation ati^es. 

Possession in respect of waste lands is pre- 
sumed to follow title and in the absence of any 
Ihiding as to entry by some other person on 
these lands beyond twelve years of suit no 
question of limitation can arise. There is 
no dispossession or discontinuance of posses- 
sion, unless one person’s possession terminates 
and is folloNNed up bv somebody else’s possession 
LP 105 C 2, V 106 0 IJ 

(h) Jjandlojd and tenant — Question of bona 
fidcs of settlement depends on ivhcther it luas 
talenfiom person actually in possession. 

The principle of the Full Bench decision in 
20 Cal. 708 only applies where raiyats are set- 
tled upon land by a person in de tacto posses- 
sion as landlord who is afterwards found to 
have no title. It is not applicable to every 
boundary dispute or in every case \^here a 
question of parcel or no parcel ..^riaos. The ques- 
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-fcion as to whether a settlement is bona fide or 
not depends on the circumstances as to whe- 
ther the settlement .was taken from a person 
\yho, }»lthough was ultimately found to have no 
title, was at any rate m actual possession of the 
lands in suit. [P 106 G 6] 

Sarat Chunder Bose and llamgati Sar- 
kar — for Appellants 

Sicrendra Nath Gulia and Nuruddin 
Ahmed, — for Respondents 

Mitter, J — This is an appeal from a 
•decision of the Suhordinate Judge of 
Mymensingh, dated the ^8th June 1924, 
which reversed a judgment and decree of 
the Munsif of Tangail, dated 12th Fehru” 
ary 1923 The appeal arises out of a 
suit commenced hy the plaintiffs, now 
resi^mdents, for a declaration of tlie 
plaintiff’s zemindari right to the dis- 
puted lands and for recovery of khas pos- 
session. The case as stated in tlie 'plaint 
is that the suit lands wore formerly 
waste lands and apiiortaincd to jilaintiff’s 
zemindari inouza Claraki and they were 
subsequently settled with the pro-forma 
defendants who possessed tliem and that 
sometime after the settlement dofen- 
<lants 1 and 2, now ajipellants, brought a 
suit against the pro-forma defendants for 
establishment of title to and for khas 
possession of the lands now in dispute 

The pro forma defendants contested the 
suit but ultimately they could not con- 
tinue tlieir defence with the result that 
defendants 1 and 2, now appellants, 
obtained an ex- parte decree and in exe- 
cution of that decree took khas possession 
of the lands now in suit This gave rise 
to the cause of action in the present suit 
The defence of dt3fendants 1 and 2 
was that tlio suit lands appertained not 
to plaintiff’s mouza (laraki but to mouza 
Baradani of the pro-forma defendants 
'There wa^ a local investigation and after 
trial the iMunsif dismissed the plaintiff’s 
suit holding that the lands appertained 
not to plaintitl’s mouza Garaki hut to 
inouza Baradarn Tlie Munsif also held 
that the defendants being settled raiyats 
of Baradarn acquired occupancy right to 
the disputed lands and could not in any 
event be evicted 

An appeal was carried by the plaintiffs 
to the Court of the Subordinate Judge 
•of Mymensingh The learned Subordi- 
nate Judge held on a consideration of the 
evidence that the lands in dispute fell 
wiihin the plaintiff’s mouza Garaki. He 
al«o held that the plaintiffs had been in 
possessiontof the disputed lands with- 


in twelve years of suit and that tho de- 
fendant’s possession for a period short of 
twelve years did not give them any right 
to resist the suit for i^osscssion com- 
menced by the phiintiifs The Suhordi- 
nate Judge accordingly allowed tho ap- 
peal and decreed the plaintiff’s suit in 
part for 3 bighas 19 cottas and 2 chataks 
of the disputed lands which according to 
the commissioner’s report and map fell 
within tho plaintiff’s mouza. 

Defendants i and 2 have, as T al- 
ready said, preferred a second apjieal and 
three points have been taken before us 
hy the learned advocate for tho appel- 
lants It is said in tho first place that 
tlio lojvor appellate Court was not right 
in not entering into the question of limi- 
tation anfl in not deciding on tho same 
It is said in the second place tliat in any 
event the defendants having taken pos- 
session of the lands from n trespasser 
under the bona fido belief that the said 
trespasser had right to these lands, wore 
protected from eviction by reason of tho 
principle of tho decision in tho Full Bench 
case of B inode Lai Pakra.slii v Kalu 
Pramanik (l) The third ground which 
related to the question of plaintiff’s title 
to the suit lands was not ultimately pres- 
sed. It is now conceded on behalf of the 
appellants that tlio finding tliat a jiortion 
of the lands in suit ( 3 bighas 19 cottas 2 
chataks ) belongs to plaintiff’s mouza 
Garaki cannot be challenged in second 
appeal 

We have now to consider tlio two 
grounds which were urged by tho learned 
advocate for the appellants. With re- 
gard to tho question of limitation tho 
finding is that according to the defen- 
dant’s own case they took settlement in 
the year 1316 corresponding to tho 
English year 1909 and the suit was com- 
menced in 1921 within twelve years of 
that date Reliance has been placed 
with regard to this point on an entry in 
the settlement record, which shows that 
in any event the defendant’s lessor was in 
posssession in 1314 corresponding to tho 
English year 1911 Tho possession was 
also within twelve years of the suit The 
lands are waste lands and if title has, 
been found with the plaintiffs pos- 
session in respect of *these lands must be 
presumed to follow title and in the ab- 
sence of any finding as to entry hy some 
other persons lanifs hoyondj 

(1) C1893J 20 Cal. 708 (F. BJ. ^ 
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twelve years of suit no question of limi- 
tation can arise There is no disposses- 
sion or discontinuance of possession, un- 
less one person's possession terminates 
and is followed up by somebody else’s 
possession It is not defendant's case 
that any body else was in ])ossession be- 
yond twelve years of suit and defendant's 
possession on his own case began in 1909^ 
1316 within twelve years of suit. There 
is, therefore, no substance in the first 
ground urged. 

With'regard to the second ground taken, 
the finding of the lower appellate Court 
is that the entry of the 'defendants was 
not in good faith as the lessor was not in 
actual possession of the lands This cir- 
cumstance distinguishes the present case 
from the Full Bench case oi^Thjiocl Lai 
Pakrasht v Kalii Pramanik (l). As will 
appear from tiie judgment of Sir Comer 
Pothoram, C. J,, in that case the persons 
from whom the tenants took the settle- 
ment were in actual possession of tho 
zemindari within which tho lands in dis- 
pute in tliat suit were situated and who 
were tJion the only persons who could 
give i^ssession of the lands of the zamin- 
dari to tho cultivators One of tho rea- 
sons of tlie decision in that case was 
that the tenant toc^’k settlement bona 
fide from tho person wlio was in actual 
]iossossion ol the lands, which wore ulti- 
mately ascortain(3d by judgment of a 
Court of law not to lielong to them In 
this connexion tlio decision in tho case 
of Tepu Maliaynmad v Tefaifet Mahavi' 
mad (2) might bo referred to where 
Kichardson, J , in delivering judgment of 
the Court said as follows : 

Where a person lias been m possession of 
particular estate or ;i particular portion of an 
estate as de facto landlord, it may bo that 
rai}ats settled by him on the land would ha\e 
a good .inswer to .i suit for ejectment brought 
by the true owner, but to carry the principle 
hiid down by tho Full Fench to the extent to 
which it has been carried in this case is to go 
much too far, 

and again thodearned Judge said : 

No case is made, therefore, for the applica- 
tion of the principle of the Full llench deci- 
sion. That principle only applies where raiyats 
are settled upon land by a person in de facto 
possession as landlord who is afterwards found 
to have no title. It is not applicable to every 
jbouiidary dispute or in every case where a 
question of parcel or no. parcel arises. 

The question as to whether a settle- 
ment is hona fide or not depends -on the 
jcircumstaqpe as to whether the settle- 

m~l9 I. 0. 216.^ 
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meat was taken frem a person who al- 
though was ultimately found to have no^ 
title, was at any rate in actual possession 
of the lands in suit. This distinguishes' 
the present case from the Full Bench 
case. There is, therefore, no substance 
in the second ground urged. The appeal, 
therefore, fails and is dismissed with 
costs 

Rankin, C J — I agree • 

N n Appeal dismissed 

f 
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Page and (jiuham, eJJ. 

Maharaj Bahadur Singh of Baluchar* 
List) ict Miirshidahad — Defendant — Ap- 
pellant 

V. 

Sm Achala Bala Devi and others — 
Piaintiifs and Pro"forma Defendants — 
Respondents. 

App:al No 942 of 1925, Decided on 20th 
July 1927, from the appellate decree of 
tho Dist-Judge, Murshidabad, D/- 26th 
January 1925. 

Liniitafion Act, Arts, 29, 36, 48 and 49 — Suit 
for vahte of ctops ro/ongfully attached, cut and 
f amoved — Case comes under lirts, 48 ot 49 and 
not 20 or 36. 

In the case of a suit for damages representing 
the value of crops which has been wrongfullv 
attached, cut and removed, the pertinent arti- 
cles are 48 and 49 and not 20 or 36, Limita- 
tion Act. [P 107 C Ij 

Neresh Chandra Sen Gupta and Uruk' 
ram Das Chakravarti — for Appellant 

Chant Chandra Sen and Ptamani 
Mohan Banerjee — for Respondents. 

Page, J. — This is an appeal from a 
decree of the learned District Judge of 
Murishidabad affirming a decree of the 
learned Munsif of Jangipur. The material 
facts are as follows ; Tho appellant 
brought a suit and obtained a decree, and 
in execution of that decree attached cer- 
tain standing crops The respondent 
claimed that the land and the crops 
standing upon it belonged to her and on 
25th January 1919 her claim was uphold. 
Meanwhile, notwithstanding the claim 
which had been presented by the respon- 
dent, the sale was held in execution of 
the decree, and the standing crops were 
sold to a servant of the appellant. The 
day after the respondent had vindicskted' 
her right to the crops and had obtained 
an order that the crops belonged ,^to her 
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the appellant himself or by his agents 
came upon the land, cut the crops, ^ook 
them a^way, and subsequently took pos- 
sesion of the proceeds of the sale. There- 
upon, within three years of the decision 
in the claim case the plaintiff brought the 
present suit against the appellant and 
two of his servants in whose name the 
standing crops had been purchased for 
damages representing the value of the 
crops which had been cut and removed 
by the appellant, and she obtained a 
decree in both the lower Courts The 
learned advocate who a])poared for the 
appellant, if I may say so, had most 
skilfully endeavoured to obtain the re- 
versal of these decrees upon tlio ground 
of limitation lie does not contend in 
second appeal, and it is not open to him 
to contend that the crops standing or cut 
did not belong to the respondent, but he 
claims that if the claim is to recover the 
crops upon the footing that they were im- 
movable properties the plaintiff’s cause 
of action is barred by Art. 8b, Limitation 
Act, and if they are moveable properties 
it is barred by Art 29, Limitation Act I 
do not agree with him In my opinion, 
|this case is governed bv either Art 48 or 
149, and Jenkins, C J , in the case of 
iJcffhi Nath V. Han. Kar (l) distinguished 
the case (upon which the appellant 
relies) of Han ('ha uni Fadikar v Han 
Kar (2), upon the ground that in the 
latter case the decision proceeded upon 
the footing that 

theie IS nothing to show that thev (the standing 
crops) were cut when the distiess was effected, 
whereas in the case before him 
there is a distinct iinding bv the Munsif that 
the crops had been cut and being so cut were 
removed by the defendant. 

In the present case, the finding of both 
Courts is that the very next day after the 
claim case was decided in favour of the 
respondent the defendant and his agents 
came upon the land and cut and removed 
the standing crops. I agree with the de- 
cision of the learned District 'Judge that 
the present case is governed by the case 
of Jadto Nath Dandupat v. Han Kar (l) 
with the result that the appeal will be 
dismissed with costs. 

Graham, J. — I agree. 

S D. Ai)peal dismissed. 


(1> [1913] 17 C. W. N. 308-18 I. C. 258=17 
. C. L. J. 20G. 

(2) [1905] |2 Cal. 459=9 C. W. N. 376. 
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Page and Giiaham, JJ. 

Barsik Nandi Mandat and another — 
Defendants — x\ppellants. 

v 

G'urudas Pal and others — Plaintiffs — ■ 
Bospondents. 

A))peal No 970 of 1925, Decided oQ 
3rd x\ugust 1927, from appellate decree 
of the Sub- Judge, Murshidabad, D/- 13th 
February 1925. 

Registration Act, S. 17 — Document purpor- 
ting to assign mortgagoR s right and interest in 
the immoi able under mortgage not 

registered — Mortgagee cannot S'ue mortgagor 
fot possessio)i on the document. 

The djoument by which the mortgagor as- 
signs all his right and interest in the lmmo^ ' 
able property subject to the mortgage in con- 
sideration of the mortgagee forgoing his right 
to recover the moitgago-debt and the interest 
thereon exceeding Ks. 100 must necessarily 
be registered under S. 17, Negistr.ition Act ; 
and if it is not registered it is not permis- 
sible for the moitgagee to rel\ upon that docu- 
ment for the purpose of founding liis claim for 
possession against tin- moitgagor. [P 108 C 1] 

Jagat Chandra Bose and Sehhar Kumar 
Bosc—ioi' Appellants. 

Hemendra Chandra Sen — for Bespon- 
dents 

Judgment — 'This suit is brought to 
recover klias possession of certain land 
on declaration of tlie plaintiff’s title 
thereto The lower appellate Court has 
passed a decree in favour of the plaintiff 
in respect of one only of the plots of land 
in dispute Now, the xilaintiff seeks to 
recover khas possession. He was a mort- 
gagee of the property in suit and the- 
mortgage-debt and the interest thereon 
at all material times exceeded Bs. 100 
and it has been found as a fact by the 
lower appellate Court that the value of 
the mortgaged property was not Bs. 100 
In his capacity as a mortgagee the plain- 
tiff is not entitled to immediate khas 
possession of the property. But in sup- 
port of his claim to khas possession he 
tendered in evidence a document in the 
following manner: 

Being unable to pay up the mortgage debt, 
principal and interest I give up the right and 
possession of the properties morgaged to the 
mortgagee and by so doing I am absolved from 
the liability of the mortgage debt. 

That document waa not registered, but 
it was the foundation of the plaintiff's^ 
claim to possession in the suit. 

The only issue which need Jje consi^ 
dered upon this appeal is whether or not 
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iti was incumbent upon the plaintiff 
to prove that this document had been 
duly registered ‘ before it became ad- 
missible in evidence for the purpose of 
proving his title to khas possession. The 
document was in Bengali, but as we 
apprehend the meaning of the document, 
(it has been translated into English) we 
think that the effect of the document was 
that the mortgagor assigned all his right 
and interest in the immovable property 
subject to the mortgage in consideration 
|ol the mortgagee forgoing his right to 
recover the mortgage-debt and the in- 
terest thereon In our oj)inion, a docu- 
ment of that description must necessirily 
he registered under S. 17, Registra- 
tion Act, and if it was not registered it 
was not permissilile for the plaintiff to 
'rely upon that document for the ])urpose 
|of founding his claim in the suit. The 
result is that this document was not 
admissible in evidence and the plaintiff’s 
claim to khas possession of the one plot 
for wliich the decree was passed in the 
lower appellate Court must fail. 

The result is that theaiipeal is allowed, 
the decree appealed against set aside and 
the suit dismissed with costs in all Courts. 

The cross-objection is not ])rcsscd and 
is flismissed without costs 

N j:) Appeal allowed ; 

Cross’ appeal dismissed 
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Mukerji and Roy, JJ 
Dwarla Math Ghakraharti Choiodhury 
— Plaintiff — Appellant 
v 

Atul C'handra Ghakraharti Chou'dhury 
and others — Defendants — Respondents 
Appeal No 50 of 1926 and Civil Revi- 
sion No 664 of 1926, Decided on 14th 
April 1927, from the original decree of 
the 2nd Sub-Judge, Mymensingh, D/- 2nd 
January 1926. 

(a) Cinl J\ C., S. OG (3) — Natiiie of compio- 
7mse in dispute — Appeal lies. 

Hoy, J . — Where the dispute is over the nature 
of a compromise, the appellant has a right in 
appeal to show what the coinpromise was. 

[P GOOC 21 

(h) Civil P. C., Sell. 2, Fa) a. 1 — Forms 
and steps ptesetibed in Sch, 2 must be complied 
with. 

The ( ode of (livil Procedure uses words “arbi- 
tration” and “reference to arbitration” as used 
in common parlance but lays down certain 


forms and steps^for a reference to arbitration and 
for the award made by the arbitrator to be 
embodied in the decree of the Court, and unless 
these forms and steps are followed it is* idle to 
appeal to the provisions of the schedule of the 
Civil Procedure Code. [P 110 C 1] 

Where the petition of compromise docs not 
contemplate that any award was to be made by 
the arbitrator and that it should be embodied in 
the judgment of the Court, provisions of Sch. 2, 
do not apply. [P 110 C 1] 

(c) Civil P. C., 0. 23, B. 3 — Parties agree • 
ing to withdraw their respective pleas after 
having privately adjusted their claims — Private 
adjustment not tal'ing place —There is no com’ 
pjohiise unthin O 23. B. 3. 

In .1 suit .ill the parties did not join and all 
that the petition said was that there will be a 
p.irtition done by <i certain person .ind on hi.s 
doing so, the ^uit would bo withdrawn and the 
imputation against the plaintiff deleted. The 
peison named declined to make the partition 
with the result that the eoinpromise was hung 
up. 

Held . that the compromise so far as the suit 
was conc(‘rned must be, in the circuiui-tauecs of 
case, taken to have fallen thiough and the only 
course for the trial Court was to pioeecd with 
the trial of the suit. [P 110 C 2] 

Jhajo Lai Chalx) avarti, Gunada Gha- 
ran Sen, Kali Kinlar Gliakravaiti, Sorn- 
nath Ghakravarty and Jotnuha^ Nath 
Khasnahis — f o r A ]) p o 1 1 a n t 

Jogesh Chandra Boy and Krishna 
Komal Moitra — for Respondents 

Roy, J . — This appeal is directed against 
the decree passed by the Sul)- Judge, 2nd 
Court, Mymensingh, amending the decree 
passed by his predecessor in the suit 
liroiight by the plaintiff We learn that 
the plaint! It commenced this action in 
the Munsif’s Court but the valuation of 
the suit was found to bo over Rs 5,000 
and it came eventually before the Sub- 
Judge It is said that defendants 4 
and 5 were owners of some i)arcels of 
land in villages Ciangatiya and Saidpur 
lying within Kharlja taluk No 1760/28 
of the Mymensingh Colloctorate and that 
they were in exclusive possession of some 
of the plots and were in possession of 
some shares in the other plots with the 
other defendants 1 and 6 who owned the 
remaining shares. The plaintiff alleged 
that defendants 4 and 5 sold half of 
what they had in these plots to the 
plaintiff by a kobala dated 26th June 
1915, but the said defendants subsequent- 
ly colluded with defendants 1 and 6 and 
allowed the latter to take possession of 
these lands 

The plaintiff thereupon brought cthe 
present suit (from which this api> 3 al 
arises) and he smieht to esi»bUsh his 
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title to the lands he purchased and asked 
for partition and for khas possession of 
his share in these lands Defendants 

1 a.nd*3 disputed plaintiff’s title and that 
of his vendors and the vendors denied the 
sale. Issues were drawn up and after 
protracted proceedings a commission was 
taken out to examine the plaintiff who 
resides in Calcutta. Before the commis- 
sioner the parties entered into a compro- 
mise and this was embodied in a petition 
dated 16th March 1925. 

The decision of the case turns on the 
terms of this petition of compromise. The 
plaintiff gave up his claim based on his 
alleged purchase It was settled that the 
lands in these vilages Gangatiya and Said- 
pur appertaining to Taluk 1760/28 wore to 
be divided between the plaintiff and his 
cosharers on one side and defendants 1, 

2 and 3 on the other, proportionately to 
the admitted shares they had therein, on 
reference to the last settlement survey 
The plaintiff and his cosharers and 
defendants, m, and 3 appointed Babu 
Sarat Chandra Bhattacharjee a pleader to 
be the arbitrator The arbitration was 
to equalize possession as far as possible 
and it was agreed that after the said 
arbitrator had made the proposed division 
the plaintiff would withdraw from the 
suit and the defendants would withdraw 
the allegations they had made with res- 
pect to the plaintiff’s purchase Babu 
Sarat Chandra declined to ar])itrato. 
Efforts were made to have a joint petition 
filed agreeing on a partition by some 
other person or persons but these efforts 
were unsuccessful. The learned Sub- 
Judge thereafter on plaintiff’s petition, 
purporting to act under S. 5 (3), 8ch 2 
Civil P C , called on defendants 1 and 3 to 
appoint an arbitrator The defendants 
objected and protested that there was no 
reference to arbitation as understood under 
Sch. 2, Civil P. C , that the petition of 
compromise dated 16th March 1925, was 
not signed by all the parties and that the 
compromise did not relate to the subject- 
matter of the suit and so on, but the 
learned Sub-Judge refused to listen to 
any objection and being of opinion 
that the defendants wore trying to back 
out of the compromise they had entered 
into “on flimsy technicalities” he ap- 
pointed a pleader Babu Satyaranjan Guha 
as ^n arbitrator in place of Babu Sarat 
Chandra Bhattacharjee and asked him to 
complete ^he division. 


This gentleman filed a so-called award 
though the defendants objected and ])ro- 
tested all tlirougliout that the proceedins 
were illegal and ultra vires The awaid 
was returned by the learned Sub Judge 
for consideration on a particular point 
Tho pleader re-filed his award and there- 
after the learned Sub- Judge made a 
decree in conformity with the said award^ 
the defendants objecting and protesting 
throughout these proceedings. The de- 
fendants 1, 2 and 3, then filed an appli- 
cation for amendment of tho decree to 
bring it in conformity with tlie judgment 
of the Sub- Judge. It came for hearing 
before his successor and ho had no hesi- 
tation in deleting tho so-called award' 
from the decree. Tho decree as it stands 
now, merely states that the claim of the- 
plaintiff is treated as withdrawn without 
liberty to bring a fresh suit and the alle- 
gations made by the defendants in their 
written statements in the kobala of the 
plaintiff are deleted. 

The plaintiff has appealed and the 
learned vakil appearing for the plaintiff 
seeks ’to restore the previouo decree which 
was achieved and which proposed to* em- 
body the arbitrator’s so-called award 
The appeal to say tho least, is audacious 

Certain preliminary objections were 
taken by tho learned vakil for the res- 
pondents They are not serious ; one 
was that no axipeal lay from a decree 
which is based on a compromise. The 
contention of the plaintiff is that tho 
whole compromise has been struck out. 
The dispute is over the nature of tho 
compromise and the plaintiff has a right 
in appeal to show what the compromise 
was The second ground is tluit the period 
of limitation should be counted from the 
date of the original decree and that count- 
ed from that time the appeal is barred. 
The plaintiff was not aggrieved, however, 
until the amended decree was passed and 
he is within time from that point of time 
allowance being made for time taken in 
obtaining a copy The third ground is 
that the stamp fee of Rs 20 is insufficient 
and ad valorem fees should have been 
paid. The answer of the plaintiff that 
so far as the present dispute is concerned 
it is in respect of partition and that at 
any rate the relief claimed is not capable 
of being valued, seems sufficient. 

Returning to the merits of the case it 
may be mentioned that the wo^ds arbi- 
tration’ and ‘reference to arbitration’ are 
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iis(3(l in common parlance. The Civil 
Piocodure Code uses the same expressions 
hut lays down certain forms and steps for a 
rulerence to ‘arbitration and for the award 
'made by the arbitrator to be embodied in 
{the decree of the Court, and unless these 
iforms and steps are followed it is idle to 
'a])peal to E 5 of the Sch. 2, Civil 
)P C by which the learned Sub-Judge 
purported to have appointed Babu Satya* 
]’an)an Guha as arbitrator in place of 
Babu Sarat Chandra Bhattacharjee who 
refused to act. S. 1, Sch. 2, Civil P. G. 
says that where all the parties to a suit 
agree that any matter in difference bet- 
ween them shall be referred to arbitra- 
tion, they may before judgment is pro- 
nounced, apply to the Court for ati order 
of reference Clearly there was no such 
ay)plication before the Court nor did the 
(am i t make an order of reference as con- 
tem])lated by S 3 Finally the Court 
has to pronounce judgment according to 
the award of the arbitrator The peti- 
tion of compromise does not contemplate 
that any award was to bo made by the 
arbitrator and that it should be embodied 
in the judgment of the Court. The learn- 
ed Sub-Judge seems to have realized this 
for in his judgment he states : 

.1 petition of compromise is more appropri.ito 
in describing it rather th<in a petition of refer- 
ence to arbitration. L’or there is no yirayor 
in this petition that the suit would be disposed 
of in terms of the award filed by the Salis 
(arbitr.itor) or that the award would be lu- 
corjiorated into a decree 

In spite of tins conclusion ho, however, 
fell back on E. 5, Sch. 2 and holding 
that this rule has a wide aj^plication and 
he could act on it, disposed of the matter 
by saying that he appointed another 
gentleman to effect the partition accord- 
ing to the original wishes of the parties 
He says this gentleman 

has filed his report. O.ill it an award or any- 
thing else. The partition has been efiected and 
as the parties are bound by their petition of lOth 
IMarch 1925, the suit will be disposed of in its 
tei ms. 

Oil the face of it this was very arbi- 
trary and the learned Sub-Judge who 
succeeded could hardly maintain tlio 
so-called award of tliis kind He 
lield that his predecessor had treated the 
])etition of 16th March 1925 as a petition 
of compromise and he thought that so 
much of the compromise that the plain- 
tiff would withdraw from suit without 
libcily t<^^ bring a fresh suit and that the 
defendants would withdraw their iniputa- 


L Chandra (Eoy, J.) 

tions against the purchase, could be 
maintained and he thereupon deleted the 
award and amended the decree 

The learned vakil appearing for the 
plaintiff has referred to 0 23, E. 3 and 
he seeks to justify the action taken by 
the trial Judge thereunder All the| 
parties did not join and all that the peti-| 
tion said was that there will be a parti- 
tion done by pleader Sarat Babu and on 
his doing so the suit would be withdrawn 
and the imputations against the plaintiff 
deleted. Sarat'' Babu declined to make 
the partition with the result that the 
compromise was hung up. If it bo argued 
as the trial Judge did, that there was a 
valid compromise between the parties, 
viz., that the lands would be divided ac- 
cording to their respective shares it is not 
clear how the trial Judge could insist on 
carrying it through in the manner ho did. 
The plaintiff may have his remedy else- 
where, but it could not be done in this 
suit. The plaintiff’ gave up his claim 
liased on a purchase and %lo compromise 
was in respect of something else. The 
compromise did not relate to the subject 
matter of the suit. New parties wore 
again brought in, viz , the principal co- 
sharers. The compromise, so far as the 
suit before us is concerned must be in the 
circumstances ot the case taken to have 
fallen through and the only order in my 
opinion which the Subordinate Judge 
could have passed on 3rd April 1925 was 
that he should proceed with the trial of 
the suit. 

The amended decree cannot be main- 
tained for the simple reason that the 
compromise was not completed. The suit 
was to be withdrawn and the imputations 
made by the defendants also withdrawn 
on the happening of a certain event, viz , 
tlie division of the lands by pleader Sarat 
Babu. That contingency did not happenj 
and the petition of compromise cannot be| 
acted upon ; for obviously the two parts 
are connected and it would not bo right 
to pass a decree on a portion of the com- 
promise ignoring the first part. We do 
not know of course what the plaintiff; 
wishe.s to do, viz , to continue the suit 
from the point the compromise could not 
be ert’ected or seek his lemedy on the set- 
tlement that the lands are to be divided 
according to the admitted shares of the 
parties. In the present suit we must 
leave out the compromise. In cast the 
plaintiff wishes to continue the suit he 
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should be given the chance As the 
amended decree stands he cannot and a 
future suit by him may also be barred as 
it happened in the case of Ciulkandi Lai 
V. Manni Lai (1). 

The original decree has been susper- 
seded. It cannot be restored. The amen- 
ded decree shall also be set aside. The 
appeal, therefore, is allowed in part. The 
parties are relegated to the position they 
stood on’ 3rd April 1925 The learned 
Judge will now allow the plaintiff to 
continue his suit from* that day and 
thereafter dispose of it according to law 
The contesting respondents will get their 
costs, the hearing- fee being assessed at 
three gold mohurs. The plaintiff-appel- 
lant had an application in revision as an 
alternative on which a Rule was issued. 
The Rule is discharged. 

Mukerji, J. — I have had the advan- 
tage of reading the judgment which my 
learned brother is about to deliver. I 
agree in his conclusions and the order 
which he has proposed to pass, and I de- 
sire to add a few words. 

The true character of the petition dated 
the 16th March 1925 appears to have 
been very much misconceived by the 
Court below. Obviously it is not and 
cannot be regarded as an application to 
file in Court an agreement to refer to 
arbitration such as is contemplated by 
Cl 17, Sell 2, or as an application to file 
in Court an award made in an arbitration 
hold without the intervention of the 
Court, as provided for by Cl. 20, Sch. 2. 
Could it bo treated as an application to 
the Court for an order of reference within 
the meaning of Cl. 1, Sch. 2 ? The Court 
below treated it as such an application, 
and made an order under Cl. 3 stating 
that the arbitrator was to do the work 
mentioned in the petition within two 
weeks (vide 0.74, dated 31st March 1925), 
an order -appointing a new arbitrator 
under Cl. 5, (vide Orders. 74 D/- 3rd April 
1925, No. 80, D/-18th April 1925, and No. 
81, dated 29fch May 1925, orders extend- 
ing the time for filing the award under 
Cl. 8, vide Order 83, dated 30th May 
1925, and No. 84, dated 15th June 1925) 
and also an order remitting the award 
under Cl 14 (vide 0 87, dated 29th June 
1925). There are several weighty re- 
sons why the petition cannot be regar- 
ded as one made for an order for reference 
in pending suit such as Cl 1 con- 
L1901J 24 : All. 2i9=(l90irAT W. N. 


templates. In the first place the peti- 
tion does not contain any prayer for such 
reference, and it does not appear any- 
wliero that it was in the contemplation 
of the parties that there should bo a 
judgment according to the award. Second- 
ly, the foundation of the jurisdiction of 
the Court is an agreement between all 
parties interested. As pointed out by the 
Judicial Committee in Ghulavi Khan v. 
Muhammad Hosseui (2), in dealing with 
Ch 37 of the Code of 1882 in which the 
words were “where in any suit all the 
parties agree,” the agreement to re- 
fer and the application to the Court 
founded upon it must have the concur- 
rence of all parties concerned and the 
actual jreference is the order of the Court, 
and that large powers are given to the 
Court with the view of making the 
award in such case complete, operative 
and final. The word ‘interested’ was 
added by the Code of 1908 to give effect 
to the decision in Pitam Mai v. Sadiq 
All (3), which laid down that the words 
“all the parties to a suit” would not 
necessarily include parties who never put 
in any appearance in the Court, and bet- 
ween whom and any of the parties to the 
submission there was not in fact any 
matter in difference in the suit 

In the present case defendants 4 and 5 
were not parties to the agreement. They 
no doubt denied having any interest in 
the subject matter of the suit, but plain- 
tiff claimed relief as against them, and, 
therefore, it cannot be said that they are 
not parties interested. Moreover the 
agreement affected the shares of the 
plaintiff and his co sharers, but it is not 
known who these cosharers are and what 
their shares are Thirdly, the expression 
‘any matter indifference” must mean 
matter in difference arising in the suit. 
This is clear from the context, as well as 
the form prescribed for an order of re- 
ference, Form No. 2 of the Appendix. 
That this is so has been explained by the 
Judicial Committee in the case of Bam 
Protap Chamria v. IJurga Prosad 
Chamria (4) In the present case what 
the arbitrator had to do was wholly out- 
side the scope of the pleadings in the suit. 
The Subordinate Judge, therefore, was 

(2) [1901J 29 ail. 167=29 I. A. 51=6 

226-8 Sar. 164 (P. 0.). 

( 3) [1902] 24 All. 229-rr(l902) A. W. N. 19. 

(4) A. I. R. 1925 P. C. 293=53 Gal^8=53 I. 

A.KP.C.). 
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clearly wrong in proceeding on the sup- 
position that the petition of the 16th 
March 1925 was one which gave him 
jurisdiction to proceed under paras. 1 to 
16, of Sell 2. 

The intention of the parties appears 
clearly from the wording of the petition 
itself, [t stated: 

The arbitrator shall within 14 days from this 
day, or as soon as possible, make the division in 
the aforesaid manner. After the aforesaid arbi- 
trator files his report in Court after effecting the 
division in the aforesaid manner, the plaintiff 
sh<ill withdiaw the aforesaid suit No. 2G9 of 
1922 of the Court of the Subordinate Judge of 
Mymeiisingli, without permission to institute a 
fresh suit, and after the plaintiff withdraws the 
&,foresaid suit, the defendants shall withdraw 
the allegations made in their written statement 
against the truth of the plaintift’s purcCiaso. 

It was an adjustment by a lawful agree- 
ment or compromise which the petition 
purported to notify to the Court as con- 
templated by O. 23, B. 3, and if the terms 
were cirried out, as intended, by the arbi- 
trator appointed by the parties, it could 
have been recorded and the suit allowed 
to 1)0 withdrawn and dismissed, and the 
objectionable passages in the written 
statement could have boon deleted. If 
the adjustment had taken place, that is 
to say if tho said arbitrator had not re- 
fused to act but had done what was ex- 
pected, and the compromise or agreement 
would then have been recited in tho de- 
cree, though the decree would have been 
confined in its operation to so much of 
the subject-matter of the suit as was 
dealt witli by the agreement [^Jlemanta 
Kitrnari Debt v Midnapur Zernindary 
Co (5)], the result of the proceedings 
before tho arbitrator and his award could 
not have been enforced under O 23, R. 3 : 
Delari Tea Co , Ltd v India Ceneral 
Steatn Navigation Co , Ltd. (6), Amar 
Cliand V Bamvari Lall Bakshit (7) The 
agreement, however, fell through as the 
arbitrator apiioiiited did not act. 

N D. Case remanded. 


(5) A. I. R, 1919 P. C. 79-47 Cal. 485-4G I, 

A. 240 (P. C,). 

(6) A. i. K. 1921 Cal. 238. 

(7) A. I. R. 1922 Cal. 404— Cal GOq. 
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B. B. Ghose, and Roy, JJ. 

Saroj Bandhu Simlai — PlaintifL — Ap--^ 
peliant. 


Mati Lal Ghose and others — Defend- 
ants — Respondents. 

Appeal No 920 of 1925, Decided on 
19th July 1927, from the appellate decree 
of the Addl. Dist. Judge, 3id Court, 
24 Parganas, D/- 28th March 1925. 

Landlord and thiant — Rent payable in kind 
— Money to he paid in lieu of kind fixed — 
Tenant can choose between payment of rent in 
money or kind — Landlord cannot insist on the 
payment of maiket value of giain payable as 
lent. 


Where a sum is fixed as payable by the tenant 
in lieu of paddy to be delivoied liy him as rent, 
unless theie is a stiong indication that this 
money value was placed lor some otJier purpose 
than that ol giving the tenant a choice either 
to pay money or deliver the paddy, it must bo 
taken that the ten.int li.is the choice either to 
pay money or to deliver paddy as stipulated. It 
cannot generally be asked by the landlord that 
the tenant is bound to pay tho present market* 
value of tho paddy if he does not deliver the 
paddy as lent in kind. [P 112, C 2] 


Bijan Kumar Mukerjee and Sanat 
Kumar Chatterjee — for Appellant. 

Buy and r a Kumar Mitter^ Saras ij a 
Kanta Palit and Mon Mohan Banerjee — 
for Respondents. 

B. B Ghose, J. — In this case the 
learned Additional District Judge has held 
that, having regard to the terms of the 
kabuliyat, the money that has been put 
down in the kabuliyat as payable in lieu 
of 13 aris of paddy is payable by the 
tenant if he does not deliver the paddy | 
Where a sum is fixed as payable by the 
tenant in lieu of paddy which is to be 
delivered by him as rent, unless there 
is a strong indication that this moneyj 
value was placed for some other purposoi 
than that of giving the tenant a choicej 
either to pay money or to deliver thei 
paddy, it must be taken that the tenant 
has the choice either to pay money or to| 
deliver paddy as stipulated. It cannot 
generally be asked by the landlord that 
the tenant is bound to pay the present 
market value of the paddy if he does not 
deliver the paddy as rent in kind. In 
that view, this appeal fails and is dis- 
missed with costs. 

Roy, J. — I agree. 


S D. 


Appeal dismisied. 
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B. B Ghose ais’d Eoy, JJ. 

GohiCr Shaikh and othos — Defendants 
1, 2 and 6 — Appellants. 

V. 

Shaikh Ahmed Ah and others — Blaintilf 
and Defendants — Respondents 

Appeal No 389 of 1925, Decided on 15 h 
July ^192 7, from appellate decree of Sub- 
Judge, Khulna, D/- 27th September L924. 

JipucjaL Tenancy Act, S. 15f) (h) — Jjand lord 
and tenant — Tenant ptccliided ftotn Ifan-b/e?- 
ixng the land in any waij-C'ondition that 'if any 
suck frans ei 'teas c JJ < cted the landlotd itould 
hai^c a } itjht of ) e-entry — J^andlord or a person 
cla'inniKj unde? him can eject the ttansje? ee 
fponithe tenant — Landlo? d need not yive ?iotice 
unde? k>. 1 j5 {b). 

Whero ii tenant, holding land under a k.ibnh- 
}at wlueh piecJiidcs linn fiom translernng it in 
any wMy, either by sale oi gilt or any otlier 
manner <ind gives tlie landloid right of i e-entry 
if any sneh traimier is eifected, tr.insfers the 
bind and holds a portion of it under a hiili-ksise 
from the transferee, bollitho puichasei from the 
tenant and the tenant holding liind under the 
finb-lease from the transferee aie liable for 
ejinammit by the landlord or a perhon claiming 
undo him, even without a notice under S. 
of the Act : A, I li i'nl. 1 00, not Foil ; 

21 e . IP. JV. 1L7, Tel. on [P lid G 2 ; P 114 G 1] 

Jadu Nath Kanjilaly Punia Chandta 
and SuLodh Chandra Dutta — for Appel- 
lants 

Sarat Chandra Roy Chaadhury^ Santi 
Kumar Roy Chaudhui i and Rainesh 
Chandra Pal — for Respondents. 

B. B. Ghose, J — This is an appeal by 
defendants 1, 2 and 6 against the deci- 
sion of the Subordinate Judge of Khulna. 
The suit out of which this appeal arises 
was one for oiectment of the defendants 
with regard to a small area of land of 
2i high. IS which defendant 2 held un- 
der the superior landlords of the plaintiff, 
defendants 7 and 8, by a kabuliyat dated 
4thof‘Magh 1309 B S This land with 
other lands constituted a holding which 
previously was held by the liusband of 
defendant 2 The pro-forma defendants 7 
and 8, who were tho land ords, brought 
the holding to sale in execution of their 
rent-decree and purchased it themselves. 
They ro-scttled the disputed land with 
defendant 2 by accepting tlie kabuliyat 
I have already mentioned. Subsequently 
the pio-forma delendants 7 and 8 created 
an intermediate interest in lavour of the 
plaintfff by granting him a sub-lease. 
The plaintitl’s case is that by this tran- 

1928* C/15 & 16 


saction, he became the immediate landlord 
of defendant 2 Defendant 2 sold this 
disputed property to defendant 1. hy a 
kobala dated the 3rd Falgoon 1327 B B 
corresponding to 15th February 1921, and 
thereby, according to the plain tilt, she 
foifeited her tenancy. Defendant G 
claimed as under tenure* holder under a 
permrnent lease granted to liim by 
defendant 2 Tho plaintilt based his claim 
on two grounds : firstly, that the interest 
of defendant 2 was that of an occupancy 
raiyat and that by reason of tho tiansfcr 
there had l)ccn an abandonment ol the 
holding on account of which ho was 
entitled to khas possession 

The second branch, and whicli is more 
im))oitan‘t in our view, is that under the 
terms of tho lease of 1309 B B under 
which deft ndant held that land, she wag- 
precluded from transferring the property 
m any way, either by sale or gift or in 
any other manner It was also stipulated 
in the kabuliyat that in tho case of any 
of the acts of transfer done by the tenant, 
the landlord would have tho right of re- 
entry and take khas possession of tho pro- 
perty. The IMunsif dismissed the suit on 
the ground that defendant 2 was in 
possession of a certain area of the land in 
question l)y taking a settlement from her 
transferee, defendant 1 The plaintiff ap- 
pealed against that decision and tho Bub- 
ordinate Judge has decreed the suit basing 
his judgment upon two grounds. The 
Bubordinato Judge has hold that the right 
of defendant 2 was only that of an occu 
pancy raiyat whoso right was not transfer 
able without the sanction of tho landlord 
Having purchased this property tho pur- 
chaser had taken no interest and tlic^ 
were liable to ejectment ; and defendant ( 
having taken a permanent under-lease in 
violation of tho provisions of B 85 couh 
not resist tho landlord’s claim The Bub 
ordinate Judge also held that tho plaintif) 
was entitled to evict defendant 2, unde 
the general law on tho ground of ’transfe 
in broach of the condition in the kabuli 
yat. This view of law does not ap])oar to 
liave been properly developed in tho Sub- 
ordinate Judge’s judgment and this ques- 
tion appears to have been dealt with only 
perfunctorily. 

In the appeal, on behij-lf of tho dofen- 
dants-appellants, the learned advocate ad- 
mitted that he lias no case with regard to 
defendants I and 6. But he argugs with 
great deal of force that defendant 2, not 
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liaving abandoned the possession of the 
holding, is not liable to be ejected, and 
that, tlievefore, the judgment of the Sub- 
ordinate Judge should b ^ reversed at least 
to the extent of the land which is actually 
in the possession of that defendant. There 
has been a number of cxses which have 
given rise to a conflict of opinion on the 
question of the liability of a tenant to bo 
ejected, if lie transfers the holding but 
remains in possession of the whole or a 
part of it by taking a sub-lease from the 
transferee and if there is no repudiation 
of tiio liability for the payment of rent 
with regard to the holding 

In my view which I have expressed in 
various cases, it is unfortunate yiat this 
Court in several reported decisions has 
held that there cm be an abandonment of 
a holding apart from the provisions of 
S 87, Bengal Tenancy Act If this Court 
had from the very commencement of the 
Bengal Tenancy Act adopted the view 
that unless there was an abandonment as 
defined under B. 87, Bengal Tenancy Act, 
the landlord would not be entitled to khas 
])ossession on the ground of a mere trans- 
fer' by a raiyat having an occupancy right, 
a good deil of litigation would liavo been 
saved But unfoi tunately a different 
view has been tjikcii in a ‘largo number of 
cases which has caused a good deal of 
misery as well as waste of money The 
last of the cases on the'question has set 
forth a view which, T think, might have 
been accepted from the very commence- 
ment 1 mean the case of Jiomr^k Chan- 
dra V. Daiba Chat an (i) 

[f tiie present appeal had merely rested 
upon the question as to the transfer being 
made by an occupancy raiyat, I should 
have gladly followed the above case. But 
in the present case there is a quite diller- 
ent aspect and it arises from its special 
terms of the covenant by which 'the lease 
was granted to defendant 2 There is no 
dispute that defendant 2 transferred the 
interest she had acquired by the kabuliyab 
of ld09 B. S to defendant I by describ- 
ing her interest as a permanent mokarari 
'middleman’s ‘interest This act of trans- 
|fcr inter vivos gives the landlord the right 
jto bring an action in ejectment on the 
Iground of forfeiture, as there is a right of 
iro'entry expressly reserved in the lease of 
^vhieh he has taken advantage. In reply 
the learned advocate for the appellant 
states that in spite of this bre ach the 

(1) A. I. R; 1924 Cal. 000. 

( 


. V. Premi Lyall 

tenant, defendant 2, was entitled to a 
notice under S 155, sub-8. 1 (b), Bengal 
Tenancy Act The dilliculty in aocepting 
this contention, is whether defendant 2 
was a tenant after the forfeiture incurred 
by her, and the landlord indicated his 
desire to take advantage of fhe forfeiture. 
This question was raised and decided in 
tlie case of Divan la Nath v Mathum 
Nath (2) Sir Lancelot Sanderson,,, the 
late Chief Justice, and the laic Mr Justice 
Mukerjee havoralealt with this question in 
their different judgments in extenso The 
reasonings in those judgments may very 
well be accepted This appeal must, 
therefore, fail and is dismissed with costs. 
Roy, J -I agree 

S J Appeal dismissed 

(2) [lyiG! 21 (’. W. N. 117=34 1. U. 833^24 
J,. J. 10. 
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B B Ghose ajnI) Maleik, JJ. 

Mail Lai Lyall — l^etitioner 

V. 

Premt Liyn// — 0{)posite Party 

(hvil Rule No 214 of 1927, Lecide^l on 
2lst March 1927, against the order of Dist 
Judge, Alipur, D 2lst January 1927. 

CxiiL r. S. 115 — An intcrlocutot y otdar %s 
not to be interfeied loith —Divoi ce Act (4 of 
1809 ), s.n. 

High Couit will not interfere in revision with 
an order refusing an .ipplication for addition erf 
a party as a co-respondent in a suit under the 
Indian Divorce A^^t. [P HI C 2J 

SnresJi Chandra Ihilnlda) -for Peti- 
tioner 

Judgment — Tliis is a rule against an 
order refusing an application for addi- 
tion of a party as a co-respondent in a 
suit under the Indian Divorce Act. The 
application was rejected by the Court be- 
low. The plaintilf obtained a rule 
against that ordbr As it is not the usual 
practice of this Court to interfere in re-} 
vision with an order made by the iowerj 
Court in an interlocutory matter this ap-| 
plication is i ejected If the petitioner 
lias any real grievance on account of the 
adverse order by the Court below her has 
a right of appeal against the final order, 
and upon the appeal this Court will be 
able to pass the proper order. 

The rule is, therefore, discharged. No 
order is made as to costs as there is no 
appearance on behalf of the ofjjposite 
party 

N.K, Rule ^ispharged. 
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Rankin, C. J , ant Mitter, J. 

t 

Nnpendra Nath Mitlcerji another — 

Appellants. 

V 

Dharendt a Narai/an Nandi and others 
— Respondents. 

Lojtters Patent Appeal No. 12 of 1927, 
Decided on 22nd July L927, against 
decision of J^Iajiimdar, J , p,'- 7th March 
1927, in appeal from appellate decree 
No 2103 of 1921. 

Bengal Land lie {fiat ration Act (7 o/187(>), 
*S'. 78 — lient suit jor — Land in possession of 
tenants comprised in a nunihet of estates — Co- 
sharer proprietor's interest in lespectof one 
estate partlalhf registei ed in the collcctorate — 
ttent proportionate to his entire estate realised 
hp hu, i for oeer 30 yea? s irithout any ohjecfion 
- [nf ere nee. 

So.'tion 78 li.is u(i applicution to «*aso - wlieie 
llio hiTid i)> pj?- session of tho is compnsol 

111 more than one estate. The piopnetor men- 
tioned in the section is the proprietor of one 
estate witliin tlie ambit of whieli the lands in 
possession of the tenants ais* eomjnised : 15 (’. 
L J. ;w, Foil. [P IIG C Ij 

Thi'se.tiun is cmi'ited to eompel ]>eoplo or to 
give them an adequate notice to obev the proM- 
sions wliieh require registration to he m id(3 of 
tliesj interest-5 in land. It is a section in aid of 
8. 88 It gives a eertani sanction inducing peo- 
ple to m ik*' ‘'Ui e to register then int.irests. 

[P 116 C IJ 

Whrie a ten nv} e\ttMir]ed to entire land tJ 
four touziH in which the phiintifi's had 4 annas 
It! gandas share and the defendants held all th(‘ 
lands of the said tour tou/is at a consolidated 
rent of Hs. 170-2-8 gandas and had been pay- 
ing Ks. 4‘J odd to the plamtitTs as their shxro of 
vent and vvitii reference to the ia-.b touzis the 
plaintiff’s name was registeied only with reh*i- 
zniee to 19-1/1 gainhis. 

Held tliat the plaintiff would not bcdobarivd 
h)\ S. 78 from realizing rent at the late elairaed 
by them Further held that the inference in such 
a case would be that the lent which the defen- 
dants have been in the habit of paying for main 
veai s IS re illy dne as between the plaintiff on 
the one hand and the defendants on the other. 

(iUlGOl, ‘il 

Sarat Chandra Roij Chotcdhnn/ and 
Jndit Bhutan lioij — for Appellants 

Nanda (lopal Banerjee-ior Respondents. 

Rankin, C J. — This is the defendant s 
appeal from the judgment and decree of 
my learned brother Mr. Justice Majum- 
<iar affirming a decision of the lower ap- 
pellate Court. 

The plaintiff is one of several co-owner^ 
of four revenue- paying estates with sepa- 
i-ate t oil numbers. It appears that the 


whole of the area of these four touzis 
has been settled in talukdari r ght with 
the defendants for a consolidated jama of 
Rs. 179-2-8 gandas. In my judgment, 
the circumstance that the tenure is co- 
extensive with the whole area of the four 
touzis is of no importance for the pres- 
ent purpose, hut it is a fact, as I under- 
stand, that tho whole of the land com- 
prised in the four touzis is comprised in 
this tenure at the consolidated rent of 
Rs 179-2-8 gandas 

Tho facts are those: that tho plaintitf is 
logistered in the collectorate as having in 
three of tho touzis a share of 4 annas 
8 gandas and in one of the touzis as 
having a sliare of 1.9-1 /4 gindas not quite 
one anna. The suit was brought on tho 
footing that the plaintiff had an equal 
share in all tho four, that being put as 
4 aunis 12 gandas In point of fact 
the share of the plaintiff is now admitted 
to liave been wrongly stated in the plaint 
and the facts are as 1 have given Upon 
that footing tho plaintiff bringmg his suit 
for rent is mot with tho provisions of 
S. 78, Dind Registration Act (Vfl C of 
1870 ) ft is said that it is wrong to give 
judgment for tho amount claimed by tho 
plaintilf because under that section a 
tenant is entitled to say that he will jiay 
no greater share of the rent to a co-shai‘or 
landlord tlian the landlord is registered in 
the collectorate as having. 

Air dustice Alajumdar has disagreed 
with tho hgnro found by the learned Mun- 
sitf and has criticized his calculation in a 
way which seems to mo to bo sound, that 
is to say, he has shown that tho ^lunsif’s 
cilculation is based uiion an assumption 
that one can treat each of the ti^iizis as of 
C(pial value for tho purpose of apportion- 
ing rent On the iiuostion whether S. 78 
ap])lies to a case like tiiis Air. Justice 
Alajumdar has followed the decision of 
Mr Justice Alookerjco and Justice Teunon 
in Eakhal Das Adhyayv. Prodyot Kumar 
Tagore (l) He has held that it is not right 
to apply 8 78 to any case except the case! 
of a holding under one single estate or ro-l 
venue-free property The case heforc| 
Mr. Justice Alookerjee was a case wlierej 
tdio plaintilT was a co-sharer landlord, the 
tenancy lands comprised lands in more 
than o^e touzi and the plaintiff was in- 
terested as cosharer in one or more touzis 
but not in all. Tho C iirt disposing of 
that case gives as its opinion thaVa close 

(l) [1910] 15 C L. jraos— 6 LG.d-ir 
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examination of tho section makes it rea- 
onably plain that it has no application 
o cases where tho land in possession of 
he tenant is comprised in more than one 
state; and again that the proprietor men- 
lioned in the section is the proprietor of 
one estate within the ambit of which the 
lands in possession of tho tenants are 
comprised. It has been pointed out to 
ns that that reasoning goes further than 
was necessary (or the decision of that 
31 S 0 because, on the facts of that case, 
it was found to be one whore the lands in 
occupation of tho tenants wore comprised, 
in a number of estates in one or more of 
which alone tho plaintilt was interested, 
In my judgment, tho present* case, where 
the plaintill is interested in all tlife touzis 
but not to the same extent in each, is just 
as strong a case on tho facts for tho pur- 
j)ose of excluding S. 78 as the case before 
Mr Justice Mookorjeo In both cases 
S 78 is inapplicable because it cannot ho 
applied It is not possible in this case to 
say, without assuming that each of those 
touzis is of the same value for purposes of 
apportioning rent, what is tho share that 
these tenants are bound to pay ; and. in 
my judgment, therefore, whether that case 
wont beyond what was necessary or not, tho 
present case is just as strong as that in 
favour of tho landlord I think, however, 
that the proposition that S. 78 has no 
application to cases where the land in 
possession of the tenant is comprised in 
more than one estate is a sound proposi- 
tion, jmrticularly as regards the second 
part of S 78 It is quite true that 8. 78 is 
enacted to compel peopel or to give them 
an adequate motive to obey the provisions 
which require registration to be made of 
these interests in land. S. 78 is controlled 
by 8. 8L which contains a saving for the 
conditions of any written contract, but it is 
a section in aid of 8 38 

It is quite true that one might be dis- 
posed to argue that for that reason 
8. 78 must apply to all cases, a revenue- 
paying estate or revenue-free property and 
that as nothing is intended to bo left un- 
covered under 8. 38 so nothing is loft to 
1 1)6 uncovered or out of the reach of 8. 78. 
‘That, however, is not, I think, a valid 
argument S. 78 gives a certain sanction 
inducing people to make sure to register 
their interests, but it may well bo that the 
legislature has thought it sufficient sanc- 
tion if in all cases where there are tenan- 
cies confined to one revenue-paying estate 


tho proprietor is apt to lose what he does 
not register From the nature of the 
case it could not well go further without 
creating difficulties It docs not follow 
that the sanction will hit every case be- 
cause the intention is to require a com- 
plete registration 

In my judgment, in this case the learn- 
ed Judge has rightly decided tliat 8. 78 
was of no avail to the defendants. Had it 
been, I think the result of the case would 
have been diO’erent, because no estoppel 
would prevail against the statute But, 
in my judgment, the estoppel by the 
statute not being shown, there is in the 
rest of tho case no difficulty m holding 
that the rent which the defendants have 
lieen in tho habit of paying for many 
years is really due as between the plain- 
till on the one hand and tho defendants 
on the other I think, thciofore, that the 
appeal should ho dismissed with costs 

Mitter, J —I agree. 

N.K. Appeal dismissed^ 
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Rankin, C. J., and Mitteh, J. 

Bhodai She i Jill — Defendant — Appel- 
lant. 

V. 

Barada Kanta Dutta — Plaintiff — Res- 
pondent 

Appeal No. 722 of 1925, Decided on 
20th July 1927, from appellate decree of 
Dist. Judge, Murshidabad, D/- 10th Febru- 
ary 1925 

Transfer of Fiopcrty Act, S. 74 — Purchaser 
under pmsnc mortgagee's decree entering into 
possession, hut dispossessed h^i jmrehaser under 
prior mortgagee' s decree — Suit by former for 
jwssess^on — Defendant should be allotvcd to he 
redeemed in the same suit. 

Where the purchaser under puisne mortgagee’s 
decree brought a suit for possession, against the 
purchaser under the first mortgagee’s decree. 

Held : that the rights of the plaintiff and 
defendant should bo determined in the s.ime suit, 
and plaintiff allowed to redeem the defendant ; 
A. Z. li. 1927 C al. 259 and A. Z. ]i. 1921 ^ al 157, 
Appl. [P ll-i C 1 & 2] 

Jadu Nath Kanjilal, Suhodh Chandra 
Dntt and Tridib Nath Moy — for Appel- 
lant 

Gopendra Nath Das — for Respondent. 
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Mitter, J. — This is an appeal from a 
decision of the District Judge of Murshi- 
dabad, dated 10th February 1925, which 
affirmed a decision of the Munsif of 
Jangipur, dated 18th December 1923 

The appeal arises out of a suit com- 
menced by the plaintiiT to recover pos- 
session of a plot of 2 bighas 6 cottas 
odd in area. The case of the plain- 
tiff is that this land originally belonged 
to one Jhabu Sheikh who mortgaged this 
plot along with three other plots to one 
Bogdad Biswas in the year 1900. In 
1908 Jhabu mortgaged plot 1 with 
tho plaintiff. The plaintiff instituted a 
■suit on his mortgage and obtained a 
■decree in tho year 1915, and in execution 
of that decree he purchased plot 1 on 
19th August 1916. Some time in 1920 
Bogdad obtained a docree on his mort- 
gage with reference to the four plots 
mortgaged to him and in execution of 
that decree ho purchased tho mortgaged 
property namely, the four plots On 9th 
December 1920 he sold this property to 
the present defendant The plaintiff 
alleges that ho was dispossessed by Bog' 
dad, the first mortgagee There was a 
proceeding under 0. 21, R 100, Civil P. 
C , at the instance of the plaintiff in 
wdiich ho succeeded On 7th March 1921 
the plaintiff recovered ])ossession, but he 
was again dispossessed in June 1921 
lie brought a suit under S. 9, 
Specific Relief Act, in which he failed 
Consequently he commenced tho present 
suit for possession of the property now 
in suit 

Both the Courts below have decreed 
the plaintiff’s suit and granted him pos- 
session in respect of the disputed land.,^ 

In this second appeal it has been con- 
tended by tho learned advocate for the 
•defendant that the plaintiff can only ob- 
tain possession conditional on his re- 
deeming the first mortgage in which 
Bogdad, the original mortgigee, was in- 
terested and whoso right has now passed 
to the defendant by his purchase. Tho 
question which we have to determine is 
whether the plaintiff is entitled to a 
decree for possession without any con- 
•dition, or whether he can only succeed 
on his redeeming the first mortga- ee or 
the deTendant wffio now stands in the 
shoes of tho first mortgagee. Both the 
lower Courts seem to think that this 
relipf cannot be given to the defendant in 
the presf^nt suit. I think that the Courts 
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below are clearly wrong. It is not neces- 
sary to have another suit in which the 
right between the plaintiff and the de- 
fendant as purchasers in execution of the 
two mortgage decrees respectively sliould 
be determined. The matter can be deter- 
mined in the present litigatir^i, and to 
avoid multiplicity of suits it is desirable 
that the matter should bo determined in 
the present suit. 

In these circumstances, I think that 
the decree of tho trial Court, as affirmed 
by that of the lower appellate Court, 
should be varied by an order that tho 
plaintiff would bo entitled to recover 
possession conditional on his redeeming 
the first mortgagee within a certain time 
to be fixed by the trial Court Tho case, 
therefore, is remitted to tho Court of first 
instance for tho purpose of fixing tho 
time during which the plaintiff would 
bo allowed to redeem the first mortgage 
of tho year 1900 and also for determining 
upon what terms he would bo allowed 
to redeem. 

Rankin, C J. — -I agree I should like 
to say that in my opinion, the true law 
in this matter is laid down in the case of 
Kalu Sharip v Abhoy Charaii (1) and 
in the case of Bhagahan Chandra v. 
Tarak Chandra (2) As regards the 
point about the order under 0 21, R. 100, 
Civil P. C , the plaintiff at that time 
was in possession and the order under 
that rule was made originally in his 
favour because he could not have been 
ejected by the first mortgagee There 
was no need to bring a suit to set aside 
that order which was perfectly right. 
Since then the plaintiff got out of posses- 
sion and he failed under S 9, Spe- 
cific Relief Act, and, therefore, ho has 
come before the Court not merely on tlio 
basis of his own possession which is gone, 
but on the merits of the claim, which 
makes all difference. That makes appli- 
cable the two cases to which I have 
referred 

In this case the Munsif’s order giving 
the plaintiff tho costs of tho trial must 
be varied and the order for costs before 
the Munsif will be that each party will 
boar his own costs But tho plaintiff 
must pay the costs of the two appeals 
and those costs will be added to the sum 
duo on the mortgage. So that tho plain- 
tiff would have to pay those as a condi- 

■~{irA. 1577 i 

(2) A. I. R. 1927 Gal. 259. 
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tion of redeeming. If the plaintiff, 
however, in the end fails to redeem, then 
he must pay the costs in all Courts 
D.i) Appeal alloiced. 
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Kankin, C J , SanuAWAHDv anj) 
MAJUiMDAR, JJ. 

Gopal Chandra Maiti and 
Plain tills — Appellants. 

V. 

Sm. Monmohini Dasi and others — 
Defendants — Respondents 

Letters Patent Appeal No 2,.of 1926, 
Decided on 6th April 1927, against the 
decree of Cuming, J 

(a) JjnnitaUon Act^ Art. lAl—Plaxnti ff must 
pyovc that he teas in possession within 12 yeats 
— When land ?s incapable of possession idain- 
iiff must prove his title as well and show that 
no one else was in 2WSsession. 

Ill ati iictioii for ejectment under Art. 1 Pi the 
pliiintin has always to show that he was iii 
possession within 12 years of suit. But in tlie 
case of land which cannot i)c availed of at all, 
such as jungle land, the plaintiff may show that 
he w<is in possession before 12 yeais and make 
a case by showing as an additional fact cither 
that the land in question vas incap.ible of 
possession by amoneor that in fact no one 
was interfering ^vlth his right during the 12 
vears before suit. It is possession, not user, 
that has to be shown. A. I. li. l'<24 Cal 855 and 
AJ.ll. 1022 Cal. 55 1 , Ref [P 121 C 2, P 122 G 1] 

(5) Practice — Neio plea — Suit for ejectment 
on actual possession and dispossession — Whe- 
ther plaintiff can subsequently put forward 
a case of constructive possession depends on 
cireuinstances — Court has discretion — Limita- 
tion Act, Art. 142 

Whether it is open to the plaintiff, where >;o 
])uts forward a dotinite case of actual possession 
and dispossession, when that case fails, to turn 
louiid and put forward a ca.so of construtjtivc 
possession depends ui on the circumstances, upon 
the points at issue and the way in which he has 
])loaded. It is a matter in the Court’s discretion. 

fP 122 0 2] 

S. C. Dose, Sitaram Banerjt^ Ilarendra 
Kumar ’Miikerji and Bejoy Prasad Sinha 
Boy — for Appellants 

S. 0. Unity and Apurha (Jharan Mic 
kherji — for Respondents 

The judgments appealed from were as 
follows: 

Cuming, J. — The facts of the case oul^ 
of which this appeal arises are as follows* 
There is a tract of land in the Sunder- 
buns of which defendant 1 took a lease 
from the. Government and in 1901 the 
plaintiff’s vendor obtained a lease of 


some 100 bighas of this laud from dofen" 
dant 1. In 190G the lease which had been 
granted to the plaintiff’s vendor’ij lessor 
was cancelled by the Government and a 
fresh lease was granted on the 16th 
August 1907. The plaiutitT purchased 
the lease of Kalacband in the year 1910. 
It was his case in the first Couit that lie 
was in possession of his land by cutting 
wood and exercising other acts of posses- 
sion till he was dispossessed by defond ints 
2 and 3 in 191^ Defendants 4 and 5, the 
purchasers of the interests of defendants 
2 and 3, contested the suit Their main 
ground was thao the suit was liarred by 
limitation both general and sj^ecial and 
that the ])laintitf had acquired no title 
to the land in suit by his purchase which 
was not a genuine transaction, that even 
if tlie alleged purchase was a genuine one, 
the identity of the land in suit could not 
he established in the locale and that the 
plaintiff’s vendor’s title was extinguished 
when the lease to defendant L was can- 
celled in 1906 

A number of issues wore framed and 
the first Court decided the case in favour 
of the plaintiff and decreed the suit with 
costs On appeal to the District Court 
the learned District Judge held that the 
plain tiff’’s case was barred by limitation, 
and hence he allowed the appeal and dis- 
missed the suit. 

The plaintiff has appealed to this Court 
lie has contended that the suit was not 
barred by limitation The case which ho 
now seeks to make to avoid the bar of 
limitation is that the dispossession took 
place in 1908 when defendant 1 granted 
a lease to defendants 2 and 3. Up to that 
time he was in constructive possession, 
because he had title to the land and the 
land was virgin jungle and no one else was 
in possession. As there were no acts of 
possession exercised on the land possession 
is to be considered as following the title. 

The main difficulty that I have in ac- 
cepting this contention of the learned 
advocate for the appellant is that this 
was not the case which the appellant 
made in his plaint His cise in his plaint 
was that both he and his vendor w'ere in 
actual possession No case of construc- 
tive possession was suggested by him in 
his plaint and the defendants had not to 
meet any case of constructive possession. 
The case which they had to meet. was. 
that of actual possession and disposses- 
sion. The plaintiff was suipg in eject- 
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meat aad therefore he must prove his 
possession within 12 years of the date of 
the suit. As I have pointed out the case 
he made in his plaint was that he had 
been dispossessed in the year 1914. Hav- 
ing made in his plaint a definite case that 
he was in actual possession and that his 
vendor was also in actual ])os^essi^n of 
the land in suit, it is not open to him 
now in second appeal to turn round and 
to a\oid the bar of limitation put forward 
an entirely different case based on con- 
structive possession To succeed in the 
case which ho now puts forward ho would 
liave to prove that no one else exercised 
any act of possession over the land and 
that hence the possession must bo held 
to follow the title: the defendants in that 
case would have this definite case to meet 
and their evidence would have been di- 
rected towards the meeting of such a case. 
As I have already said that was not the 
case made in tlie Court of first instance 
As Mr. Justice Chatter jea points out in 
';he case of Uakkal CJia7id)a (Ihose v. 
Durgadas Samanta (1) such a course is 
not open to the plaintilf where ho puts 
forward a definite case of actual posses- 
sion and dispossession : it is not open to 
him, when that case fails, to turn round 
and put forward a case of constructive 
possession wiiich obviously depends upon 
entirely different facts which, if the defen- 
dants had to meet, they would, doubtless, 
have brought forward entirely different 
evidence. I have therefore no reason to 
ditt'er from the finding of the learned 
District Judge that the plaintiff’s case is 
barred by limitation. I would theiofore 
dismiss the appeal with costs. My 
learned brother is for allowing the appeal. 
The result is this appeal is dismissed 
with costs under S. 9H, Civil P C. 

B. B. Ghose, J .~I regret that I havo 
to differ from my learned brother. The 
findings of fact arrived at by the Court 
of appeal below aro these : defendant 1 
obtained from the (jovernment a lease of 
some land in the Sunder buns lie gave 
a permanent lease of some 100 bighas out 
of this land to one Kalachand in 1901 
This land has been found to have been 
virgin jungle Subsequently there was 
an order by the Government for resuni])- 
tion of this land for non-perforrnance of 
certain terms of the lease granted to 
defendant 1. The land was not actually 
resumed, but a renewed lease was granted 
^ (1) A. I. R. 1922 Cal. 557-2dC.-W. N. 721;“ 


to defendant 1 in 1907. The effect of 
this has been held by the Subordinate 
Judge not to have interfered with the 
rights of Kalachand under the permanent 
lease granted to him by defendant 1. 
This has not been controverted by the 
District Judge on arpeal. The position, 
therefore, appears to bo this : that 
Kalacliand continued to remain a lessee 
under the permanent lease granted to 
him by defendant 1 Then in 1908 
defendant 1 granted a lease to defen- 
dants 2 and 3 of a certain area of land 
which is said to have comprised 
the lands which had previously been de- 
mised to Kalachand. This piece of land 
was also described as virgin jungle. It 
lias beer found that defendants 2 'and 3 
cleared the jungle and brought the land 
under cultivation and then sold their in- 
terest to defendants 4 and 5. The plain- 
tiff claims under a jiurchaso from Kala- 
chand in 1910 and sues for possession. 

The plaintiff alleged that he had been 
dispossessed in 1914 The question is 
whether his title has been lost by dispos- 
session in discontinuance of jiossession on 
the date of the suit, as the finding is that 
he has not proved dispossession in L914 
as alleged 

The suit was originally filed in the 
Court of tlie Munsif at Diamond Harbour 
on 10th June 1918, and the plaint was 
returned for presentation to the proper 
Court on a finding that the value of the 
property was in excess of the jurisdiction 
of the Munsif on 30th July 1919. The 
plaint was filed again in the Court of the 
Subordinate Judge on fith August 1919. 
Tlie important point, therefore, is whethei’ 
the plaintiff has been dispossessed for 
more than 12 yea's prior to the date of 
the suit. On the finding, as I understand 
the decision .ff the learned Judge, the 
land was admittedly virgin forest at any 
rate up to 1908. Before 1908 nobody had 
claimed any title to the land in suit ex- 
cept the plaintiff’s vendor Kalachand, and 
as it was virgin jungle up to 1908 when 
it was leased out to defendants 2 and 3 
it cannot be said that the plaintiff’s 
vendor was dispossessed by any person 
Unless a person comes into possession of 
a piece of land ho ding adversely to the 
true owner it cannot be said that the true 
owner has been dispossessed This prin- 
ciple seems to me to be obvious and may 
he deduced from the well-known case of 
Trustee'^, Executors and Agency €o., Ltd, 
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V Short ( 2 ), which has been followed in 
the case of Secretarij of State v. Krinkna- 
mani Guyta (3) and in other cases in 
this Court This proposition may also 
find support in the cases of Kuthali 
Moothairar v. Peringati Kuriharankuttij 
( 4 ) and Kama? Basant Roy v Secretary 
of State (h) In my opinion, therefore, 
the plaintitfs wore in the eye of law in the 
possession of the land in dispute and had 
not been dispossessed at any time prior to 
1908 when the lease was granted by de- 
fendant 1 to defendants 2 and 3 The 
cise of Ralihal Chandra Ghose v Diirga- 
das Samanta (l) in no way goes against 
that view. In that case evidence was 
given by both parties as regards actual 
acts of possession. What was olTscrved at 
p 736 of the report is this : 

Now, whoro dotiiiito cvuloiico of acts of posses- 
sion IS forthcoming there is no difference bet- 
ween the XJi'oof of poS'^ossion in the case of 
jungle, waste or uncultivated lands and in that 
ofeultivitod lands. Hut whereas in the case 
of cnltivited lands thei plaintiff will fail if he 
does not prove his possession within i'2 years, 
in the ease of jungle or waste land, if he proves 
his title, theae is <i pre-^umptioii in his favour 
where, having reg<ird to the initine of tlie land, 
Xiossession cannot bo expected to bo proved by 
acts of acLual user and enjovment. If, however, 
tlio plaintiff .isserts tliat ho exercised acts of 
ownership upon the land and <idduces evidence 
in siippoi t of such .issertion ho c.innot, where 
.such evidence is disbelieved b} the Court, turn 
round and rely upon any presuniiition. 

Hero there is no question of any such 
presumption upon which the plaintiff has 
to rely The question do[)ends upon the 
facts found that there was no person be- 
fore 1908 who exercised any act of posses- 
sion on the land in dispute as against the 
plaintilf When there was no one who 
intruded on the land before 1908, plain- 
tiff ’s vendor’s possession c innot be said 
to have been distui’bed I arn therefore 
of opinion tint the decision of the learned 
J udge should 1)3 reversed and the appeil 
allowed But I would order tint the i ase 
should bo sent back tor the juirpose of a 
local investig.ition in order to ascertain 
exactly the land which falls within the 
lease of the plaintilf An application 
was made by the plaintiff before the 
Subordinate Judge for holding a locil in- 
vestigation But tint was di sallow ed on 
(2j [1S88J 1.8 A. C. 78.3-58 H. J. P. C. 4-5J 

L. T. ()77 -::37 W. K. 43 i~r53 J. P. 1 VI. 

(3) [1802] 2.) Cal.-5L8:=29 I. A. 104-3 0. W. 

N. 617-8 Sar. 260 (P. C.). 

(4) A. I. K. 1922 P. C. lSi-=U Mad. 883-48 

I. A. 395 (P. 0.). 

(5) A.^1. R. 1917 P. C. 18-44 Cal. 858='44 I. 

A. 104 (P. C.). 


what seems to be insufficient grounds as 
he hold that the land could be ascertained 
upon oral evidence On appeal the^loarned 
Judge wis of opinion that the land could 
not be ascertained on oral evidence. The 
only course he then ought to liave taken 
was either to order a local investigation 
himself om to direct the lower Court to 
make a locil investigation and send him 
the result of such investigation in order 
to arrive at a decision on the question 
whether the land in the possession of 
defendants 1 and 2 fell within the lease 
of the plaintilf. 

If the CISC had to bo sent hick I would 
also direct an enquiry, if the plaintiff 
succeeds in establishing the identity of 
the land in suit, as to the terms on which 
the plaintiff would be allowed a decree 
for possession hiving regird to the fact 
that apparently the defendants spent a 
considerable sum of money in order to 
improve the land That m itter has not 
been investigitod in either of the Courts 
below It is allegeil that the question of 
comx^onsation was not argued before the 
trial Court, beciuse the defend ints al- 
leged that they would hive their coin- 
pens ition from their landlord. This is 
also one of the questions which the Court 
would have to go into if the case went 
hack for trial according to ray view. On 
behalf of the respondents a question was 
raised that the document on which the 
plaintiff relies was not legally registered. 
But that question does not appear to 
have been debated in the lower appellate 
Court [ need not discuss these questions 
as the ap[) 0 'il will bo dismissed in accord- 
ance with the opinion of my le.irned 
brother 

Judgment 

Rankin, C. J — This is an appeal 
under S 15, Letters Pitent, arising from 
a diiferencc of opinion between my 
leirned brothers Mr Justice Cuming and 
]\[r Justice B B Ghose 

The suit was brought in August 1919 
and the question he' ore us is a question 
of limitation under Art 142, Sch 1, Lirni- 
tion Act. The facts upon which the 
matter depends have reference to the 
grant of a reclamation lease of certain 
land held under Government in the Sun- 
derbuns. It appears that defendant 1 
obt lined from Governmenr- a head lease on 
26th July 1900 By the terms of that 
lease he was under obligation to see . that 
steps were taken to bring ^paj^’b of the 
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iiHjgle land comprised therein into cul- 
tivation upon certain terms and condi- 
tions which T need not now specifically 
refer to Defendant 1 gave a permanent 
lease of 100 hif,dias out of his land to one 
Kalachand in 1901. Kalachand, it ap- 
])ears, took no stops at all to reclaim the 
land, hut it is matter which the Court of 
first instance decided and on which, in my 
judgment, there is no contrary finding by 
the District Judge, that that leise given 
to Kalachand was a reality, that is to say 
it was not a transaction which the par- 
ties thereto never intended to have any 
effect. It was not entered into merely 
for tlie purpose of some convenient or 
fraudulent design, hut was a reality in the 
sense that one party paid his money and 
the other pirty intended to pirt with his 
rights under the lease Kalachand hav- 
ing got his lease took no steps to i-eclaim 
the LOO bighas of jungle which ho had in 
that way ac(iiiirGd and in that sense it 
may bo said that the matter got no 
further than the paj)er transaction by 
which he took a title to the 100 
bighas 

l^he next point is this that the Govern- 
ment being dissatisfied with the progress 
as regirds roelainatiori took steps by 
whioh they called upon defendant 1 to 
give up the land or at least to take a new 
lease on more stringent conditions. In 
point of fact a now lease on more strin- 
gent conditions wgxs granted to defend int 
1, the actual land itself not being resumed 
or interfered with This was in 190/ 

The first (juestion which arises is whe- 
ther the cancoUation of the original head 
lease and grant of the new leise put an 
end altogether to Kalachand’s title If 
that be so. it is an end of the suit As 
Mr Justice B B Chose said : 

^PJk; effect of this li is been h.':hl 1)V the Sub- 
ordinate luh^o not to h.ive intc^rfered with the 
lights of K.ihicdiand under the perminent lease 
gianled to liim by ilefendant 1. this has not 
!)een eoutioveital hy the District Judge on 
appt'al. 

Ill my jiulgment it is necessary to take 
it for the purpose of the present case that 
tiie under-lease granted to Kalachand did 
not come to an end by reason of the tran- 
i5action between defendant 1 and the Gov- 
ernment in 1907. 

Kalachand having taken no steps to 
‘Comply with the requirements either 
under the under-lease or the head lease, 
•defendant I gave leases to defendants 2 
and 3 on 18th November 1908. On 2ad 


November 1917 defendant 3 and later on 
defendant 2 parted with their interest to 
defendants 4 and 5, but it was in 1908 
that the title under which the defendants 
claim came first into existence In 1911 
Kalachand sold his interest to the plain- 
titl and the plaintifi brought his suit in 
August 1919 

Now, the questions ujion which the 
learned Judges have dillored are really 
two Tho first question is whether or 
not it is open to the plaintilT to say that 
ho has shown in this case, first that he 
has a title to this land, and, secondly, 
that prior to 1908 no one had interfered 
with it by any acts of possession contrary 
to his ’-ight 

Tho second question is whether that 
contention, if the plaintiff makes it good, 
will enable him to escape tho elfect of 
Art 142, Sell 1, Ijimitation Act. 
Mr. Justice Cuming took the view that 
as the plainiiil had come into Court 
with an allegation that Kalachand 
and his jieople had possession in the full- 
est sense of tho word actively, clearing 
the land living on it, the plaintitf ought 
not to bo allowed to m iko a cise that up 
to 1908, when defendants 2 anl 3 came on 
the land no one was in actual possession at 
all He was also of ojiinion that that case 
would not be a good case under Art. 142 

Tho main question is whether that 
contention if proved is a go d answer to 
Art IIJ. In my opinion it is In my 
ojiinion if the plaintiff shows that at 
time when the right to possession of thei 
land was with him it was jungle land, 
and no one else was in possession of it or' 
interfering with it in any way contrary 
to }iis right, tlieii ho his done what is 
necessary to show that ho was m tho eyo^ 
of tho law in possession at the time ' 
There is only one rule of law, hut in its 
ajiplication there is some ditfererico bet- 
ween land which is ready for use or cul- 
tivation, land which is under water and 
incapable of any use, and land such as 
ju igle land The jilainfitf has always to 
show that ho was in possession within 
12 years of suit and it will not do f )r him 
to show that within 13 or 14 years be- 
fore suit lie was in possession of the 
land But in the case of land which can- 
not be availed of at all, it is clear law 
that tho plaintitf may show that he was 
in possession 11 years before suit^ that the 
land was flooded over with water, was in- 
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Ccipalile of any further use, and that his 
Iiossession accordingly remained down to 
within 12 yeirs of the suit because no 
disturbance of liis ])ossession cm in these 
circurnstances be supposed Ho too with 
jungle land such as this It is in my 
judgmo d quite true to siy thit it is not 
enough for the plaintiff to prove his title, 
lit is quite true to siy that it is not 
enough for him to show that 13 or 11 
years before suit he was in possession. 
But he can make a case by showing as an 
additional fact < ithor that the land in 
question was incapable of possession by 
.anyone (u* that in fact no one was inter- 
fering with his right It is possession not 
user, that has to be shown 

111 tliis ciso the defondants’case ^is that 
when t 'ey took the land in November 
1908, it was an unreclaimed jungle; that 
Kalachand wa> not in possession and no 
one was in possession If it be true tliat 
the plaintilf’s predecessor* in-title, Kala* 
chand, had a real interest which was still 
subsisting, and with which no one was 
pun orting to interfere, then it seems to 
mo that for the periol before 1908 the 
jdaintill has shown that Kalachind was 
in jiossession I am of opinion that the 
contention which found favour with Mr. 
Justice B. B (fhoso is correct, and that 
the cises cited in his judgment establish 
the proposition which he affirms An- 
other authority is the case of Sure^h 
Chandra Mukherji v Shtti hanta Ba- 
nc7ji (0). Both in the judgment of Mr. 
Justice WoodrolTe and in the judgment 
of Mr. Justice B B Gh se the law is 
so laid down and it appears to he consis- 
tent witli first principles laid down by 
the highest authority. 

The next question is whether in the 
circiimst inces of this cise the jilaintiff 
ought to be allowed to siy that this land 
before 1908 was in the actuil occupation 
of no one I may observe here that there 
is no cise of abandonment raised or pro- 
ved to the satisfaction of eitlicr of the 
Courts below I need hardly say that for 
the purpose of inferring abandonment the 
nature and character of the land are ex- 
tremely important What is said is that 
as the plainJlT came to Court witli a case 
tliat Kalachand was clearing and living 
on this jungle before 1908, he ought not 
to be allowed now to fall back upon tlio 
]u*oposition that nobody was living on 
the land g-t all. The chief authority for 
(6) A. I. k. 1924 Cal. 855, 


that contention on the part of the respon- 
dents is the decision in the ca^e of tlnr 
khal Chandra Gho^e v. D nr gad as Sa- 
vianta (l). Now, whether the nlftintiiY 
should ho allowed to change his case or 
to fall back upon an alternative case 
depends upon the circumstances, upon the' 
points at issue and the way in which he 
has pleaded This is not one of tiiose cases 
whore it is perfectly certain thit eitlier 
the plaintiff or the defendant was in •ac- 
tive jiossession If you get land on the 
border of two estates it may be peifcctly 
certain that one or other of the two pro- 
prietors used it sometimes [f the plain- 
till adduces evidence that he was in the 
habit of using it, and defendants adduce 
evidence that it was always used by them 
and the plaintiff’s evidence is disbelieved, 
it mav bo a strange thing to allow the 
plaintiff to fall back upon the supposition 
that nobody was using it at all contrary 
to the case of both the parties But 
here the defendants’ own admissions have 
to bo looked to and the surrounding cir- 
s»anccs have to bo looked to In allow- 
ing the plaintitf to proceed upon the 
basis that no one was in active possession 
of this land in 1908 one is doing no more 
than Giving the plaintiff the benefit of 
the CISC which the defendants from the 
first made I think that this is a matter’ 
in the Court’s discretion, and that it 
would be wrong to shut tlio plaintitf out 
from putting his case on tho established 
facts It has been contended that the 
defendants might have proved that Go- 
vernment actually resumed the laud in 
1907, hut if tliev had any such evidence 
it would have been adduced to disprove 
the plaintiff’s title 

For these reasons it appears to mo that 
this appeal should be allowed. I am on- 
entirely in agreement with the judgment 
of Mr Justice B B Ghose in regard to 
two further matters One is that the 
case should he sent back in order that 
jumper steps may be taken to have a local 
enejuiry made to show whether this land 
can e identified or not If it turns out 
that the plaintiff c innot succeed in pro- 
ving that the defendants are in occupa- 
tion of his land then no doubt the plain- 
tiff’s suit will fail. If, however, he* 
succeeds in indentifying the lands with 
those in possession of defendants, then 
there should be an enquiry as to tho 
terms upon which the plaintiff shouKl be 
given a decree for possession. He boiTghfc 
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this property in 1911, when the defen- 
dants wore spending money on it. In 
oonsi<\oririg this matter it is not neces- 
sary for 118 to lay down in advance any 
general propositions for the Court Ixdow, 
but it will bo for that Court to consider 
whether the defendants are not entitled 
to compensation amounting to a full in- 
demnity for the money which has been 
expended in improving the land and per- 
haps even in respect of interest thereon 
The case must go hack to ^the trial Court 
on these points. I think this appeal 
should be allowed with costs and that 
tiie appellant should have the costs of 
the second appeal in this* Court There 
should be no costs of the appeal before 
the District Judge As regards the trial 
Court the costs of the whole suit will be 
dealt with by that Court after dealing 
with the case upon this remand Tho 
decree of tlie trial Court is set aside and 
the case remanded as above mentioned 
Suhrawardi and Mujumdar, JJ — 
concurred. 

O I* Appeal allowed 
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C. C. Giiose and Buckland, JJ 

Shi/am Sundar Chakra rarti/ — Defen- 
dant— Appellant 

V. 

^ Titaqhar Paper Mxlh Co,, Plain- 

til'fs— Respondents 

Appeal No 11 of 1927 Decided on 8ih 
November 1927, from original decree of 
Pearson, J , D/- 6th December 1926, in 
O. S. No 1844 of 1926 

(rt) 0 37, — Xo tn'ihle issue 

dependent on facts —Leave to defend in the 
Oldinary way should be refused. 

Where in a suit on a pro-note thero is no 
triable issue dependent on facts, which is to be 
investigated, but simply a question of law, no 
leave should bo given to the defendant to put in 
a defence in the ordinary way. [P 124 0 1 ) 

(6) Civil r. r., *S. 100 — Pio-notc — Question aS 
to personal liability is one of law. 

The question as to whether, having regard to 
the terms of a promissory-note, any personal lia- 
bility has been undertaken by the executant is a 
pure question of law to be decided with reference 
to the terms of promissory- note. [P l‘-4 0 1] 

(c) Promissory Kote— Liability ~ ErccutoPs 
description as Managing JJircclot does not 
exclude his peisonal liability. 

An executor’s desciiptiou as Managing 
Director in tho body of the promissory-note has 
not the effect of excluding his personal liability. 

• [P12»C2] 

Where the executor, when he put his signature 
on the propii^ory-nota, signed his name with- 


out any (pialification whatsoever and did no 
take anv steps whatsoever to indicate that he 
was signing the document not in his poraonal 
capacity but for and on behalf of tho Company 
and as ilieir Managing Director, 

Held . that he was personalh lialde f.»i the 
amount of the promissoiy-not • 1. f. Jt 1027 

Pal. 612 and K Hints v. lionsidc, (102’)) 2 K.. 
P. 301, lief. fp 121 C 2J 

S C lioy--[oi' Appellant 

«S M — for Rospondenta. 

C. C. Ghose, J — This is in an appeal 
from an order made by my learned brother 
Mr Justice Pearson on 6th Decomher 
1926 on an application made by the plain- 
tiff Company under Ch 13A of tho Hules* 
of this Court for summary judgment 

The facts, shortly stated, are as follows 
The defendant Shyam Sundar Chakra varty, 
who is the appellant before us, was on- 
all material dates the Editor of tho 
“Servant" newspaper and Managing 
Director of tho defendant Company, 
namely, tho Servant Publishing Company 
Dimited It appears that tho plaintilt 
Company supplied paper from time to time 
for the use of the defendant Compiny ami 
as and when the goods were delivered, the 
appellant Shyam Sundar Ohakr.ivarty 
executed certain promissory-notes for the 
value thereof The promissory-note^ wore 
eight in number. Tlio plaintiff Company 
made attempts to reilizo the moneys duo 
hut did not succeed Thero was on the 
date of the applicition a sum of 

Rs. 8,910-2*6 due to tho plaintiff (Com- 
pany for principal and a sum of 
Rs. 463-4-4 on account of interest 
The promissory-notes were all alike and 
one of them, which is printed at p 1 of 
the paper- book, may ho quoted herein as a 
simple : 

Dll (Icmand I, Sham Snnd.ir Gliakiav.ii ty 
Ksq., Editor and Managing Director, ‘*Tho Soi - 
vaiit,” promise to pay tho Titaghar Paper Mill.'i 
Co. litd., or order tlie sum of rupees iiiiu' him- 
dred and twenty-two and annim four only together 
with interest thereon at tlie rate of twv.dv.‘ por 
rent per aniiuin from the tenth Pebruary 192^>, 
being the value of one hundred and thirty-six 
roams of paper sold and dehveied to iaj> from 
their go own as pv-r thi*ir delui*iy order 
"No. TXiHH.” 

The appellant filed an ailidavit ii> 
answer to the application of the plaintiff* 
Company in which ho contended that ho- 
did not sign the said promissory-notes in 
his personal capacity in consideration of 
the paper being supplied to the defendant 
Company and that, under the circum- 
stances, the Servant Publishing Com- 
pany Ltd. were’ alone liable for (iho price 
of the paper supplied and that there wa 
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210 personal 1' ability undertaken by the 
appellant. The matter came on before 
my learned brother, Mr Justice Peirson, 
on Gth Decern her 1926, when he made an 
order in terms of the plaintiff Company’s 
summons for summary judgment. He 
held that, having regard to the terms of 
the promissory-notes, it could not bo con- 
tended that the appellant had not under- 
taken any personal liahilitv in respect 
oL the sums mentioned in the said 
pi’omissory-notcs 

On appeal it is argued on behalf of the 
appellant by Mr. B C Roy, firstly, that 
there was a triable issue raised by the ap- 
jiollant and that no summary judgment 
should have been passed ; and, in the 
second place, that on the construction of 
the promissory-Jiotes themselves there 
was no ])ersonal liability undertaken by 
the appellant and tliat, therefore, no 
decree should h:ive been made agiinst him 

As regards thoQrst point: it is sufficient 
to observe that, on the materials before 
us, it is cleir that there was no triable 
issue dependent on facts which were to be 
investigated, hut there was a question of 
law raised by the apjiollant, namely, 
.whether, having regard to the terms of 
the promissory notes any jiersonil lia- 
jbility had been undertaken by the appel- 
ilant That question did not in my 
opinion involve the taking of evidence It 
was a pine question of law and hxd to bo 
decided with reference to the terms of the 
promissory-notes On the decision of that 
question depended as to whether there 
should 1)0 a 'Ummary judgment in favour 
of the plaintiff Company or whether leave 
to defend the suit should he given to the 
appellant. Mr Justice Pearson held on 
the c instruction of 'the promissory^otes 
tint the apj)cllant Ivad un lertaken a 
personal liability and passed summary 
judgment in favour of tlie jilaintilT Com- 
pmv. Th it amounted to saving th it, in 
the circumstances disclosed no leave 
should be given to the defendant to put in 
a defence in the ordinary w iv That dis- 
poses of the first point raised by Mr Roy 

As regards the second point: it is suffi- 
cient to observe that, having regard to 
the cases, some of which are referred to 
in my judgment In the matter of Jagndia 
Cotton Mills Ltd. (I), it cannot be conten- 
ded on the documents in this case that 
the appellant had not unde taken and did 
not undei’take any personal liability The 

(L) A. l. n. 19^7 Cai. 612. 


appellant’s description as Managing Direc- 
tor in the body of the promissory-notes 
had not the effect of excluding his pea’sonal 
liability It is noteworthy thit the ap- 
pellant, when he put his signature on the 
promissory-notes, signed his name with- 
out any qualificition wh.itsooyer and did 
not take any stops whatsoeyer to indicate 
that he was signing the document not in 
his personal cipacity, but for and on be- 
half of the Roryant Publishing Company 
Ltd , and as their Managing Director 
Under these circumstances, there could 
only haye been one answer to the ques- 
tion raised by the appellant, and in my 
opinion Mr. Justice Pearson rightly 
negatived the contention raised by the 
appellant 

Mr Roy has drawn our attention to the 
CISC of Elliott V Box- Ironside (2) That 
case, as I read it, is entirely against 
Mr Roy’s contention What happened 
in that case is this : The action was 
against two defendants as indorsers of a 
bill of exchange Those defendants were 
the Directors of a Comjiany called the 
Fashions Fair Exhibitions Ltd , and one 
of the defendants was a person named 
Mason who was the Managing Director 
The Company accepted two bills of cx- 
ch.inge for £1000 each, bub inas- 
much as the capital of the Company was 
not more than £400 it was sugges- 
ted that the two bills of exchange should 
bo indorsed by the two Directors, namely 
Sir Henry Bax- Ironside and Mr R A 
Mason They accordingly indoised the two 
bills of exchange, and the contention tliat 
was sought to bo canvassed on their be- 
half before the Judge in the Court of first 
instance and in the ourt of apjieal was 
that they had nob accepted any personal 
liability. It was held that having regard 
to the facts that, although they had des- 
cribed themselves as Directors, they were 
re illy guaranteeing a debt due by the 
Fashions Fair Exhibitions Ltd , and that 
they accordingly could not ‘avoid lia- 
bility as guarantors Bot on law and on 
facts, this CISC, as I read it, is against the 
contention put forward before us by 
Mr Roy 

On all tliese grounds I am of opinion 
that this appeal should stand dismissed 
with costs 

Buckland, J.— I agree. 

N K. Appeal dismissed 

2 k7b.1ioL I 
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B. B. Ghosk and Roy, JJ. 

Gutzar Mondal and others — PiaintitTs 
— Appellants. 

V. 

Trailakyanath Shah and others — De* 
fondants — Respondents 

Appeal No. 101 of 1925, Decided on 
14th July 1927, from orij^inal decree of 
Sub-Judge, Maldah, D/- Sth August 1924. 

Contract Act,S.'k6 — Joint morUjaijccs — ray- 
ment to manayimj co-vwt tyayec operates a valid 
discharge. 

The pnuciple that payment to one of several 
joint Cl editors does not operate as a discharge 
of the debts m so far as the other crcdiiors are 
concerned is not applicable to a case where the 
payment is to a joint mortgagee who was 
the manager and . I gent of the others 22 C. W, 
N. 1021 and A. I. R. 1927 Cal. 423, D\^t. 

[P 126 C 1] 

Sarat Chandra Mukerjee and Indu 
Bhusan Mukerjee — for Appellants 

Jatindra Mohan Choudkart, Sarat 
Chandra Hoy Choudhuri and Gopendra 
Krishna Banerjee — for Respondents. 

Roy, J . — This appeal arises out of a 
mortgage suit dismissed by the Subordi- 
nate Judge of Maldah The plaintiff 
Gulzar Mondal (who died subsequently) 
and his cousins Sabektulla (tho predeoes- 
sors-in-interost of detondants 4, 5 and 
6) and Sariatulla (the predecessor of 
defendants 7, 8, 9 and 10) lived in joint 
moss and had joint properties including 
a money-lending business which was 
carried on at several places According 
to the plaint Sariat was the sole karta 
or manager till his death which happened 
in Baisakh 1315 B. E After his death 
his son, defendant 4, was selected as 
the karta “ as ho was smart and intelli- 
gent " It appears that he was tho karta 
at Rahanpiir. The principal defendants 

1 and 2 used to borrow money from the 
Mondal family. In lol3 B E they 
executed a mortgage-deed called a kar- 
barnama in favour of Sariat as security 
for the loans up to a certain amount, 
After Sariat’s death defendants 1 and 

2 executed on 5th Magh 1315, corres- 
ponding to l^th January 1909, a fresh 
karbarnaina in favour of Gulzar (who 
was in c'.jrgo of the money-lending busi- 
ness at Biswanithpur, the family seat) 
and defendant 4 They wore to borrow 
to the limit of Rs, 5,000 and pay interest 
at li per cent, per mensem with annual 
rests. The^actual transactions were to 


be entoied in a dastabij and tho stipula- 
tion was that no transaction not entered 
thoiein would be taken into considera- 
tion It appears that immediately be- 
fore Saiiat’s death, when he was ill, the 
business at Rabanpur was placed in 
charge of a relative, Sahimaddi Munshi. 

Defendant 4 thought ho was making, 
misappropriation and dismissed him. 
Dissensions started among the family 
and there were civil and criminal cascs> 
in which different members seem to have 
taken different sides It is not clear 
when tho business at Ralianpur came to 
an end On the last day of limitation 
Gulzar commenced this action lor his 
share of the mortgage-debt, viz , one- 
third. It was stated that the karbar- 
nama and other papers were in the cus- 
tody of defendant 4 Gulzar claimed 
his share of the mortgage-debt from 
defendants I and 2 and there was an 
alternative prayer that if they had paid 
up and there was a valid discharge, a 
decree might be jiassed against defendant 
4 Defendants 8 and 3-A were joined 
as being purchasers of a portion of the 
mortgaged properties. The heirs of 
Sabektulla and Sariatulla wore also* 
joined and an option was given to them 
to join Gulzar as co-plaintilfs. The 
daughters of Saliektulla and Sariatulla, 
viz , defendants 6, 7 and 8, on their 
prayer, were transferred to tho category 
of the plaintiffs and ajiparontly accepted 
tho statements in the plaint Defen- 
dants I and 2, i e , tho principal defen’ 
dants and defendant 4, the manager 
at Rahanpur, resisted the suit and their 
defence in short was that there had been* 
an adjustment of accounts and tho debt 
was paid up by defendants I and 2, 
who got back the karbarnama from 
defendant 4 and also a receipt from liim 
Tho dastabij which was to bo a record 
of the transactions between the Mondals 
and the principal defendants is not forth- 
coming. Tho cise for the plaintiffs was 
that it was with defendant 4 ; the 
defence was that it was sent to the 
Biswanapur along with other papers and 
received by Gulzar In tho absence of the 
dastabij tho plaintiffs relied on the 
money advanced in 1906 in tho time of 
Sariat and a hisab Said to have been 
made up on lOth Magh, 1316 B E. and 
a subsequent letter of acknowledgment." 
The question as to how mv\ch was 

actually advanced lost its importance 

•) •' 
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•on the plea set up. The learned Subor- 
dinate Judge held that defendants I 
and 2 had got a valid discharge from 
defendant J and that the latter could 
not be made liable without bringing a 
suit for accounts and in this view of the 
•case lie dismissed the suit The plain- 
tilTs have appealed, 

'Che learned vakil a])pearing for (he 
plaintifl's-appelhints grounds his claim on 
the argument that one joint mortgagee 
cannot give a full discharge when there 
are joint mortgagees. 'J’he case of Abdul 
Hakim v Adijata ('hand) a Das (l) was 
•fjuoted for the principle, that ‘ payment 
to one of several joint creditors does not 
necessarily ojierate as a discharge of the 
debts in so far as the other creditois are 
^voncerned The jirinciple was atlirmed 
in the case of Satuidra Nath Cdwudhmy 
v Jatuidia Nath ('houdhuri/ (2) The 
principle is not applicable to the facts 
of the present case 'Che payment heio 
was to a joint mortgagee, hut lie was also 
a person who was the manager and agent 
of all the Mon 'als The (juestion really 
is wliethcr he could take the money on 
behalf of all tlio cosharers Defen- 
dants I and 2 had a running account, 
d-'hey were to take Joans which were (o 
ho entered in a d«istabij kept by 
defendant 4 and ho was to receive the 
])ayments Defendant 4 is described 
as the manager and agent of the Mondals 
at Rahanpur in the plaint and the state- 
ment is rcpoitcd in the jdaint more 
than once It was urged that defen- 
dant 4 worked under Oulzar’s control 
<and for this argument reliance is jilaced 
on the wiitten statement of defendant 
1, that when the debt was paid up a 
remission was made with tlio consent of 
Gulzar Defendant 4 made this 
statement to show that Clulzir was 
aware of the payment of the del)t. It is 
quite conceivable tliat Gulzar was con- 
sulted ft would he natural for defen- 
dant 4 to do this, hut the argument that 
defendant 4 acted under Gulzar and had 
no authority beyond a certain point is 
against the plaint 

The learned vakil contended that there 
was collusion betw'een the contesting 
defendants He referred to the evidence 
given by defendant* I in a criminal case, 
on 8th April 1910, wherein he said ho 
iiad paid up Sariat’s loan, but he also as- 

“(D [lOa] 2/C. W. N.~rd^lrr-49 I. C. 63. 

(i!) A. i. K. 1027 C’au ^‘J5. 


sorted that ho had taken a fresh loan 
and he admitted the agreement or 
karbarnarna. The learned vakil then re- 
ferred to a letter from one of the defen- 
dants whicii goes to show that the con- 
testing defendants consulted together 
before filing the respective defence. It ap- 
pears that the Court below allowed the 
defendants about a year to tile their writ- 
ten statements. At is to he regretted that 
the Court was so lax in this matter, but 
people may consult each other when they 
hajijion to be in the same box During 
the stress of arguments the learned vakil 
advanced the theory that no payment had 
been made and that the endorsement of 
])ayrnent was made on the karbarnarna 
after the suit was filed. The suit, as I 
have said, was filed on the last day of 
limitation. It is inconceivable why 
Masinaddin (defendant 4) should not 
realize anything from defendants I and 
2 during the 12 years In the Court 
below, it would appear that'tho suggestion 
was, that the payment was made not in 
131'7, hut in 1318 B E and that was done 
by defendants 1 and 2 transferring cer- 
tain properties to defenrlant 4. The 
allegation that there was collusion does 
not rise beyond mere suspicion l^lven if 
there was any collusion defendants 1' 
and 2 cannot be held liable They have 
paid up to tlie manager and agent and] 
they liavo got back their mortgage-deed 
fully satisfied They have obtained a' 
valid discharge. 

It was argued that there was litigation 
between the different members of the 
iMondal family and that if defendants 
1 and 2 paid up at that time to one 
member they did so at their peril. It 
ajipcars that Sariat’s daughters thought 
that they were being deprived of their 
share in the business and they started 
litigation (iulzar at that time was on 
the side of defendant 4 It appears that 
the police came and locked up the Rahan- 
pur gaddi, hut this was only for a brief 
])eriod The police returned the keys 
and the business was resumed. Gulzar 
himself filed an affidavit so late as 17th 
July 1911, and said so, though he alleged 
that they had started a fresh business 
after the dismissal of Bahimaddin De- 
fendant 4 remained the manager at 
Rahanpur and nothing was done to re- 
move him from the position of ^paan- 
ager which was originally assign^ to 
him. In this connexion it n^ay be men- 
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tiouecl that Sariat’s daughters sub’ 
sequently filed an account suit (viz on 
24th »April 19U) against both defendant 
4 and Gulzar for accounts from Baisakh 
1315 B. E. to Aswin 1316 B. E and the 
decree, Ex. I, was obtained only against 
defendant 4. The debt under discussion 
does not seem to have formed the subject- 
matter of that suit Sariat’s daughters 
may not have been aware of it They 
did not challenge the position of 
defendant 4, but* wanted accounts from 
him Defendant 4 continued to be 
the manager till July 1911 and for some 
time after l^^vidence was given by a son- 
in-law of Khatija (one of the daughters 
of 8ariat) that he warned the i)rincipal 
defendants not to pay to one co sharer, 
but, as tlie learned Subordinate Jiilge 
points out, it cinnot be believed that he 
would give a warning in 1316 B E when 
ho did not mirry into the family till two 
years after The finding of the learned 
Subordinate Judge tlvat defendants 1 and 
2 got a valid discharge appears to he nn- 
assailahle. 

There remains the question whether 
there can bo a decree against defendant 
4 in this suit, Tlie learned Subordinate 
Judge says, and we think very ])ropcrly, 
that the plaintiffs should have brought 
an account suit The learned vakil states 
tliat the time has gone and he refers to 
the fact that defendant 4 and Oiilzai* 
have realized their shares by bringing 
suits on certain bonds Tlic decrees have 
been hied, but we are not in a position to 
know under what circumstances the 
decrees were achieved It seems diflicult 
to believe that the })arties never discussed 
among themselves the present debt. It 
is the fault of the plaintilTs that they 
have delayed so long in bringing this 
action and other remedies are barrel 
The position being that defendant 4 
was the manager and karta of the Eahan* 
pur gaddi, and it being common ground 
that money pissed between Rahanpur 
and the principal gaddi, the plaintiffs 
cannot succeed except by an adjustment of 
accounts in properly framed account suit 
We, therefore, agree with the conclusions 
arrived at by the Court below. The ap- 
peal is dismissel with costs. There will 
be two sets of costs, one set for defen- 
dants I and 2 and another for defen- 


dant./. 

B. B Ghose, J 

N.K. . i 


-I agree. 

Appeal dismissed 
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SUHRAWARDY AMI) MALLIK, JJ 

Magiiamoyi Eai — PlaintitI — Appellant 
v 

Brojendra Lal Das ChowdhiiJ y and 
others — Defendants — Respondents. 

Api)eals Nos. 84 and 85 of 1925, De- 
cided on 22nd July 1927, drom ap- 
pellate decrees of 2nd Sub-Judge, Sylhet, 
D'-23vd May 1924 

Prov%ncial Small Cause Coiots Art, Sch, ‘2, 
Aft. 2d — Suit by a partner after the ihssoliitiou 
of the 2 '^^^tnei ship must he fo) genet al account 
— Maintainahilltn of a suit between partners 
loitkoui taking accounts depends upon circum- 
stances of each case. 

The g‘Vicral rule of lau is that a suit by a 
])aituev after the dissolution of the paitnership 
must be f< r a general account unless -special cir- 
cum''t.iuccs exist which entitle one paitncr to 
bring a .suit against another or otheis for a 
patticular item. Rut if the sui& relates to the 
Jo^s and profits of the parlneiship business or to 
the stock-in-trade or capital < mployed in the 
business in lespect of which all paitneis have 
e<pi<il lights, 11 must be one loi a general ac- 
count of the partnership husiiicbs. The m.uu- 
tainalnlity of a suit between partners without 
taking .1 general account of all the partnership 
dealings of tr.uisaction imist depend upon cir- 
eaini^tances of e.icli case and upon whetlier ju.s- 
tice can icall} be done without liking such 
account. fR C 2J 

A per.son cMiinot bung a .su t for a specific 
sniii without a general suit for aci'onnts for the 
)>iirpose of ascertaining it lie is entitled to a 
share in the assets of thi' lirm. 

A dispute between paitners whoso business 
lias come to an end regarding the division of tlie 
assets cun only be finally settled in a pioper suit 
for adjustment of accounts, and it is not proper 
that each of the p.irties should proceo by sepa- 
late suits m order to recover from the others 
an;y sums due to the paitncrship business which 
they may have realized. 

A suit for specific sum of money lainnot be 
converted into a suit for accounts. 

A suit for recovery of specific sum of money 
does not assume the character of a suit for ac- 
counts meiely because iu the determination of 
the question in controversy accounts may have 
to be examined. 215 Cal. 2ti; 21 C.L.J . DO and 2S 
Mad. 3J1, Foil.. 17 .C ]V. K. 351 and 32 Mad. 
70, J)ist. [R l‘il)C 1, 21 

Btrendra Kumar Dcy and Nthiinja 
Behary Ray — for Appellant. 

Gopal Chandra Das, Satyendra Kishore 
(those and N trade Bandhu Ray — for Res- 
pondentg. 

Judgment — The plaintiff and defen- 
dants 6 to 8 in the first suit, who are 
defendants 2 to 4 in the second suit, were 
partners in a business. They^fell out and 
the present suits were brought«.\by the 
plaintiff. The fjrst suit which we will 
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call the money suit was for recovery of a 
sum of money, being one-third share of 
the plaintiff in certain ornaments and 
cash which were in the iron safe of the 
linn and were wiongly taken away hy the 
defendants. Her case against defendant i 
was that he, in collusion with the partneis, 
misappropriated the ornaments and cash 
taken out of the iron safe There were 
four more defendants, the neighbouring 
shop-keepers, who were said to have 
helped the other defendants in the taking 
out of the money and articles. The de- 
fence was that the plaintitf’s brother 
Jiama Chaian was at one time acting as 
the manager of tlie firm and he was dis- 
missed because of his defalcations, and 
defendant I was requested by the other 
partners to help them in the xiayment of 
creditors and for that purpose money was 
taken out of the safe and applied in the 
payment of the debts of the firm As i*o- 
gards the ornaments : the defendants were 
willing to produce them in Court and to 
abide by the order of the Court with re- 
gard to their disposal. The Muusif who 
tried the case found that the delendant’s 
version of the story was true and the suit 
for money was dismissed and it was de- 
creed in'respect of the one-third share of 
the plaintitl in the oinaments The lower 
appellate Court upheld the decree of the 
trial Court and hence this apjioal by tlie 
plaintiff. At the hearing the suit was 
withdrawn as against defendants 6 to 8 
(partners) who were dismissed from the 
suit. On the findings of the trial Court 
which were endorsed hy tlie lower a])pel- 
late Court we do not think that theie is 
any question in this case which entitles 
us to interfere with the decree The 
finding is that defendant 1 who is a highly 
respectable man under the authority of 
the other paitners took out the money 
and jiaid the debts of the firm with great 
adyantago to the firm, the debts being 
paid otf at 55 per cent That there was 
no misa})propiiation by defendiint 1 and 
that the present suit was instituted ap- 
parently at the instigation of Bama Cha- 
ran, the brother of the jilaintiff On these 
findings no question of law arises and the 
suit was rightly dismissed Appeal 
No. 84 is dismissed with costs. 

The other suit which may bo called the 
title suit was brought by the plaintiff for 
recovery of one-third share in the sale 
proceed^ of the stock-in-trade Defendant 
1 is Brojendra Lal Das Chowdhury, who 


was defendant i in the other suit, and his 
defence is that he acted bona fide under 
instructions from the other partners On 
the findings there can be no question that 
the suit was rightly dismissed against 
him. 

As regards the claim against the 
partneis the Miinsif found that the 
amount of debt jiaid oil by the other pirt- 
neis far exceeded the value of the stock- 
in-trade as put by the plaintilt He also 
held that the sqit was not maintiinable 
without a general suit for accounts as 
between partners Tn this view the suit 
was dismissed The Subordinate Judge 
in appeal did not discuss the meiits ol tlio 
case, but dismissed the apjieal on the 
ground that the suit in the lorm against 
the partners was not maintainah'o The 
learned vakil for the ai)pellant aigues that 
the view of the lower a])])eilatc Court on 
law is wrong as tlie suit was maintain- 
able. There can be no question that the 
general rule of law is that a suit by a 
])artner after the dissolution of the part- 
nership must be for a general account 
unless special circumstances exist which 
entitle one paitner to bring a suit against 
another or others for a particular item 
But if the suit relates to the loss and 
jirofits of the partnership business or to 
the stock' in- ti ado or capital employed in 
the business in respect of which all part- 
ners have equal rights, it must lie one fori 
a geneivl account of the partnership busi-1 
ness But maintains the learned vakil* 
for the appellant that an action for a 
specific sum, as for the price of the filain- 
tiLt’s share in the sale pi'oceeds of the 
stock-in-trade, is maint.iinable without a 
suit for accounts. He also contends that 
if in order to give proper relief ii , is neces- 
sary to take accounts from the defendants 
the Court should take such accounts. 

With reference to the second branch of 
the argument it may be said that the first 
Court did go into the question and found 
that the other p irtners used the proceeds 
of the sale of the stock-in-trade in paying 
off the debts and they will not, therefore, 
bo liable. As to the first contention our 
attention has been drawn to the decision 
in the case of Durga Prosonno Pone v. 
llaghu Nath Dass (1). In that c.^so one 
partner under arrangement amongst the 
partners borrowed a sum of money and 
put it into the partnership till. Subse- 
quently the creditor by a suit against 
“ (1) [lb98] 26 Cal7251— 3 
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that partner realized the amount. There- 
upon the partner sued his other partners 
for contribution of the money which he 
had to pay under the decree of his cre- 
ditor. The learned Judges held that such 
a suit was maintainable without a gen- 
eral suit for accounts on the ground that 
the money secured by the^romissory note 
for which the suit was Irrought against 
the plaiptitt did not become an item of 
the partnership accounts On the facts 
of that particular case the (’\ecision seems 
to be perfectly justifiable One partner 
had to contribute to the capital of the 
firm out of which profit was received by 
all the partners in equal shares, and if 
that partner had to pay the money which 
he had so employed in the partnership 
business, there doos not seem to be any 
reason why he could not recover by way 
of contribution the share of the debt pay- 
able by the other partners The suit had 
nothing to do with the i)aitnership busi- 
ness or with reference to the assets of the 
partnership The learned Judges in that 
case went thoroughly into the law as to 
the rights of partners amongst themselves. 
But on the facts of that particular case 
it was evident that the general rule, that 
a suit between partners relating to the 
partnership business must be a suit for 
general accounts of the dissolution, did 
not apply. Moreover, the rule has been 
stated in Bindley on Partnership, 0th 
edition, p G63 in answer to a question 
formulated by the learned author: 

When can an action bo maintained between 
partners without taking a general account, of 
all the partnership dealings and transactions; 

This question, according to the learned 
author, 

can only bo answered f generally by saying that 
each case must depend upon its own circum- 
stances and upon whether justice can really be 
done without taking such account. 

In the present case it must bo admitted 
that the plaintiff cannot sue for a specific 
sum without calling upon the other part- 
ners to show how the price of the stock- 
in-trade was applied by them, in other 
words, she cannot bring a suit for a spe- 
cific sum without a general suit for ac- 
counts for the purpose of ascertaining if 
she is entitled to a share in the assets of 
the firm. In Bam Chandra Pal v. Krishna 
Lai Pal ( 2 ), a suit was brought in the 
Small Causes Court by one of the partners 
for a sum of money alleged to be due by 
the other partners. The question before 

N. 351^11 iTcTm. 
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the Court was whether the suit was main- 
tainable in the Court of Small Causes. 
The learned Judges held that a dispute 
between partners, whose business has come 
to an end regarding the division of the 
assets, can‘only be finally settled in a pro- 
per suit for adjustment of accounts; and 
it is not proper that each of the parties 
should proceed by separate suits in order 
to recover from the others any sum due 
to the partnership business which they 
may have realized. We have also been 
referred to the case of K Venkata Bcddi 
V. K. Narasayya (3), but wo do not see 
what hearing that case has on the facts 
of the present case. There, under the 
terms of the contracts between the part- 
ners, the working partner was to make 
over all the cheques and moneys received 
by him to the capitalist jiartner Ho had 
omitted to do so and a suit was brought 
by the partner supplying the capital for 
the recovery of the cheques. It was held 
that a suit did lie There is no special 
contract in this case and in our opinion 
the general law must prevail, namely, 
that the j^laiiitilf cannot maintain a suit 
for her share in the assets of the partner- 
ship without bringing a suit for a general 
account. 

Wo further do not think that in 
the present case it was the duty of the 
Court to take accounts from the defen- 
dants and give proper relief to the plain- 
tiff. As has been held in Kshctrnnath 
Pjanerjee v. Kalidasi Dasi (4), a suit for 
recovery of a specific sum of money does 
not assume the character of a suit for 
accounts merely because in the determi- 
nation of the question in controversy 
accounts may have to be examined 
Though the question before the Court 
then was whether the suit was maintain- 
able in the Small Causes Court the gen- 
eral principle that a suit for a specific sum 
of money cannot be converted into a suit 
for accounts is sound. To the same otfect 
is the case of K. Bunga Beddi v. Subbiali 
Setty ( 5 ) in which it is stated that a suit 
for an account is a special form of suit in 
which a special process is required for the 
purpose of taking accounts and that ever^y 
case in which accounts have to be looked 
into to ascertain the amount due ‘to the 


(3) [1909] 32Hcid. 76“1 I. C. 384 -19 M.L.J 

10 . 

(4) [1917] 27 0. L.J. 9G=41 1.0.929=21 0 
W. N. 784. 

(5) [190i] 28 yL\d. 394. 
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plaintiff cannot ho said to be a suit for 
accounts. In our judi^mont the suit, as 
brought by the plaintiff, is not maintain- 
able and the plaintiff is entitled to no 
relief. It would not have been necessary, 
on the findings of fact arrived at by the 
trial Court, to go into the question of 
law but for the extremely unsatisfactory 
judgment of the lower api^ellate Court 
which gave sufficient indication that the 
learned Subordinate Judge did not fulfil 
his function as presiding over the appel- 
late Court This appeal is accordingly 
dismissed with separate costs to respon- 
dent 1 and to respondents 2 to 4. 

N K. Appeals dismissed. 

i 
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B. B Ghose and Roy, JJ. 

Mt. Rukeya Banu and others — Defen- 
dants — Appellants. 

V. 

Mt. Nadira Banu and others — Plaintiff 
and Defendants — Respondents. 

Appeals Nos. 175 and 2G1 of 1925, 
Decided on 28th Juno L927, from original 
locrees of Sub JudgP, First Court, Sylhet, 
D/- 11th June 1925. 

{a) Mahoynedan Law — Wahf made pnor 
[a 191B — Illusojy bequest to charity — Real ob- 
ject to benefit settlors family — Waif is not 
':ahd nor is made vihd by Mussalman Wakf 
Validating Act (6 of 1913). 

la order to perpetuate the names of hi.s ances- 
lOrs, and to keep the properties intact for e^er, a 
J.ihomedan made wakf in lS(;y of all his pro- 
perties for the benefit of his childion, etc , how 
ow soever; and in their absence, of the poor 
[insmon and relatives, mendicants, people des- 
itute of all means, widows and orphans for all 
ime. Out of the income of Hs. 10,000 the settler 
lad set apart Ks. 45G per year for chanties. 
5ome of the doscendants sued for partiticn of 
ho properties m 1922, 

Held : that the provisions for the benefit of 
he settler’s family were invalid as constituting 
i^akf under the ]\[ahomedan law and they could 
lot be validated by the l\russalmin Wakf Vali- 
.ating Act, 1913, which is not retrospective, 
nd that the gift to chanty was so small in 
omparison with the income of the property 
hat the gift for charities might very well becou- 
idered to be quite illusory : 17 Cal. 49S (7k 0).* 

7 Rom. 1 (ik C.) ; 22 Cal. 619 (i . 6k) ; 23 AIL 
33 (ikCk) ; 27 AIL 320 {1\ C.) ; A. I. IL 1022 
P. C.) 107, lieL ow. [P 132 C IJ 

(b) Adverse possession — Wakf — Mutwalli in 
possession — Wakf turning out to be void — Mut~ 
:alli can not claim to have been in adverse 
possci'Sion, 

If a person takes possession of certain pro- 


perty as a mutwalli and holds possession of it 
on that basis, he cannot afterwards turn round 
and say that the wakf being void, he was in 
possession in his own right and claim the pro- 
perty as his own as against the beneficiaries. 
Having come into possession under one title, he 
cannot improve his position by asserting that 
that title was noii-oxisLent, but he held under 
some adverse right which extinguished the title 
of the beneficiariQf under the deed by virtue of 
which ho entered into possession. 

(c) Mahomedan Law — Wakf—Mutw/iUi. 

The mutwalli has no legal estite in the pro- 
perty : A. I. n 1922 P. 6k 123 ; A. I. Ji. 1923 
P. 6k 44, Foil. [P 135 0 1] 

(d) As'^am Jjand and Revenue Regulation (1 
of 1B8G) — N. 154 (1) — Right of the civil Court is 
not ousted by the section. 

Although, under S. 154(1) (e) read with S. 96 
of the Act, partition, whether perfect or imper- 
fect, of revenue-paying properties must ba made 
by the revenue authorities, the jurisdiction of 
the civil Court to determine the right of the 
parties to the propoity in dispute, as well as the 
shares to which they are entitled, his not bean 
taken away by S. 154 (1). [P 135 C 2] 

(e) Civil P. C., S. il— Res judicata. 

The judgment against a creditor who sought 
to attach the property cinnot operate as res 
judicata as agiiiist the judgment- debtor in a 
suit brought by him ag.iinst the claim mt . 11 

Rom. 114, List. [P 134 C Ij 

iic (/) Evidence Act, S. 115 — Admission of 
wakf by mntwalli does not estop him fioin 
claiming a share in it as lieiVy if wab f is void. 

Whore tlie rautwilli was in pv^ssession and wa® 
distributing the income to the beneficiaries he i® 
not estopped from saying later on to the benefi" 
Claries. “ Now 1 discover that the settlement in 
wakf IS void. I have no right to hold the pro- 
perty as mutwilli, }OU are leally the owners of 
the property and I am only entitled to hold a 
.share as the heir of the grantor. So you may 
got your slmres if you like and I am willing to 
pait with the possession of the properties as 
mutwalli in your favour.” [P 134 C 2] 

(p) Document — Construction — Intention of 
maker must be found from 'expressions used — 
If tioo constructions possible^ one making deed 
valid should be accepted. 

The true rule of construction of deeds is to 
find out the intention of the testator or settler 
from the expressions used in the document it- 
•self, and then to apply the law as to W’hether 
the intention so expressed is valid or not. If, 
however, it so happens that it is possible to 
construe a document in two different ways the 
Court may accept the construction which would 
make it valid. [I* 132 C 2] 

Brojo Lai Chahravarty and Paresh Lai 
Shome — for Appellants. 

Sarat Chandra BasaJc and Syed Nasim 
Ali, Birendra Kumar De and Benoyendra 
Nath Palit — for Respondents. 

B. B Ghose, J . — Those two appeals 
arise out of a single suit ior partition 
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which has been dismissed by the learned 
Subordinate Judge Appeal 175 of 1925 
is by defendants 4 and 14 to 17. The 
contesting respondents are defendants 1, 
8, 11, 18, 34 and 66. The representatives 
of defendants 13 and 27, as well as defen- 
dant -6, appear in this Court by their 
guardian ad litem, the Deputy Regis- 
trar These respondents support the 
appeal made by the appellants. Ap- 
peal 1161 of 1925 is by the plaintitf. De- 
fendant 1, who appears as one of the res- 
pondents, resists this appeal. There is one 
common ground between the two appeals, 
and there are certain dillerent grounds in 
the apjieil preferred by the ])laintitf 
which will be dealt with separately The 
property in question originally belonged 
to the ancestor of the parties, a gentleman 
named Syed Bakht Majumdar He 
created a wakf of some of his properties 
by a deed, dated the 28bh August 1867. 

The plaintiff asked for partition of the 
properties comprised in that document in 
her plaint, and the defendants^ who are 
appellants in appeal 175 of L925, and the 
other defendants who also support the 
plaintiff ’s suit for partition, also asked for 
partition of those properties In the ap- 
peal, however, the claim for partition 
with regard to those properties is given 
lip by both sets of appellants, and it is 
conceded that a valid wakf was creited by 
that deed with regard to the properties 
included in it. The dispute now in with 
regard to the question vvhether the other 
properties included in the plaint, both 
moveable and immovable, are capable of 
being partitioned The Subordinate Judge 
has dismissed the suit mainly upon the 
ground that the immovablo properties 
wore constituted a valid wakf by Syed 
IHkht Majumdar, by a deed, d.ited the 
bth April 1869, which is Ex 5 in the 
suit That being so, these properties are 
not liable to be partitioned. The Sub- 
ordinate Judge further found that the 
claim of the plaintiff was barred by the 
rule of res judicata and the plaintiff was 
also estopped from questioning the vali- 
ality of the wakf on ac ;ount of certain 
transactions which will be stated later on. 
The Subordinate Judge, however, did not 
give any reason for dismissing the claim 
for partition of the moveables. Two other 
points were -raised before us on behalf of 
the contesting respondents which wore 
not decided by the Subordinate Judge. 
^The first point was that the suit of the 


plaintiff was barred by limitation and the 
second was that the Court had no juris- 
diction to direct the partition having re- 
gard to S 154 (1) (e), Assam Land and 
Revenue Regulation. 

I shall first deal with Appeal 175 pre- 
ferred by the defendants. Their case is 
that they are entitled to certain shares in 
the properties as the heirs of the original 
Ovvner, Syed Bakht Majumdar. The dis- 
missal of the plaintiff’s suit has affected 
their right to partition and so they are 
entitled to present the appeal against the 
judgment of the Subordinate Judge and 
to have it declared ,,that the property is 
liable to be partitioned and to have their 
shares ascertained. The most important 
question ^n this case is with regard to the 
validity of the wakfnama, dated the 6th 
April 1869, Ex. 5 I do not think it is 
necessary to recite the contents of the 
document in detail. I think it will be 
quite sufficient to give the important 
provisions of the deed Tliose are as 
follows : 

lu order to perpetuate the names of my an- 
cestors and to keep the properties intact for 
ever, I, ^vith full reliance on God, do hereby 

mike wakf of :ill my prope-ties, etc 

for the benefit of my children, etc. how low so- 
ever, and in their absence, of the poor kinsmen 
and relatives, mendicants people destitute of 
all means, widows and orphans for all time to 
come etc. etc. 

Para. 3. — That so long as I shall be alive, the 
family expenses and the allowances, etc., of the 
beneficiaries shall be What I have mentioned to- 
day in the list whicli 1 have made over to the 
mulwalli, and the amounts mentioned therein 
shill remain fixed, or the sime miy be varied in 
future, it I think fib. 

It is thou provided th.it, after defraying 
all these expenses, the surplus iucomo 
shall be deposited in the tahabil of the 
wakf; and it is further provided that with 
that surplus income other properties 
should be purchased. 

Para. 7-That properties would be purchased for 
all the beneficiaries under the wakf out of the 
money which would remuii as suiplus after 
p lying the monthly allowance, (Tc. ... if 
no property bo purchased, then two-thirds of 
the said surplus money should be divided 
amongst the beneficiaries under the wakf at the 
end of the ye<ir. . . 

Para. 1). — Thit should a male mutwalli die, 
his childrem would get the allowaiico duo to 
him ; and as regards my daughters, the mut- 
walU shall have power to vary the allowance 
fixed for them at present and to piy or with- 
hold payment of the allowance due to them to 
their children after their death ; and should 
any of the beneficiaries under the wakf die 
childless and unmirried, his monthly allow- 
ance should form part of the tahabil of the 
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trust and should be distributed amongst 
the other beneficiaries under the wakf or 
amongst some of them at the discretion *of 
the mutwalli. 

Then there are certain other para- 
graphs which provide for charitable uses 
if the descendants of the settler became 
extinct 

Pant. IB. -'That be it mentioned that I am not 
indebted to any persons till now, and I make 
this wakf foi the benefit of my lineal descen- 
dants and in their absence for the performance 
of my religious duties and for spending money 
for pious purposes. 

It would appear on a mere perusal of 
this document that the provisions for the 
benefit of the settler’s family are invalid 
as constituting a wakf under the Mahoin- 
ledan law, and it is settled yiat they 
lare not validated liy the Mussalman Wakf 
iValidating Act, 1913, »which is not ro- 
jtros])cctivo This has been decided by a 
series of cases which [ need only mention: 
see the cases of 'Mulioriif^d Ahsanullci 
Ghoivdhr]} v. Amatcliaiul Kundn (l), 
Ahdid a a fur v. Ntzamuddin (2), AJ)id 
Fata Mahomed Ishak v Rammaiia Dhur 
Ghoicdhn (3), (a case coming from tho 
same district as this, and tlio document 
in that case hears a strong resemblance 
with tho document we are dealing with 
in this case), Muj ilrtin-nissa v Abditr 
Rahim (I), Saijjid Muhammad Munaw 
war V. Razia Bihi (5) and Soleh~ 
man Quadir v Salimullah Bahadur (h). 

It has, however, boon argued on behalf 
of tho respondent that, upon a true and 
proper construction of this document, it 
should he hold that it has created a valid 
wakf Eeforerice is made to tho fact that 
under pai’a 9 it is stated that only tho 
children of the heiieficiaries would be 
entitled to the allowance under the wakf, 
and it is urged that tho intention of tho 
testator was that, after the death of all 
the children of the beneficiaries, the 
whole of tlio properties should bo distri- 
buted for charitable purposes. This was 
sought to be supported by a rule of con- 
struction enunciated by the learned ad- 
vocate for the respondent. It is stated 

(1) [1890] 17 C.il. 498 --17 I. A. Sar. 

476 (P. 0.). 

(2) [1892J 17 Bom. 1 -19 I. A. 170^6 Sar. 

238 (P. C.). 

(a) [1895] 22 Cal. 619 =22 1. A. 76^^6 Sar. 

572 (P. C.). 

(4) [1901] 23 All. 233=28 I. A. 15=7 Sar. 

829 (P. C.). 

(5) [1905] 27 All. 320=32 1. A. 8G=2 A. L. J. 

513=8 Sar. 788 (P. C ). 

<G) A. I. R. 1922 P. 0. 107=49 Cal. 820=49 

I. A. 153 (P. C.). , 
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to be this: that the first endeavour of the 
Court should be to find how a settlement 
made in a document may be hel/i to be 
valid in law and then to put such mean- 
ing to the words as would make the 
settlement valid. The proposition seems 
to me to be somewhat novel I should, 
have thought that tho true rule of con-j 
striiction is to find out tho intention of 
the testator or settler from the expres- 
sions used in the document itself, and 
then to apply ,the law as to whether the 
intention so expressed is valid or not 
If, however, it so happens that it is pos- 
sible to construe a document in two 
diderent ways the Court may accept the! 
construction which would make it valid 1 
It seems to me that in this case there 
cannot he any doubt whatsoever that the 
settler intended, as ho distinctly said, to 
perpetuate the names of his ancestors and 
to keep tho property intact for ever, and 
lie has repeated in clear terms: 

It IS for the benefit of my children, etc., how 
low soever, and in tboir absence for chaiiiable 
pui poses. 

I do not think it necessary to say any- 
thing further upon tlie point as it seems 
to me that this deed of wakf falls within 
the decision of those cases I liave referred 
to and is invalid. 

The Subordinate Judge has held that 
there was a good valid dccli cation, because, 
in the schedule to the document, certain 
charitable purposes are mentioned They 
may be detailed here* 


Lighting costs of the Musjid 
Ko l-8'O per montli 

Rs. 

18 

per }ear. 

Sadbrat, i. e., feeding of tia- 


vellers, Rs 10 pjr month... 

120 

do.] 

Charity on Fridays, Rs. 4 per 
montli 

4S 

do. 

Expenses during Sobelur.it, 
etc. 

170 

do. 

Prices of clothes given to the 
poor during winter at the 
discretion of the mutwalli. 

100 

do. 


These altogether amount to Rs. 456 per 
year The income of the property is 
stated to be about Rs 10,000 per year.j 
This gift for charity seems to bo so small' 
in comparison with the income of thel 
property that the gift for charities inayi 
very well be considered to be quite illu-j 
sory As was observed by their Lord-j 
ships in the case of Mahomed Ahsanulla!^ 
Ghowdhry v. Amarchand Kuhdu (i), that 
there is no reason to suppose that the chari- 
table uses would absorb more than a divout and 
wealthy Mahomdean might find it becoming 
to spend it that way, f ^ 
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It is quite inconceivable that a person 
enjoying an income of Es. 10,000 a year 
would pot spend Es 456 a year in these 
small charities which even poorer farni- 
lies in this country, whether Mahom- 
edan or Hindu, spend for charitable 
purposes. A gift, as has 1 eon laid down 
in several of the cases decided by the 
Privy Council, may be quite illusory if 
the amount to be spent in charity is very 
small in comparison with the income of 
the property A lengthy [yid a persistent 
argument was addressed to us with the 
object of showing that this wakf is quite 
different from the wakfs dealt with by 
their Lordships of the Privy Council in 
the cases I have leferred to. Long ex- 
tracts from the various judgments were 
read out to us in order to show that the 
wording in the document is different, or 
that the income of the property was 
different, and the amount wliich in the 
various cases was directed to be spent in 
charities was different from the amount 
stated in this particular case. In my 
opinion, this is not the proper way in 
which the validity or otherwise of the 
document in question should bo decided 
with reference to the cases 

If I am right in my view, that tlie 
document we have been dealing with does 
not constitute a true and bona fide gift 
for the benefit of the poor, but was created 
for the benefit of the family of the settler, 
then these minor diilerences in the lang- 
uage, or in the amount of money to bo 
spent, would not take the case out of the 
decisions of their Lordships of the Judi- 
cial Committee In my view, therefore, 
the wakf is invalid under the Mahom* 
medan law, and this being secular pro- 
Xierty is liable to be partitioned amongst 
the descendants of the so-called settler 
Syed Bakht Majumdar, who have inheri- 
ted their shares according to law 

The next question that I have to deal 
with is the question of res judicata. 
Shortly stated, the point arises in this 
way, one Hamid held the office of mut- 
walli of the property at a certain time 
Majid, an ancestor of the plantiffs, had 
eontraeted certain debts. The creditor 
attached some of the properties included 
in the deed of wakf in question in 
order to recover his dues from Majid 
on tlje allegation that Majid has a 
certain share in the properties. The 
then mujiwiilli. Hamid, preferred, a 
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claim. The claim of the mutwalli was 
disallowed by the trial Court on the 
ground that the wakf was invalid. A 
rule was obtained by the mutwalli and 
this Court set aside the judgment of the 
trial Court on the ground that in the 
matter of the claim it was necessary to 
see whether the claimant was in posses- 
sion and, if so, whether he is in posses- 
sion on behalf of the judgment-debtor or 
not; and as it was found that the claimant 
was in possession, but not on behalf of 
the judgment-debtor, the rule was made 
absolute and the properties were released 
from attachment Then that creditor, 
Baktar Chand Mahata, brought a suit 
against tjio claimant as well as Majid, and 
this suit was dismissed An appeal was 
preferred to the Higli Court, which was 
not proceeded with, and that was dis- 
missed for default The question of res 
judicata arises upon these proceedings 
It is contended by the learned advocate 
for the respondents that the judgment- 
debtor was bound by that decree by the 
piinciple of res judicata His argument 
is this: that the judgment-creditor 
brought the suit both against the claim- 
ant as well as the judgment-debtor with 
the object of having it declared that 
the property belonged to the judgment- 
debtor and not to the claimant The 
question of the right of the creditor 
could not be decided in that case without 
deciding the respective rights as between 
the judgment-debtor and the claimant, 
and as that question was decided in favour 
of the claimant, the judgment-debtor was 
as much bound as the judgment-creditor 
by that decision It seems to me that 
that proposition cannot be supported on 
principle. On behalf of the appellants 
reliance has been ])laced on the case of 
Sliivapa v Dod Naejaya (7), in support 
of the contention that the judgment is 
not res judicata. The learned advocate 
for the respondent points out that the 
judgment "debtor not having been a party 
to the suit brought by the judgment-cre- 
ditor against the claimant, that judgment 
was held to be not binding as res judicata 
as against the judgment-debtor It is 
not quite clear from the report whether 
the judgment-debtor was a party defend- 
ant in the suit brought by the judgment- 
creditor. But in order to see whether 
the proposition put forward on behalf of 
the respondent is substant ial the ques- 
' M Il887yiTBom. 114. 
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tion may be tested in another way. 
Suppose the judgment-creditor loses in 
the suit brought by him for the purpose 
of establishment of his right to attach 
the property as against the judgment- 
debtor, does the decision have the etfect 
of establishing that the property belongs 
to the claimant absolutely, so that if an- 
other judgment-creditor attaches the same 
property on the ground that it belongs 
to the same judgment-debtor, would ho 
bo defeated by the previous judgment 
having the force of res judicata? The 
learned advocate conceded that it is diffi- 
cult for him to contend that it would 
be so. But if the judgment-debtor is for 
ever debarred from advancing h^s claim 
to the property as against the claimant 
by the previous judgment, it seems to me 
that the result would follow, that any- 
body claiming the property through him 
would also be similarly bari'ed. As this 
seems to me to reduce the proposition to 
an absurdity, in ray opinion, the judg- 
ment against the creditor who sought to 
attach the property cinnot operate as res 
judicata as against the judgment-debtor 
in a suit brought by him against the 
claimant 

The next question is one of estoppel 
which arises in this way Majid, the an- 
cestor of the plaintiff, held the office of 
rnutwalli under the document for some 
time. During the period he made a peti- 
tion for being adjudicated an insolvent, 
and in opposition to the claim of a credi- 
tor he stated that the properties attached 
by the creditor wore wakf properties and 
he was in possession of these properties 
as the rnutwalli of an endowment Upon 
that, the District Judge held that the 
properties were hold by the insolvent not 
in his own right, but as rnutwalli, and he 
directed that the properties should be 
released from attachment. IIow this 
can operate as an estoppel, it is difficult 
for mo to understand. There was nothing 
done by Majid to alter the position of the 
contesting defendants or their ancestors. 
By his act ho rather saved the property 
from being taken possession of by the 
receiver. The learned advocite for the 
respondent relied on the case of Mahomed 
Ibrahim v, Ahdiil Latif (8) in support of 
his contention, that Majid would have 
himself been estopped from assorting that 
he was not the rnutwalli. The question 

'l«nT^^T3YBom. 447^^^ C. Bom. 

L. R. 987. 


has been elaborately discussed in the case 
of Alamgir Khan v. Kamrunnessa Kha- 
num (9) The principle seems torme to 
be this If a person takes possession of 
certain property as a rnutwalli and holds 
possession of it on that basis, he cannot 
afterwards turn round and say that the 
wakf being void, he was in possession in 
ids own right and claim the property as 
his own as against the beneficiaries Hav- 
ing come into possession under one title, 
he cannot improve his position by assert- 
ing that that title was non-existent, but 
ho hold under some adverse right which 
extinguished the title of the beneficiaries 
under the deed by virtue of which he en- 
tered into possession. This is not the 
position hero. Here the rnutwalli was in. 
possession and was distributing the in- 
come to the beneficiaries Could he not 
say to the beneficiaries: 

Now I discover that the settlement in wakf is 
void, I have no ripht to hold the property as 
rnutwalli; you are really the owners of the pro- 
perty and I am only entitled to hold a share as 
the heir of the grantor. So you may get your 
shares if you like and I am willing to p.irt with 
the possession of the properties as rnutwalli in 
your favour^ 

It seems to me that there cannot bo 
any estoppel as regards that position be- 
ing taken by the rnutwalli This finishes> 
the points on which the Subordinate 
Judge held that the suit of the plaintiff 
was liable to be disnaissed 

The two points with regard to res judi- 
cata and estoppel do not affect the aT)peal 
of the defend ints (in appeal No 175) ex- 
cept defendant 4 The other defendants, 
14 — 17, would, in any event, be entitled 
to ask for fiartitiou of the propeities if 
the wakf is a void document. That be- 
ing so, I do not see any ground upon 
which it can be held that the suit should 
fail on any of the grounds which affects, 
plaintiff or defendant 4 individually. 

Next, I shall deal with the two points 
raised by the learned advocate, which 
were not dealt ‘with by the learned Sub- 
ordinate Judge, because he dismissed the 
suit on the other grounds. The first is 
the question of limitation. The con- 
tention on behalf of the respondent is. 
that the mutwallis having been ia 
possession from the date of the wakf in* 
1869 down to the date of the suit inr 
1922, they had acquired a title by adverse^ 
possession and the present rnutwalli. de- 
fendant 1, is entitled to resist the claim; 
“ {rj [1906] 4 C. L. J. 4427 
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of the plaintiff as well as the appealing 
defendants on the ground of adverse pos- 
session.* In support of the contention, 
the cases of Churcher v. Martin (10), 
Kherodemoney Dossee v Doorgamoney 
Dossee (ll) and Mahomed Ibrahim v. 
Abdul Latif (8) were cited I do not 
think it necessary to recite the facts of 
these cases It seems to me that these 
cases simply laydown the rule that where 
trustees take possession of any property 
under a trust which is nqt valid under 
the law, their possession is as much ad- 
verse to the lawful title as the possession 
of any other tresi)assor, and if the pos- 
session of those so-called trustees is for a 
sufficient period, the rightful owner may 
very well be met with a plea of limita- 
tion under the statute The question 
here seems to me to be quite different 

The learned advocite for the respondent 
has argued that here the mutwalli was a 
trustee and he has acquired the title as 
trustee by his adverse possession The 
mutwalli, however, has no legal estate in 
the property This has been well settled: 
see the case of Vidya Varuthi Thirtha- 
sicamigal v. Balusami Aijyar (12), fol- 
lowed in Ahdur Eahim v Narayandas 
Aurora (13). But it is argued by the 
Teamed advocate for the respondent that 
the successive mutwallis were in posses- 
sion on behalf of the Supreme Being and, 
therefore, he may assert the title on 
behalf of his principal as against the 
plaintiff and the appealing defendants 
But the fact is not so If the dedication 
had been to the Supremo Being, then no 
question of adverse possession would 
arise, but the plaintiff would fall, on the 
ground that he and his cosharers have 
no title to the property. It was only a 
fictitious gift to God. The real object 
was to tie up the property for the benefit 
of the descendants of the settler and the 
descendants were getting the benefit out 
of the property all along and not the 
Supreme Being Under such circum- 
stances, it is very difficult to see how the 
question af limitation arises. Moreover, 
it is pointed out on behalf of the appel- 
lant that the evidence shows that the 


(lOj [1889] 4‘2 Ch. D. . 12=5^ L. J. Ch. 5':6= 
37 W. R. 68-2-61 L T. 113. 

(11) [1879] 4 Cal. 4)5:==3 C. L. R. 315. 

(12) A. I. R. 1922 P. C. 123=44 Mad. 831=48 

i.iA.. 302 (p. a). 

(13) A. I. R. 1923 P. C. 44 = :0 Cal. 329=50 
I. A. 84 (P,^C.). 


several co sharers were in actual posses' 
sion of the properties by collection of 
rents; and there is one document on the 
record which shows that the contesting 
defendant, even after the suit, has taken a 
patni in the name of his son from defen- 
dants 4 and 14 to 17, that is, the appel- 
lants in appeal No. 175. It is urged 
on behalf of the respondents that this 
was after the date of the suit and ought 
not to have been used as evidence in the 
case. But it seems to have been ad- 
mitted without any objection. Whatever 
that may be, there is no reasonable 
ground for holding that the possession of 
the preceding mutwalli was ever adverse 
to the descendants of the originral settler. 
The plea* of limitation must, therefore, 
fail 

Lastly, the question of jurisdiction 
under the Assam Land and Revenue 
Regulation may be dealt with. It is 
quite true that under S 154 (1) (e), read 
with S. 96 of the Act, partition, whether 
perfect or imperfect, of revenue-paying 
properties, must be made by the revenue 
authorities. But the jurisdiction of the 
civil Court to determine the right of the 
parties to the property in dispute, as well 
as the shares to which they are entitled, 
has not boon taken away by the regula- 
tion in question and the civil Court must 
also decide whether the property is liable 
to partition or not, as in this case, whe- 
ther there is a valid wakf which pre- 
vents the parties from seeking a parti- 
tion of the property. The plaintiff, as 
well as the appealing defendants, are en- 
titled to obtain a declaration from the 
civil Court, that they have got the right 
to obtain from the revenue authorities 
a separation and allotment of their shares 
in the estate according to their propor- 
tionate rights It is further pointed out 
by the appellants that all the properties 
in suit are not revenue-paying properties. 
These must be paititioned by the civil 
Court. It is also alleged that the parties 
are in possession of separate parcels of 
lands, being only shares in certain reve- 
nue-paying estates. These do not fall 
within the provisions of the Assam re- 
gulation. The moveable properties 
should also be partitioned and the Court 
should alsD give an opportunity to the 
plaintiff for finding out whether there 
are any other properties which are capa- 
ble of being partitioned. The actual 
partition of revenue-paying estates must 
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necessarily be made according to the pro* 
visions of the Assam Land and Revenue 
Regulation, 

The appeals are, therefore, allowed and 
the case sent back to the trial Court for 
a decision as to the properties which are 
liable to be partitioned by the civil 
Court, and to make a partition according 
to the shares of the pxrties. If it is 
found by the Court that revenue-paying 
in’operties have to be partitioned among 
tlie parties, tlie Court may declaro the 
share of each of the parties and leave 
them to go to the revenue authorities 
for making the necessary partition 

Tlic appellants are entitled to their 
costs in Appeal No 175 of 19S\5 against 
defendant I and defendants 8, il, 18, 31, 
and f)G The appellant in Appeal No. 2Gl 
of 1925 is entitled to her costs against 
respondent-defendant I The hearing- 
fee in each case is fixed at 20 gold 
moliuis The plaintiil will get her costs 
of the lower Court from defendant I and 
defendants 8, U, 18, 34 and 66 Further 
costs of the lower Court will abide tlie 
final result 

Roy, J, — I agree 

N K. Appeals alloivecl. 
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Rankin C J , and Mittkr, J. 

Sailendra Nath Mahata — Plaintiff — 
Appellant 

V, 

Satish Chandra Bhattacharjee and ano’ 
the} — Defendants — Respondents. 

' Appeal No 686 of 1926, Decided on 
25th July 1927, from appellate decree 
of Sub- Judge, Murshidabad, D/- 9th 
January 1925 

(a) Civil r. C., S. 100 — • Ag? eeinent by both 
sides to pjocced on the evidence before the Court 
and also be fate the 'Commi'ssioner — Its violation 
IS a defect calling for inter fei ence in second ap- 
peal. 

Where, botih sides having agreed te proceed 
not only on tho evidence taken before the Mun- 
sift but before the commiHsioner also, the plain- 
tiff appellant was told in tho lower appellate 
Court that tho case should proceed after dis- 
carding the evidence that was taken before the 
commissioner. 

Held : that there was a defect of pro- 
cedure in the trial of the appeal before the lower 
appellate Court, and the defect affacte d the 
merits of the case, and thereforecalls for in- 
terference in second appeal. [P 137 C 1] 


(b) Landloid and' tenant — Suit for rent — 
Tenant pleading dispossession must prove lit 

Where the tenint raises the plea of disposses- 
sion, it is essential for him to establish* the plea 
to defeat the landlord’s suit for rent which was 
justly due to him. [P 137 ClJ 

D. N Bagchi, Mohini Mohan Bhatta- 
chary ija and Nirod Bandhic Bay — for 
Appellant 

Sarat Chandra Bose, Apitrba Charan 
Moolcergee ax\A Raman i Mohan Banerjee 
— for Respondents. 

Mitter, J.-^rThis is an appeal from a 
judgment and decree of the Subordinate 
Judge of Mursliidabad, dated the 9th Janu- 
ary 1925, which reversed a judgment and 
decree of the MunsilT of Berhampore, dated 
the 30th April 1923. 

The appeal arises out of a suit com- 
menced by the plaintiff for rent for the 
last kist of L325 and for the years 1326 
to 1328 B. S , in respect of a tenure 
which was hold by tho defendant res- 
pondent under the plaintiff -aiipellant. 
Defendant's plea was that he was dispos- 
sessed from^a portion of the land which he 
purchased at a rent sale in February 1920 
and of which he got possession in May 1920 
Ilis case is thit, after he had purchased 
tho disputed tenure at a sale held at the 
instance of the plaintiff, he was dispos- 
sessed from plots 1 and 5 of the sale certifi* 
cate 1921 The rent was a consolidated rent. 

A locil investigation was directed at 
the instance of the defendant for the pur- 
pose of determining as to whether the 
land from which ho alleged he had been 
dispossessed by the landlord was really 
covered bv tho sale certificate The local 
investigation proceeded to some extent. 
Evidence of certain witnesses was recor- 
ded on both sides. The costs payable to 
the commissioners fell short and the de- 
fendant was directed to pay tho balance 
of the costs of the commissioner in order 
to enable him to complete his report. The 
defendant failed to pay that sum. The 
Munsif then directed the commissioner 
to return all the pipers Subsequently, 
at the instance of the plaintiff, the com- 
missioner completed the map of the lands 
measured by him for which he was paid 
by the plaintiff and he submitted a letter 
forwarding tho map and the evidence to 
the Munsif. 

Upon the result of the local investiga- 
tion, such as it was, and upon the other 
evidence in the case, the Munsif came to 
the conclusion that the defendant had 
failed to establish his diofence, and he 
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granted a modified decree to the plaintiff 
for the amounts claimed for the years 
1326 to 1328 B. S with damages thereon 
at 25 per cent and proportionate costs 

An appeal was taken by the defendant 
to fho Court of the Subordinate Judge of 
Murshidabad and the learned Subordinate 
Judge discarded the report of the commis- 
sioner, such as it was, and the evidence 
which was taken before him, and after 
discarding the evidence which was taken 
by the commissioner he, proceeded to deal 
with the appeal on tlie other evidence in 
the case and came to the conclusion that 
the defendant had been dispossessed from 
f)lots 1 and 5 of the plaint, and, as it was 
a tenancy in which the rent was a lump 
rent, he hold that the entire rent should 
be suspended He accordingly allowed 
the appeal and dismissed the suit of the 
plaintiff. 

A second appeal has been taken to this 
Court by plaintiff' 1, and it is conten- 
ded on his behalf that the lower appellate 
Court was clearly in error in discarding 
the proceedings before the commissioner 
and the evidence taken before him, as the 
lower appellate Court seems erroneously 
to think that there was no report of the 
commissioner. We have looked into the 
report and we find that there was a letter, 
which was filed along with the map, and 
the evidence taken before the commis- 
sioner As to whether there was a report, 
as is required strictly under 0 26, R 10 
Civil P C , it appears that in this case 
both sides proceeded in the trial Court to 
rely on the evidence of witnesses taken 
before the commissioner As will appear 
from some of the odservations made by 
the Munsif in the trial before him, the 
defendant-respondent relied on the 
evidence of one Jadu Pramanik who was 
examined before the commissioner as the 
strongest piece of evidence in his favour. 

I Both sides having agreed to proceeJ 
not only on the evidence taken before 
Ithe Munsif, but before the com- 
Imissioner also, it seems a little hard that 
jthe plaintiff-appellant was told in the 
lower appellate Court that the cise should 
proceed after discarding the evidence that 
[was taken before the commissioner. 

There has been a defect of i^roctdure in 
the trial of the appeal before the lower 
appellate Court, such as calls for our in- 
t(M-ierence under S. 100, Civil P C., and I 
jthink that the defect has affected the 
^merits of the case. The defendant raised 


the plea of dispossession and it was essen- 
tial for him to establish the plea to defeat 
the xfiaintiff’s suit for rent which was 
justly due to him 

In these circumstances I think that the 
ludgment and decree of the lower appel- 
late Court dismissing the suit should be 
set aside and the case should be sent back 
to that Court for a retrial of the appeal 
on the evidence which was taken before 
the Munsif and also on the evidence 
which was taken before the commissioner 
Costs will abide the result 
Rankin, C. J —I agree 
N K Ca^e remanded. 
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B B Ghose and Roy, JJ. 

Midnapore Zemindar t. Co Ltd. — 
Plaintiff — Appellant. 

V 

SJhib Narayan Dntta and others — De- 
fendants — Respondents. 

Appeal No. 270 of 1925, Decided on 
14th July 1927, from appellate de- 
cree of Sub-Judge, Krishnagarh, D/- 23rd 
September 1924 

Landlord and Tenant — Abatement of Bent, 

A ten lilt paying rent for tlio ontiro land 
demised when lie was *in possession of only a 
p\rtofit cinnot ask for al)itement of rent 
after the I, ipse of Gl) yoirs as he must be deemed 
to have lo4 his right by acquiescence iiiid 
Uches. 2C. ]j.n,b,Foll, [P 138 Cl] 

Prohodh Kumar Das and Syamadas 
Bhattacharjee —for Appellant 

Surendra Nath Ba^u, Panohanoii 
Ghose, Dur(ia Das Boy and Badhika 
Han] an Guha — for Respondents 

Judgment — This appeal arises out 
of a suit for rent brought for a sepatni 
mehal called Monoharpur The plea of 
the defendants was that the entire rent 
should be suspended on account of the* 
plaintiffs having failed to deliver pos- 
session of certain portions of the lands 
demised. This plea found favour with 
the Munsif who dismissed the entire 
suit. The plaintiffs appealed against 
that decree and the Subordinate Judge 
has made a partial decree in favour of 
the plaintiffs by allowing an apportion- 
ment of the rent of the lease hold pro- 
perties in proportion to the lands found 
in possession of the defendants. This 
case is a rather peculiar one. It appears 
that the predecessors-in- interest of the 
plaintiffs created the sepatni lease in 
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question of the mouzah called Monohar- 
pur in the year 1857. The sepatnidars 
gave an ijara of the properties to their 
landlords in 1866. The ijara was to last 
for 15 years. In 1867 the original 
sepatnidars sold their interest to the 
defendant’s predecessors From 1867 
the predecessors of the defendants, and 
after them the defendants, have been in 
possession of the sepatni rnehal by pay- 
ing the rent reserved in the lease till the 
arrears claimed in the suit The plain- 
tiffs purchased the interest of the patni- 
dars and dar patnidar in the mohal in 
the year 19 Lb and they have brought 
this suit for rent in Feliruary 1921. 
What the plaintitfs alleged in answpr to 
the defence of ‘the defendants was that 
tlio lands which, the defendants say, ap- 
pertained to mouzah Monoharpur really 
appertained to their mouzah called 
Nishchindipur That has been found 
against tliem by the Subordinate Judge 
and tliis finding must bo accepted by us 
as a finding of fact. The question, how- 
ever, that remains to be decided is 
whether the defendants are entitled to 
any abatement of rent for the lands 
which the lower appellate Court has 
found to be within their 4nouzah but 
of which they are not shown to have over 
been in possession Altliough the defen- 
dants have never been in possession of 
the lands, they have been p lying the en- 
tire rent reserved in the kabuliyat for 
more than 60 years before suit Under 
what circumstances the lands continued 
to remain in the possession of the land- 
lords it is very difficult to find out The 
inference from this long submission of 
the defendants to be kept out of posses- 
sion of these lands while they were pay- 
ing the full rent would lead to an infer- 
ence that these lands were never meant 
to bo given to tlio defendant’s predeces- 
sors. 

However that may bo, as was ob- 
served in the case of llam Narain v. 
Poolin Behan (i), we must hold that 
the right of the defendants to ask for 
abatement of rent after the lapse of 
60 years must be considered to have 
been lost by acquiescence and laches. 
Whether the defendants are entitled to the 
lands in question as appertaining to their 
leasehold, or whether they have any 
substantive right which they can enforce 
by suit as against the landlords for 
'“(1) 2 G. 


Mahammad Ali 

covery of possession of these lands by 
reason of successive acknowledgments of 
the title of the defendants by *the plain' 
titls-landlords, are questions which do 
not arise for consideration in this case. 
If the defendants have such a right they 
must enforce it 'by taking proper steps. 
It is sufficient for us to say in this case 
that the right to claim abatement must, 
under the circumstances of the case, be 
considered to have been lost by defen- 
dant’s laches and^dong acquiescence 
In this view, this appeal must be al- 
lowed and the plaintills’ suit decreed 
with costs in all the Courts 

The cross-objection has not been 
pressed and it is dismissed without costs. 
S J Appeal allowed. 
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Mgkkrji and D. N Mitter, JJ. 

Arunadoya Chakrahartij and others — 
Plaintills — Appellants. 

v. 

Mahammad Ah and others — Deien' 
dants — Bespondents. 

Appeal No. 2200 of 1924, Decided on 
8th August 1927, from appellate decree 
of Sub-Judge, Mymensingh, D/- 28th 
June 1924. 

(a) Tort — Suit for damages can he against 
some only of the tvrongdoers. 

An action for cLimages against one or 
some of tho se\eral joint wrongdoers is- 
m.iintain.iblo , but such .in action is entirely 
distinct from .in action in ejectment. In the 
former the cause of action is the injury sus- 
tained, while in tho other the detention of the 
property. Thomas v. Wild (1840) 11 Ad. & E. 
403. [T 140 0 2 ; P 141 C 1] 

(b) Ejectment — Suit for — All persons in pos- 
session should be joined as defendants. 

The principles governing the rule of joinder 
defendants in an action for ejectment are 
ainly two ; first, if any of the persons in pos- 
session IS left out, he remains m possession as- 
not being affected by the decree, and the decree 
as one in ejectment and for possession becomes- 
infructuous because the persons ejected as be- 
ing bound by the decree can always come in 
under the person who remains in possession ; 
and second, there is a certain amount of risk 
involved in not making tho persons in actual 
possession defendants, for, in execution lof the^ 
decree, persons may happen to be turned out 
who may then bring actions against the plain- 
tiff for wrongful dispossession, not being bound 
by the decree. [P HI G 2] 

In a case where the plaintiff has alleged **111 
the plaint that a person is in possession, and 
there is no question of any particulaj^ share ol 
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which be may '’be in posses jion it is obvious 
that it 13 not possible to applv the principle 
embodied in the first part of this rule. 

[P 141 C 2] 

If the name of any tenint in possession be 
omitted as a defendant, those parts of the pre- 
mises which are in his occupation cannot be 
recovered in that action Deo d Wtlhamson v. 
Roe 10 Moore 493): Deo d. Loyd Darlhujton v. 
Cock (1825) 4 B. and C. 259; Deo d Turner v. 
Gee (1841) 9 Dowl. 012, Glen v. ILerrincj (190“ j 
1 iC. B. 152; and Mxnet v. Johnson (1890) 03 L, 
T. 507; Expl. [P 141 C 2] 

(c) Ejectment — All persons in actual posses- 
sion are necessary parties. 

The rule that all persons in actual posses- 
sion should be joined as parties has been firmly 
established and the prineiplo that a suit will 
not be entertained where no effective decree can 
bo passed in it is well recognized. 31 Bom. 250, 
62 1. C. 714, A. I. 11 19'3 TaL 289; el. I. li. 
1027 Cal. 238; and .4. /. li. 1921 Cal. 022, Rel. 
on. [P 141 C 2] 

Urukram Das Ghakravarti — for Ap- 
pellants. 

Surja Kumar Guha — for Respondents. 

Judgment. — This appeal arises out of 
a suit which was instituted by the plain- 
tiffs to recover khas possession of certain 
lands on declaration of the plaintiffs’ 
maliki right thereto The plaintiffs’ 
cise was that one Rahamat Sheikh held 
an ordinary jote, that ho 'abandoned the 
same and went away from the village 
without making any arrangements for 
payments of rent of the jote and that the 
plaintiffs w.inted to take possession of 
the lands but were resisted by the defen- 
dants Of the defendants against whom 
the suit was instituted only one, viz 
defendant 5, liled a written statement and 
contested the suit The substantial de- 
fence of defendant 5 was that Sheikh 
Rahamat ’s sons sold a portion of the 
lands to defendant 5 and his brothers 
(one of whom was defendant 6) in 1316, 
that since the said sale defendant 5 
and his brothers have been in possession 
of the lands which 'they had purchased, 
and the heirs of Sheikh Rahamat wore in 
possession of the remaining lands of the 
jote. The defence thus put forward was 
that there was no abandonment but 
only a transfer of a part of the holding. 

The trial Court found that there was 
a complete abandonment of the holding 
and decreed the suit except as against 
defendant 6 who died during the pend- 
ency of the suit. He found that defen- 
dant 6 had left a mother who was alive, 
and plough the latter was not brought on 
the record as the heir of defendant 6 the 
suit would not fail. Defendant 5 ap- 
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pealed from this decision The Sub- Judge 
framed three questions for determination : 
1st, Is the suit maintainable against the 
other defendants without making the 
legal representative of the deceased defen- 
dauu 6 parties to the suit ; second, Was 
there any abandonment of the holding 
held by Rahamat and his successors ; 
and third. Are plaintiffs entitled to khas 
possession He did not determine the se- 
cond and the third questions as his answmr 
to the first question was in the negative. 
The suit was therefore dismissed The 
plaintiffs have then appealed to this Court. 

The suit, as framed in the plaint, was 
against the heirs of Rahamat Sheikh who 
were defendants 1 to 3, the purchasers 
who were defendants 4 to G, and the sub- 
tenants defendants 7 and 8 It was, 
as has lieen already stated, a suit for 
khas possession 

The maintainability of the suit in the 
. absence of the heiis of defendant 6 has 
been sought to be justified on the footing 
of the liability of joint wrongdoers, it 
being urged that it is a joint and several 
liability. In actions for damages joint 
wrongdoers may be sued jointly or sev- 
erally The principles relating to these 
actions are well settled In Pollock on 
the Law of Torts, 10th edition, p 206, 
they are stated thus : 

Where more than one person is concerned in 
the commission of a wrong tlie person wronged 
h<is his remedy against all or any of them at 
his choice. Kvery wrongdot'r is liable for the 
whole damage, and it does not matter whether 
they acted, as between themselves, as equals, or 
one of them as agent or servant of another. 
There are no degrees of regponsibility, nothing 
answering to the distinction in criminal law 
hetw'cen princip.ils and accessories. But when 
the plaintiff in such a case has made his choice 
he is concluded by it. After recovering judg- 
ment against some or one of the joint authors of 
a Y/rong he cannot sue the others for the same 
matter, even if the judgment in the first .iction 
remains unsatisfied. By that judgment thc'cause 
of action “transit in rem judicatuni” and is no 
longer available. The reason of the rule is 
stated that otherwise a vexatious multiplicity of 
actions would be encouraged. 

As regards joint torts it is said in Ad- 
dison’s Law of Torts, 8th edition, p 44: 

All who aid or counsel, direct or join in, the 
commission of a tort are joint tortfeasors. “If 
divers do a trespass it is joint and several at the 
will of him to wdiom the wrong is done” that is 
to say, he can sue any one or more of them 
at his election, and those who are .sued cannot 
insist on having the others joined as defendants 

In Thurman Wild (1) and other cases 
it was settled that an accord and satis- 

(1) [1840] if Ap. & E. 453—3 P. & ^. 289. 
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faction by one wrongdoer for the whole 
injurv done discharges all the wrong- 
floors A release, therefore, given of the 
whole cause of action to one discharges 
the others, the reason being that tlie 
cause of action being one and indivisible, 
some having been released, all persons 
otherwise liable thereto are consequently 
leleased : Co^ke v Jennor (2). But a 
covenant or agrccnicnt not to sue one of 
them is no defence to an action against 
otheib . lliittoa v Fji/re (2) If, therefore, 
while purpoj’ting to release one tort- 
loisoi’ it reserves rights against another, 
il will be construed as a covenant not to 
fsue, and not a release : Duck v Mayen 
(4), Rice V. Reed (5) The rule for con- 
struing such a document was lain down 
in the case of Price v Darker (6), where 
it was hold that in determining, whether 
a document be a release or a covenant not 
io sue, the intention of the parties was to 
be carried out, and if it were clear that the 
light against a joint debtor was intended 
to be preserved inisinuch as such a right 
would not be preserved, if the document 
weie held to bo a release, the proper con- 
struction, where this was sought to bo 
done, was that it was a covenant not to 
sue and not a release. In King v. [loare 
(7) Parke, B , authoritatively laid down: 

Tho'>o considerations le<id us, quite satisfac- 
tnnly to our minds, to the conclusion that, 
whcie judgment lias been obtained for a debt, 
<is well as <i tort, the right given by the record 
merges the infei lor remedy by action for the 
same debt or tort against another party, see 
also Jhiclcland v. Johnson (^‘), Btinsinead v. 
Hail ison (9) and Kendall v. Hamilton (10). 

Brnismead v. Harrison (9) settled the 
point that, after recovering judgment 
against one wrongdoer, a plaintiff 
cannot sue the other for the same 
matter, even if the first action re- 
imiins unsatisfied, a proposition which 
was doubted before them Though S 43, 

(2) LlGOl) Hob. (3G. 

(3) lisii] G Taunt 289-^1 Marsh GTh 

(4) [18921 2 (,). H. r)Il-^32 1.. J. Q. 13. 69-=4l 
W. U. 5G-^o7 J. ih 23 -::=:37 L. T. 547---^! 
R. 38. 

(j) [1 00] 1 Q. B. 54 '--G9 L. .J. Q. B. 33—31 L. 

T. 410. 

<G) [18 >5] 4 E. it B. 7GOr-t3 C. L. R. 927:^1 
Jur. (N. S.) 'i75:=:24 L. J. Q. B. 130. 

{7) [1844] 13 M. (t W. 491^-:2 1). & IL. 382— 
14 L. J. Ex. 29. 

(s) [1854] 15 C. B. 145-^23 L. d. C. P. 204=2 
C L. K. 704 = 18 Jur. 775=2 W. R. 565 

(9) [1871] 7 C. P. 547=41 L. J. C. P. 190=27 
L. T. 99=20 W. R. 784. 

<10) [1879] 4 A. C. 504=18 L. J. Q. B. 705-41 
L. T. 418=28 W. R. 97. 


Indian Contract Act, is not perhaps quite 
clear whether a complete adaptation of 
the English rule is intended, yet King v. 
TIoare (7) has been held to apply in thisi 
country both in respect of joint debtorsj 
and of joint wrongdoers. A fortioril 
then, an action for damages against one! 
or some of several joint wrongdoers is 
maint linable. 

Such an action, however, is entirely 
distinct from an action in ejectment. At 
common law there were only two kinds 
of redress from ‘actionable wrong. One 
was to take the law into one’s own hands 
of which it has been said thus : 

It IS only when tlic paity’s lawful act restores 
to him something whicli ho ought to have, or 
puts an end to a state of things wliereby he is 
wronged, or at least puts pressure on the wrong- 
doer to do him right, that self-help is a true 
u;inedv...Tlio acts of this nature, which wo 
meet with in the law of torts, are expulsion of a 
trespasser, re-takiiig of goods by the rightful 
possessor, distress damage feasant, and abate- 
ments of nuisances. Peaceable re-entry upon 
laud where there has been a wrongful change of 
possession is possible, but ha idly occurs in 
modern (‘xperience. Pollock on the Law of 
Toits, 10th edition, p. 180. 

Possession could bo recovered from an 
early time, but in an action which was 
ono of trespass in form only and in 
reality was a sort of a real action Before 
the passing of the Common Law Pro- 
cedure Act, 1852 (L5 Sc 16 Viet. C. 76) 
actions of ejoctment were in point of 
form pure fictions, and of these actions 
it is thus said in Colo on Ejectment, p 2: 

4 he whole proceeding was an ingenious fic- 
tion, dexterously contrived so as to raise in 
every case the only real question, yiz., the 
claim lilt’s title or light of possession, and to 
exclude every other, and whereby the delay and 
expense of special pleadings and the danger of 
variances hy an incorrect statement of the claim- 
ant’s title or estate were avoided. But it was 
objectionable, on the ground that fictions and 
unintelligible forms should not be u-.ed in 
Courts of justice; especially whan the necessity 
for them might bo avoided by a simple writ so 
framed as to raise precisely the same question in 
a true, concise, and intelligible form. This has 
been attempted with considerable success in the 
Common Law Procedure Act, 1852, 

15 and 16 Vic C. 76 S. 168, directed 
that : 

Instead of the present proceeding by eject- 
ment a writ shall be issued, directed to all the 
Xicrsons in possession by name and to all per- 
sons, entitled to defend the possession of the 
property claimed, which property shall be des- 
cribed in the writ with reasonable certainty. 

The Act of 1852 practically retained 
the old form of action, divested oj the 
fictions on which it depended. As regards 
the parties to be made defendants in an 
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action of ejectment the following is 
what is said in Dicey’s Parties to an 
Action, pp. 494 and 497. 

The persons to be made defendants in an ac- 
tion of ejectment, i. e., to be named in the writ, 
are all the tenants in possession of the land etc., 
sought to be recovered .... The persons 
to be named in the writ are, therefore, all tl.o 
tenants in posession, i. e , every person who oc- 
cupies as tenant or under-tenant (or as owner) 
any part of the property .... All the per- 
sons in actual occup ition of the land claimed 
must, as already pointed out, be named in the 
writ and made defendants , 

In Colo on Ejectment, p. 75, it is said: 

The general rule on the subject is, that the 
action should be brought against all the tenants 
in possession, i. o., every person who occupies, 
as a tenant or under-tenant, any part of the pro- 
pjity; Doc d. Smith v. Hoc (11), Doe d. Wil- 
liamson V. Hoc (12); jDoa d. Lord Darlington v. 
Coc7c (13); Doe d. Turner v. (lee (14). 

In every case, however, regard must be 
had to the circumstances, e. g , where the 
real intention of the action is to turn out 
the tenant and not the sub-tenants and 
the sub-tenants are numerous the latter 
need not be joined: Glen v. Herring (15). 
If a person in possession but not-claiming 
through the defendant is not sued but 
ejected, he may have the judgment set 
aside on being added as a ])arty: Mtnet v. 
Johnson (IG) 

j The cause of action in an action for 
^damages is the injury sustained, while in 
|that of action for ejectment is the deteri- 
jtion of the property The two causes of 
laction are essentially distinct, and the 
princii)los applicable are radically differ- 
ent 

In Halsbury’s Laws of England, Vol 23, 
p. 102 the principles are summarized 
thus: 

Para. 179. — The proper defendant in an action 
of tort is the wrongdoer or the person who is 
liable for the act.s of the wrongdoer or to whom 
the liability for the injury 'has pas-cd If several 
persons jointly commit tort they may all be 
sued jointly for such tort, or any one or more 
of them may be sued separately, and if one of 
several wrongdoers ’is thus sued the plaintiff 
cannot bo obliged to join any of the others as 
co-defendants. 

Para. 180. — In an action brought for the re- 
covery of land, all the persons who are in posses- 
sion should in general be joined as defendants. 

The principles governing the rule of 
joinder of defendants in an action for 
ejectment are mainly two; first, if any of 
the persons in possession is left out, he 

D^l. 254. ~ 

(12) 10 Moore 493. 

(13) [1825J 4 B. & C. 259. 

(1*4J [1841J 9 Dowl. 612. 

(15) [190i] 1 K. B. 152. 

(16) [h890] 63 L. T. c07. 


remains in x>ossession as not being affected 
by the decree, and the decree as one in. 
ejectment and for possession becomes in-^ 
fructuous because the persons ejected as{ 
being bound by the decree can always^ 
come in under the person who remains ini 
possession; and second, there is a certain I 
amount of risk involved in not making the 
persons in actual possession defendants, 
for in execution of the decree persons may 
happen to be turned out who may then 
bring actions against the plaintiff for 
wrongful dispossession, not being bound' 
by the decree. 

It may, however, happen that the exis- 
tence of a person in possession is not 
known to the plaintiff and so ho is omit- 
ted, or one who is not in jiossession is 
wrongly impleaded, in the action. In 
cases such as these, as observed in Cole on 
Ejectment, pp 84-85 

.... If the name of any tenant in po^'^ession 
be omitted as a defendant tho'^o parts of the pre- 
mises which are in his occupiition cannot be 
recovered in that action. On the other hand, 
if the n line of any person be inserted as a de- 
fendant, who IS not actually a tenant in posses- 
sion of any part of the proxierty claimed, it will 
probably be necessary to obtain a Judge’s nider 
to amend the writ by striking out his name and 
to amend the writ accordingly 

111 a case where the jilaiiitiff has alleged, 
in the plaint that a person is in posses- 
sion, and there is no question of any 
particular share of which he may bo in 
possession, it is obvious that it is not 
Xiossible to apply the principle embodied 
in the first pait of this rule 

For the application of the rule, that in 
an action in ejectment all persons in pos- 
session should be impleaded as defendants, 
there is no distinction in principle bet- 
ween the cases of trespassers and of ten- 
ants who claim to hold under a title, be- 
cause all actions in ejectment proceed on 
the assumption that the plaintitt has title 
and hence the right to possession, anc 
that the defendant has none The ruk 
that all persons in actual possession 
should be joined as parties has been re 
cognized in this country upon goo( 
authority: Bannhi v. Narsingrao (L7) 
Kali Narayan Hoy v. Haran Cliandrc 
Ghoso (18); Sarat Kamini Dasi v Chai 
tanya Charan (19); Sid dik Ahmed Ke ran 
v. Azizar Eahaman Khan (20). Th( 
principle that a suit will not be enter 
tained where no effective decree can bi 
~ (LX LiyobJ^yi Bom.~25U— 9 Bom. L. K. 91. 

(18) [1920] 62 I. C. 714. 

(19) A. I. K. 1923 Cal. 289. 

f20) A. I. R. 1927 Cal. 238. 
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passed in it is well recognized: Tlaran 
Sheikh V. Eomesh Chandra (21). 

The result then is that the appellant’s 
contention, “that the suit was maintainable 
in the absence of the heirs of defendant 
6, must fail There has, however, been 
no investigation on the (juestion as to 
whether the mother of defendant 6 is in 
possession, and if so, whether she is not 
in possession of any specific plot out of 
the land in suit. In view of the excep- 
tional nature of the case in which the 
said defendant has left only a mother 
surviving him, wo think the plaintiff 
should be given an op})ortunity of estab- 
lishing that the said widow may very 
well bo left out on an investigation hold 
on the lines indicated in the judgment of 
this Court in Sarat Kamini Dasi v. 
Chaitanya Charan Prohoraj (I9). 

Wo accordingly set aside the decree of 
the lower aj)p 0 llat 0 Court and send back 
the case to that Court so that the plain- 
tilf may bo given such an opportunity, and 
that on giving the defendants also a 
chance of producing any materials in re- 
buttal, that they may desire to dispose of 
the appeal in accordance with law. 

The a]ipeal is thus allowed and the case 
remanded to the lower ’apj)ollato Court. 
Costs of this appeal will abide the result 

N K. Appeal allowed : 

Ca^e remanded. 

(21) A. 1. R. 1921 Cell. 622. 
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B B. Gho.se and Roy, JJ. 

Jatindra Nath Chondhuri and others 
' — Plaintiffs — Appellants 

V 

Trailakaya Nath Das — Defendant — ■ 
Resj)ondont. 

Apjieal No 459 of 1925, Decided on 
18th July 1927, from appellate decree 
of Addl. Dist Judge, 24-Pargannas, D,'- 
20th November 1924. 

Landloul and Tenant — Tcnayit cnctoacliing 
on land of a stranger contiguous to his — Land- 
loid is not entitled to get rent for the land so 
encroached on. 

A tenant who has agreed to pay to the landlord 
rent only in respect of the area actually under 
cultiv.ition is not liable for the payment of rent 
to tlie landlord for the land of a stranger con- 
tiguous to that of his own and which was en- 
.oroached upon by him. [P 143 C 1] 


Brojo Lai Chakravarti, Surendra Nath 
Basu and Anilendra Nath Boy Choudhuri 
— for Appellants. 

Sarat Chandra Bose and Satchouripati 
Boy — for Respondent. 

Judgment. — This appeal by the plain- 
tiffs arises out of a suit for rent with re- 
gard to a portion of the decree made by 
the Additional District Judge of Alipore 
affirming the decision of the Subordinate 
Judge The plaintiff s let out a large tract 
of land to the defendant in 1315 The 
land was jungle and the lease was a 
reclamation lease stipulating that the 
tenant was to pay rent at the rate of 
twelve annas per bigha for the lands under 
cultivation. It was stated in the lease 
that the area demised was about 1,000 
bighas The suit was for arrears of rent 
from 1323 to 1326. The dispute was as 
regards the area actually under cultiva- 
tion. It was found that the defendant 
had encroached upon a certain area of 
jungle lands within the khas mahal of 
the Government contiguous to the land 
of the plaintiils which was demised to 
the defendant. The plaintiffs claim rent 
with regard to those lands also which 
actually belong to Government The 
answer of the defendant is that he is not 
liable to pay rent to the plaintiffs for 
those lands ft is contended on behalf of 
the appellants that when a tenant en- 
croaches upon the contiguous waste land 
either of the landlord or of a neighbour- 
ing proprietor, such encroachment enures 
for the benefit of the landlord, and the en- 
croached land becomes a part of the 
tenure That being so, according to the 
law in England as well as in this country, 
the plaintiffs, as the landlords of the de- 
fendant, are entitled to recover rent on 
account of the lands encroached upon. 
The rule in England is that, so long as 
the tenant is in possession of the en- 
croached land, he holds it as a part of 
the demised piemisos and, after the 
end of the term, the landlord is 
entitled to get possession of that land. 
There is no question under the English 
law of getting an increased rent for the 
increased area. Babu Brojo Lai, how- 
ever, contends, on the strength of the 
principle that a tenant making an en- 
croachment on the neighbouring land 
holds it as a part of the tenure, he is 
liable to pay increased rent for increased 
area to his landlord with regard to the 
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contiguous land encroached upon al * 
though it belongs to a third party. There 
is nQ authority for this proposition, and 
the difficulty in accepting this contention 
is that, if it is correct, the position of the 
tenant who encroaches upon such land 
would be to place him under two oppos- 
ing fires. The true owner of the land en- 
croached upon may either sue to eject 
him and ask for damages or he may sue 
for fair and equitable rent according to 
the practice prevailing^j in'this country 
where a squatter takes possession of waste 
or jungle land. In such a case, if the 
true owner sues the tenant for rent, ac- 
cording to the proposition enunciated by 
Babu Brojo Lai, he would bo liable to 
pay rent both to his landlord with regard 
to the demised premises and to the owner 
of the encroached land. This dilficulty is 
nought to bo met by Babu Brojo Lai, by 
the answer that if the true owners sue his 
tenant, then his client would not cer- 
tainly be entitled to recover any rent on 
account of the encroached land. But, so 
long as the true owner does not come, 
Babu Brojo Lai’s contention, is that ho is 
entitled to claim rent from his tenant. 
That proposition if properly tested, would 
load to curious results. Let us assume 
that *Babu Brojo Lai’s client sues the 
tenxnt for one year’s rent and recovers a 
decree for the lands the tenant had en- 
croached upon. After ho has obtained 
his decree and realize! the money, the 
true owner sues the tenant for rent or 
damages for use and occupation. The 
true owner would naturally succeed in his 
suit. What would be the position of the 
tenant then ? Ho cannot recover from 
his landlord the money paid in execution 
of a decree passed by a Court and, there- 
fore, ho would be liable both to his own 
landlord as well as to the true owner 
whose land he has encroached upon for a 
single act of trespass The proposition, 
therefore, put forward by the appellants, 
does not appear to be a correct one. The 
appeal must accordingly be dismissed 
with costs 

S j. Appeal dismissed. 
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Suhrawardy and S. C Mallik, JJ. 

Tarapada Ghose — Plaintiff — A])pli- 
cant. 

V. 

Bagala Stmdari Basu and another — 
Defendants— Opposite Party. 

Civil Revn. No 608 of 1927, Decided 
on 12th July 1927, from decision of 3rd 
Sub- Judge, Alipore, D/- L2th April 1927 
{a) Civil 1\ C., 0. 1, ii. 11 — ''Person'* 
meaning of. 

The word “person” in 0. 1, R. 11, means a 
party to the suit and a person who is a stranger 
to the suit cannot bo given the conduct of the 
suit within the meaning of that rule. Peek v. 
Roy (iSpi), 3 Ch. 282 and 40 M. h. J. 208, Dist. 

[P 14G 0 1] 

(/)) C%v%l P. C., 0. 1, JX. W—Pc) mission to 
conduct a suit on behalf of absent party ivithout 
special authorization cannot be granted. 

Where the wife of the defendant applied for 
permission to conduct the case on behalf of her 
husb md on the giouiid that her husband was 
either murdered or was being kept in solitary 
confinement at the plaintilf’s iubtinco. 

Held: that 0. 1, R. 11, does not authorize the 
Court to allow a third party to conduct a suit 
on behalf of an absent party without special 
authorization. [ri46 C 2] 

Provas Chandra Mitter, Bimala Cha- 
lanDeb and Indu Prokash Chatterjee — 
for Applicant 

Grenada Chat an Sen and Eamendra 
Chandra Boy —for Opposite Party. 

Suhrawardy, J — This rule has been 
obtained by the plain till against an order 
of the Subordinate Judge of 21-Parganas, 
dated I2th April 1927, permitting the 
wife of the defendant to conduct the de- 
fence on his behalf under the following 
circumstances: The defendant Protap 
Chandra Basu was the cashier and col- 
lecting agent for a number of years work- 
ing under the plaintiff. The plaintiff’s 
case is that on one morning ho found the 
defendant absconding with the key of the 
iron safe in his charge. A criminal case 
was brought against him, but he is still 
absconding The present suit has boon 
instituted for accounts against Protap 
Chandra Basu and the plaintiff also ap- 
plied for attachment before judgment of 
certain sums of meney. Thereafter the 
opposite party No. 2, Bagala Sundari Dasi, 
applied for permission to conduct the case 
on behalf of her liusband on the ground 
that her husband was either murdered by 
the plaintiff or was being kept in solitary 
confinement at the plaintiff’s instance. 
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The learned Subordinate Judge has been 
unable to bnd whether the version of the 
plaintitf was true or the defendant’s 
wife’s version relating to the disap- 
pearance of the defendant was true, and 
permitted the wife to conduct the case on 
behalf of her absent husband. The order 
X3assed by the Subordinate Judge is based 
on two grounds. His interpretation of 
0 1, R, il gave him enough jurisdiction 
to entrust the defence to the wife though 
she was not a party to the suit The 
other ground is that if O. 1, R. 11 does 
not apply the Civil Procedure Code is 
silent and there is no express provision to 
meet the contingency that has arisen in 
the present case and, therefore, in the 
exercise of inherent jurisdiction vested in 
the Court he cm give the conduct of the 
suit to the opposite party No. 2 

It has been argued before us that O 1, 
R 11 does not authorize the Court to give 
the permission, as above stated, and that, 
as there is no provision in the Code for 
allowing a third party to conduct a suit 
on behalf of an absent party without spe- 
cial authorization the Court has no power 
to give such permission. As regards the 
first ground* it is contended on behalf of 
the opposite party that the word “person” 
in O. 1, R 11 includes any person — be he 
a party to the suit or not and the Court 
has jurisdiction to give such permission 
to the wife in the present case to conduct 
the defence on behalf of her husband. 
As this is^ a case of first impression and 
no autliorities are available either for or 
against, 1 have given my very careful con- 
sideration to the contentions raised on 
botli sides and I find myself unable to 
agree with the interpretation put upon 
the rule by the Court below and urgently 
pressed before us by the learned advocate 
appearing for the opposite party. The 
main argument upon which this view is 
supported is that O 1, R 11 reproduces the 
provision of the last paragraph of S, 32 of 
the Code of 18H2,which was as follows .’The 
Court may give the conduct of the suit to 
such plaintiff as it deems proper.” The 
present Code has in 0 1, R 11 reproduced 
all the words of the repealed section except 
that the word “plaintiff ’’.has been changed 
into “person.” It is accordingly argued 
that this change is instructive and gives 
an inkling into the mind of the legislature 
as to what was really meant by the 
change, and it is said that the legislature 
i Intended by the alteration of the words 


to invest the Court with power to give 
the conduct of the suit to any person 
whom it deems proper, be such person a 
party to the suit or a stranger to it. I 
do not think that the idea with which 
this alteration was made was as has been 
suggested by the opposite party The 
alteration has been made in order to as- 
similate the wording of the rule of the 
Code to the corresponding rule of the 
Supreme Court in England. Order l6, 
R. 39 of the rules of the Supreme Court is, 
so far as is relevant for our present pur- 
pose, in these words: 

The Court or a Judge may require any person 
to be made a party to any action or proceeding, 
and may give the conduct of the action or pro- 
ceeding to such person as he may think fit. 

Under the English law the few cases 
which have been decided under this rule 
show that the Court has as much power 
to give the conduct of the suit to one of 
the plaintiffs • as the conduct of the de- 
fence to one of the defendants: see the 
case of Peek v Bay (1) The further 
reason for the alteration seems to be that 
under the law, as it stood under the re- 
pealed Civil Procedure Code, the Court 
had power to entrust one of the plaintiffs 
with the prosecution of the suit As it 
was deemed to be desirable that the power 
of the Court to put one of the parties in 
charge of the suit should be extended to 
the conduct of the defence, a general word 
was used to include both the plaintiff and 
the defendant. As I have said, there is 
no case in support of the view pressed by 
the opposite party or that which I feel 
disposed to adopt; but the commentators 
of the Civil Procedure Code have put 
an interpretation on this rule which ac- 
cords with my reading of the law. I 
only refer to their opinion in support of 
the view which I take in this matter in- 
dependently of what they have stated. 
Sir John Woodroffe, in his well-known 
edition of the Civil Procedure, Code ob- 
serves, commenting on 0. 1, R. 11, as 
follows : 

Tbe word “suit” does not ordinarily includ^ 
defence, but, according to tho English practice, 
the conduct of the defence also is often given 

to one of the defendants Apparently 

with a*view to adopt that practice, tho ‘ person’^ 
has been substituted for the “plaintiff.” 

This view has been accepted and adop- 
ted by another commentator, Mr. Nand- 
lal in his useful edition of the Civil Pro- 
cedure Code. There is a decision in^ the 

'(i) \lh9ir^. Oh^PS2^63 L. J. Ch. 047:^7 R. 

259^42 W. R. 498=70 L. T, 769. 
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Madras Court which shows how this rule 
has been understood. In Saminatha 
Pillai, V. Majagopal Mudaliar (2) the 
learned Judges hold that it was permis- 
sible under 0 1, B. 11 to transpose a 
defendant as a plaintiff and give him the 
conduct of the suit. The order within 
whieh R 11 appears is described in the 
heading as relating to parties to suit, 
which lends strength to the view I have 
adopted. The word “ person ” has been 
used in several rules under that order. 
Though I do not think that the meaning 
which may be given to that word in any 
rule will necessarily govern the meaning 
of the word used in R. 11, a reference to 
the various rules in O. 1 may be made to 
show that the word person ” was not 
ustd in any particular sense by the legis- 
lature and that it should be interpreted 
according to context. R 1 says that all 
persons may bo joined in one suit ... if 
such persons brought separate suits, any 
common question of law or fact would 
arise R 3 says that all persons may be 

joined as defendants where, if 

separate suits wore brought against such 
persons, any common question of law or 
fact would arise There can be no doubt 
that the word person used in these 
rules meins persons who are parties to 
the suits. E G empowers the plaintiff 
to join as parties to the same suit all or 
any of the persons severally or jointly 
and severally liable. R 7 says : 

Where the plaintiff is in doubt .is to the per- 
son from "whom he is entitled to obtiiii redress 
he may join two or more defendants 

In these two rules the word “ person ” 
has been used to indicate a person who is 
or may be a party to the suit. Some 
stress has been laid upon the use of tlie 
word in R. 8. It says : 

where there are numerous persons having 
the same interest moo suit, one or more of 
such persons in ly . . . . sue or be sued. 

Clause 2 of the rule says : 

Any person on whose behalf or for whose 
benelit a suit is instituted .... may apply to the 
Court to be made a party to such suit 

It is argued that the word '^person'' in 
this rule means a person who is not a 
party to the suit and the use of the two 
words “ person ” and “ party ” in Cl. 2 
indicates that the legislature intended 
to mark some distinction between tho 
two classes of persons described as “ per- 
son’* and “party.” I do not think that 
thereis much substance, in this conten- 
t ion. T he word person ” has been used 

(2) A. irit. 4921 Mdff 


in the rule in the ordinary sense and it 
cinnot be suggested that any other word 
could have been used. The rule deals 
with cases in which various persons are 
interested and it authorizes one of such 
persons to sue or defend on behalf of the 
others. As I have said the rule opens 
with the words “ one or more of such 
persons may sue or be sued the word 
“persons” there must mean those who are 
virtually parties to the suit Cl. 2 
makes no distinction between “ person ” 
and “party,” but only says that any per- 
son may apply to be made a party. In 
R 10 the word “ person ” has been 
similarly used without bearing any spe- 
cial signilicance. The rule says : 

Whore a, suit has been instituted in the name 

of the wrong person as plaintiff the 

Court may order any other person to bo sub- 
stituted or added as plaintiff upon such terms 
as the Court thinks ut. 

Here the word “ person ” has been used 
for the plaintiff on the record, as also for 
a person who may be substituted or added 
as plaintiff*. In Cl (2) it is laid down 
that if a party is improperly joined or 
the name of any other person ought to 
iiave been joined, whether as plaintiff or 
defendant, the Court may pass order as 
authorized by the rule. Here tho person 
who lias been improperly joined has been 
described as a “ party ” because he is a 
party to the suit, and anyone whom the 
Court thinks should bo added as a party to 
the suit has been described as a “jierson” 
because he was not a party at tho stage. 
Cl. 3 of the rule says that no xierson 
shall be added as a plaintiff or as the 
next friend without his consent The 
use of the word ‘peison” does not give us 
much help in interpreting the word in 
R 12 It is contended on behalf of tho 
opposite party that the word “person” in 
K. 11 must be taken in its ordinary sense 
meaning anyone including a person who 
is not a party to the suit. But one of the 
canons of construction of a statue is 
that reasonable interpretation should be 
given to each word. It seems unreason- 
able to hold that the legislature, by the 
use of the word in R 11, has intended 
that the Court may authorize anyone to 
appear on behalf of a party to tho suit 
and have the conduct of the suit except 
under special provisions contained in the 
Code itself. The result of adopting the 
view which has been pressed ’upon us 
will be that no party to a suit may ap- 
pe£||^ and the Court may give power to 



146 Calcutta SiBA Kumari Devi v. Doshi Ghosain (Rankin, 0- J.) 1923 


any one to conduct the suit or defend it 
on behalf of a party. Of course, there 
is the safeguard that the Court will exer- 
cise judicial discretion, but the investing 
of the Court with such general authority 
seems to be unreasonable. A reference 
to R 12 may be made. There it is laid 
down that, where there are more plain- 
tiffs or defendants than one, they may 
authorize one of them to conduct or 
defend the suit. If it was intended that 
anyone who is not a party to the suit 
may be entrusted with the conduct of 
the suit it was not necessary, under R. 12 
that one of the parties should be em- 
powered for the purpose. On all these 
considerations I am of opinion tliat the 
word ‘‘ person ” in O. 1, R 11 means a 
])arty to the suit, and that a person who 
is a stranger to the suit cannot be given 
bhe conduct of the suit within the mean- 
ing of that rule. In this view this rule 
is made absolute with costs, and the order 
of the lower Court, empowering the op- 
posite party No. 2, Bagala Sundari Dasi 
to conduct the defence on behalf of the 
defendant Pratap Chandra Basu, is set 
aside. We assess the hearing-fee at four 
gold inohurs. 

Mallik, J — I agree. 

N.K. Jtiiile viade absolute. 
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Rankin, C. J , and D. N. Mitter, J. 

Siba Kumari —Plaintiff — Appel- 

lant 

V. 

Doshi Ghosain — Defendant — Respon’ 
dent. 

Appeals Nos 1159 to 1161 of 1925, 
Decided on 26th July 1927, from appel- 
late decrees of Dist Judge, Nadia, D/- 
15th December 1921. 

(а) Bengal Tenancy Act, S 109.1 — Appli- 
cation cover %ng matter other than that of settle- 
ment of rent — Second appeal hes. 

Whore an application to the Settlement Offi’ 
cer for a settlement of fair and equitable ren^ 
does not cover only the mitter of settlement o^ 
rent within the moaning of those words in 
S. 109A but some other points also: there is a 
right of second appeal. [P 146 C 2] 

(б) Bengal Tenancy Act, S. 105 (l) — Applica- 
tion for substitution even after tivo months 
from the final publication of Record-of- Rights 
is valid. 

When S. 105 (1), Beng. Ten. Act, speaks of an 
application, it is not necessary for the landlord 


or the tenant making the application to name 
any parson. It is only necessary to indicate 
the holdings in the record in respect of which 
a settlement of fair and equitable rent is sought, 
and therefore an application to bring on record 
the heir or transferee of the right of the tenant 
after two months from the final publication of 
the Record-of-Rights is perfectly good: A. I. R. 
192G Cal. 1037, Foil. [P 147 0 1] 

(c) Bengal Tenancy Act, S. 105 — Application 
made only against one of the joint tenants — 
Landlord's remedy under S. 105 is exhausl'ed. 

Where an application for settlement of rent 
against one of the co-tenants was made and the 
matter was fought out to a fiuish iu the land- 
lord’s presence and ultimately the application 
was dismissed on the ground that such an ap- 
plication must be brought against all the joint 
tenants: 

Held: thit in such a case the landlord’s 
remedy under S. 105 must be deemed to be ex- 
hausted and he must pursue his remedies in 
civil Court if any. [P lt7 C 2] 

Sarat Chandra Basak, Mritunjoy Ghat- 
terjee, Urukram Das Chakravarty and 
Bama Prosad Mookerjee — for Appellant. 

Mahomed Syed Nasim Ali and Nirod 
Bandhu Bay — for Respondent. 

Rankin, C. J.— These are three ap- 
peals from a decision of the District 
Judge of Nadia, sitting as a special Judge 
affirming a decision of the Assistant Sel- 
tlement Officer of Krishnagar. 

In each of those cases the landlord ap- 
pellant made an application to the Set- 
tlement Officer for a settlement of fair 
and equitable rent. The application ap- 
pears to be in a printed form, and it is 
somewhat difficult to make sure of the 
nature and exact scope of the claim in- 
tended to be conveyed by it. The body 
of the document appears to raise every 
possible claim including questions of 
excess area of lands. However, taking 
the document as a whole, we are not 
satisfied that the only matter dealt with 
by that application is settlement of rent 
within the meaning of those words in 
S 109A, and we are not prepared to say 
that in these cases there is no right of 
second appeal. Accordingly it becomes 
necessary to examine into the particular 
facts. 

In S. A No 1159 it appears that an 
application was made within two months 
of the final publication of the'Record-of- 
Rights. It would seem that the Record-of- 
Rights recorded the tenancy in the name 
of a lady, Bhussani. The Record-of-Rights 
was finally published in November 1922. 
On 14th April 1923, the defendant Doshi 
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Ghosain was added as a party. It then 
turned out that, while she was added as 
being* the heiress of Bhussani, she was 
not the heiress oP, but a purchaser from, 
Bhussani. In those circumstances she 
set up a defence to say that she pur- 
chased a jama bearing a rental of 
Es. 9*12-9. The learned special Judge 
said that it was unnecessary to decide the 
question of fact whether the land apper- 
tained to the jama of Es. 9-12*9 The As- 
sistant Settlement OKicer having found 
the point in favour of the defendants and 
the landlord being desirous of contesting 
it before the Court the learned special 
Judge proceeded upon the footing that 
as Doshi Ghosain was brought on the 
record on 14th April 1923, the proceed- 
ings against her were out of time be- 
cause she was not impleaded until 
after two months from the linal pub- 
lication of the Eecord-of-Eights. It 
does not seem to me that that view is 
consistent with the decision of this Court 
in the case of Bir Bikram Kishore v. Am' 
bika Gliaraii (1) There three Judges of 
this Court laid it down that when 
S. 105 (l), Beng Ten. Act, speaks of an 
appiication it is n^t necessary for the 
landlord or the tenant, in making the 
application to name any person It is 
only necessary to indicate the holdings in 
jthe record in respect of which a settle- 
linen!) of fair and equitable rent is sought. 
lAccordingly there was a perfectly good 
application in this matter brought within 
the two months and, on the doctrine of 
that case, it appears to rue that this mat- 
ter ought to go back to the learned spe- 
cial Judge, the preliminary objection as 
to time being overruled, in order that he 
may decide the case upon its merits. The 
^appellant is entitled to her oasts of this 
appeal. 

The next appeal is No 1161, and in 
this case it seems that the original defen- 
dant or tenant recorded in the Eecord-of- 
Eights was Danej Mia. One Jogendra 
Nath Ghosal was brought on the record 
by a petition filed after two months from 
the date of the final publication, namely, 
on 16th April 1923. It turned out that 
Danej Mia’s interest had been sold at 
auction, the sale certificate being in May 
1922, and possession is said to have been 
taken in April 1923. In this case, how- 
ever, ♦it appears that, although Jogendra 
Nath Ghosal’s na me had been substituted 
~(T) A. l.«R.*i92G Cal. 1037. 


for Danej Mia on the application of the 
plaintiff, Jogendra was only one of seve- 
ral persons interested in the tenancy, 
Now, the matter was fought out to a 
finish in his presence and ultimately the 
application was dismissed on the ground 
that such an application must be brought 
against all the joint tenants It does not 
seem to me to bo right that in these cir- 
cumstances this matter should be sent 
back in order that the other joint tenants 
should be impleaded. If the landlord 
wont on against one only, then his ad- 
vantage, such as it is, in being able to 
proceed under S 105, must come to an 
end. She must be left to take such stops 
by way of suit in civil Courts as she may 
be advised In these circumstances, I 
think, this appeal must be dismissed 
with costs. 

As regards appeal 1160: there, it ap- 
pears, that tiie recorded tenant was one 
Nagendra Nath Mukorjee, but^that by the 
time the final publication took place in 
November 1922, this man was dead for 
about two years Then an application 
was made on IBth July 1923 to bring the 
present defendant on the record and that 
was refused because it was more than 
two months from tlie date of the final 
publication The c ise seems to me to be 
governed by the decision of the case of 
Bir Bikram Kishore v. Ambika Gharan 
(l), to which I have alreidy referred. 
As regards this matter I think the appeal 
should bo allowed, the decree of the lower 
appellate Court should be set aside and 
the case should be sent back to the Assis- 
tant Settlement Officer to proceed with 
the application against the proper par- 
ties. The appellant is entitled to her 
costs of this appeal. 

Wo assess the hearing-fee in each case 
at one gold mohur. 

Mitter, J. — I agree. 

N.K. Appeals 1159 and 1160 allowed: 

Appeal 1161 dismissed. 
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B. B. Ghosh and Eoy, JJ. 

Brojo Lal Saha Banihja — Defendant 
— Appellant. 

V 

Budh Nath’Pyari Lal Das — Plaintiffs 
— Bespondents. 

Appeal No 1 of 1926, Decided on 13th 
July 1927, from original decree of 1st Sub- 
Judge, Dacca, D/- 28th November 1925 

(a) C%v%l P. G., 0. 30, 11. 1 — Suit by a firm 
on pro-note executed %n favour of one partner 
— Suit IS maintainable — Negotiable Tnstiu- 
ments Act, S. 7H. 

A firm IS not a person ; it is not an entity ; 
it is merely a collective name for the indivi- 
duals who are members ot the p.irtnership. 
Therefore, a suit by a firm on a pro-note in 
favour of one of the partners is maintainable : 
A. I . R. Cal. 7t and (English cases), liel. 
on. [r 150 Cl] 

{/;) Negotiable Instruments Act, S. 78 — Hol- 
der and owner di jjerent persons — Owner is not 
pi ohihited from bringing a suit. 

Section 78 does not prohibit any person other 
than the holder to bring ,l suit, if that person 
is the true owner . A. I. R. 1018 P C. 146 
Dist.. 30 Mad. 88 [F. P.), Dist. and Diss 
from. : .4. I. R. 1922 All. 70, not Foil. 

[P 151 C 1] 

(c) Negotiable Instruments Act (1881) — Con- 
struction. 

In order to construe the Negoti<iblo Instru- 
ments Act, it would not be proper to find out 
what the Law ^ilerch.int was before the Act, 
was enacted : 23 Cal. 563 (P. C.), Rel. on. 

[P 151 C 1] 

Prorash Chandra Mitter and Hira Lal 
Gan(jiUt~~iov Appellant. 

11. D Bose, M. L Roy, U pendra Lal 
Roy 'A>n({ Sure sh Chandra Das — for Res- 
pondents. 

B B Ghose, J — This appeal arises 
out of a suit brought against the defen- 
dant by the firm in the name and style of 
Budh Nath-Peari Lal Das for recovery of 
Rs 21,562 2-0 alleged to have been lent to 
the defendant for which a promissory note 
was given by the defendant in favour of 
Pyari Lal Das, dated 2Ist January 1921. 
Tho defendant raised various pleas in his 
defence, but the question with which wo 
are mainly concerned in this appeal is 
whether the suit Irjs been properly 
brought by the plaintiff firm or, in other 
words, whether the plaintiff has tho right 
to sue for the debt Other defences were 
raised in the Court below, but Sir Pro- 
vash, appearing for the defendant who is 
the appellant before us, has candidly 
stated to us that, upon the materials on 
the record, it would be difficult for him 
to attack the judgment of the Subordi- 


nate Judge on the other facts found by 
him against the defendant. The Sub- 
ordinate Judge made a decree in favour 
of the plaintiff mainly upon this ground : 

The Negotiable Instruments Act nowhere 
lays down that the real owner of the money 
lent to ptr on on a prim Siory note can- 
not sue its maker and get any money from 
him if his n.ime be disclosed to the maker ; it 
simply lays down that the holder of the docu- 
ment IS entitled to get the money and give a 
discharge to tho-miker : even a benamida’r or 
trustee, if he be t^.e holder, can sue and'get a 
decree. The righc of of the real owner is not 
affected by this Act, if his name be disclosed to 
the maker of the instrument and if the maker 
does not make any piyment to the holder and 
get a discharge from hira. 

The learned advocite for tho appellant} 
raises two points in his appeal : the first 
is that the jilaintiff firm was incompetent 
to maintain the suit, having regard to 
tho provisions of S. 78, Negotiable In- 
struments Act, 1881, read with S 8 of 
Act. Secon lly, if the suit is considered 
to be basol upon the consideration paid ta 
the defendant, the suit is barred, having 
boon brought more than throe years after 
the time when the loan was advanced. 
Under the promissory note tho loan was 
payable to Pyari Lal Das or to his order 
after thirty days from the date of its 
execution Tho present suit was brought 
on the 16th February 1924 If the suit 
is considered to have been brought on tho 
promissory note it is within time. But 
it is contended, on behalf of the appellant^ 
that, if tho suit is considered to have 
been brought for the original considera- 
tion, then it is barred by limitation. It 
is further urged on behalf of the apjiel- 
lant that, on a true reading of tho plaint 
it must be held that the plaintiff did not 
bring the suit upon the original considera- 
tion, but based his claim only upon the 
promissory note. This last argument can 
hardly bo advanced on appeal It will 
appear that in the Court below issues 
were framed as regards the consideration. 
Issue 2 runs thus : 

Did the plaintiff firm advance Rs 16,700 to 
defendant in the ben ami of Rai Pyan Lal Das- 
Bahadur as alleged in the plaint ? 

Issue 3 is this : 

Can the plaintiff firm recover the amount in 
suit or any amount as alleged in the plaint ? 

From these issues it seems to me that it 
is quite clear that both the parties under- 
stood that the suit was based on the pro- 
missory note as well as on the origimtl con- 
sideration pxid to the defendant. The lear- 
ned counsel for the responderit, ^ Mr. Bose 
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in answer to the first contention of the ap- 
pellant that the suit is not maintainable 
because the holder of the promissory note 
has not sued, urges that, as a matter of 
fact, the holder of tlie note is one of the 
plaintitfs in the cause and the objection 
raised by the defendant is not maintain- 
able Ho alsD contends that the opinion 
of the Subordinate Judge, that the true 
own^r of the iiDneycin also maintain the 
suit, is the correct view to take Lastly, 
he urges that the suit upon the considera- 
tion is not birred by limitation 

The first point taken on behalf of the 
respondent by the learned counsel does 
not appear to have been deilt witli in the 
Court below But the point may be, 
shortly stated to be this Although the 
plaintilT’s name is described as the firm 
of Budh Nath Pyari Lal Das, as a matter 
of fact, all the members ot the firm should 
be considered as plaintiffs in the cause 
It is not disputed that Pyari Lal Das, 
the holder of the promissory note, is a 
member of the firm. As a matter of fact 
Pyari Lil Das has signed the plaint, on 
the allegation that he is a partner on be- 
half of the firm Budh Nath Pyari Lal 
Das and ho has also verilied the plaint 
himself. The question, therefore, resolves 
itself into this : Whether the plaintiff 
firm Budh Nath-Pyari Lal Das is a sepa- 
rate entity or a legal person dilferent 
from Pyari Lal, or is it a compiehensive 
name for a number of persons, including 
Pyari Lal as a plaintiff. If the name of 
the firm is really the name of Pyari Lal 
with the addition of the names of cer- 
tain other persons who are partners of 
the firm, then it is contended by the 
learned advocate that the holder of the 
promissory note is the plaintiff in the 
cause, and the fact that he has joined 
other persons with him in bringing the 
suit cannot defeat the suit. The only 
question would bo, if we do not accept 
the second branch of his argument in 
support of the finding of the Subordinate 
Judge, that the decree requires to bo 
slightly amended by making it only in 
favour of Pyari Lal Das This argument 
requires to bo properly examined. O 30, 
R. 1, sub-R. (I), Civil P. C , which is a 
new addition to the Code of 1908, runs 
thus : 

Any two or more persons claiming or being 
liableiis partners and carrying on business in 
British India may sue or be sued in the name 
of the firm 


It is unnecessary for me to recite the 
other portions of the rule. From this 
provision it appears to me that, if several 
persons who cirry on a business as 
nors want to sue, the short method of 
describing them has been provided under 
this order. So far as I am aware it has 
not been considered that a partnership 
entered into by two or more persons is 
considered to bo a legal person As far 
as I have been able to find, that has not 
boon considered to be so even in England, 
although the rule seems to bo different in 
Scotland Our attention has been drawn 
by the learned advocite for the respondent 
to the observations made by Lord Justice 
Lindley in the case of Western National 
Bank V Perez (1) which runs thus : 

When a firm’s name is used, it is only a con- 
venient method for denoting those persons who 
compose the firm at the time when that name is 
used, and a plaintiff who sues partners in the 
name of their firm in truth sues them indivi- 
du illy, just as much as if he had set out all 
their names. 

Similar observations were made by 
Farwell, h J., in the case of Sadler v. 
Whiteman (2), whore the Lord Justice 
observes that when a firm is sued, 
all the members of the firm are to be 
considered as parties Similar observa- 
tions wore also made in the case of 
lleinemann v Hale (3) It is contended 
on behalf of appellant that the observa- 
tions which were made in those cxsos wore 
with reference to ditleront enactments 
and should not bo applied to the present 
cise. It is, no doubt, true that those 
observations were m ido with reference to 
different Acts, but the sole question is 
whether the firm is a separate personality 
as such and, in my judgment, the obser- 
vations of the learned Judges familiar 
with the laws of partnership are of great 
assistance in arriving at a conclusion on 
the question. Those observations wore 
followed in this Court by my learned 
brother Mr. Justice Pago in the case of 
Seodoyal Khemka v. Joharmull Manmull 
(4). At p 558 the learned Judge ob- 
observes : 

A partnership under S. 219, Contract Act, is 
a relationship which subsists between persons ; 
but a firm is not a person ; it is not an entity ; 
it is merely a collective name for the indivi- 

(1) [1891] 1 Q. B. 304=60 L J. Q. B. 272= 
39 W. R. :^45-34 L. T. 543. 

(2) [1910] 1 K. B. 868^54 Sol. J. 375“102 
U T. 472^26 T. L. R. 372. 

(3) [1891] 2 Q. B. 83=60 h. J. Q. B. 650=39 
W. R. 485=64 L. T. 548. 

/aw T n iQM no va— 
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duals who are members of the partnership. It 
is neither a legal entity, nor is it a person. 

With this observation I entirely agree* 
Some of the authorities cited in support 
of this observation have been referred to 
by me already. That being so, assum- 
ing that the first contention raised on be- 
half of the appellant, that no suit is 
maintainible by any person other than 
the holder is sound, in my judgment the 
suit C-innot be thrown out on the ground 
that the holder of the promissory note is 
not a plaintiff As I have already stated, 
Pyari Lil Das is a partner, and along 
with him there are several other persons 
.who are partners of the firm, and wo may 
take this to bo the fact that these persons 
were joined in their individul capacity in 
the suit along with Pyari Lil Das Sir 
Provash, on behalf of the appellant, con- 
tends, that the firm is a separate entity in 
this particular case is a question of fact, 
because Pyari Lil Das in his evidence 
stated that he had got separate funds 
from his other partners But this is not 
a question of fact The names of the 
four persons who are partners of the firm 
miy be taken to have been specifically 
stated in the plaint and all of them may 
be considered to have joined as plaintitfs. 

This is sufficient for the purpose of de- 
ciding the CISC Out I think it is right 
that I should express my opinion with 
regard to the point which has been dealt 
with by the Subordinate Judge, as the 
question has been very elaborately argued 
by the learned advocates on both sides. 
It is contended, on behalf of the appel- 
lant, as T have alreidy said, that S 78 
read with S 8, Negotiable Instruments 
Act, bars any suit brought l)y a person 
other than the holder for the recovery of 
any money due on a promissory note. 
The learned advocate for the appellant 
has relied on certain cases. The first 
case which he refers to was Firm of 
Sadasiik Janki Das v. Kishan Pershad 
(5). That was a case in which the plain- 
tiffs sued a person as defendant for re- 
covery of a certain sum of money due on 
a promissory note on the allegation that 
the drawer was an agent for the defend- 
ant. That suit was held by their Lord- 
ships of the Privy Council as not main- 
tainable. This is cited as an authority 
for the proposition that no person other 
than the one who appears as a party to 

(5) A. I. R. 1918 P. 0. 146=46 Cal. 663=46 
I. A. 33 (P. C.), 
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the instrument is entitled to sue for the 
money. It seems to me that it is asking 
us to hold that the converse of the pro- 
position laid down by their Lordships is 
true. I am not prepared to hold that. 

The principle which has obviously been 
laid down is that, when credit is given to 
one person by the plaintiff, he cannot say 
that the credit is really given to another. 
Some other cases which have been cited 
by the appellant do not require any exam- 
ination beciusb they are really not in 
point with regard to the question now 
before us That cise, on which groat 
stress was laid by the appellant, is the 
case of Siibha Narai/aiia Vathiyar v. 
Bamaswami Aiyar (6). The actual deci- 
sion of the case itself is not in ])oint. 
The question in that case was whether a 
defendant was entitled to give evidence 
to show that a promissory note executed 
by him was not really executed in favour 
of the plaintiff although he was the payee 
named in the note, in support of the plea 
that the note had been discharged by pay- 
ment to the person really interested. 

The learned Judges held that he was not 
so entitled and that is quite within the 
provisions of S 78, Negotiable Instru- 
ments Act, as it is enacted there that the 
pivment of the amount due on a promis- 
sory note must, in order to discharge the 
maker or the acceptor, be made to the 
holder of tho instrument But the diffi- 
culty his been increased by the fact that 
the learned Judges mido some observa- 
tions with regard to tho right of a person 
to bring a suit, who is not nimed therein 
as tho holder. These observations appear 
at p [91 of 30 M.] of the report. The 
obiter dicta are entitled to tho greatest 
respect as the learned Judges who com- 
pose 1 the Bench were English lawyers 
dealing principally with what is taken to 
be English law But the difficulty arises 
when the learned Judges give their rea- 
sons for their dicta that negotiable instru- 
ments were governed in this country as im 
England by the Law Merchant I should 
have been very glad to follow the dictum 
in that case although it was obiter, if I 
were not of the opinion that, where I am- 
not bound by authority, I must decide a 
point according to my own judgment, and 
with very great respect, I feel that the 
dicta do not commend themselves to me. 
The first thing that I have to obseo've is 

(6J [1907] 30 jMad. 88=16 ;SI. J. 503 (P. B.). 
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that the Law Merchant of England was 
never applied in the mofussil, while the 
Negotiable Instruments Act is s^ applica- 
ble; and in order to"construe the Negotiable 
Instruments Act it would he travelling 
too far if we go to see what the Law 
Merchant was. The preamble to the 
Negotiable Instruments Act states dis- 
tixictly that it is an Act for the purpose 
of defining and amending the law relating 
|to pVomissory notes, bills of exchange 
jand cheques. Therefore, Ij do not think 
(that in order to construe the Act it would 
Ibe proper for us to find out what the Law 
'Merchant was before this Act was enac- 
ted. Such a procedure was disapproved 
by the House of Lords in the case of 
Bank of England v. Vagliano (7) and by 
the Privy Council in the case of Norendra 
Nath Sarcar v. Kamalhasim Dasi (8). 
We must, therefore, construe the Act as 
it stands. In my judgment the effect of 
S. 78 of the Act is this that it is not open 
to the defendant to plead that the holder 
of the instrument is not entitled to re- 
cover the money. If any third person 
sues the maker or acceptor of the pro- 
missory note, it would be a very good 
defence for him to say that he has been 
discharged by the holder of the instru- 
ment. Further, it would also be a very 
good defence to say that, unless the plain- 
tiff in the suit gets him a discharge from 
ithe holder of the instrument, he is not 
ibound to pay. But it would be going too 
!far to say that that section prohibits any 
person other than the holder to bring a 
Suit, if that person is the true owner. If 
that were the intention of the legisla- 
ture, it seems that it would have been 
iquite simple to state that: 
no person, except the holder, would be entitled 
to institute any suit on the instrument. 

No such thing has been stated in any 
portion of the Act. Speaking of the 
procedure in England it is quite true that 
there are passages in text- books here and 
there that no person who is not a party 
to the instrument can be sued or “bring a 
suit.” But I have not been able to find 
any authoritative decision in support of 
the statement contained in the books, that 
no such person can sue. The learned 
advocate for the appellant has stated to 
us that, although he endeavoured to find 
a decision to that effect in the English 

(7) [1891] A. C. 107-60 L. J. Q. B. 145—55 

J. P. 676r::r64 L. T. 353:=39 W. R. 657. 

(8) [1896] 23 Cal. 56:3=23 I. A. 18=6 Sar. 

663 (P. q,). 


reports he has not been able to find any. 
But his argument is that it would appear 
from the text-books that that was the 
accepted view of law in England and, 
therefore, the draftsman of the Negotiable 
Instruments Act did not think it neces- 
sary to put the express prohibition in the 
Act itself The surmise of the learned 
advocate may be true, but, whatever may 
be the law in England, I do not see any 
reason why we should construe the Act 
in the way proposed by the learned ad- 
vocate and, as I have already stated, it 
will do no harm to any body, if the real 
owner is held to be entitled to sue if he 
is capable of giving a good discharge to 
the debtor from the holder of the instru- 
ment. In the present case, the holder of 
the instrument, Pyari Lal Das, has given 
evidence that the money belongs to all 
the members of the firm, and it has been 
found that the defendant was aware of it. 
He was willing to give a discharge to the 
defendant. It may be observed in this 
case that if Pyari Lal Das had taken the 
precaution of endorsing the instrument 
to the firm, there would have been no 
trouble. There is another case which I 
ought to refer to and which was cited on 
behalf of the appellant It is the case of 
Beoti Lal v. Manna Kunicar (9). That 
case is directly in favour of the appellant’s 
contention. In that case the real owner 
brought the suit on the allegation that 
the holder of the instrument was her 
benamidar who was dead at the time 
without leaving any heir It was not 
possible for her to get any transfer from 
the holder. She brought the suit in her 
own name. The learned Judges held, 
reversing the decree of the lower Court, 
that the suit was not mainttiinable. The 
learned Judges professed to follow the 
observations in the case of SubI a Nara- 
yana Vathiyar v. Bamasiuami Aiyar (6), 
which I have already dealt with. No 
other reasons have been given except that 
S. 78, Negotiable Instruments Act, bar 
the suit. I have made my observation 
on the construction of the section, and, 
with great respect, I am unable to accept 
the conclusion of the learned Judges in 
that case. This contention on behalf of 
the appellant, therefore, fails. 

Apart from what I have said with re- 
gard to the construction of S. 78 above, it 
may be observed that, where the suit is 
brought by the true owner and not by 

(9) A. I. R. 1922 All. 70=44 All. 290. 
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the holder of the instruraeat, the special 
rules of evidence contained in Ch. 13, 
Negoticxble Instruments Act, would not 
evidently apply; and in this case the 
defendant was allowed to raise various 
pleas as to no receipt of consideration and 
so forth in his defence. 

Lastly, I have to deal with the question 
whether the suit may be said to have been 
based upon the consideration advanced to 
the defendant. The learned advocate for 
the appellant contends that the plaint is 
ambiguous, but, as I have already pointed 
out, issues were raised in the Court below, 
from which it appears that the question 
was raised whether plaintiffs were en- 
titled to claim the money advanced apart 
from the promissory note 

Next arises the question of limitation 
for such a suit. Mr. Bose, for the respon- 
dent, contends that in the plaint it is 
stated that the agreement was to pay the 
money after 30 d lys of its being advanced 
This averment in the plaint has not boon 
challenged by the defendant and, there- 
fore, it must be taken to be an uncon- 
troverted fact That being so, the article 
of the Limitation Act which applies to 
the case is Art 1L5 Sir Provash, for the 
appellant, however, answers that in the 
plaint it is only stated that tlie agree- 
ment to pay after 30 days was contained 
in the promissory note. If the promissory 
note is wiped out, then there is no evi- 
dence in support of the allegation that 
that was that contract and, therefore, the 
cause of action accrued from the date of 
payment. Hiving regard to the fact, 
in my opinion, that the suit was also 
based on the consideration, it may be 
taken that the plaint mentions the agree- 
ment to pay after oO days as a fact apart 
from the promissory note. That being 
so. Art 115, Lim. Act, would be applicable 
and the cause of action would accrue 
from the date of the breach Thit is how 
this article has been construed in the 
case of Rameshioar Mandat v Bam CJiand 
Eoij (iO), which has been followed in 
other cases 

The appeal, therefere, fails on all the 
points that have been raised and must be 
dismissed with costs 

Roy, J. — I agree. 

R.K. Appeal dismissed. 


GO ) [1884] 10 Cdl. 1083. 
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B. B. Ghose and Roy, JJ. 

Jatindra Nath Dalai — Plaintiff — Ap- 
pellant. 

V. 

Narendra Nath Dalai and others — De- 
fendants — Respondents. 

Appeal No 89 of 1928, Decided on 15th 
July 1927, from original decree of ♦Offg. 
Sub-J , 24 Parganas, D/- 29th April and 
6th May 1927,*’rospectively. 

Civil P. C., 0. C, R. 17 — An aineyidrnent to 
strike out tke name of defendant 1, who died 
subsequent to fiUng the suit, should be allowed. 

The plaintiff brought a suit for partition and 
accounts and other reliefs against several per- 
sons. Defendant 1 was alleged to be primarily 
li.ible. But the plaintiff stated that defen- 
d.iiit 1 was at the tune of the plaint lying ill at 
Benares, accoidmg to his information, and he 
did not know whether he w.is alive or dead at 
the time <ind, therefore, as an additional pre- 
c lutiou, the plaintiff had joined his heirs as 
defendants in the suit. Soon after the filing of 
tlie plaint, one of the heirs informed the Court 
that defendant 1 had died the day previous to 
the day the plaint was filed. Thereupon, the 
plaintiff asked for an araondmont of the plaint 
by striking out the mame of defendant 1 from 
the list of defendants and for putting ifi the 
name of defendant 1 in the body of the plaint 
wherever the words “defendant 1’* occured, but 
the Court rejected the application for striking 
out the name of defendant 1. 

Held : that amendment should be allowed* 
As heirs were impleaded, the suit could not be 
held to have been brought as against a dead 
person. [P 162 C 1] 

Sarat Chandra Bose, Bijan Kumar 
Makherjee, Radlia Benode Pal, Bkupen' 
dra Kumar Bose and J itendra Mohan 
Banerjec — for Appellant 

Brojo Lai Chahavarti, Tarakeswar Pal 
Chaudhury and Satindra Nath Mukherjee 
— for Respondents. 

B. B. Ghose, J . — This is one of the 
most curious judgments I have come 
across in the course of my experience. 
The plaintiff brought a suit for partition 
and accounts and other reliefs against 
several persons. Defendant 1 was alleged 
to bo prim irily liable. But the plaintiff 
stated that defendant 1 was at the time 
of the plaint lying ill at Benares, ac- 
cording to his information, and he did 
not know whether he was alive or dead 
at the time, and, therefore, as an addi- 
tional precaution, the plaintiff* had joined 
his heirs as defendants in the suit. Soon 
after the tiling of the plaint, onejof the 
heirs informed the Court that defendant 1 
had died the day previous t(^ t|xe day the 
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plaint was filed Thereupon, the plaintiff 
asked for an amendment of the plaint by 
striking out the name of defendant 1 from 
the list of defendants and for putting in 
the name of defendant 1 in the body of 
the plaint wherever the words “defendant 
1” occur. There were other prayers for 
amendment with which we are not con- 
cerned just now. The Subordinate Judge, 
by a curious method of reasoning, rejected 
the application for striking out the name 
of defendant 1 from the lirt of the names 
of defendants and putting in the full 
name of defendant 1 in the body of the 
plaint. His reisouing seems to have been 
that no suit can be brought against a dead 
person. This is quite true Defendants 
2 to 6, however, were living persons 
against whom the suit had also been 
brought. Whether the suit was main- 
tainable as against the heirs on the 
merits is a mratter which requires deci- 
sion. The Subordinate Judge did not 
want to decide it and threw away the 
case without hearing anything This 
procedure is regrettable The learned 
vakil for the respondents supports the 
order on the ground that the plaintiff 
wanted to make a new case by his peti- 
tion for amendment. We are just now 
not concerned with what new case tlie 
plaintiff wanted to make We have only 
to deal with the order rejecting the plaint 
on the ground that the suit was brought 
against a dead person, while, as a matter 
of fact, it was not 

We must, therefore, set aside the 
order of the Subordinate Judge and 
send back the case to the lower Court 
to be tried according to the provisions 
of the law. The cause title must bo 
amended by striking out the name of 
Hari Mohan Dalai as defendant 1 and the 
plaint allowed to be amended by putting 
in the full name of Hari Mohan Dalai at 
every place where the words ‘defendant 
1” occur, and such consequential amend- 
ments must also bo allowed on account of 
this amendment being made ; that is to 
say, instead of tho relief claimed against 
Hari Mohan Dalai, tho relief rniy be 
claimed against his heirs. Whether tho 
heirs would be liable for any of the claims 
advanced in the plaint or not is a matter 
which is to be decided in the suit. Ho 
is wrong to say that the plaint should be 
rejected, because no cause of action is 
disclosed. The learned vakil for the res- 
pondents cannot say that there is no 


cause of action, because, it being a suit 
for partition and accounts, a cause of 
action is disclosed. Whether the bar of 
limitation can bo seriously pleaded or not 
is a question which seems to be merely 
academical, because the suit was filed on 
27th July 1925 and the application for 
amendment made on 29th August 1925. 
Whether any other amendment of the 
plaint should be allowed or not is loft to 
the discretion of the Court. But the 
manner in which that question has been 
decided by the Court is disapproved by us. 

The appellant is entitled to his costs 
of this appeal. We assess tho hearing-fee 
at 30 gold mohurs. 

Roy, J. — I agree. 

N.K. Appeal allowed. 
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Mitter, J. 

Radha Ballabh Guha — Plaintiff — Peti- 
tioner. 

V 

Panchkari Sil and Defen- 

dants — Opposite Party. 

Civil Revn No. 132 of 1927, Decided 
on 3Lst May 1927, from order of 4th Otfg. 
Bub- Judge, Dacca. 

(а) Sinall Cause Courts Act (9 of 1887), Sch. 2, 

Art. 8.) suit brought by the landlord for 

the price of the hees cut bona fide by the tenant 
is cognizable by the Small Can've Courts 

• A suit by landlord against. bis tenant for the 
price of trees cut and appropriated by the latter 
under a bonatido belief of his right to do so, 
though in fact be had no right, is cognizable by 
small cause Court. 154 C 2] 

(б) Piovincial Small Cause Courts Act (1887), 

27 — Suit valued at less than Us. 100 tried 

by Munsif in his ordinal y jurisdiction — No 
appeal lies. 

Where a suit of a small cause nature and 
Vcilued at less than Ks. 100 was tried by the 
IMunsif who was vested with powers of a Small 
Cause Court Judge, to try cases up to the value 
of Hs. 109 under his ordinary jurisdiction. 

Held: that no appeal lay from his decision: 
A. /. R. 1921 Gal. 487, Bef. [T 154 C 1] 

Jatindara Nath Sanyal — for Peti- 
tioner. 

Bankim Chandra Banerjt — for Oppo- 
site Party. 

Judgment.— This rule was issued on 
the opposite party to show cause why the 
order of the Subordinate Judge of Dacca, 
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dated 17th February 1927, entertaining 
and allowing an appeal preferred by the 
opposite party from a decision of the 
Munsif of Dacca, dated 30th September 
1926, should not be set aside. 

It appears that the plaintiff, who is 
the petitioner before this Court, instituted 
a suit in the Court of the Munsif of 
Dacca for recovery of a certain sum as 
the price of trees which had been cut by 
the defendant The defendant is plain- 
tiff’s tenant, and the plaint alleged that 
the defendant had, as such tenant, no 
right to cut away and misappropriate 
any tree without the permission of the 
plaintiff either under the local custom or 
under the law, and, as the defendant 
wrongfully and illegally cut away two 
hijal trees from the land, he was liable to 
pay compensation 

The Munsif decreed the plaintiff’s suit 
and ordered that “the suit be decreed in 
part for Rs 5-2-6 with proportionate 
costs ” The suit was valued at less than 
Rs. 100 and it is admitted that the 
Munsif who tried the suit was vested 
with powers of a Small Cause Court 
Judge to try cases up to the value of 
Rs. 100. 

It is argued tliat the present suit was 
a suit of a Small Cause Court nature and, 
although the Munsif tried it under his 
ordinary jurisdiction, no appeal lay from 
the decision of the Munsif to the Sub- 
ordinate Judge; and, in support of this 
contention, reliance is placed on a deci- 
sion of the learned Chief Justice in the 
case of Mohini Mohan Bay v. Ramdas 
Paramhans (1) This position is not 
controverted by the learned vakil for the 
opposite party The question, therefore, 
on which this rule turns is this: namely, 
whether on a true reading of the plaint 
it can be said that the suit was one 
which was exempted from the jurisdic- 
tion of the Court of Small Causes by 
reason of the provisions in Art. 35, Cl. (ii) 
Provincial Small Cause Courts Act, which 
excludes cases which fall under Ch. 17, 
I. P. C., from the cognizance of a Small 
Cause Court. 

It appears to me, from the allegations 
in the plaint, that the allegations do not 
constitute mischief within the meaning 
of S. 426, which falls under Ch. 17, 
I. P. C. The dispute is between the 
landlord and a tenant, and the question 
as to w hom t he right to the trees, or the 

(1) A. I. r7i924 cm. 487. 


right to the timber when the trees are 
felled, belongs, is often a question of con- 
siderable difficulty. The tenant, for 
aught one knows, might bona fide believe 
that he was entitled to cut the trees, and 
if, under such bona fide belief, he cut the 
trees the provisions of Ch 17, I. P C., 
would not bo applicable to his act. I 
think, therefore, that the suit was one 
which was not excluded from the cogni- 
zance of the Court of Small Causes That' 
being so, no ap^peal lay to the Subordinate! 
Judge. 

The result is that the order of the 
Subordinate Judge is set aside and the 
decree of the Munsif is restored, but, in 
the circumstances of the present case, as 
no objection was taken to the com- 
petency of the appeal before the Subordi- 
nate Judge by the petitioner, ho is not 
entitled to costs in this Court. 

N.K. Buie made ahsohite. 
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13 B. Chose and Roy, JJ. 

Badha Mohan Dutt — Defendant 2 — 
Appellant. 

V 

Nripendra Nath Nandy and others — 
Plaintiffs and Defendant 1— Respondents. 

Appeal No 236 of 1925, Decided on 
28th June 1927, from original decree of 
1st. Sub-Judge, 24-Parganas, D/- 27th 
August 1925 

❖ (a) Transfer of Pioperty Acty S. 59~-Mort- 
gagoi's acknowledgment of the execution of a 
document bef )te the S ah- Registrar^ and the Sub- 
Registrar's endorsement thereon, amount to its 
pioper attestation. 

Where the mortgagor acknowledges execution 
of the mortgage before the Sub-Registrar, and 
the endorsement of the Sub-Registrar shows that 
the execution was admitted by the mortgagor, 
then the document should be held to be pro- 
perly attested under the Transfer of Property 
Amendment Act, 27 of 192G: 35 Mad. 607 (P.C)., 
Dist. [P 156 C 1] 

(6) Transfer of Property Amendment Act (27 
of 1926) — Ait is retrospective. 

The Act applies to all transactions, however, 
ancient, to which the Transfer of Property Act 
IS itself applicable, and an appellate Court is 
bound to give effect to the legislative definition 
of the word “attestation” although the Act was 
passed after the decree of the trial Court. 

[P 156 C 2] 

(c) Evidence Act, S. 56 — Judicial notice — 
Registration Act, S. 60. 

Judicial notice should be taken of tl^e en- 
dorsement of the Sub-Registrar and his signa- 
ture. [P 156 C 21 
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Sarat Chandra Bose, Gopendra Nath 
Das and Narayan Chandra Kar — for 
Appellant. 

Narendra K. Basu, Eajendra Bhusan 
Bakshi and Gour Mohan Duti — for Kes- 
pondents. 

Judgment. — ■ This appeal by defen- 
dant 2 arises out of a suit brought by 
the sub-mortgagee against the sub-mort- 
gagor and the original mortgagor De- 
fendant 2 was the original mortgagor. 
The mortgage-bond is dated 27th Febru- 
ary 1920, and was executed in favour of 
defendant 1. Defendant 1 sub-mortgaged 
his right to the plaintiff by a deed dated 
the 18th January 1921. The Subordi- 
nate Judge passed a decree in favour of 
the plaintiff Defendant 2, in his appeal, 
takes the ground that neither the ori- 
ginal mortgage- bond nor the sub-mort- 
gage-bond was properly attested. With 
regard to the bond executed by the ori- 
ginal mortgagee, the contention of the 
learned vakil for the appellant is unten- 
able, because there is the evidence of one 
witness that the other witnesses also at- 
tested the document, and there was no 
cross-examination on the point. The 
argument with regard to the original 
mortgage-bond has more substance Of 
the two witnesses, whose names appear 
as attesting witnesses, one was examined, 
viz , Mr. Sambhu Nath Banerjea. This 
gentleman was a vakil of this Court at 
the time when he attested the bond. Ho 
is now an advocate and a barrister-at- 
law. This gentleman stated in his cross- 
examination that Mr. Susil Chandra Sen, 
the other attesting witness, was not pre- 
sent when the document was executed 
and that the signatuie of Mr. Susil Sen 
was not made in his presence. With 
regard to his own attestation : he said 
that he was present at the time of the 
mortgage- bond, that he saw Radha Mohun 
Dutt put his signature on the mortgage- 
bond and that he attested it. From his 
evidence it is quite clear that Susil 
Chandra Sen was not present at the time 
when the mortgagor put his signature on 
the bond. 

According to the definition of “attesta- 
tion,” as interpreted by the Privy Council 
in the case of Shambii Patter v. Abdul 
Kadir Bowthan (l), the attesting wit- 
ness, in order to prove legal attestation 
of a document, must have seen the exe- 
“(1) [1912] 35 250:^ iTa*. 

218 (P. C.) 
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cutant put his signature to the document 
and, in that view, it should have been 
held, as the appellant contends, that the 
document was not properly attested 

The learned Subordinate Judge, how- 
ever, was of opinion that Mr. Sambhu 
Nath Banerjea, having given his evidence 
five years after the event, might not dis- 
tinctly remember the details. That is 
quite possible But the difficulty in sup- 
porting his judgment, on the ground the 
Subordinate Judge has stated, is that 
there is no other evidence on the record 
to prove proper attestation. The mort- 
gagee even does not give his evidence 
that the other witness was present and 
had seen the execution The Subordinate 
Judge further says that, when the mort- 
gagor admits execution, the document 
should bind that person. The difficulty, 
again, in accepting this proposition is 
that the defendant 2, from the very outset, 
pleaded that the document was not pro- 
perly attested. Under these circum- 
stances the learned advocate for the ori- 
ginal mortgagee, defendant 1, asked us to 
take the evidence of the other attesting 
witness, Mr. Susil Sen, who was then an 
attorney-at-law and acted on behalf of 
the mortgagee as a member of the firm of 
Messrs. Dutt and Sen. Mr Susil Sen is 
also a vakil of this Court, and the learned 
advocate for defendant 1 requested us to 
examine this gentleman in furtherance of 
justice. 

It was pointed out to us that that 
gentleman was present on several occa- 
sions in the Court below to give evidence, 
but, unfortunately, the Court had no time 
to take up this case on those dates which 
was adjourned from time to time To 
the plaintiffs’ misfortune, the case was 
taken up on a date when Susil Sen was 
unable to reach the Court. Apparently, 
because the presiding officer was in 
favour of the plaintiff’s’ contention, no 
application was made before the Judge to 
have an adjournment for the examina- 
tion of Susil Sen Under these circum- 
stances, we felt inclined to examine this 
gentleman. But we are relieved from 
taking that course by reason of the now 
amendments of the Transfer of Property 
Act, which were pointed out to us by 
Babu Gour Mohun Dutt appearing on 
behalf of the plaintiff-respondent. These 
amendments are embodied iij Acts 27 of 
1926 and 10 of 1927. Act 27 of 1926 
gives a new definition of the word “at- 
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tested” by insertion of a clause in S 3, 
T P Act, after the definition of the word 
^‘instrument ” Shortly stated, it is this : 
the word “attested” means 

attested by two or more witnesses each of 

whom has seen the executant sign or has 

received from the executant a personal acknow- 
ledgment of his signature or mark , but 

it sh.tll not bo necessiry that more than one of 
such witnesses shall have been present at the 
same time, and no particular form of attesta- 
tion shall be necessary. 

Bahu Cour Mohun argues that this 
document was registered and the mort- 
gagor acknowledged execution before the 
Suh-Pegistrar, and the endorsement of the 
Sub-Registrar to the document was to 
the etfect that the execution was ad- 
mitted by Radlia Mohan Dutt who was 
identified by Sambhu Nath Banerjea, 
Vakil, High Court, Calcutta. Then fol- 
lows the signatures of Ridha Mohan Dutt, 
the mortgagor, and of Kripa Nath Dutt, 
District Registrar of Assurances It is 
further argued by Babu Gour Mohun that 
this being the fact, wo should hold, by 
reference to tlie cases cited on the ques- 
tion of proper attestation of wills, that 
'the acknowledgment before the Sub-Re- 
igistrar and the signature of the Sub- 
iRegistrar below the endorsement on 
{the deed amount to sufficient attesta- 
jtion under the amended definition in 
lAct 27 of 1926 

With regard to the question of wills : 
this has been hold to bo a proper attesta- 
tion from a very early date : see the 
cases of Hurro Sundari Dabia v Chmider 
Kant Bhuttacharjee (2) and Amarendra 
Nath Chatterjee v Kasi Nath Chatterjee 
(3). There was some difference of opi- 
nion between this Court and other High 
Courts as to whether this new Act 27 of 
1926 applies to transactions which had 
taken place before the passing of the Act 
A Division Bench of this Court seems to 
have been of opinion that it was not ap- 
plicable to sucli transactions. A later 
Act, however, was passed, viz , Act 10 of 
1927, which is described as an Act to 
amend certain enactments and to repeal 
certain other enactments It has been 
emoted with regard to the Transfer of 
Property (Amendment) Act, 1926, that 
in B. 2 in the definition of the word “at- 
tested,” after the word “means” the words 
“and shall be deemed always to have 
meant” shi^ll be inserted. This leaves no 

(•2) [1H81] a Cal. 17^6 C. L. R. 303. 

(3) [1900j 27 Cal. 1G9. 
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doubt in the construction of the Act, that 
it should be applied to all transactions, 
however ancient they may be, to which 
the Transfer of Property Act itself is 
applicable. In that view, the contention 
raised by Babu Gour Mohun Dutt must 
bo given effect to 

One point was urged by the learned 
advocate for the appellants, that the Sub- 
Registrar should have been examined in 
order to prove the attestation made by 
him But tli^t is not at all necessary, 
because wo must take judicial notice of 
the endorsement of the Sub-Registrar and 
his signature. The next point urged is 
that both those amendments of the 
Transfer of Property Act came into opera- 
tion after the judgment of the Subordi- 
nate Judge and should not, therefore, be 
applied to this case This argument does 
not appear to be of any substance, be- 
cause, even if the Subordinate Judge had 
dismissed the suit on the ground that 
there was no proper attestation, we 
should have been bound to give effect to 
the legislative definition of the word “at- 
testation” although the x\ct was passed 
after the decree The arguments raised 
on behalf of the appellants having failed, 
this appeal must be dismis-ed with costs. 
Costs of the appeal will be added to the 
mortgage-money of the plaintitf. Defen- 
dant 1, the original mortgagee, will bear 
his own costs in this Court. 

N.K. Appeal dismissed. 
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CUxMiNG AND Roy, JJ. 

Joqendra Chandra Miikherji and 
another — Defendants I and 2 — Appellants. 

V. 

Monmohini Debt and others — -Plaintiffs 
— Respondents 

Appeal No. 524 of 1925, Decided on 
22nd August 1927. 

{a) Bengal Tenancy Act^ S. 85 — Application. 

Soction 85 does nob apply to hom3 5b3id lands. 

[P 152 C 2] 

(h) Eiidence Acty S. 115 —Per7nanent lease 
by a person professing to have a higher status 
than that of a raiyat cannot plead that lease 
is contrary to Bengal Tenancy Act. 

When a lease, purporting to be of a perma- 
nent cliaractler, is granted by a persoi who, on 
the face of the document, confesses to have a 
higher status than that of a raiyat, the grantee 
may invoke the doctrine of estoppel agai«st the 
grantor and the persons claiming through him. 

J:P 157 G 2] 
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The question of invalidity of the lease may be 
raised by the landlord or a person claiming 
through him or by some one who has a perman- 
ent title, but nob by the grantor or anyone 
claiming through him : A. I. B. 1921 CaL 451 
{F. B.), Foil. ; 13 C. L. J. 649 and 17 C. W. N. 
59, lief. [P 157 C 2] 

Sarat Chandra Basak and Prokash 
Chandra Mazumdar~ior Appellants 

Gunada Charan Sen and Prasanta 
Bhuso^ii Gupta — for Respondents. 

Roy, J . — This appeal is by defendants 
1 and 2 in the suit whxch has been 
decreed in the plaintiffs’ favour by both 
the Courts below The suit concerns a 
plot of homestead land belonging to defen- 
dant 6. The plaintiff obtained a nim 
howla patta from the latter, but on the 
next day the defendants took possession 
of the land and the plaintiff was obliged 
to bring this suit for khas possession and 
establishment of her title. The defen- 
dants resisted the suit on the ground that 
there was a prior contract of sale by 
virtue of which defendants 1 — 5 were 
put in possession It appears that defen- 
dant 2 is also a mortga.gee from the lessor 
The lessor supported the defence. Both 
Courts came to the conclusion that the 
defence is untrue and decided the suit in 
the plaintiffs’ favour, Defendants 1 
and 2 have come up now on appeal to this 
Court. The learned vakil appearing for 
them contends, in the first place, that 
there being a subsisting mortgage no de- 
cree should have been passed without safe- 
guarding the mortgagee’s rights There 
was no issue upon the mortgage and it 
does not appear that the mortgagee’s 
rights are affected in any manner by this 
litigation 

The second ground taken turns upon 
the fact that in the settlement khatian the 
plot in dispute is recorded as half howla 
and half karsha. The contention is ad- 
vanced that, in respect of a moiety share 
of the land, the plaintiff being an under- 
raiyat the lease given to her is invalid 
by reason of S 85, Ben. Ten. Act. The 
learned Subordinate Judge dealt with this 
contention very briefly. He said that the 
lease was granted in respect of homestead 
land and not agricultural land, and so this 
contention cannot prevail. It is argued 
that this view is wrong Undoubtedly 
the land is homestead, and it does not ap- 
pear that it is held as a part of any agri- 
cultu^l holding or that defandant 6 is 
even an agriculturist. If the statement 
in the judgment of the trial Court is 


correct the land has been homestead from 
before the permanent settlement. The 
Bengal Tenancy Act has no operation as 
regards homestead lands and the reference! 
to S 85, Ben Ten Act, does not seem tol 
be pertinent. 

It is argued, however, that the plot 
having been recorded karsha or occupancy 
raiyati in eight annas the legal effect 
must follow. Various authorities were 
quoted. It was urged that the case of 
Manik Borai v Bam Charan Mondal (l)^ 
where it was said that the question of in- 
validity of the lease could be raised only 
by the landlord, proceeded on the question 
of estoppel and that the true position of 
an under-raiyati lease for over nine years 
as being wholly void was laid down in 
Jarip Khan v. Durfa Bexoa (2), and that 
the defendants who are strangers can 
challenge the plaintiffs’ title as being in- 
valid The matter has been set at rest 
now by the Full Bench case of Chandra 
Kanta Nath v. Ami ad Ah llazi (3). It 
was decided that when the lease, purport-! 
ing to bo of a permanent character, is| 
granted by a person who, on the face of 
the document, confesses to have a higher 
status than that of a raiyat, the grantee 
may invoke the doctrine of estoppel. Here 
the plaintifl* got a permanent lease Thol 
g'-antor is estopped The defendants! 
claiming through the grantor are equally! 
estopped. The question of invalidity of 
the lease may be raised by the landlord 
or a person claiming through him, or by 
some one who has a permanent title, butl 
not by the grantor or anyone claiming 
through him It was suggested that the; 
defendants were strangers. They cannot! 
have a better right than the raiyat him- 
self. If the plaintiff can maintain the 
suit against the raiyat she has a right to 
the land and the defendants, who have no- 
title whatever, cannot bo allowed to re- 
main on the land. It was contended on a 
reference to Ilarendra Lai v Han Dasi 
Debi (4) that the parties committed a 
fraud on the registration office. That- 
position was also discussed in the ‘Full 
Bench case If the parties knew all along 
the real character of the land, no question, 
of estoppel would arise. That is not 

irCl^llflS C. L. J. G49-ri0 I. C. 469. 

2) [1913] 17 C. W. N. 59t=:15 I. C. 476-16 

C. L. J. 141. 

(3) A. I. R. 1921 Cal. 451—4 ^ Cal. 783 (F. B.)^ 

(4) A. I. R. 1914 P. C. 67^11 Cal, 972-^11 1.. 

A. 110 (P. C.). 
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the case here. As was observed by 
Mookorjee, A C J., 

the question of the true nature of the tenancy 
IS often a matter involved in doubt and 
uncertainty. 

Defendant 6 has treated the homestead 
as his howla It appears that an officer 
of the landlord was actually examined 
in this case, and he deposed that there 
were several maliks and some said that 
defendant 6’s right was howla and some 
karsha and that is how the settlement 
record came to bo framed There is no 
question of a conspiracy of false recitals. 
The plea, therefore, is without substance 
and must fail The appeal is dismissed 
with costs. 

Cuming, J. — I agree. 

M K Appeal dismissed. 
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B. B. Geiose and Page, J. 

11 E. Chamarta & Co . — Defendants — ■ 
Appellants. 

V 

Sojiatan Pal and another — Plaintiffs — 
Respondents. 

Appeal No 25 of 1926, Decided on 3rd 
May 1927. 

Evidence Act, S 115 — Equitable mortgagee 
entetinq into possession toith consent of mort- 
gagor— IVie former leasing the property to a 
third pel son — Auction- purchaser of the equity 
of redemption is bound by the mortgagoi' s con- 
sent and his suit for rent and damages against 
the third person is not maintainable. 

G got into possession of property in suit as 
tenant at a monthly rent. lie wis let into pos- 
session by Cr, an equitable mortgagee from 
father of S, in his capaciiy as a guardian of 6', 
and paid rent. After some timj (/ entered into 
an infructuous rental contract with G to pur- 
chase the property, but C did not pay the 
money as G could not e'cecuta any valid deed of 
transter, and it was settled and agreed that 
instead of rent reasonable interest upon the sum 
should be p ud by C. P, a vendee from S, 
brought a suit for rent and mesne profits 
agiuist C. 

Held {per B. B. Ghose, J .): that as G was 
in possession as a mortgagee, C, having been 
brought on the mortg.iged property 'by G, had 
no privity between himself and the mortgagor 
So as to be liable to the mortgagor for his occu- 
pition of the mortgaged property. P being 
bound by the consent, given by or on behalf of 
the owner of the equity of redemption before 
his purchase, to the taking of possession by G, 
he cannot, on that ground, maintain his suit 
against C for dinaigos or rent. [P 16 J 0 1, 2] 

Per Page, J, — That O could not legally enter 
into an agreement for a tenancy with C in the 
capacity either of guirdian or of agent of the 
minor son of S, and thereiora the suit, as fram- 
ed, must fail for no privity of estate exists 
between the plaintiff and C, [P 163 C 1] 


P.G.'Mitteri Charu Chandra Bistcas 
and Monindra Kumar Biswas — for Ap- 
pellants. 

Joges Chunder Boy, Bajendra Chandra 
Guha and Prokas Chandra Mazumdai — 
for Respondents. 

B. B. Ghose, J . — This is an appeal on 
behalf of the principal defendant, H. R. 
Ohamaria & Co , who may shortly bo 
described as Ohamaria, against a ' judg- 
ment and decree of the Subordinate 
Judge, 2nd t/ourt, Dacca dated 2Ist 
December 1925. The suit, as framed, was 
on the ground that Ohamaria was a 
tenant-at-will under one J. B Sukeas who 
was the owner of the property in ques- 
tion. The plaintiff had purchased the 
right, title and interest of the legal re- 
presentative of J. B Sukeas in execution 
of a money-decree on 2nd May 1919. He 
was put into symbolical possession by 
virtue of his purchase on i8th July 1919. 
The purchase was made in the benami of 
his son, named Bepin Behary Pal who 
was joined as defendant 2 in the suit. On 
4th August 1919 the plaintiff served notice 
on Ohamaria determining the tenancy 
under wh oh Ohamaria was alleged to 
have hold the property in question as 
from the end of August 1919 The pre- 
sent suit was brought on 17th September 
1919, and the claim was for rent at the 
rate of Rs. 600 per month from 2nd May 
to 31st August 1919, and for damages at 
a certain rate, which it is unnecessary to 
mention, from 1st September to 17th 
September 1919. The plaint was subse- 
quently amended by an application made 
on 23rd January 1925, asking for mesne 
profits or damages up to the date of deli- 
very of possession By this amendment 
the original valuation of the suit, which 
was Rs. 10,000 odd, was increased to 
Rs 80,000 odd. The defendant objected 
to the application for amendment which 
was overruled by the lower Court. 
The defendant’s main defence was that 
he was never a tenant of the land under 
the plaintiff or his predecessor-in-inte- 
rest, and the plaintitl has no right to 
maintain the suit against him. His case 
was that one J. 0. Galstaun held an 
equitable mortgage or, as it may be pro- 
perly described, as a mortgage by deposit 
of title-deeds, which was effected in the 
town of Calcutta under S. 59, T. P. Act, 
by J. B. Sukeas; and that Galstamn was 
in possession of the property in suit 
along with other propert^s# as a mort- 
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gagee, and while in such possession Gals- 
taun let out the property at first to a 
brother of J. B Sukeas and then to the 
defendant Chamaria at a rent of Rs. 600 
per month. But some time in April 1918 
an agreement was entered into between 
Galstaun and Chamaria that Chamaria 
would purchase the property in dispute 
for Rs. 85,000 and that he would have to 
pay ao rent, but would have to pay inte- 
rest on the purchase money agreed to 
between them. The sale* could not be 
affected because Galstaun had no right to 
-effect a sale of the property at the time. 
But the stipulation was that .Galstaun 
would either take the permission of the 
Court to sell the property on behalf of 
the infant heir of J. B Sukeas, or he 
would himself effect the sale after pur- 
chasing the property in execution of the 
decree on his mortgage which he intended 
to have On these pleadings several 
issues were framed in the lower Court. 
The main questions are covered by issues 
3, 7 and 11. Issue 3 was: 

Is there any relationship of landlord and 
tenant between the plaintiff and the defendant. 

Issue 7 was: 

Was the plaintiff aware of the equitable mort- 
,gage in favour of J. C. Galstaun at the time 
when he purchased the property in suit If 
so, can he get khas possession without redeem- 
ing plaintiff’s mortgage ? 

Issue 11 was: 

Whether Mr. J. C. Galstaun is mortgagee in 
possession of the properties m suit. If so, whe- 
ther the plaintiff is entitled to recover any 
amount by way of d images ? 

It should be stated boro that the plain* 
tiff did not, at the commencement, 'admit 
-the mortgage of Galstaun When the 
suit was brought by Galstaun on his 
mortgage the present plaintiff was joined 
as a defendant as he ought to have been 
joined as a purchaser of a portion of the 
equity of redemption. Galstaun’s suit 
on his mortgage was brought on 14th May 
1919, four months prior to the present 
•suit by the plaintiff. The plaintiff dis- 
puted the mortgage and in that suit he 
took up a x:>l 0 a that Galstaun having got 
into possession of the property and hav- 
ing realized the profits, he was bound to 
account for the receipts, and those must 
be debited against the debt if any was 
found due to Galstaun. That suit was 
decided in the trial Court on 23rd Sep- 
tember 1921 'There was an appeal against 
that Secision and this Court modified the 
decree of the Subordinate Judge by its 
judgment'^dSted 23rd January 1924. I 


shall speak later on about this judgment. 
The judgment and decree of the High 
Court were affirmed by the Judicial Com- 
mittee in January 1927: [vide A. J. R. 
1927 P. G. eO—EcL] 

In the presesont case before the Sub- 
ordinate Judge the trial proceeded upon 
the ground that Galstaun had a mortgage 
on the property in question The sole 
question upon which the parties seem to 
have been in controversy was whether 
Galstaun was ever in possession of the 
property in question as a mortgagee, or, in 
other words, whether Galstaun’s position 
was that of a mortgagee in possession. 
The Subordinate Judge found, as it was 
found in the previous litigation, that the 
purchase of the plaintiff was with notice 
of Galstaun’s mortgage. The Subordi- 
nate Judge found in the present casein 
deciding issue 7, as stated above, that 
Galstaun took possession of tho pro- 
perty as guardian of the infant son 
of J. B Sukeas and did not take 
possession as a mortgagee That being 
so, he held with regard to issue 7, that the 
brother of J. B Sukeas was a tenant of 
Owen Sukeas, the infant son of the origi- 
nal mortgagor, when Galstaun let out the 
property to him and that Chamaria was 
similarly a tenant under Owen Sukeas 
when Chamaria was let into possession 
by Galstaun in his capacity of guardian 
of Owen Sukeas. In that view it was 
held that the plaintiff, as a purchaser of 
the right, title and interest of Owen 
Sukeas stepped into his shoes and thus 
Chamaria became a tenant under the 
plaintiff, and that tenancy was terminated 
at the end of August 1919, by notice to 
quit which was served by the plaintiff 
upon Chamaria, and upon that basis the 
plaintiff was entitled to a decree for rent 
for the period of the tenancy and also for 
damages by way of mesne profits till the 
date of delivery of jiossession. The pro- 
perty however, was sold in execution 
of tho mortgage decree obtained by 
Galstaun on 23rd October 1925, and 
purchased by himself. The value 
fetched for the property at the execu- 
tion sale was far below the amount of 
the mortgage decree. By reason of 
that sale no decree could have been made 
by the Subordinate Judge for eject- 
ment of the defendant, as the plaintiff’s 
title to the property ceased to exist by 
virtue of that sale. But he made a decree 
for^^images up to that date and the total 
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amount of the decree made by the Sub- 
ordinate Judge, who modified the claim 
for damages made by the plaintiff to a 
considerable extent, was Es 46,660. The 
defendant Chamaria has appealed to this 
Court. 

The first ground taken on behalf of the 
appellant is that the amendment asked 
for by the plaintiff should not have been 
allowed by the lower Court. We do not 
think that there is any substance in this 
objection If the plaintiff had not speci- 
fied in his plaint that he asked for mesne 
profits till the date of the suit, that is to 
say, till I7th September 1919, the Court 
might have been in a position to make a 
decree for mesne profits up to the date of 
delivery of possession. But, if the suit is 
otherwise properly framed, there was no 
harm in allowmg the plaintiif to amend 
his plaint by striking out from his prayer 
for recovery of mesne profits the words 
“up to the date of the suit” and by sub- 
stituting in their place the words “up to 
the date of delivery of possession ” 

The appellant then takes up the posi- 
tion that he was brought on the land by 
the mortgagee Galstaun who was in pos- 
session at the time, and that so long as 
the possession of Galstaun 'could not be 
got rid of, the plaintiff was not entitled 
to sue him as there- was no privity bet- 
ween him and the plaintiff As I have 
already stated Chamaria never acknow- 
ledged that he was on the land as tenant 
of Sukeas Galstaun’s possession was not 
admitted by the plaintiff in this suit 
eitlior in the plaint or in the evidence on 
his side The Subordinate Judge, how- 
ever, has found that Galstaun was in 
possession. But he has held that as Gal- 
stauri was in possession as a guardian of 
Owen Sukeas the relationship of landlord 
and tenant existed between Owen Sukeas 
and the defendant. The question, there- 
fore, is whether that position is at all 
maintainable The Learned vakil, on be- 
half of the plaintiff-respondent, does not 
seek to support the decree of the Subordi- 
nate Judge on that ground The position 
that he takes up is this ; that Galstaun 
got into possession without any right His 
position was that of a mere trespasser and 
Chamaria, who was brought on the land by 
Galstaun, was in no better position. They 
were joint trespassers upon the facts as 
established by the evidence. That being 
so, the plaintiff was entitled to claim 
damages from any one of them, both of 


whom were jointly and severally liable. 
So long as it is not established that the 
plaintiff has recovered any damage from 
the other joint trespasser the plaintiff is 
entitled to recover damages from this 
tortfeasor, that is, Chamaria ; and upon 
that ground the decree of the Subordinate 
Judge is unassailable. 

The appellant, on the other hand, con- 
tends that Galstaun was in possessmn as 
a mortgagee He brought a suit on his 
mortgage In that suit he admitted, in his 
plaint, as would appear from a recital in 
the judgment of the Subordinate Judge in 
the mortgage suit (at p. 42 of the second 
part of the paper-book), that he had ob- 
tained possession of the mortgaged pro- 
perties and some moveables belonging to 
J B Sukeas, after the death of J B. 
Sukeas. He had sold some of the moveables 
and realized the rents and profits of the 
mortgaged properties and credited the 
price and rent and profits towards the 
satisfaction of his debt. Ho took upon 
himself the liability to account as a mort- 
gagee in possession The present plaintiff 
was defendant 3 in the previous mortgage 
suit, who practically alone contested the 
suit He also referred to the fact that 
Galstaun had taken possession of the pro- 
perty left by J B. Sukeas and that he was* 
bound to account for all the moneys that 
he had received, (which the present plain- 
tiff described as misappropriation) and 
also to make good the amount of the loss* 
which he had caused by his neglect to get* 
in any part of the property of the de- 
ceased In substance the present plaintiff^ 
as a defendant in the mortgage suit,, 
pleaded that not only Galstaun was liable* 
to account for what he had actually re- 
ceived or might have received, but he was 
also liable to account for his wilful de- 
fault. Upon that an issue was framed as* 
to how much was realized, and that was the 
sixth issue before the Subordinate Judge 
in the mortgage suit. Gulstaun produced, 
his account books in the mortgage suit. 
What the receipts were is evident from, 
the fact which was stated in the judg- 
ment of the Subordinate Judge (at p. 58* 
of the same part of the paper- book) where* 
the Judge'stated' : 

The plaintiff, it is true, credited in his ac- 
counts the moneys received from the estate of J. 
B. Sukeas after his death and these should be 
held as payments made m reduction of tho 
plaintiff’s duos. 

It should be stated that the decree made^ 
by the Subordinate Judge w^s merely a* 



1928 Chamaria & Co. v. Sonaton 

money decree as against the represen- 
tative of the original debtor, J. B Sukeas, 
and the sums which were found in the 
accounts to have been ‘realized from the 
property by Galstaun were debited against 
his dues. 

Against that decree Galstaun appealed 
to the High Court, and in the High Court 
the decree of the Subordinate Judge was 
modiQed to this extent that a decree w is 
made in favour of Galstaun as a mortgage 
and he was held entitled to recover his 
dues from the'mortgaged property. With 
regard to the accounts : it appeirs that 
neither party pressed for an account being 
taken and a decree which in ordiniry case 
is made to the effect that accounts should 
be taken of what was due to the mort- 
gagee by taking accounts of what was duo 
under ’ he bond and what was received by 
the mortgagee from the mortgaged pro- 
perties, was not made. Instead of that a 
decree was made for the sum that was 
found by the lower Court with interest 
and costs. The reason evidently seems to 
have been that both the parties knew that 
the receipts wore less than the interest 
and outgoings and that on taking accounts 
the dues of the rnortgigeo would bo found 
to have been much larger than what was 
found by the Subordinate Judge, and the 
mortgaged property not being of sufficient 
value it would be mere waste of time and 
money to take further accounts which 
would have the effect of in .Teasing the 
debt which was found to be due to the 
mortgagee There was an appexl from 
the decision of the High Court to the 
Privy Couicil by the present plaintiff 
The judgment and decree of the High 
Court were affirmed by the Privy Council 
on the 2lst January 192/. '' No objection 
was made in that appeal to the accounts 
nor to the nature of the decree that was 
made by the High Court. The only 
ground upon which the present plaintiff 
chose to fight the case before the Privy 
Council was whether there was a mort- 
gage or not. The position of the parties, 
therefore, stands thus: that if there was a 
mortgage the equity of redemption pur- 
chased by the plaintiff was worth nothing 
as the mortgage-debt of Galstaun would 
far exceed the value of the property in 
whichever way the accounts might have 
been taken. 

It ig contended on behalf of the appel- 
lant that it is quite' clear from the facts 

* [vide XOn i927~rTcr^~Ed.J 
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that Galstaun was in possession as a 
mortgagee. That being so, Chamaria had 
been brought on the land by the mort- 
gagee in possession, and the plaintiff as a 
purchaser of the equity of redemption 
could not treat Chamaria as his tenant so 
long as tlje property was not redeemed by 
him. It is conceded on the part of the 
respondent that if Galstaun was a mort- 
gagee in possession, and if Chamaria was 
brought on the property by Galstaun as 
such mortgagee, the plaintiff would have 
no case But his contention is that Gal- 
staun never took possession as a mort- 
gagee and that contention is sought to bo 
supported by the fact that the plaint was 
not drawn up in the mortgage suit in the 
form which is prescribed in Appendix A, 
form No 45, Civil P C., for a plaint by a 
mortgagee who had entered into posses- 
sion ; and the decree is not also in the 
form given in Appendix D, Civil P. C. I 
have already stated why the decree was 
not in that form The plaint, although 
it is not precisely in the form prescribed 
in Appendix A sufficiently indicates the 
position of Galstaun. When he stated in 
his plaint that he had a mortgige and 
thit after the death of the original mort- 
gagor ho got into possession of the pro- 
perty and realized rents and profits which 
ho was willing to debit against the mort- 
gage amount, this is a sufficient state- 
ment that the mortgagee was liable to 
account as mortgagee in possession and I 
have already indicated the defence in 
which it was alleged that the mortgagee 
was not only bound to account for what 
he received, or what he might have re- 
ceived, but also to account for the loss to 
the estate by his default. Under the cir- 
cumstances it seems to mo difficult to 
hold that the position of Galstaun was 
anything but that of a mortgagee in pos- 
session The Subordinate Judge has held 
that Galstaun went into possession as a 
guardian. It is undoubtedly tiue, as it 
appears from the record, that, after the 
death of J. B Sukeas, who had himself 
written a pencil note before his death to 
the effect that Galstaun should look after 
his minor son, Galstaun thought that ho 
would act as a sort of a guardian of the 
minor son of J. B. Sukeas as Galstaun 
seems to have been very much interested 
in the welfare of the family. With that 
view he took possession of not only the- 
mortgaged property, but also some move- 
able properties belonging to Sukeas and 
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tried to carry on his business. It is ap- 
parent that when he found that the debts 
of the estate of Sukeas were so ^reat that 
it would be hopeless to try to save the 
estate, he ceased from acting as a sort of 
guardian of the infant. Subsequently, a 
lady, who was the grandmother of Owen 
Sukeas, took out letters of administration 
•of the estate of J. B. Sukeas. Galstaun 
was certainly not entitled to enter into 
possession under his mortgage. But it is 
♦quite clear that he got into possession 
either with the express or tacit consent of 
the persons who wore really interested in 
the estate of the mortgagor, J. B Sukeas. 
'This question does not seem to have been 
properly investigated and that must have 
been duo to the fact that the plaintiff 
altogether ignored the existence of Gal- 
■staun with reference to this property in 
the present litigation. It appears quite 
clear from the evidence on the record that 
(jalstaun entered, into possession peace- 
fully and without objection on the part 
of the persons interested in the mort- 
gaged property That being so, he 
cannot be treated as a wrongdoer, 
as he is sought to be treated by 
•the respondent here and unless the 
plaintiff can maintain the position that 
'Galstaun was a wrongdoer and Chamaria 
was equally a wrongdoer the present 
suit cinnot in my opinion be maintained 
as against Chamaria. 

It is contended on behalf of the respon- 
dent that there is nothing to show that 
Chamaria paid any money to Galstaun for 
the period of his occupation or that any 
sum which he might have paid was taken 
into account in the mortgage suit and, 
therefore, the plaintiff is entitled to 
recover the money from Chamaria for 
the period of his occupation. We are not 
< 3 oncorDed in this case, in ray judgment, 
with the question whether proper ac- 
counting was made in the mortgage suit 
of Galstaun. That question does not 
arise in the present case. The short 
•question which seems to arise here is 
that ,if Galstaun was in possession as a 
mortgagee an i was accountable as such 
in his mortgage suit, any person who has 
been brought on the mortgaged property 
by Galstaun has no privity between him- 
self and the mortgagor so as to be liable 
to the mortgagor for his occupation of the 
mortgaged property. It may be conceded 
that the plaintiff, after his purchase of 
the equity of redemption could, bv giving 


proper notice to Galstaun, claim to reco “ 
ver possession of the property In other 
words ,he might withdraw by notice to 
Galstaun the consent that was either ac- 
tually or tacitly given by his predecessor- 
in-interest to the taking of possession by 
Galstaun ; but it is unnecessary to dis- 
cuss what the position would have been 
in that case as there is no allegation any- 
where on the record that any such notice 
was given The plaintiff was, therefore, 
bound by the 6on&ent given by or on be- 
half of the owner of the equity of re- 
demption before his purchase to the tak- 
ing of possession by Galstaun and he can- 
not on that ground maintain this suit 
against the defendant for damages or rent i 
There is another matter with regard to 
which I propose to make a few observa- 
tions. The discussion by the learned 
Subordinate Judge in his judgment as 
regards the question whether Galstaun 
was a mortgagee in possession on not is 
based upon a discussion in the books as 
to whether the mortgagee should in cer- 
tain cases be treated as having taken 
upon himself the onerous position of a 
mortgagee in possession. When a mort- 
gigee enters into possession he is bound 
to account as a mortgagee in possession. 
But owing to the exceptional severity 
with which a mortgagee in possession is 
treated in taking accounts the Courts are 
slow to decide that such possession has 
been taken, and will only to do so when 
it is proved that the mortgagee had no rea- 
sonable ground for believing himself en- 
titled to take the rents and profits in any 
other capacity. The mortgagee may relieve 
himself of the liability to account as a 
mortgagee in possession by showing that 
he entered into possession in some other 
character If he fails to establish that fact 
in order to exonerate himself from the 
liability to account as a mortgagee in pos- 
session, he is held to be accountable as 
much ; for eximple, in this case if in the 
mortgage suit Galstaun had taken up the 
position that he did not enter into pos- 
session as a mortgagee but simply as 
guardian of Owen Sukeas, I think his plea 
could not hive been given effect to. Ho 
was not the legal guardian of Owen 
Sukeas and, therefore, as there is no otVer 
legal ground, which he could maintain 
for being in possession of tho.property he 
would be liable to account as a moutgigee 
in possession. My view, therefore, is 
that Chamaria mav shelter feimself under 
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the plea that Galstaun took possession of tenancy with H. Chamaria & Go. ini 


the property as a mortgagee after the 
death of J. B. Sukeas and that he was 
brought on the land by Galstaun. 

There was no relationship of landlord 
and tenant between him and the plaintiff 
and the plaintiff, therefore, is not entitled 
to claim anything from him. The plain- 
till' purchased the equity of redemption 
which unquestionably was worth nothing 
and lie is not, in my judgment entitled, to 
recover anything from Chaimaria. 

In that view this appeal must be al- 
lowed and the suit dismised with costs 
in all Courts. 

Page. J . — I agree. This is a suit 
brought to recover khas possession of cer- 
tain immovable property together with 
arrears of rent and mesne profits. The 
property in suit was the subject-matter 
of an 'equitable mort ;age of 22nd May 
1914, created by one J. B. Sukeas in 
favour of J. G Galstaun. 

It was common ground at the hearing 
of the appeal that even if the sums de- 
creed for rent and mesne profits in the 
suit had been added to the mortgage 
security it would have been insufficient 
to meet the sum due to Galstaun under 
the mortgage of 22nd May 1914 The 
ground upon which the decree was based 
is set out in the judgment of the learned 
Subordinate Judge as follows : 

Defendant 1 (thit is appellant) got into posses- 
sion idmittedly a,s ten int at a monthly rent of 
Rs. GOi. They were let into possession by Mr 
Galstaun in his capicity as a guardian of Owen 
Sukeas in 1917, and they paid rent as they had 
agreed to pay for a period of one year. In 
March or April 1918 they entered into an in- 
fruotuous verbal contract with Mr. Galstaun to 
purchase the property for Rs. 8'),000, but they 
did not pay the money as Mr. Galstaun could 
not execute any vilid deed of transfer and it 
was settled and agreed that reason tblo interest 
upon the sum of R?. 83,00 j should be paid by 
H. R. Ghamiria & Co. As there was no sale 
the interest payable, mentioned above, was 
really the rent payble for the property and 
thus the tenancy created at first was practically 
continued. The relationship of landlord and 
tenant, therefore, in my opinion, existed as bet- 
ween Owen Sukeas and defendant 1 till the in- 
terest of Owen Sukeas was purchased by the 
plaintiff on the 2nd May 1911 in the benarai of 
his son, defendant 2, in auction sale. On pur- 
ohisa of the equity of redemption the plaintiff 
stepped into the shoes of Owen Sukeas and thus 
H. R. Chamaria & Co. became tenants under 
him. The tenancy terminated with the end of 
August 1919 as it -was put an end to by a notice 
to quit^ 

Ifc is quite clear that Galstaun could 
not legally,^eiiter into an agreement for a 


the capacity either of gu^dian or of agent 
of the minor son of Sukeas It follows, 
therefore, that the suit, as framed must 
fail, for no privity of estate at any time 
existed between the plaintiff and Chama- 
ria At the hearing of the appeal, how- 
ever, the learned vakil for the respondent 
contended that, although he could not 
support the decree upon the ground upon 
which it was based by the learned Sub- 
ordinate Judge, it ought to be affirmed 
upon an entirely different basis 'He urged 
that Chamaria must ha\e been in posses- 
sion of the property at all material times 
either without any title or claiming title 
through the mortgigor or the mortgagee. 

As the learned vakil for the appellant 
admitted that he could not claim title- 
through the mortgagor Chamaria either 
had no title to be in possession at all or 
he must rest his claim to be in possession' 
upon the title of Galstaun, the mortgagee. 
Upon that assumption the learned vakil 
for the respondent further contended that 
Galstaun took possession without any 
pretence of legal right and was liable to- 
be ejected as a trespasser ; and that 
Chamaria, who admittedly was put into 
possession by Galstaun acting in some- 
capacity or other, was in a like predica- 
ment Being trespassers both Galstaun 
and Chamaria were jointly and severally 
liable to pay damages for having been in- 
wrongful possession of the property. 
That is a different cause of action, in- 
volving the consideration of entirely 
different issues, from the cause of ac- 
tion that was set out in the plaint and 
convassed at the trial, and learned counsel 
who appeared for the appellant strenu- 
ously contended that the Court ought not 
to permit the respondent to set up a now 
cause of action of this nature for tlie first 
time in appeal It is necessary to decide 
that question, because, in my opinion, 
upon the evidence, the learned Subordi- 
nate Judge ought to have held that at all 
material times Galstaun was in posses- 
sion of the property in suit as mortgagee- 
and not as a trespasser. The oral evi- 
dence upon this matter, in my opinion, 
supported the view that Galstaun took 
possession of this property as mortgagee- 
with the assent of the mortgagor That 
being so, his possession was lawful pos- 
session unless and until the assent of tha 
mortgagor to Galstaun remaining in pos- 

poacirw^ rvf fRts tJa cfo/I nrr^T^Arf.V WA.Q. 
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AvifchdiMwn. At tli 0 ‘t^aring of the suit 
tio allegation was made, no issue was 
raised, and no ’evidence was led by the 
plaintiff to prove that any time after he 
purchised the property the plaintiff had 
refused or withdrawn his -assent to Gal 
staun remaining in possession of the pro- 
perty as mortgigee under the mortgage of 
12th May 1914 It may be that if such 
4in issue had been raised at the trial the 
<lefendant might have been in a position 
to prove that the plaintiff in fact con- 
sented to Galstaun remaining in posses- 
sion as mortgagee. But once it is found 
that Galstaun took possession of the pro- 
perty as mortgagee with the assent of the 
mortgagor, in my opinion, the mort- 
gagee’s possession continued to be lawful 
possession until the assent of the mort- 
gagor was witlidrawn ; and if Galstaun’s 
possession was lawful possession it 
'follows that Chamiria’s possession was 
/also lawful. 

The result is, therefore, that, oven as- 
'suming that the respondent ought to be 
allowed at this stage of the proceedings 
to put forward the case that Chamiria 
was a trespasser, such a contention must 
fail having regard to the evidence tint 
has been adduced. It is unnecessary to 
-consider the legal position of the plain- 
tiff vis-a-vis the mortgagee Galstaun, and 
I refrain from expressing any opinion 
with respect to the legal obligition that 
existed or may exist between them. 

For these reasons I agree that the 
appeal should bo allowed and the suit 
•ilismissed. 

II, K. Appeal alloioech 

A. I. R. 1923 Calcutta 164 

B. B. Giiose and Koy, JJ. 

Hari Chaitanya Sinha Ghowdhury — 
Appellant. 

V 

Jlamrarn Stiiha Choicdhury and others 
— Respondents 

Appeal No 256 of 1925, Decided on 
-J^Oth June 1927, against original decree 
of Dist. Judge, Murshidabad, D/- 12th 
’September 1925 

(a) Probate and Admmistration Act (1881), 
iSs. 7 and 9 — Executor can he appointed by 
necessary implication — Succession Act 

S, 222 (2). 

Where a will provided “I appoint my sons 
S, R and H and on behalf of my minor son, 
4ind grandson, their mothers respectively as 
extscutors ” 

Held : that under S. 7, Probate and Adminis- 
tration Act, corresponding to S. 222 (2), Succes- 
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sion Act an executor c.in be appointed by 
necessary implic ition, and in this particular 
case the minors wore appointed executors by 
necessary iraolication [P 165 C 1, 2] 

(b) Succession Act (39 of 192 " 9 . “S. 225 (2) — 
Probate already granted— Direction to appoint 
a conunon manager in the will District 
Judge has no poiver to appoint under that 
direction. 

The District Judge cau only exercise jurisdic- 
tion under the provisions of the statute in 
appointing a common m inager and he has no 
power to appoint a common manager according 
to the direction of the will where he has aDeady 
granted probat^ to certain persons, and the 
grant has not been recalled with respect to any 
of them [P 165 C 2, P 166 C 1] 

Nav'^sh Chandra Sen Gupta and Nagen- 
dra Nath Ghose and Urukramdas Chak' 
ravarti — for Appellant. 

Sarat Chandra Bo^e, Broja Lai Chak“ 
ravartif Kah Kinkar Chakraoarti, Byom^ 
kesh Ba<iu, Pan^.hanon Ghose, Gopendra 
Nath Das and Durga Das Roy — for Res- 
pondents. 

J idgment. — This is an appeal by Hari 
Chaitanya Sinha Ghowdhury who was 
appointed an executor of the will of his 
father Govinda Sundar Sinha Choudhuri 
against two orders of the District Judge 
of Berhamporo, one dated the 29th Au- 
gust 1925, and the other dated the 12th 
September 1925 The facts shortly stated 
are these: Govindi died leaving four sons 
and his widow. He had five sons : (l) 
Hare Krishni who had pre-deceased him 
leaving u, widow Chittasakhi and two sons 
Gopi Ballav and Ridha Ballav, (2) Hare 
Ram, (3l Rim Ram, (4) Hari Chaitanya 
and (5) Hare Hare who was a minor at 
the time of his death. The testator ap- 
pointed five persons as executors of his 
will The ninth paragraph of the will 
runs thus: 

In order to carry on the work according to 
the terms of this will, I appoint my sons 
Sriman H.iro Rim Sinha Choudhuri Sriraan 
Rim Ram Sinha ('houdhuri, Sriman Hari 
Chaitanya Sinha Choudhuri and on behalf of 
my minor grandsons, Gopi Ballav and Radha 
Ballav, their mother Chittasakhi Dissy and on 
behalf of my minor son Hare Hire Sinha Chou- 
dhury, my wife Srimati Krishna Kamini Chou- 
dhurani, these five person as the executors of 
my will. 

Probate was taken of the will by Ram 
Ram and Hari Chaitanya. The order for 
probate wasditedTth August '920, but 
the probate was not issued until the 2lsb 
April 1923. Hare Ram, the second son 
of the testator renounced his executor- 
ship. The two ladies Chittasakhi and 
Krishna Kamini did not apply for probate. 
On the 22nd December 1923, Hare Hare, 
the minor son of the testator and one 
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of his grandsons Gopi Ballao who had 
attained majority applied for grant of 
probate. Subsequently, Radha Ballav 
attained majority and he also apparently 
applied for probate of the will of his 
grandfather. In the meantime, an ap- 
plication was made by some persons 
interested in the property of Govinda for 
appointment of what has been called a 
““common manager” under para. 10 of 
the Vill which provides that if there is 
any ditferenco of opinion g^mong the exe- 
cutors and for certain other reasons, the 
District Judge will appoint a fit person 
among the sons and grandsons of the 
testator as common manager according to 
law for the management of the estate 

The District Judge by his order of the 
129th August appointed Ram Ram Sinha 
Ohoudhuri one of the executors who had 
obtained probate as common manager of 
the estate of the deceased under the terms 
of the will. By his other order of the 
1 2th September, he appointed the three 
applicants Hare Hare Sinha Choudhury, 
Gopi Ballav and Radha Ballav as execu- 
tors. The contention on behalf of the 
appellant is that these three persons can- 
not be appointed as executors under the 
terms of the will. It is urged that their 
mothers were appointed executors and 
those persons were not so appointed and, 
therefore, the learned Judge was wrong 
in granting probate to them. On behalf 
jof these persons, it is urged by Mr. Bose 
Ithat these minors were appointed execu- 
tors by implication and what the testator 
meant was that during the minority of 
ithose persons, their mothers would act as 
executors: otherwise there would be no 
imeaning in the expression used by the 
{testator that Chittasakhi would bo the 
jexecutor on behalf of the minor grandsons 
Gopi Ballav and Radha Billav and 
(Krishna Kamini would be the executor 
ion behalf of the minor Haro Haro Sinha 
Ohoudhuri. 

It is contended that although the 
language is not according to the legal 
formula, the real intention of the testator 
was that these minors were really to bo 
executors but during their minority, their 
.'mothers would act on their behalf. It 
appears to us that this argument is quite 
sustainable. That being so, there is 
nothing wrong in making a grant to these 
jpers<^n3 by the order of the District Judge. 
Under S. 7, Probate and Administration 
Act corrqgptnding to S. 222 (2), Indian 


Succession Act of UMo, an executor can 
be appointed by necessary implication, 
and we think that, in this particular case, 
the minors were appointed executors by 
necessary implication. If that is so, there 
is nothing wrong in the order of the 
learned Judge in making the order ol 
grant of probate to the son of the testator, 
Haro Hare and his grandsons Gopi Ballav 
and Radha Ballav. This may be done 
under S. 224, Indian Succession Act of 
1925, corresponding to S 9, Probate and 
Administration Act. The illustration 
shows that in such a case probate may 
be granted at different times. The appeal, 
therefore, with regard to that order is 
dismissed 

The order of the 29th August 1925, 
stands on a different footing. Nothing 
has been shown to us on behalf of the 
common manager appointed. Ram Ram 
Sinha Choudhuri, by Babu Brojo Lai 
which authorizes the Court to make such 
an order as it has done. No doubt 
attempt has been made to bring this order 
within the provision of grants for limited 
purposes and it was argued that when a 
grant was made for a limited purpose 
either as regards the duration of time or 
for some other purpose, the grant expires 
on the happening of the event. Similarly, 
where the testator has made directions 
that, under certain circumstances, a com- 
mon manager should be appointed by the 
Judge, by analogy it should be hold that 
the previous grant made to Ram Ram 
and Hari Chaitanya jointly has come to 
an end; and that being so, the lower 
Court was competent to appoint another 
person as executor. It does not matter 
if the name has been given as “common 
manager.” 

The real substance is that Ram Ram 
has been appointed the sole executor and 
the other executor Hari Chaitanya has 
either been removed or has ceased to hold 
the office by reason of the events that have 
happened. It is very dilficult to accept 
that contention. The District Judge has 
not removed any executor. On the other 
hand, he has granted probate to three 
other persons nominated by the testator. 
There were, therefore, five executors to 
whom probate has been granted. The 
grant has not been recalled with respect 
to any of them. The argument, therefore, 
that Ram Ram is now the sole executor 
must fail. The order of the District 
Judge dated the 28th August 1925, ap- 
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pointing Ram Ram as common manager 
must, acordingly, be set aside. The 
learned District Judge probably thought 
that he had the power to appoint a com- 
mon man iger according to the direction 
in the will. But the Judge could only 
exorcise jurisdiction under the provisions 
of the statute If the executors are 
guilty ot anything for which they are 
liable to be removed, the parties must 
take the proper procedure for that purpose. 

The result, therefore, is that this appeal 
is allowed in part and dismissed with 
regard to the rest Respondents 2 to 4 
will obtain their osts of this appeal from 
tiie appellant Hearing-fee: five gold 
mohurs 

The appellant will get his costs as 
against respondent 1, Ram Run Hear- 
ing-fee: five gold mohurs Respondent 5 
will bear his own costs of this appeal. 

N K Appeal allotved. 
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B. B Ghose and Roy, JJ. 

Ba?igshiram Mandal and others^ De- 
fend ints —Appellants. 

V. 

Pramnnomo'/i Debi and another — Plain- 
till & Pr)-forma Defendant — Respondents. 

Appalls Nos 4L6 to 4L9 of 1925, De- 
cided on L5th July 1927, from appellate 
decree of Dist -Judge, Khulna, D/- 4th 
November 1921. 

Landlord and Tenant — Rent payable partly 
in kind and oartly in cash — Market price of 
grain fixed in patla —Sint for rent — Landlord 
IS not entitled to value paddy at current fate 
but at rate fixed In the patta. 

After stitmg thit the rent will be payable in 
cish .ind iti piddy the patti provided that if for 
an un ivoid^ble re laon ten mt w is un ible to pay 
the paddy its mirket price at the rate of Rs. 4 
per )ali should be paid. The amount fixed was 
Rs. 34-5*0. The total price of the paddy* toge- 
ther with road and public works cesses amoun- 
ting to Ri 50 wore to be paid according to 
cert lit! kists. In a suit for rent landlord 
clairnid m irket price prevailing on the date of 
the suit for non-delivery of piddy. 

Held, that the landlord was not entitled to 
claim the value of pidiy at its mirket price but 
at its prica stated in the patti. 

Held, further that the fact that no unavoid- 
able reisoa wis pleidad wis quite immiterial 
because it ware too vague for any Court of 
justice to take oognizanoe of. [P 167 C 1] 


J. N. Kanjilal and Nripendra Chandrcb- 
Das— lor Appellants. 

Dwarkanath Dhakravarti and Hemen- 
dia Chandra Sen — for Respondents. 

Judgment — These four appeals aris& 
out of four suits for rent. The only 
question in controversy is whether, ac- 
cording to the terms of the patta by 
which rent was payable partly in cash 
and partly in kind by delivering a ce/taii> 
quantity of paddy, for non-<ielivery of the 
paddy, the present market price should be 
recoverbd by the plaintiff or the price 
stated in the patta. After stating that 
the rent will be payable in cash and in 
paddy, the words in the patta are to this 
effect: 

If for an unavoidable reason you are unablo 
to pay the paddv its ‘market price at the rate of 
Rs. 4 per pali should bo paid. The amount is 
Rs. 34-5-0. The total price of the piddy to* 
gether with road and public works cesses- 
amounting to Rs. 5J should be paid according 
to the kists given below and you will take a re- 
ceipt after payment of the money. 

Then it follows: 

Except on the ground that all the lands of 
the mabal lay fallow, you shall not pay 'the 
price of the paddy. 

Then follow the other provisions which 
it is unnecessary to mention. At the end 
of the doc iment the kists are given. It 
is stated that the cash rent is Rs 15-1 1*0 
and the price of paddy is Rs. 34-5-0 
making a total of Rs 50 Lastly, differ- 
ent kists are given in which the amount 
of Rs. 50 was to be paid. The Munsif 
gave a decree to the plaintiff according ta 
the price of paddy fixed in the patta,. 
that is to say Rs. 34-5-0. The District 
Judge reversed that decision and gave 
the plaintiff a decree at the rate 
claimed, viz , the present market price 
of the paddy. On appeal by the defen- 
dants it is contended on their behalf 
that, having regard to the terms in 
the patta, they are not bound to pay 
more than the price of the paddy stated 
in that document. It is contended on be- 
half of the plaintiff-respondent that that 
price was fixed in the happening of one 
event only, that is, if for any unavoid- 
able reason the tenant was unable to pay 
the value stated instead of the paddy if 
the whole of the land remained fallow; 
otherwise, the plaintiff is entitled to get 
the present market value of the paddy. 
Upon reading the entire patta we are un- 
able to agree with the District Judge and 
to accept the contention on behalf of the 
respondeat. Even if it be 4 ?oB 8 id 0 red to 
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be a suit for damages, the amount of 
damages is mentioned in the deed itself. 
|That being so, we cannot say that the 
amount should be in lieu of the paddy at 
one rate if the tenant cannot deliver the 
paddy for any unavoidable reason and at 
i different rate for any other reason 
which the Court does not consider to be 
unavoidable. The question that no un* 
avoid|ible reason was pleaded seems to us 
to be quite immaterial because it is too 
vague for any Court of jilstice to take 
cognizance of. The defendant may say 
“I am too poor” or other things may be 
«aid in support of his inability to pay. 
These are mitters which cannot be taken 
into consideration. Where, as a matter 
of factj the landlord his chosen to fix the 
price and stated the kists in which the 
rent is to be paid on that basis, it must be 
•considered that at the time the landlord 
thought that the highest amount that 
■should be realized on account of the paddy 
was fixel under the ontracfc If by some 
chance the price of the paddy has increa- 
sed subsequently, it does not seem to be 
right tint thitontraot is to be given 
the go-by by giving the present market 
price to the plaintiff. In this view, the 
<ieoree of the Subordinate Judge must be 
-set aside and that of the Munsif restored 
with proportionate costs in both the 
Oourts 

This judgment will govern all the four 
cap pea Is. 

N.K. Appeals allowed. 


* A. I. R 1923 Calcutta 167 

B. B. Ghose and Roy, JJ. 

Madk'U Sudan Kundu and others 
Appellants. 

V. 

Chhalimaddin Ahammad and others — 
Respondents. 

Appeal No. 171 of 1924, Decided on 
'2lst July 1927, from decree of 1st Sub- 
Judge, Barisal (Bakarganj), D/- 24th 
January 1924. 

(a) Civil P. C., 0. 3b 5 and 6 — Appeal 
from preliminary decree after passing of final 
decree is maintainable. 

Under the Civil Procedure Code (ICO 9 a pre- 
liminary decree has an independent existence 
and by the appeal against the final decree one 
cannot attack the preliminary decree. The 
final aecree is really dependent upan the pre- 
liminary decree, and if there is n > . ppaal from 

:i'.hA final dAnrPi#hni; nrAlimin i» y/ w 


sot aside on appeal, the final decree will neces- 
sarily fall to the ground. -[P 167 C 2] 

(6) Civil P. C., O. 41, R 2 — Memorandum 
of appeal from preliminary decree can oe 
amended to cover final decree. 

< ourt has power to amend the memorandum 
of appeal from preliminary decree, so that it 
will be an appeal both as against the final 
decree as well as against the preliminary decree 
in a mortgage suit : A. I. R. 1921 Cal. 109, 
Foil. [P168C1J 

Sarat Chandra Basak, Pramatha Nath 
Bandopadhija~ior Appellants 

Gunada Cha}an Sen, Prosanta B\usan 
Gupta and Suresh Chandra Talukdar — 
for Respondents. 

B B. Ghose, J. — -A preliminary objeo 
tion has been taken on behalf of the 
plaintiffs-respondents that this appeal is 
incompetent. The appeil is against the 
preliminarv decree passed on a mortgage, 
dated the 2lth January 1924 The final 
decree was made on 28th February 1924. 
The appeal against the preliminary decree 
was filed on 27th May 1924 It is, there- 
fore, contended that having regard to 
some of the cases decided in this Court, 
this appeal is incompetent. Personally 
I am of opinion that the cases which 
have been decided after the passing of 
the Code of Civil Procedure of 1908 have 
not laid down the correct rule. Under 
this Code, a preliminary decree has an 
independent existence and by the appeal 
against the final decree one cannot attack 
the preliminary decree The case was 
different under the old Code What is 
now a preliminary decree was supposed 
to be a preliminary order and the final 
decree was held to absorb that order and 
by an appeal against the final decree that 
order might have been challenged It 
was, therefore, held under the old Code 
that after the passing of the final decree 
in the case, the preliminary order had 
no separate existence, and, therefore, the 
appeal against that order was incom- 
petent after the passing of the final 
decree. That reasoning, however, does 
not apply when the law is that you can- 
not challenge a preliminary decree by an 
appeal against the final decree A pre- 
liminary decree is now an independent 
decree which is not absorbed by the final 
decree. The final decree is really depen- 
dent upon the preliminary decree, and if 
there is no appeal from the final decree, 
but the preliminary decree is set aside 
on appeal, the final decree will ueces- 
sarilv fall to the i?round. The miflohief 
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of the procedure suggested by the learned 
advocate for the respondents is this : 
There may be a very good ground for 
appeal against the preliminary decree, 
but there may be absolutely no ground 
for appeal as against the final decree 
which merely works out the directions 
made in the preliminary decree. To 
compel a party to appeal against the 
final decree against which there is no 
ground whatsoever to urge in order that 
his appeal against the preliminary decree 
may be heard seems to me to amount to 
a farce. Mr. Sen very rightly recognizes 
that position, but he relies upon the 
decided cases of this Court I may say 
that the other High Courts have not 
followed this practice. I would have 
thought it necessary to have this ques- 
tion referred to a Full Bench for final 
decision if the appellants had not taken 
steps which they have taken in this case 
and which do not compel me to make 
such reference. The steps that they 
have taken are that they have made an 
application after the filing of their appeal 
to be allowed to amend their memoran- 
dum of appeal so as to make it also an 
appeal against the final decree This 
procedure was suggested by the case of 
Kulada Prosad Chowdhury v. Bamanand 
Patnaik (Ij. We grant the application 
made on behalf of the appellants. Let 
the memorandum of appeal be so amended 
that it would be an appeal both as 
against the final decree as well as against 
the preliminary decree. Now we pro- 
pose to deal wiih the merits. 

The only point urged before us in the 
appeal was a question of limitation. 
Defendants 5 to 10 and 25 were alleged 
to have obtained the interest in the 
mortgaged property under a paramount 
title, that is to say, they had purchased 
in execution of a mortgage prior to that 
of the plaintiffs. But in the previous 
suit brought by the prior mortgigee the 
present mortgagees who were puisne mort- 
gagees, were not made parties. There- 
upon the right of the plaintiffs as puisne 
mortgagees to redeem the prior mort- 
gage was left intact. Although defen- 
dant 25 was impleaded in the suit long 
after the plaintiff’s suit as against the 
mortgagors was barred by limitation, 
still the plaintiff’s right to redeem defen- 
dant 25 was not barred. Therefore, the 
question of limitation as between the 
A. I. K.~192L dal. lOd-iB Cal. 103G. 


plaintiffs and the appealing defendants 
does not arise. 

There is, however, a very small point 
with regard to the amount of money 
which the appealing defendants were 
held by the Court below to be entitled to 
on a sale of the mortgaged property. 
There is no objection by either party as 
to the form of the decree. The Court 
below has ordered the sale of all the pro- 
perties mortgaged to the plaintiff and 
has allowed the appealing defendants a 
first charge on the purchase money for 
the amount of their mortgage debt under 
the previous mortgage bond. In work- 
ing out that sum the appellants have 
been allowed somewhat less than what 
they might have been entitled to. The 
Subordinate Judge has only given them a 
decree for the amount which was sued 
for in tho plaint But under the decree 
in their mortgage suit the defendants 
were allowed interest at the bond rate of 
Ee i-8 0 till the date of redemption 
which was fixed for the 24th August 
1913. Ihe appellants are, therefore, 
entitled to the interest up to that date- 
on tho amount sued for plus the costs 
and after that date interest on tho whole 
at 6 per cent per annum till tho date of 
sale which was the 22nd May 1915 
This sum has been worked out by tho 
learned vakils for both the parties agree- 
ing to the figure as Rs 2,100. The 
decree of tho Subordinate Judge must, 
therefore, be varied to this extent : that 
defendants 5 to 10 and 25 wi 1 get 
Rs 2,400 out of tho money realized by 
sale of the mortgaged properties prior to^ 
the plaintiffs in this case getting any- 
thing out of it. 

With this modification this appeal is 
dismissed. There will bo no order as to- 
costs in this appeal 

This, however, will not preclude the 
appealing defendants or any other defen- 
dants from redeeming the plaintiffs’ 
mortgage as directed by the decree of the^ 
Subordinate Judge, dated the 24th Jan- 
uary 1924. 

Roy, J. — I agree. 

N K. Decree varied^ 
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Cuming and Eay, JJ. 

Eamanath Bhattacharjee and others 
Plaintiffs — Appellants. 

V. 

Jagannath Mondal and others Defen- 
dants — Respondents. 

Appeal Nos. 300 and 642 of 1925 
DecKied on 10th August 1927, from ap- 
pellate decrees of Spl. Judge, Jessore, 
D/- 22nd November 1924. ’ 

(а) Landlord and tenant — Enhancement of 
rent — Increase 'in area — Proof of — Landlord 
must show what was area at inception of 
tenancy. 

In a suit for enhanoemeut of rent, the land- 
lords in order to succeed in showing that there 
has been an increase in area are bound to 
prove what was the area of tenancy at the time 
of its inception. It is not sufficient for them to 
show that area under cultivation is much lar- 
ger than the area given in the confirmatory 
kabuliyat: 5 C. L. J. 538, Foil. [P 1G9 G 2J 

(б) Bengal Tenancy Act, S. 50 — Purchase of 
holding by landlord in tent sale and resettle- 
ment with the same tenant breaks the conti- 
nuity. 

Where the landlord purchases a holding at a 
rent sale and after the sale he resettles the land 
with the same tenant, there has been a break in 
the continuity of the tenancy and the pre- 
sumption under S. 50, does not apply. 

LP 170 C 1. 2J 

(c) Bengal Tenancy Act, S. bO— Tenant trans- 
ferring part of holding —Landlord t ecognizing 
transferee — New tenancy is created. 

Where the original holder of a tenancy sells 
or transfers half ot his tenancy, and the land- 
lord recognizes the transferee as his tenant, a 
new tenancy is created and presumption under 
S. 50, does not apply. [P 170 C 2j 

Profidla Kamal Das — for Appellants. 
Mukunda Behari MulUk and Biraj 
Mohan Majamdai — for Respondents 
Cuming, J. — In the suit out of which 
this appeal has arisen the plaintiffs who 
are the appellants in this Court sought 
to enhance the rent of some 17 tenants. 
These persons wore holding separate lands 
sep*aratelv under the landlords. They 
sought to enhance the rent first on the 
ground of rise in the price of the staple 
food-crops, and secondly, they asked for 
additional rent for additional area on the 
ground that the tenants were holding 
more lands than what had been settled 
with them. What practically' umounts 
to 17 suits have been tried together as a 
single suit. The inconvenience of this pro- 
cedure is only too* obvious and it is quite 
possiSle that the plaintiff’s have suffer id 
from having adopted this procedure. Re 


that as it may, the law allows this pro- 
cedure to be adopted, and the plaintiffs 
having deliberately adopted this proce- 
dure can hardly now complain. 

The Assistant Settlement Officer dis- 
missed the suit on both grounds Ho 
would seem to hold that the jamas were 
mokarrari ones being held at a fixed rate 
of rent from the time of the permanent 
settlement and also that the landlords 
had failed to prove that there had been 
any increase in the area. The landlords- 
plaintiffs appealed to the District Judge: 
With regard to what I may describe as 
4 khatians, namely, Nos. 14, 18, 21 and 
32 he decreed the appeal so far as it con- 
cerned the claim to enhancement of rent 
on the ground of rise in the price of the 
staple food-crops. With regard to the 
claim for additional rent for additional 
area he dismissed the appeal as regards 
these khatian numbers also. With re- 
gard to the other 13 khatians he dismiss- 
ed the appeal. 

The plaintiffs have appealed to this 
Court. They contend that as regards 
khatians Nos. 16, 24 and 19 it is quito 
clear from the construction of the kabu- 
liyats that these kabuliyats are not con- 
firmatory as held by the learned District 
Judge and they further argue with regard 
to all the khatians that the lower ap- 
pellate Court was wrong in holding that 
the landlords having failed to prove the 
original area on which the present rent 
was based had failed to prove that there 
had been any increase in area Tiiey 
would seem to contend that there wore 
certain kabuliyats and in these kabuli- 
yats certain areas were stated and these 
kabuliyats formed the basis of the con- 
tract, that it must be taken that the 
area as given in these kabuliyats was the 
amount of lands for which the defendants 
agreed to pay the rent mentioned in the 
kabuliyat and, therefore, it was sufficient 
for them to show that the present area 
was much larger than the area given in 
these kabuliyats. The simple answer to 
this contention is this: the landlords in 
order to succeed in showing that there 
had been an increase in area were bound 
to prove what was the area of the te- 
nancy at the time of its inception. This 
is the principle laid down in the case of 
Bajkumar Pratah Sahay v. Bam Lai 
Singh (l). The kabuliyats in these cases 
do not really form the contract on which 
(1) [1907] 5 C. L. J. 538. 
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the tenancies are basel. They are really 
■only confirmatory of the former contract 
and nothing more. It cannot, there- 
fore, be said that the defendants having 
agreed in these kabuliyats to pay so much 
rent for a certain area stated in these 
kabuliyats it would be sufficient for the 
landlords to show that the present area 
varies from that area. As I have stated 
these kabuliyats being only confirmatory 
and not the original contract, it is neces- 
sary for the landlords to show as is laid 
down in the case of Bajkumar Pratab 
Sahaij V. Bam Lai Singh (L) what was 
the area at the inception of the tenancy. 
We are not prepared lo interfere with 
the finding of the learned Judge on this 
point that the landlords having failed to 
prove what the original area was on 
which the present rent was based they 
were not entitled to additional rent for 
iiddibional area. 

The learned vakil for 'the appellants 
has then specifically argued with regard 
to khatians Nos. 16, 21 and 19, and ho 
argues that on proper construction of the 
kabuliyat in khatian No, 16, there has 
been a change of rent In this kabu- 
liyat it is stated that the original 
rent was Rs. 29-4-0, and that the 
defend mt now pays Rs. 29, four annas be- 
ing kept in suspense or hajat. In other 
words the rent is nearly the same, name- 
ly, Rs 29*4-0. Four annas out of this 
rent is kept in suspense and it is open to 
the landlord at any time to insist upon 
the payment of this four annis tn other 
words, the rent is Rs. 29*4-0. There is 
>roally no change in the rate of rent in 
this khatian. This kabuliyat, therefore, 
does not prove that there h is been any 
change in the rate of rent so far as kha* 
tian No. 16 is concerned. 

With regard to khatian No. 21 the 
position would appear to bo this: the 
landlords purchased it at a rent sale and 
after the sale he resettled the land with 
the same tenant. The learned vakil 
argues that in this case there has been a 
break in the continuity of the tenancy, 
that although the land was settled again 
with the same tenant he cannot be consi- 
dered as successor-in-interest of himself. 
There has been a break because his pre- 
sent tenancy is a new tenancy although 
it has been settled with the same tenant 
at the same rate of rent. This conten- 
tion, we think, is sound. It is quite 
clear that the landlords having purchased 
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it at a rent sale were entitled to the khas 
possession of the tenancy of the former 
tenant. It was open to them to have 
settled it at any rate they chose. In our 
view this constitutes a new tenincy, and 
the presumption under S. 50, Ban Ten 
Act does not apply. As regards khatian 
No. 21 the appeal will be decreed, and 
the case will be remanded to the Court 
of first instance to determine how much, 
if any, increase the landlords are entitled 
to for the rise irj the price of the staple 
food crops. 

With regard to khatian No. 19 the 
position would appear to be this. The 
original holder sold or transferred a half 
of his tenancy. The landlord recognized 
the transferee as his tenant. It seems to 
us that in this case a new tenancy was 
created and, therefore, presumption under 
S 50, Ben Ten Act, does not'apply and 
the landlords in this case are entitled to 
an increase on the ground of rise in the 
price of the staple food crops. Khatian 
No. 19, therefore, must be remanded to 
the Court of first instance to be deter- 
mined how much, if any, increase of rent 
the landlords are entitled to for rise in 
the price of the staple-food crops. The 
appeal with regard to khatians Nos. 19 
and 24 is decreed and the costs will 
abide the result. Hearing-fee’one gold 
mohur. 

The appeal with regard to the other 
khatian numbers will stand dismissed 
with costs Hearing-fee three gold 
mohurs. 

Appeal No. 642 of 1926 is nob pressed 
and is dismissed with costs. Hearing-fee 
one gold mohur. 

Ray, J . — r agree with the conclusion 
arrived at by my learned brother and the 
orders he has passed. 

N.K. Decreed accordingly. 
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Rankin, C. J., and Mitteu, J. 

G. I. P. By. Go . — Defendant 1 — -Appel- 
lant. 

V. 

Chakravarti, Sons and Go, and others — - 
Plaintiff s~Respondent3. 

Appeal No. 1336 of 1921, Decided on 
11th July 1927, from appellate decree 
of Dist. J , Nadia, D/- 24th March 1^4. 

(a) Railways Act, S* 72 — Bisk-note signed by 
sender oj goods is binding ^,on the consignor-^ 
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Signing one's own name with addition of agent 
for company, is signing within the meaning of 
the section. 

When a person tenders the goods to the 
Railway Company, he has, so far as any ques- 
tion of contract with the railway for carriage 
is concerned, power under the statute to sign 
the risk-note so as to bind the consignor. 

[P 172 C 2] 

Where a person signs not merely his own 
name but his own name with the addition of 
agent for a company then the risk-note is signed 
by the person delivering the goods within the 
meaning of the section. [P 172 C 2, P 173 C 1] 

(6) Railways Act, S. 72 — Packages not deli- 
vered in good condition — Plea that they were in 
good condition will not be allowed — Evidence 
Act, S, 114. 

If at the time of booking, the Railway Com- 
pany is dissatisfied and the person delivering 
the goods for carriage agrees that the condition 
of the packages is not satisfactory, it cannot 
afterwards be made matter of objection in a 
suit upon the contract that the packages were 
in good condition. [P 173 C 1] 

(c) Contract Act, S. 24 — -Contract cannot he 
accepted as to part. 

A person cannot hold to a part of a contract 
and reject the rest unless there is statutory 
authority for so doing. [P 173 C 1] 

(d) Railways Act, S. 72 — Risk-note B signed 
by an illiterate person — Contract is complete — 
It is not duty of Railway Company to sec 
literacy or otherwise of sender of goods. 

If a person being illiterate signs a contract 
thinking it to be of a different character altoge- 
ther from what it is in fact, or if any misrepre- 
sentation is made to him as to what he is 
signing, then no doubt the signature will not 
be binding on him, but it is quite wrong to 
suppose that it is the legal duty of a Railway 
Company to see whether the person delivering 
the goods is ignorant or not or to see that ho 
reads and understands before ho signs. 

If a consignor who can read sends an illiterate 
person to deliver goods to a railway adminis- 
tration and that person signs the contract, the 
contract so signed by that person is binding on 
the consignor as though he has signed it him- 
self : Kriley v. Great Wesien Railway 
18 L. T. 658, Foil. [P 173 C 2J 

It is for the sender if he is not satisfied of 
his competence to give him instructions or 
assistance. It is quite wrong to treat a Rail- 
way Company in a case of this kind as though 
it were dealing with a pardanashin woman and 
taking a transfer of her estate, or as a person 
in a fiduciary relation.to the consignor of the 
goods. [P 173 C 2] 

Surendra Nath Guha and Sisir Kumar 
Ghosal — for Appellants. 

Provas Chandra Mitter^ Ambihapada 
Choudhuri and Jotindra Moha^i Chou- 
dhuri — for Respondents, 

Rankin, C. J . — This is the defendants* 
appeal in a suit brought by consignees of 
of goods which were dispatched by the 
defendants* railway from the Victoria 
Terminus^^n Bombay to Kushtea a station 


on the E. B. Railway. Two consign*- 
meats of yarn are involved in the case. 
These goods bad been sent out from 
England and were consigned from Bombay 
to Kushtea without being repacked. It 
appears that the yarn was contained in 
wooden cases and these wooden oases had 
gunny coverings as to which there is- 
certain evidence that the coverings were 
old and torn. On the arrival of the goods, 
at Kushtea, it was found that, as regards 
the first consignment, certain of the goods 
were damaged and that, as regards the 
second consignment, certain of the goods 
were damaged and certain parts of the 
contents had been lost. 

The firm of Mr. P. N. Mehta Sc Co. 
were sending these goods to the plain- 
tiffs. P. N. Mehta & Co. had a manager 
or managing director Mr, Parekh. It 
is quite clear that when the carters 
brought the goods to the railway sta- 
tion, some person in charge of the 
goods employed an individual called- 
Gangaram Punaji to act as rnuccadam^ 
that is to say, to be the forwarding agent 
dispatching the goods on the railway. 
The consignor-defendants say that the 
muccadam whom they were in the habit 
of employing was another individual 
altogether and they say that they gave- 
no authority to anyone to get Gangaram 
Punaji to do any work for them. It is 
no way explained how the carter or fore- 
man came to employ Gangaram Punaji 
or owing to what circumstances or under 
what instructions Gangaram Punaji was- 
employed : but it is quite clear that he 
was the person who, in fact, delivered 
these goods for carriage to the defendants’ 
railway. When he did so deliver the 
goods, the Railway Company took the 
view that the cases were damaged and 
defective. Gangaram Punaji agreed and 
signed the risk-note in form A. As re- 
gards the second consignment, risk notes, 
both in form A and form B were signed 
by Gangaram Punaji. So far as the risk 
note B is concerned, it is clear that the 
rate of freight would be less; so far as- 
the risk note in form A is concerned, it 
does not appear that the rate of freight 
would be less, though in such circum- 
stances the consideration for which Risk- 
note A is executed is that it obviates the- 
expense of putting the packages into 
proper condition before consignment and 
also that the sender gains in the matter 
of weight upon which freight has to be» 
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-oharged. In this case, what happened 
was that these goods were damaged in 
the process of carriage and the suit was 
brought against the several railways 
concerned in the carriage. Ultimately, 
it has been decreed against the appellant 
Railway, only the G. I P. Ry. Go , which 
was the railway to whom the goods were 
handed over. 

The first question which arises is this 
It is said that Gangaram Punaji had no 
authority from the consignor and that 
his signature does not bind the consignor. 
It is said, secondly, that he was a man 
who could not read English and that it 
is not shown whether he knew what he 
was signing. As regards the Risk-note A, 
it is said that the learned Judge has found 
■as a fact that the goods were in proper 
T)acking cases, that there was no defect 
in the packing, and that the defendant 
Railway can therefore take no advantage 
/from the risk-note in Form A. 

These questions turn upon S. 72, Indian 
Railways Act (9 of 1890). By that Act, 
the reponsibility of a railway company is 
prima facie the responsibility of a bailee 
under Ss 152 and IGI, Indian Contract 
Act, but agreement may be made limiting 
that responsibility and: 

ail agreement purporting to limit that res- 
ponsibility shall, in so far as it purports to 
^effect su^h limitation, be void, unless it is in 
writing signed by or on behalf of the person 
sending or delivering to the railway administra- 
tion the animals or goods, and is otherwise in 
a form approved by the Governor General in 
Council. 

The phrase, “the person sending or 
alolivering to the railway administration” 
is an important phrase in the Indian 
Railways Act. It appears in more than 
(One section in one form or another. Its 
.equivalent is to bo found in S. 58 and 
also in Ss. 73 and 75. As a matter of 
‘fact, it would appear that the phrase is 
taken from S. 7, English Railway and 
<Canal Traffic Act 1851 where the words 
<of the last proviso are : 

Unless the samo be signed by him or by the 
person delivering such animals, articles, goods 
or things respectively for carriage. 

Now, it is quite clear that a railway 
<iompany, when goods are tendered to it 
for carriage, cannot hold andnquosb as to 
the right of the person delivering to deal 
with the goods, the property in the goods, 
the authority given by the owner to the 
person presenting the articles for carriage; 
^and when one comes across the phrase 


“the person sending or delivering to the 
railway administration” it is clear that 
this fact is being recognized by the statute 
Under the same words in England, no 
difficulty has apparently been found. I 
find in English textbooks that this 
matter is treated as clear upon the fact 
of S. 7 of the Act of 1854. I find, for 
instance in Disney’s Law of Carriage by 
Railway, 6th Edn. at p 37 : 

The consignor, therefore, may be bound not 
only by the signa^^ure of himself or his agent, 
but also by the signature of the person who 
delivers the goods to the Company whether, in- 
fact, that person had authority to sign or not. 

In Alan Leslie’s Law of Transport by 
Railway, the matter is put thus : 

The section further provides that the contract 
may be*signed not merely by “the party” but 
also by “the person delivering (the goods) for 
carriage.” Such person has, therefore, not 
merely such authority to bind the sender as 
naturally arises from his position as agent, but 
an absolute statutory authority to bind him, 
and it seems that, prima facie, he has authority 
to sign any form of contract. 

The Eaglish cases in which this matter 
has been more specifically dealt with are 
three in number. Kirby v. G. W. By Co. 
(1), Foreman v G W. By. Co. (2), and 
Aldridge v. G.W. By Co. (3) There can, 
therefore, be no doubt that when Ganga- 
ram Punaji tendered these goods to the 
Railway Company ho had, so far as 
any question of contract with the Rail- 
way for carriage is concerned, power 
under the statute to sign the risk-notes so 
as to bind the consignor. If, of course, the 
question were not a question upon a con- 
tract of bailment or affreightment, but 
this suit were a suit by a person claiming 
in detinue or trover agaist the railway 
com'^any for liaving in possession goods 
belonging to the plaintiff without his 
authorization, different principles would 
apply. That is not the nature of this 
sqit which is a suit on the contract by 
the consignees. 

The next question is this It is saidi 
that because Gangaram Punaji signed notj 
merely his own name, but his own namej 
with the addition of “ agent for P N. 
Mehta Sc Co. ” that vitiates the contract 
I am of opinion that there is no reason- 
able ground for this contention. The risk- 
notes in this case were signed by the 

(1) [186S] 18 L. T. 658. 

(2) [1878] 38 L. T. 85i. . 

(3) [1864] 15 C. B. N. S. 582^33 L. J. 0. P. 

161. 
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Iperson delivering the goods within the 
'mejining of the section. 

So far as regards risk-note A, there is a 
finding by the learned Judge that '* the 
oases were in perfect good sound condition 
when they were booked. ” It does not 
seem to mo that the learned Judge has 
found that with regard to the coverings 
as distinct from the cases, but it must be 
reasonably clear that, if, at the time of 
jbooking, the railway company was dis* 
Isatisfied and the person delivering the 
goods for carriage agreed that the condi- 
tion of the packages was not satisfactory, 
it cannot afterwards bo made matter of 
objections in a suit upon the contract that 
the packages were in good condition. A 
person cannot hold to a part of a contract 
and reject the rest unless there is statu- 
tory authority for so doing. In this parti- 
cular case what have to bo applied are 
the terms of 01. (b), sub-S. (2), S. 72, 
Indian Railways Act. The contract has to 
he otherwise in a “ form approved by the 
Governor-General in Council ” In this 
-ease, tlio contract was in such a form. 
Whether any of tho authorized forms are 
to be used, and if so, which is a matter 
left by the statute to the parties. In my 
judgment, it is not open in a suit of this 
kind to reject the terms of the risk-note 
in the manner which is contended for. 

The learned Judge, in dealing with this 
■case, has committed himself to a certain 
amount of advice to railway companies 
and to a statement of the law which can- 
not in my opinion be accepted. Apart 
Irom holding that the railway company 
have to prove tho authority of the person 
delivering the goods, ho has gone on to 
say that the company must satisfy the 
Court that tho person who signed it knew 
the terms of the contract and that the 
contract should bo explained to him. Ho 
admits that this may be inconvenient, but 
thinks it necessary in law, when a con- 
tract is entered into by an ignorant per- 
son. The learned Judge in this respect is 
-entirely mistaken. It is well held in 
England and the rule is the same in India 
that, if a person being illiterate signs a 
contract thinking it to bo of a different 
character altogether from what it is in 
fact or if any misrepresentation is made 
to him as to what he is signing then no 
doubt the signature will not be binding on 
him; l^ut it is quite wrong to suppose that 
it is the legal duty of a railway company 
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goods is ignorant or not or to see that ho 
reads and understands before he signs. 

It has been held in England that, if a 
consignor who can read sends an iliiterate 
person to deliver goods to a railway ad- 
ministration and that person signs the 
contract, the contract so signed by that 
person is binding on the consignor asj 
though he has signed it himself: Kirleyl 
V. Great Western Railway (l). Apart 
from the question of authority to sign, 
the ordinary law of the land is applicable 
to a case of this kind and a very good 
statement of it can be found in Pollock 
and Mulla’s Contract Act, in the notes to 
S. 13. Ignorant people are very com- 
monly sent to deliver certain classes of 
goods and animals for transit by railway, 

g » grooms, drovers, carters. It is for 
the sender, if he is not satisfied of their 
competence, to give them instructions or 
assistance. It is quite wrong to treat a 
railway company, in a case of this kind, 
as though it were dealing with a parda* 
nashin woman and taking a transfer of 
her estate, or as a person in a fiduciary 
relation to the consignor of the goods. 
In tho present case Gangaram was pro- 
fessing to be a forwarding agent and might 
well be very familiar with railway forms 
in tho vernacular translation 

The only other question that seems to 
call for observation is whether or not it 
is open to the defendants now to maintain 
that the plaintiffs have not proved under 
risk-note B, that the goods which were not 
delivered were lost. In my judgment, 
that is not open in this case because it is 
evident particularly from the judgment 
of the trial Court that it was in no way 
in dispute : indeed it could not well be in 
dispute that the goods which were short 
delivered having fallen out of damaged 
cases were goods lost : and the appellants 
on this point cannot be allowed to make 
a new case. In my judgment, the appeal 
should be allowed and the suit should be 
dismissed with costs in all the Courts as 
against the defendants-appellants. As re- 
gards the other defendants, the judgment 
of the learned District Judge will stand. 
Mitter, J. — I agree. 

N.K. Appeal alloioed. 
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Cuming and Roy, JJ. 

Asim Krishna D<? 6 ^D 0 f 0 ndanti 1 — Pe 
tition 0 r. 


V. 

Sailesh Chandra Ghosh and others — 
Dofendanfcs — Opposito Parties. 

Civil Rule No. 695 of 1927, Decided on 
15bh August 1927, against order of Sub- 
Judge, 3rd Court, 24-Parganas (Alipur), 
D/- 25th March 1927. 

Civil V. C., S. 115 — Valid partial award — 
Refusal of Court to pass decree on partial award 
— Order is interlocutory — Revision does not lie 
— (Cuming, dissenting. Roy, J.) 

In the exercise of a Court’s jurisdiction to 
decide a question of law or fact wrongly is not 
to refuse to exorcise a jurisdiction or to exercise 
it with material irregularity. [P 175 G 1, 2] 

Certain* arbtrators who were authorized to 
make a separate award from time to time in a 
partition suit made an award regarding suit 
properties. The parties objected to the arbi- 
trators’ award. The arbitrators then refused 
to have anything more to do with them and 
the remaining properties which also formed 
part of the subject of the partition suit were 
not therefore dealt with by the arbitrators. The 
award being only a partial award trial Court 
did not pass decree on it. One of the parties 
applied to the High Court for revision of this 
order. 

Held: the Judge had jurisdiction to pass an 
order refusing a decree on a partial award; the 
High Court has no, power to interfere under S. 
115. (Roy, J . dissenting.) [P 174 G 2, P 175 C 2] 

If the parties agreed to abide by the decision 
of the arbitrators in respect of the whole of 
the dispute and if the arbitrators had power 
to make a partial award from time to time the 
award which they actually made must be effec- 
tive and cannot be sot aside by refusing to pass 
a decree on it and a decree ought to have 
followed on the award already made. Great 
hardship would result to the parties if they 
were asked to wait until the whole suit was 
finally decided. In -such cases High Court has 
power to interfere with interlocutory orders. 

[P 176 C 2] 

Atul Chandra Gupta and Indu Prokash 
Chatterjee — for Petition 0 r. 

Bankim Chandra Mukherjeo, B. K. 
Mukherjee, N. N. Bose, Maiiindra 
Kumar Bose and Jatindra N. Guha — for 
Opposito Partios. 

Cuming, J. — Tho facts of tho case out 
of which this rule has arisen are these: 

The opposite party instituted a suit for 
partition in tho Court of the Subordinate 
Judge at Alipur, sometime in 1921. A 
preliminary decree was made in August 
1921, a commissioner was appointed and 
a final decree was passed on 20th Febru- 
ary 1923 On an application for a review 


being made this decree was set aside and 
a fresh partition was ordered. The 
parties then agreed to refer all the dis- 
putes in the suit to arbitration. Sir 
Provash Mitter and his brother Sir 
Benode undertook this duty. It wasj 
agreed that the arbitrators might make! 
separate awards from time to time. 

They made an award regarding the 
Calcutta properties. The parties as 
usual in these cases began to file Various 
objections tc the arbitrators’ award. The 
arbitrators then refused to have anything 
more to do with them and the remaining 
properties which also formed part of the 
subject of the partition suit have 'not 
been dealt with by the arbitrators. Thel 
Court held that the award being only a; 
partial award it could pass no decree oni 
it. The Court, therefore, set aside the! 
award and ordered the parties to take*, 
the necessary steps. The petitioner then 
moved this Court and obtained this rule. 
His contention is that a decree can be 
made on a separate award and that hence 
tho Judge in refusing to make a decree on 
the separate award has refused to exer- 
cise a jurisdiction vested in him by law. | 

So far as the present matter is con- 
cerned it is no doubt an interlocutory 
order in the suit and the view I have 
always taken is this, that such an order 
cannot form subject of revision under 
S 115, Civil P. C. It is not, however, 
necessary to discuss this question because 
whether or not an interlocutory order can 
formNthe subject of S. 115, Civil P. C., T 
am quite satisfied that the present mat- 
ter,*wh 0 ther interlocutory or final order, 
cannot form the subject of an application 
under S. 115. The argument put for- 
ward is this that the Judge wrongly de- 
cided that he could not pass a decree on 
a partial award. Hence he refused to 
exercise a jurisdiction vested in him by 
law, and so the matter comes within the 
provision of S. 115. If this argument be 
accepted, as far as I can see, every error of 
law or fact can be converted or perverted 
into the subject of revision under S. 115. 

I will give a few instances. 

A Judge wrongly refused to admit a 
certain document in evidence holding that 
it was inadmissible in evidence. The 
document was admissible in evidence so 
the Court has jurisdiction to admit the 
document and as the result of^ wrongly 
deciding the document inadmissible he 
refused to exercise a jur(s(|iction vested 



1928 Asm Krishna Deb v. Sailesh Chandra Ghosh (Boy, J.) Calcutta 176^ 


LQ him by law. Or the Judge held 
wroQgly that a suit was barred by the 
priaoipie of res judicata aud so would 
uot take auy further evidence and he 
dismissed the suit. Had he decided 
rightly that the suit was not barred by 
the principle of res judicata he would 
have taken evidence in it and, therefore, 
by wrongly deciding that the suit was 
barred by the principle of res judicata he 
refused to exorcise a jurisdiction vested 
in him by law which was tto take evi- 
dence and make a decree in favour of the 
plaintiff. 

It is unnecessary to multiply instances. 
There would bo no difficulty if once this 
principle were accepted in extending it to 
errors of fact. A Judge wrongly decides 
a question of fact and decrees a suit in 
favour of plaintiff. Had he decided it 
properly he would have given a decree in 
favour of defendant. Hence ho did not 
exercise a jurisdiction vested in him by 
law which was to give a decree in favour 
of defendant on account of his error of 
fact. In other words, every error of law or 
fact would be a refusal to exorcise a juris- 
dicbion not vested in the Court. This seems 
to me to be merely a perversion of the 
word “jurisdiction ” “Jurisdiction means” 
“the power of deciding.” In the present 
ease admittedly the Judge had the power 
to deal with or decide the case before him 
which was a partition suit within his 
territorial and pecuniary jurisdiction. In 
exercising the power of decision ho held 
f}hat a decree could not be given on a 
partial award because ho held the parties 
agreed to refer all matters to arbitration 
and did not agree to abide by the decision 
of the arbitrators if ’they decided only 
some and not all of the matters in ’dis- 
pute He might be wrong and possibly 
he could have granted a decree on a 
partial award and he might have been 
mistaken as to what the agreement of 
the parties was in reference to arbitration. 
A number of rulings have been cited to 
show that he can. It is unnecessary for 
me to determine whether he can or can- 
not. ft might bo an error of law that 
he wrongly held he could not give a de- 
cree on a partial award or possibly an 
error of fact that the parties really ag- 
reed to have decision on some of the 
matters in dispute and did not require 
that all the matters should be decided by 
the arbitrators. But in the exercise of 
a Court’s iurisdiotion to decide a niie»- 


tion of law or fact wrongly is not to re- 
fuse to exercise a jurisdiction or to exer- 
cise it with material irregularity. As the 
Privy Council has pointed out in Amir 
Uassan Khan v. Sheo Bakhsh Stngh (l) 
where a Court has jurisdiction to decide 
a case and does decide it whether it de- 
cides it rightly or wrongly it is 'im- 
material. If it decided wrongly it did not 
exercise its jurisdiction illegally or with 
material irregularity. In that case the 
present contention was not put forward 
that such exercise really amounted to a 
refusal to exercise its jurisdiction. It was 
only argued in that case that the Judge 
had acted with material irregularity. 
The present contention amounts to this 
that the Court by exercising its jurisdic- 
tion or power of decision wrongly refused 
to exercise its jurisdiction or power of 
deciding. In other words^that to exercise 
jurisdiction is not to exercise jurisdiction 
It is unnecessary to further pursue the 
argument. 

In the present case the Judge had juris- 
diction and he exercised it and held that 
he could not pass a decree on a partial 
award. He might be wrong but that 
would not give this Court power to inter- 
fere under S. 116. 

I may here refer to the case of Kali 
Charan v Sarat Chunder (2) a case 
which'in many respects is very neaily akin 
to the present case. Further if the 
Court had the power to interfere under 
S, 115 this is not a case in which the 
Court should interfere. The Judge has 
not finally decided the case. It is still 
open to the parties to ask for fresh arbi- 
tration if they so desire or to leave the 
cise to bo decided in the ordinary way. 
Further I may point out that when the 
case is finally decided it could still be 
made a ground of appeal that the Court 
should have accepted the award. I would 
therefore, discharge this rule The rule 
is discharged with costs. Hearing- fee 
ten gold mohurs. 

Roy, J . — I regret to say that I differ 
from my learned brother in this matter 
As my opinion cannot make any differ 
once in the result of the case I will onl^ 
indicate my reasons very briefly: 

There was a preliminary decree in this 
partition suit and the parties thereaftei 
agreed to refer the matter to arbitration 

U) L1B85] il Cal. 6=11 I. A. 237=1 Bar. 651 

IP.C.). 

riQdsi rial n. w n. kik. 
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The arbitrators were given powers to give 
their award separately from time to time 
and it was agreed that Calcutta properties 
should be divided first by the arbitrators 
They divided the Calcutta properties and 
gave an award in respect of these pro" 
perties On account of certain circum" 
stances the arbitrators refused to proceed 
any further with the partition. The 
learned Subordinate Judge has set aside 
this award in respect of the Calcutta pro- 
perties and directed a commissioner to 
make a fresh partition. The contention 
of the petitioner is that the order of the 
Subordinate Judge is in so far as it deals 
with the properties not dealt with by the 
arbitrators is good and the order in 
respect of the properties dealt with by 
the arbitrators is bad and should be set 
aside and that a decree should be made 
on the basis of the arbitrators’ award. A 
question has arisen whether we can in* 
terfere with the learned Subordinate 
Judge’s order in revision The cases of 
lludra Prasad v. Mathura Prasad (3) and 
Chinianbhai Kalyanbhai v Keshavlal 
Bulkhidas (4) amongst others were refer- 
red to where the learned Judges refused to 
interfere with the order setting ‘aside the 
arbitration. Those decisions appear to 
have proceeded from the point of view 
that the order of the lower Court was 
only an interlocutory order 

It lias been pointed out, liowevor, by 
the learned advocate for the petitioners 
that Piggot, J., who was a party in the 
Pull Bench case of BuddJioo Lai v. Mcua 
Bam (5), interfered with an order wrongly 
superseding an arbitration in llxtsain 
Baksh V. Lachhmaii Das (6) On the 
other hand, the learned advocate for the 
opposite party has referred to a decision 
of Maclean, C. J., in Kali Char an Sirdar 
V. Sarat Chunder Ghoiodhrij (2), where 
the learned Judge refused to interfere 
with an order of the Small Cause Court 
in respect of an arbitration matter. It 
might be said that the last case was 
governed by the facts of that case. The 
Calcutta High Court seems to have taken 
ordinarily a view different from those of 
the High Courts of Bombay and Allaha- 
bad as to the meaning of the word 
“ case ” in S. 115, Civil P C , and has 
interfered in revision in many cases. 
Some of these cases have been collected 

(3) A. I. R. 1925 All. 506=47 All. 916. ^ 

(4) A. I. R. 1923 Bom. 402=47 Bom. 721. 

(5) A.' I. R. 1921 AH. 1=43 All. 564 (F. B.). 

(6j A. I. R. 1922 All. 69. 


or mentioned in the case of Salain Chand 
V. Bhagaioan Das (7). The ground taken 
in these cases seems to have been that 
where there is likely to bo grave injustice 
or injury this Court should interfere even 
with interlocutory orders and other 
orders from which there is no appeal. 
Several of these cases are mentioned in 
Salarn Chand v. Bhagatvan Das (7). In 
this particular case it is urged that the 
error in law of the Subordinate Judge 
has led him "'to assume a jurisdiction 
which he did not possess and the cases 
of Lachmi Narayan v. Balmakund (8), 
Birj Mohun v. Bai Uvia Nath (9) and 
Umed Mai v. Chand Mai (10) have been 
referred to as examples where similar 
errors have been corrected It is con- 
ceded by the learned advocate for the 
opposite party that the arbitrators had 
power to make partial award, but it is 
contended that the parties did not say 
that they would be bound by such par- 
tial award and the decision of the learned 
Subordinate Judge is a finding of fact 
with which we cannot interfere 

It seems to mo that the case must be 
decided on the construction of the terms 
of the reference which was made in the 
case. If the parties agreed to abide by 
the decision of the arbitrators in respect' 
of the whole of the dispute and if the 
arbitrators had power to make partial! 
award from time to time the award! 
which they actually made must be ollec*! 
tive and cannot be set aside in that wayj 
and a decree should follow on the award 
already made It would seem to me that 
groat hardship would result to the par- 
ties if they are asked to wait until the 
whole suit which began in 1921 — and 
which may still be prolonged for a con- 
siderable time — is finally decided and then 
to raise any debatoablo question by way 
of appeal against the final decision 
With all due respect to my learned 
brother I would say that this is a case 
in which we should interfere on the 
ground that the learned Subordinate 
Judge had no jurisdiction to deal with 
the properties in respect of which there 
had been effective award. 

N.K. Buie discharged* 

(7) A. I. R. 1926 Cal. 1149=53 Cal. 767. 

(8) A. I. R. 1924 P. C. 198=4 Put. 61=51 
I. A. 321 (P. C.). 

(9) [1893] 20 Cal. 8=19 I. A. 154=6 Sar. 
245 (P, C.). 

10) A. I. R. 1926 P. C. 142=5i Cal. 338=53 
I. A. 271 (P. C.). 
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A. I. R. 1928 Calcutta 177 (1) 

Costello, J. 

John Ccirapiet Galstcbun — Plaiafcitl. 

V. 

Diana Sarkies — Defendant;. 

Aipplioat.ion No. 1365 of 1926, Decided 
n 11th July 1927. 

Calcutta High -Court Rules, -Ch. 13, R, 17 — 
save to cross-examine deponents was granted. 
An order was taken out in originating sum- 
lona upon the exeoutnx under a will calling 
pon her to treat the plamtui as secured cre- 
itor. The objection was that a suit is neces- 
iry for the purpose. It was argeed that the 
latter should be set down for deponent’s cross- 
lamination. 

Held : that the case should be set down for 
ross-exaraination. [P 177 C 1] 

S C. Mitter — for Plaintiff. 

W . W K. Page — for Defendant. 

Facts, — The plaintiff, J. C. Galstaun 
ojk out an originating summons to oh- 
ain an order on Mrs. Sarkies executrix of 
Ir. 0. M. Sarkies, to treat him as a 
ecured creditor of the e.state. Defen* 
iants dispute the plaintiif’s debt and 
.ffidavits were filed on both sides. 

Mr. W. W. K. Page (for the defendants) 
lontended inter aha that the matter 
onld not be decided on an originating sum- 
Qons and that the })laintid' must bring 
b suit for tlij purpose (30 Oh. D. 291). 
Counsel further argued that the property 
nvolved was at Dacca, where the suit 
oust bo hied. 

Mr. S. G. Mitter ( for the plaintiff ) 
irgued that the matter ought to be set 
lown for cross-examination of deponents 
mder E. 17, Ch 13 of the Rules of 
digh Court (1873 W. N 186) Counsel 
urther contended the relief prayed for 
jVQiSQi relief in personam. Probate of the 
!7ill was granted by the High Court. 

His Lordships adjourned the matter 
nto Court and said that he would allow 
»he deponents to be cross-examined. 

Judgment. This originating sum* 
nons is ^transferred to the list of suits 
'or hearing Order for mi tiial discovery 
ivithin a fortnight. Inspection thereafter. 
Che matter to appear on the Warning 
[list C a month hence. The issues for 
ieterraination are to be settled at the 
rearing. 

Leave given to call evidence other than 
;hat of the deponents and to reserve the 
luestion of jurisdiction. 

D.D. 
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Page and Graham, JJ. 
Muhammad Yusaf — Appellant. 

V. 

Bam Govinda Ojha — Respondent. 

Appeal No. 437 of 1926, Decided on 1st 
June 1927, from appellate order of Dist. 
Judge, 2i-Parganas, D/- 5th May 1926. 

(а) Contract Act, S. 135 — Surety to pay de- 
cretal amount ajtcr contest in Court — Suit 
compromised and decree obtained — Surety is 
discharged. 

When a surety agrees that if the creditor is 
unable to obtain payment of the decretal 
amount from the do*btor, to liquid ite any sum 
which the Court after coute'>t should hold pay- 
able by the debtor to the creditor but the suit 
was compromised and decree was obtained on 
the basis of the award of the arbitrator: 

Held : that such -an arrangement operated as 
a discharge of the surety. [P 178 0 2J 

(б) Deed — Construction — A surety bond should 
he interpreted in favour of surety, 

The terms of a surety bond should be inter- 
preted in a manaec favourable to the surety 
or guarantor as the c ise may be. [P 178 C 2J 
(c) Contract Act, S. 135 — Surety bond provid- 
ing that ^surety ii to be proceeded against if debt 
could not be realized from debtor — Debtor must 
be proceeded against Jiist. 

When on a consideration of the terms of the 
security bond, it was incumbent upon the de- 
cree-holder to proceed in the tirst instance 
against tiie judgment-debtor and it was only if 
it was e tablished th it the decretal amount 
could not bo realized fiom the judgment-debtor 
that it was open to him to proceed against the 
surety then the judgment-debtor ought to be 
first proceeded against. '[1‘ 178 C 2] 

B upend ra Kumar Mitter and Parama- 
nanda Lahari — for Appellant 

Ilarendra Kumar Sarbadhicary and 
Suhodh Chandra Dutt — for Respondent. 

Graham, J. — This is an appeal against 
an order of the Second Additional District 
Judge of 24-Parganas reversing an older 
of the Munsif, P’.rst Court, Sealdah, and 
it arises out of certain execution pr icoed* 
ings. The facts shortly are as follows : 
The ’plaintitf*respondent brought a suit 
claiming a sum of Rs. 775 and attached 
certain cattle and moveables belonging to 
the defendants before judgment. One 
Ilahi Bux, who has since died and is re- 
presented by the appellant in this ap- 
peal, stood surety for any moneys which 
might be decreed in the suit, and there- 
upon the cattle and moveables, which had 
been brought to the Court, were released 
from attachment. Thereafter the suit 
was taken up and partly heard. The 
parties then ai^reed unon a reference to 
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arbitration and the chairman of the 
Tollygunge Municipality was appointed 
arbitrator. The result of that arbitration 
was that the arbitrator awarded a sum of 
Rs 400. The defendant filed an objec* 
tion which was heard but the Court ul- 
timately accepted the award and decreed 
the suit accordingly. The decree-holder 
then applied for execution of the decree 
and asked for a certificate of non-satis- 
faction with the intention of proceeding 
against the surety who had properties 
within the jurisdiction of the Munsif 
of Sealdah. The surety filed an ob- 
jection that the debtor filed a petition 
in insolvency, and that the decree-holder 
did not proceed against him. The learned 
Munsif overruled the objection on the 
ground that what the decree-holder 
wanted was to proceed against the surety 
and not against the judgment-debtor The 
application for execution at Sealdah, 
however, was dismissed by the Munsif on 
the ground that it was premature and 
that the decree- holder must proceed 
against the judgment-debtor in the first 
instance. There was then an appeal 
against that decision to the District 
Judge at All pore and the learned Second 
Additional District Judge reversed the 
decision of the Munsif holding that the 
decree-holder was entitled to proceed 
against the surety or against the pro- 
perties of the surety in the hands of his 
heirs. 

The present appeal is directed against 
this decision of the learned Additional 
District Judge and two main points have 
been urged on his behalf. Firstly, it has 
been contended that the Court below 
should have held that the surety was in 
law discharged from the bond by rea- 
son of the judgment-debtor and decree- 
holder consenting to the case being deter- 
mined not by the ordinary tribunal, that 
is to say, by the Court, but by a special 
tribunal namely by an arbitrator and 
secondly, it has been urged that having 
regard to the terms of the surety bond 
the Court below ought to have held that 
the decree-holder not having taken any 
steps to realize the decretal amount from 
the judgment-debtor could not execute 
the decree against the surety. 

With regard to the first contention: the 
material portion of the security bond has 
been placed before us and it appears that 
what the surety undertook therein was 
that in the event of a decree being passed 
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in the suit, if the money could not be 
realized from the jndgment-debtor, then 
he, the surety, would be liable for the 
amount. Now the question is what 
exactly was the liability which the 
surety undertook. It is arguable no doubt 
that when he speaks of a decree he means 
a decree arrived at by any of the various 
means by which a decree may be arrived 
at, and that it would cover the case of a 
decree arrived at after compromise. The 
terras of such suj-ety bonds should, how- 
ever, as is well-recognized, be interpreted 
in a manner favourable to the surety or 
guarantor as the case may be, and look- 
ing to the terms of this particular secu- 
rity bond, in my judgment, what the 
surety agreed was that in the event of 
there being a decree in the suit, that is 
to say, after contest between the parties 
before the Court, he would be liable for 
the decretal amount I do not think, how- 
ever that it was in contemplation that 
the surety would hold himself liable for 
the decretal money in any other circum- 
stances. In my opinion, therefore, the 
first contention of the appellant is well 
founded and must prevail 

With regard to the second point I 
think on a consideration of tho terms of 
the security bond that it was incumbent 
upon the decree-holder to proceed 
in the first instance against the judgment- 
debtor, and it was only if it was esta- 
blished that the decretal amount could 
not be realized from the judgment-debtor 
that it was open to him to proceed 
against the surety. It appears, however, 
that there was nothing before the Munsif 
to show that any proper attempt had 
been made to realize the decretal amount 
from the judgment-debtor I think, 
therefore, that the Munsif was right in 
the view he took of the application 

For these reasons I am of opinion that 
the appeal succeeds and must be allowed 
with costs 

Page, J. — To my mind this is a very 
plain case. Having regard to the terms 
of the bond the surety agreed, if the 
creditor was unable to obtain payment of 
the decretal amount from the debtor, to 
liquidate any sum which the Court after 
contest should hold was payable by the 
debtor to tho creditor. Some tribunal 
had to decide the issue as to the liability 
of the debtor. 

Tho parties chose to have this doi^e by 
some one in the confidence of both parties 
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But to such an arrangement the surety 
was no party and he never undertook 
jhat the liability of the debtor should be 
ietermined by any body whom the 
iebtor and creditor might choose to agree 
upon as the tribunal ; and unless he 
issonted to it such an arrangement as was 
made operated as a discharge of the 
surety. I agree that the appeal should 
be allowed. 

i^.K. Appeal allowed. 

- ^ 
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M N. Mukerji, J. 

Naha Saliu and others — Petitioners 

V. 

Kamdev Maiiy and others — Opposite 
Party. 

Civil Revn. No. 35 of 1927, Decided 
on 26th January 1927, from order of 
Second Munsif, Tamluk, D/- 13th Nov- 
ember 1926 

[а) Civil r. C., 0. 21, B, 103 — Suit under 
the rule should be subsequent to investigation 
under R, 100. 

A suit contemplated under R. 103, 0. 21, 
is one which may be instituted after a due and 
proper investigation of the matter in accor- 
dance with R. 100. Where the matter has not 
been so investigated, but has b^en disposed of 
on default on the part of one or other of the 
parties the remedy by way of suit is hardly a 
remedy for the dismissal by default, but is 
merely a further step which the law provides 
for all unsuccessful parties in such cases. 

[P IBO C 1] 

(б) Civil P. C., S. 151 — Application under 
R. 100, 0 21 — Claim allowed in the absence of 
decree-holder — Whole case not placed before the 
Court — 'Suit should he restored under S. 151. 

Where there is no provision in the Code 
expressly providing for a remedy and none 
which prohibits a remedy being administered 
and such remedy is called for in order to do 
that real and substantial justice for the ad- 
ministration of which it exists, the provision 
of S. 161 may and should be resorted to. 

[P 180 C 1] 

A person applied under O. 21, R. 100, in 
^connexion with an execution case and the 
decree-holder not having appeared, the latter’s 
claim prayed for in the application was allowed. 
Decree-holder filed an application under O. 9, 
R. 13, for sotting aside the aforesaid ex-parte 
order and for the rehearing of the claim case, 
O. 9, not being applicable to application arising 
out of execution proceedings, the trial Court 
thinking that in, obtaining the ex-parte order 
the claimants had not put the whole case before 
the Court, ordered the^claim case to be restored 
under S. 151 to file. 

Held : that the trial Court was right in ex- 
orcising its powers under S. 151 in restoring the 
olaim case : A, /. R, 1927 Cal. 534, Foil. 

[P 179 C 2, P 180 C 1] 
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Apurba Charan Mukhergi — for Peti“ 
tioner. 

Mukerji, J. — This Rule is directed 
against an order passed by the Munsif, 
Second Court, Tamluk, on the I3th Nov- 
ember 1926. The petitioners had applied 
under 0. 21, R. 100, Civil P. C., in 
connexion with an execution case thatj 
was pending in the Court of the learnedi 
Munsif. The application was registered 
as a claim case and was taken up for 
hearing on the 2ad July 1926, when the 
decree-holder, not having appeared the 
petitioners’ claim was allowed. On the 
22nd July 1926 the decree-holder filed an 
application under O. 9, R 13, Civil P. C., 
for setting aside the aforesaid ex-parte 
order and for the re-hearing of the claim 
case. The learned Munsif dealt with 
this matter on the 13th November 1926. 
He came to be of opinion that there was 
some mistake somewhere in consequence 
of which the decree-holder was unable to 
appear on the day on which the claim 
case was heard. Ho held, however, that 
O. 9, Civil P. C , was not applicable to 
applications arising out of execution pro- 
ceedings, and in that view of the matter 
he was unable to give relief to the decree- 
holder under the provisions of that order. 
He thought that in obtaining the ex-parte 
order the claimants had not put the whole 
case before the Court and accordingly 
this was a matter which called for the 
exercise of the Court’s powers under 
S. 151, Civil P. C. In this view of the 
matter he ordered the claim case to be 
restored to file. It is this order against 
which the present rule is directed. 

Now, in the judgment of this Court in 
Sarat Krishna Bose v. Mitra (l), to 
which I was a party, it was held on a 
discussion of the authorities bearing upon 
the subject that O. 9, Civil P. C , is not 
applicable to applications arising out of 
execution proceedings and it was further 
observed that in cases where there is no 
remedy provided for by the Code when 
such an application is dismissed for 
default and there is nothing in the Code 
to suggest that no remedy should be 
given, the Court may very well in a 
proper case resort to the provisions of 
S. 151, Civil P. C. On behalf of the 
petitioners it is contended that a remedy 
in this particular case is provided for by 
the Code itself, inasmuch as an aggrieved 
party may institute a suit to establish 

(1) A. 1. R. 19z7 Gal. 534-64 Cal. 405. ' 
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the right which he claims in the claim 
case in accordance with the provisions 
of R 103, O 2L, Civil P. C That no 
doubt is so ; but a suit contemplated 
under that rule is one which may bo 
instituted after a duo and proper investi- 
gation of the matter in accordance with 

R. 100, O. 21 of the Code, where the 
matter has not been so investigated 
but has been disposed of on def lult 
on the part of one or other of the parties 
the remedy by way of suit is hardly 
i remedy for the dismissal by default, 
but is merely a further step which 
the law provides for all unsuccessful 
parties in such oases. I am accord- 
ingly of opinion that it cannot be said that 
the provision with regard to the suit to 
which reference has been made on behalf 
of the petitioners in any way stands in 
the way of the applicability of the pro- 
visions of S 151 of the Code. In the 
case to which I have referred it has been 
laid down that where there is no provi- 
sion in the Code expressly providing for 
a remedy and none which prohibits a 
remedy being administered and such 
remedy is called for in order to do that 
real and substantial justice for the ad- 
ministration of which it exists, the pro- 
vision of S. 151 may and should bo 
resorted to In this particular case the 
learned Munsif was of opinion that all 
the facts had not been properly brought 
to his notice and being of that opinion he 
thought fit to exorcise his powers under 

S. 151 of the Code. The only defect in 
the procedure which the learned Mursif 
adopted appears to have been this that it 
did not give the petitioners an oppor- 
tunity of being heard in connexion with 
these proceedings. Ordinarily, that would 
have been a good ground for our inter- 
ference. Bur in \iow of the fact that he 
is the same oHicer who thought that the 
facts were not properly placed before him 
and also in view of the fact that after all 
the whole matter will now be heard on 
its meiits in the presence of both the 
parties, I do not think the case calls for 
the interference of this Court. 

For these reasons, I would discharge 
the rule. The opposite parties not hav- 
ing appeared there will be no order as to 
«osts 

N.K. Rule discharged. 
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Mukerji and Mallik, JJ. 

Kamala Prosad Sukul — Plaintiff —Ap- 
pellant. 

V. 

Chandra Nath Pramanik and others — 
Defendants — Respondents. 

Appeal No. 315 of 1925, Decided on 
3rd August 1927, from appellate decree 
of Dist. Judge, Rajshahi, D/- l2th 
September 1924. • 

(a) Appeal — Competency — Suit for mesne 
profits against co’trespassers — Decree passed 
against all — Decree %n its entirety only can be 
challenged in appeal. 

In an action for mesne profits against the 
trespassers, while it is open to the plaintiff to 
proceed ag linst one or some or all of several 
co-trespassers at his own choice, once a decree 
has been obtained, it is the decree in its en- 
tirety that may be challenged on appeal and 
not otherwise ; for so lo g as the decree against 
some remains a final and operative decree and 
not subject to an appeal, even though it is 
not satisfied but is capable of execution, the 
plaintiff cannot proceed with the suit further 
and take an <ippe,al as against the others ; 
(Case law discussed). [P 182 C 1] 

(h) Tort — Joint tort-feasors — liule as to 
joint liability is not injlexihlc. 

As a general rule the liability of joint wrong- 
doers in tort is joint and several, but it is uot 
an inflexible rule which needs no relaxation 
according to the view that is taken of jointness 
of the act or acts which constitute the wro g ; 
(Case law discussed.) [P 182 G 1] 

Sarat Chandra Roy and Krishna 
Kamal Maitra — for Appellant. 

Sarat Chandra Bamk, Jatindra Mohan 
Chowdhu> y and Jatindra Nath Sanijal — 
for Respondents. 

Biraj Mohan Majumdar — for Deputy 
Registrar. 

Judgment — This appeal arises out 
of a final decree determining mesne pro- 
fits. The proceedings followed a decree 
for pos^^ession with mesne profits in fa- 
vour of the plaintiff and against a very 
large number of defendants who belong 
to two classes, viz., the landlord-defend- 
ants and the tenant-defendants. The 
plaintiff has appealed, but some of the 
defendants of the latter class are not be- 
fore us, one of them not having been 
made a party to the appeal and three 
otheis having died and an application to 
substitute their heirs in their places not 
having been allowed as it was filed out 
of time. The decisions of the Courts 
below assessing the amount of njesne 
profits are concurrent. 
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A preliminary objection has been taken 
as to the maintainability of the appeal in 
view of the defect of parties noticed 
above. This objection will have to be 
dealt with first. 

The claim for mesne profits is one to 
recover damages for the previous occupa- 
tion of the land and under the present 
procedure it can be joined with the ac- 
tion for the recovery of the land. In the 
present case it was so joined and a decree 
entitling the plaintiff to mesne profits 
was passed against all the defendants in 
the suit. In the proceedings relating to 
the ascertainment of mesne profits, a 
certain sum was assessed by the trial 
Court and the decree passed on the basis 
of the said assessment has been upheld 
by the lower appellate Court The object 
of the plaintiff in preferring this appeal 
is to vary the amount so assessed. His 
ground is that the assessment has been 
made on a wrong principle. 

An action for mesne profits is in origin 
an action of trespass. It is, therefore, 
regulated by these broad principles which 
apply to and are now well settled as 
being applicable to actions for damages 
against wrong doers. In such actions 
joint wrong doers may be sued jointly 
or severally. 

In Pollock on the Law of Torts, 10th 
edn p. 206 the principles are stated thus : 

Where more than one person is concerned 
in the commission of a wrong, the person 
wronged has his remedy against all or any one 
or more of them at his choice. Every wrong- 
doer is liable for the whole damige, and it 
does not matter, whether they acted, as between 
themselves, as equals, or one of them as agent 
or servant of another. There are no degrees 
of responsibility, nothing answering to the 
distinction in criminal law between principals 
and accessories. But when the plaintiff in such 
a case his made his choice, he is concluded by 
it. After recovering judgment against some or 
one of the joint authors of a wroug, he cannot 
sue the other or others for the same matter, 
even if the judgment in the first action remains 
unsatisfied. By that judgment the cause of 
action transit in rera judicatium and is no 
longer available. The reison of the rule is 
stated to be that otherwise a vexations multi- 
plicity of actions would be encouraged. 

As regards joint torts it is said in 
Addison's Law of Torts, 8th edn. p. 44 : 

All who aid or counsel, direct or join in the 
commission of a tort are joint tort-feasors. ‘ If 
divers do a trespass it is joint and several at the 
will of him to whom the wrong is done’, that 
is io say, he ean sue any one or more of them 
at his election, and those who are sued cannot 
insist paving the others joined as def- 
endants. 


In Thurman v. Waild (l) and other 
oases ifc was settled that an accord and 
satisfaction by one wrongdoer for the 
whole injury done discharges all the 
wrongdoers. A release, therefore, given 
of the whole cause of action to one dis- 
charges the others, the reason being that 
the cause of action being one and indi- 
visible having been released, all persons 
otherwise liable thereto are consequently 
released : Cooke v. Jennor (2). But a co- 
venant or agreement not to sue one of 
them is no defence to an action against 
the others : Hutton v. Eyre (3). If there- 
fore while purporting to release one tort- 
feasor it reserves rights against another, 
it will be construed as a covenant not to 
sue and not a release : Duck v. Mayeu 
(4), Bice V. Beed (5). The rule for con- 
struing such a document was laid down 
in the case of Price v. Barker (6) and 
is to the effect that the meaning would 
turn upon the intention to be gathered 
as to whether the right against a joint 
debtor was intended to be preserved or 
not. In King v. Hoare (7) Parke, B, 
authoritatively laid down : 

These considerations lead us, quite satisfac- 
torily to our minds, to the conolusion that 
where judgment has been obtained for a debt, 
as well as a tort, the right given by the record 
merges the inferior remedy for the same debt 
or tort against another party. 

See also Buckland v. Johnson (8), 
Brinsmead v Harrison (9), Kendall v. 
Hamilton (10). Brinsmead v. Harrison 
(9) settled the point that after recover- 
ing judgment against one wrongdoer, a 
plaintiff cannot sue the other for the 
same matter, even if the first action re- 
mains unsatisfied a proposition which 
was doubted before them. Though S 43, 
Contract Act, is not perhaps quite clear 
whether a complete adaptation of the 

(1) [1840J 11 Ad. &E 

(2) [1724] Hob. 06=80 E. R. 214. 

(а) [1815] 6 Taunt 289=123 E. R. 1016=1 

Marsh 603=16 R. R. 619. 

(4) [1892] 2 Q. B. 511=67 L. T. 617=57 J. P. 

23=52 L. J. Q. B. t9=41 W. R. 56. 

(5) [1900] 1 Q. B 54 = 81 L. T. 410 = 69 

L. J. Q. B. 33. 

(б) [1855] 4 E. & B 760=24 L. J Q. B. 130^= 

3 0. L. R. 927=1 Jur. N. S. 775. 

(7) [181^ 13 M. & W. 491=14 L. J. Ex. 29=a 

2 D. & L. 383. 

(8) [1854] 23 L. J. C. P. 204=2 C. L. R. 704= 

15 C. B. 146=18 Jur. 775=23 L. T. 190= 

2 W. R. 505. 

(9) [1872] 7 C. P. 547 = 41 L. J. C. P. 190 = 

20 W. R. 784=27 L. T. 99. 

(10) [1879] 4 A. C. 504 = 48 L. J. Q. B. 706== 

28 W. R. 97=41 L. T. 418. 
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English rule is intended, yet King v. 
Iloare (7) has been held to apply in this 
country both in respect of joint debtors 
and of joint wrongdoers. 

If these principles are applied to an 
action for mesne profits against co-tres- 
passers the position is clear that while 
it is open to the plaintiff to proceed 
against one or some or all of several co- 
trespassers at his own choice, once a 
decree has been obtained it is the decree 
in its entirety that may be challenged on 
appeal and not otherwise ; for so long 
as the decree against some remains a 
final and operative decree and not sub- 
ject to an appeal, even though it is not 
satisfied but is capable of execution, the 
plaintilf cannot proceed with the suit 
further and take an appeal as against 
the others. 

The question of the maintainability or 
otherwise of the appeal may be con- 
sidered from another point of view, 
namely, as being dependent upon the 
question whether there is a right of con- 
tribution amongst the defendants inter 
se because if there is such a right, the 
decree, on the appeal if it varies that 
from which the appeal has been preferred 
will affect the rights and liabilities of 
those parties who are not before the 
Court and will produce an inconsistency 
on the record which is not permitted 
by law. 

No doubt, as a general rule the liabi- 
lity of joint wrongdoers in tort is joint 
and several, but it is not an inflexible 
rule which needs no relaxation according 
to the view that is taken of jointnoss of 
the act or acts which constitute the 
wrong. Mookerjee, J., in an elaborate 
judgment in the case of Ham Batan 
Kapali V. Aswi7ii Kumar Butt (ll), in 
which ho has exhaustively dealt with the 
question, has observed thus : 

It cannot bo laid down as an inflexible rule 
that in every case of tort, the Court is bound to 
pass a joint decree against the wrongdoers mak- 
ing each jointly and severally liable for the 
whole amount decreed . . . . In c ises, there- 
fore, in which the controlling general principle, 
namely, that where acts of several persons by 
design, or by conduct tantamount to conspiracy, 
contribute to the commission of a wrong, they 
are jointly liable, is not applicable, the rule of 
joint liability also ceases to be applicable. 

In that case it was held that in res- 
pect of mesne profits which accrue during 
the pendency of a suit for possession, the 

^ (II) Ll9l0l"^~Cal 559^14 C. W, N. 849 == 6 
I. C. 69=11 C. L. J. 5Qa. 
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liability of different tenure-holders of the 
same degree, and of separate under-tenure 
holders of different degrees, should be 
apportioned according to the share of the 
profits intercepted by each. This deci- 
sion has been dissented from by Page, J.^ 
in the case of Fromode Nath Boy v. 
Secy . of State {li) . With great respect^ 
however, I venture to think that the 
judgment of Mookerjee, J., carefully read^ 
appears to except from the general rule 
cases in which the tort-feassors are not 
really joint and are, therefore, persona 
to whom the rule does not apply and^ 
in my opinion, therefore, the judgment 
is unexceptionable. Merryweather v. 
Nixon (13) was a case in which one S 
brought an action against two persons 
for an injury done by them to his rever- 
sionary estate in a mill, in which was 
included a count in trover for the mach- 
inery belonging to the mill and having 
recovered £ 840. he levied the whole upon 
one of the said two persons, and one of 
them then sued the other for a contri- 
bution of the moiety, as for so much 
money paid to his use. The plaintiff 
was nonsuited Lord Kenyon, C. J , said 

that he had never before heard of such an 
action having been brought, whore the former 
recovery was for a tort, that the distinction 
was clear between this case and that of a joint 
judgment ag.iinst several defendants in an 
action of assumpsit; and that this decision 
would not affect cases of indemnity where one 
man employed another to do acts, not unlawful 
in themselves, for the purpose of asserting a 
right. 

The rule has been modifiei in collision 
cases : The Franldand (14), Austin 
Friars Steamship Co. v. Spill er k Bakers 
Ltd (15). Relying upon Palmer v Wick 
Steam Shipping Co. (16) it has been said 
in more decisions than one that the rule 
will not be extended The rule has been 
said by very high authority as having 
been too widely laid down and it has 
been said that it is to be taken with the 
qualification that it will hold if the 
7iature of the case is such that the plain- 
tiff must be presumed to have knoivn that 
he was doiiig an unlawful act ; See 
Pollock on the Law of Torts, 10th edn., 

(12) A. I. R. 1927 Cal. 182:=5S Cvl. 992. 

(13) [1799] 8 T. R. 196=:1 Sm. L. C. (12th Ed.> 
443=101 E. R. 1337. 

(14) [1901] 70 L. J. P. 42=9 A. S. P. M. C. 
193=(1901) P. 161=17 T. L. R. 419=84 
L. T. 895. 

(15) [1915] 3 K. B. 586=20 Com. Cas. 342=84 
L. J. K. B. 1958=31 T. L. Rji545. 

(16) [1894] A. C. 818=71 L. T. 163, 
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p. 207, referring to the dicta of 
Lord Herschell in Palmer v. Wick Steam 
Shipping Co. (16) ; Per Bruce, J., in 
The Englishman and The Australia (17) 
and Burroios v. Rhodes (18) : see also 
Adamson v. Jarvis (19) 

In this country the doctrine has not 
been applied in cases of contribution 
regarding mesne profits where the parties 
were not wilful tortfeasors, Bishuu 
Gharan Roy v. Bipin Chandra Roy (20), 
and doubt has been entertained whether 
it applies to this country at all [Nthal 
Singh v. Collector of Bulandshahr (21) ] 
When wrongdoers have acted under a 
bona fide claim of right and had reason 
to suppose that they had a right to do 
what they did, contribution inter se may 
be allowed: Srecputty Boy v. Laharam 
Roy (22) ; Supiit Singh v. Imrit Tewari 
(23); Kish?ii Ram v. Ralcmim Seivak 
Singh (24) ; Mahabir Prasad v. Bar- 
bhangi Thakur (25). There has been 
cases in which the liablity of co’tres- 
passers for mesne profits has been ap- 
portioned where their shares are capable 
of being determined, o g , Makimd Singh 
V. Saraswati Bibi (26). 

On behalf of the appellant it was con- 
tended that in the present case it has 
already been found that all the defen- 
dants acted in concert and consequently 
Merry weather v Nixon (13) should be 
applied in all its integrity and no ques- 
tion of contribution can possibly arise. 
In support of this contention reliance has 
been placed upon certain findings in the 
judgments declaring the plaintiff’s right 
to khas possession and mesne profits I 
have carefully examined these findings, 
but I am unable to hold that they were 
ever intended to be treated as findings 
decisive of the question The question 
never arose for determination in the suit 
as it is obviously a question between the 
defendants inter se and there was no 
(17 j [1895 j P. Asp. M. G. 0Ud=o1 G. J, 

Adm. 74-7*2 L. T. 203—43 W. R. 670. 

(18) [1899] I Q. B. Si6~6i L. J. Q. B. 645-48 

W. R. 13=15 T. L. R. 286=80 L. T. 691— 
63 J. P. 532. 

(19) [1827] 4 Bins. 66=5 L. J. (0. S.) 0. P. 68 
=12 Moore 241. 

(20) [1914] laC. W. N. 6*22=25 I. C. 729. 

(21) [1916] 38 All. 237=33 I. 0. 165=14 A. L. 
J. 275. 

(22) B. L. R. Sup. Vol. 687=7 W. R. 384. 

(23) [1880] 6 Cal. 720=6 C. L. R. 62. 

(21) [1887] 9 All. 221=(1887) A. W. N. 31. 

(25) [1919] 4 Pat L. J. 486=51 I. C. 697= 
=(1919) P. H. C. C. 289. 
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issue raised for its effeotivew determina- 
tion. 

The result then is that the appeal is 
no longer maintainable. In that view 
the appellant’s contention as to the pro- 
priety of the principle on which mesne 
profits have been calculated need not be 
considered. 

The appeal is dismissed with costs. 

N K. Appeal dismissed. 
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C C. Ghose and Cammiadb, JJ. 

Budhu Tatua — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 85 of 1927, De- 
cided on 27th April 1927, against order 
of Sess Judge, Hoogly, D/- 18th 'Decem- 
ber 1926. 

Criminal P. C. S. 530 — Irregularity. 

Where part of the evidence in a ease is re- 
corded by a Magistrate who has no jurisdic- 
tion, and part of the evidence by a Magistrate 
who has jurisdiction, conviction is illegal and 
retrial is necessary. , [P 183 C 2] 

Mrityaunjoy Chatter jee and Copal 
Chandra Maker ji — for Petitioner. 

Deputy Legal Remembrancer — for the 
Gro\Mi. 

Judgment. — In this case we are of 
opinion that the rule must be made ab- 
solute. We have examined the record 
for ourselves, and we are satisfied that 
Mr. Mukherjee, who had second class 
powers and to whom tho case was trans- 
ferred, had no jurisdiction to try the case 
against the accused under S., 471. 
The evidence recorded by him could not 
be legally considered by the Magistrate to 
whom the case was ultimately transferred 
and who had jurisdiction in the matter. 
The result was that part of the evidence 
was recorded by a Magistrate who had 
no jurisdiction, and part of the evidence 
by a Magistrate who had jurisdiction. 
In this view the petitioner has made 
good tho ground on which the rule was 
issued, and we, accordingly, set aside the 
order. But in the circumstances of the 
case we order a re- trial of the accused in 
accordance with law in that behalf. 

N.K, Rule made absolute. 


Budhu Tatua v. Emperor 
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Cuming and S. C. Mallik, JJ. 

Naimuddin Biswas and others — De- 
fendants — Appellants. 

V. 

Maniruddin Lashkar and others — 
Plaintiffs —Respondents. 

Appeal No. 561 of 1925, Decided on 
lObh May 1927, from appellate decree of 
Spl. Judge, Jossore, D/- Ist Dec. 1924. 

(rt) Cioil P. C., 0. 22, R. S—Death of party — 
Legal representative not brought on record — 
Abatement operates as a decree. 

A dead parsoa is no longer a party to a suit in 
any capacity. [P 184 0 2] 

An order of abatement by virtue of the death 
of the party is virtually a decree as it disposes of 
the plaintiff’s claim as completely as if the suit 
has been dismissed. [P 185 0 1] 

Mallik, J . — The order of abatement operates 
as a judgment as between him and the respon- 
dents to the same extent as a judgment on 
merits : 10 Bom. 220 ; 18 Mad. 495 and 38 M. 
L. J. 2G6, Foil. [P 185 C 2, P 186 G 1] 

(h) Civil P. C., 0. 41, R. 4 — Appeal by joint 
defendants against decree passed against them 
’—Death of one defendant before hearing ap’ 
peal — ilis legal representative not brought on 
record — Whole appeal is incompetent. 

So long as the orders of abatement remain it 
must be considered to have determined the 
rights between the parties : 10 Bom. 220 and 18 
Mad, 496, Foil. [P 185 0 1] 

To allow an appellant whose appeal has 
abated to gain the advantage of 0. 41, R. 4 will 
result in the anomaly that so far as that appel- 
lant is concerned, there will be two decrees in 
the same suit in existence at the same time, one 
in his favour and one against him, [P lb5 G 1] 
Tenants of a certain holding brought a suit 
against landlord who ware four in number 
under S. 106, Beu. Ten. Act, on the al- 
legation that the rent was really Rs. 7 instead 
of Rs. 10 as entered in the record and got the 
decree. The landlord-defendants appealed, but 
before the hearing of the appeal one of the ap- 
pellants died and his heirs were not brought on 
the record and consequently the appeal, so far 
as he was concerned, abated. 

Ueld : that the appeal as it stood was incom- 
petent for one of the necessary parties in whose 
absence the appeal could not proceed was not on 
the reoord. [P 191 G 2, P 185 G 1] 

Mallik, J . — For the determination of the 
question whether the appeal is competent after 
partial abatement, the true test seems to be whe- 
ther the sppeal can be heard in the absence of 
the appellant who is dead. Whether the appeal 
can be heard in the absence of one of the appel- 
lants will depend on the nature of the suit and 
the decree made : 9 C. W. N. 1061, Foil 

[P 186 G 1] 

Nakiileswar Mukherjee — for Appellants. 
Prafulla Kamal Das — for Respondents. 
Cumiing, J. — The facts of the case out 
of which this appeal arises are these: 


In khatian No. 128 the rent of the 
holding was entered as Rs. 10. The 
plaintiffs who are the tenants of the 
holding brought a suit under 8. 106, 
Ben. Ten. Act, on the allegation that the 
rent was really Rs. 7, and praying that 
the record might be corrected accordingly. 

The Assistant Settlement Officer held 
that the rent was Rs. 10 as entered in 
the Record-of-Rights and dismissed <ihe 
plaintiffs’ suit. ^ 

The plaintiffs appealed to the Special 
Judge. The Special Judge was of opi- 
nion that the rent was Rs. 7 and decreed 
the appeal. 

The landlord-defendants, who are four 
in number, appealed to this Court 

Before the hearing of the appeal one of 
the appellants, defendant 4, died. His 
heirs have not been brought on the reoord 
and consequently the appeal, so far as he 
is concerned, has abated 

The respondent now contends that as 
the appeal has abated with regard to one 
of the appellants the whole appeal must 
fail because the right to appeal does not 
survive to the other three appellants 
alone. If they are allowed to appeal 
and are successful, the result will be that 
so far as some of the landlords are con- 
cerned, the rate of rent will be Rs. 7 and 
as regard others Rs. 10. The contention 
no doubt is correct: see Kali Dayal v. 
Nagendra Nath (l). The appellants, how- 
ever, argue that the three appellants, who 
are still on the reoord can appeal and as 
regards the appellant in whose case the 
appeal has abated the Court can apply 
the principle of C 41, R. 4. 

His counsel contends that the three 
appellants on the record have appealed 
from the whole decree on grounds which 
are common also to appellant 4 and that 
therefore the Court can reverse or vary 
the decree in his favour also (C. 41 R. 4). 

The first difficulty I have in accepting 
this contention is that I cannot imagine 
that the Court can vary or reverse a 
decree in favour of a person who is dead 
and no longer has any existence. So far 
as defendant 4 is concerned, he is 
no longer a defendant, for lie is dead. 
Possibly he has some heirs, but they are 
not on the record and so are obviously 
not parties. C. 41, R. 4 can have no 
application therefore. A dead person is noi 
longer a party to a suit in any capacity j 

(1) [L920J 24 G.'vOr.~44^54 l/ a 
0. L. J. 217. 
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No doubfe the death of an appellant does 
not cause the appeal to abate if the right 
to appeal surviyes, but this does not mean 
that any decree can be passed in favour 
of the dead person. It me'^ely provides 
that his heir or representatives may carry 
on the litigation, and if they so desire, 
have themselves duly been made party. 
There is a further consideration which I 
think a'iso makes it clear that 0. 41, R. 4 
can have no application. |Tho appeal 
having abated so far as appellant 4 is 
concerned the rights between him and 
the respondents have been determined. 

As pointed out by Sargent, C. J., in the 
ase of Bhikaji v. Purshotam (2) an 
rder of abatement is viitually a decree 
3 it disposes of th3 plaintiff’s (in this 
ISO the appellants’) claim as completely 
3 if the suit has been dismissed. This 
iew was followed by the Madras High 
hurt: Subhay ya v. Saminadayyar (3). 
o long as the orders of abatement remain 
3 must be considered to have determined 
be rights between the parties. To 
How an appellant whoso appeal has 
bated to gain the advantage of 0. 41, 
». 4 would result in the anomaly that, so 
iir as that appellant was concerned, there 
rould be two decrees in the same suit in 
xistence at the same time: one in his 
ivour and one against him. The con- 
tusion to which I have no difficulty in 
oming is that 0 41, R 4 cannot be 
pplied to the case of an appellant whose 
ppeal has abated by his death. 

No doubt there are decisions to the 
ontrary: Ghintaman Nilkant v. Ganga- 
ai (4); Somasundaram v V aithilinga i5). 
'he view however which I have taken 
eoms to have found favour with this 
/ourt: Protap Chandra v. Durga Gharan 
6). Clearly the appeal as it now stands 
3 incompetent, for one of the necessary 
larties in whose absence the appeal could 
lot proceed is not on the record. The 
ippeal must therefore be dismissed as 
leing incompetent. The respondent is 
mtitled to his costs. Hearing-fee: one 
[old raohur. 

Mallik, J . — The suit out of which 
his appeal arises was one under S. 106, 
Jen. Ten. Act. The tenants were the 
daintiffs in that suit. Their prayer was 

(2) [1885] 10 Bom. 220. 

(3) [1895] 18 Mad. 496=5 M. L. J. 63. 

(4) [190.3] 27 Bom. 284=5 Bom. L. R. 90. 

16) [1916] 40 Mad. 846=41 1. 0. 546=6 L. W. 

253. 

<6) [1906] W. N. 1081. 


for a correction of a certain entry in res* 
pect of khatian No. 128 on the allegation 
that the rent of the holding was Rs 7 
and not Rs. 10 as entered in the Record* 
of-Rights. The Assistant Settlement 
Officer who tried the suit held that the 
rent of the holding was Rs. 10, and on 
that finding he dismissed the suit. On 
appeal the learned Special Judge found 
that the rent of the holding was not 
Rs. 10 but Rs. 7, and accordingly he 
directed a correction of the entry as 
prayed for. The defendant-landlords have 
appealed to this Court. 

On behalf of the respondents a prelimi- 
nary objection has been taken that the 
appeal is incompetent. It appears that 
one of the appellants, defendant 4, died 
after the institution of the appeal to 
this Court, and it appears also that his 
legal representatives have not been 
brought on the record. It was said that 
under 0. 22, R. 3, Civil P. C., the result 
of this is that the appeal has abated so 
far as defendant 4 is concerned, and after 
that abatement the appeal does not stand 
properly constituted To meet this con- 
tention a number of cases decided by 
Courts other than this Court were cited 
before us. Among them are the cases of 
Ghandar Sang v. Khtmabhai (7); Ghinta* 
man Nilkant v. Gangabat (4), Earn Seivak 
V. Lamhar Pande (8) and Somasundaram 
V. V aithilinga (5). These cases were 
decided on the principle laid down in 
O. 41, R. 4, Civil P. C. 0 41, R. 4 runs 
thus: 

Where there are more plaiatiffs or more de- 
fendants than one in a suit and the decree ap- 
pealed from proceeds on any ground common to 
all the plaintiffs or to all the defendants, any 
one of the plaintiffs or of the defendants may 
appeal from the whole-decree and thereupon 
the appellate Court may reverse or vary the 
decree in favour of all the plaintiffs or defen- 
dants as the case miy be. 

It was said that although defendant 4 
had died and his legal representatives had 
not been brought on the record, the Court 
might proceed to hear the appeal under 
O. 41, R. 4. I do not think that this 
contention is sound. In cases falling 
under 0. 41, R 4 the Court may reverse 
or vary the decree in favour of all the 
plaintiffs or defendants. But in the pre- 
sent case that is not possible. The ap- 
peal has abated so far as defendant 4 is 
concerned This order of abatement 
operates as a judgment as between him 

(7) [1897] 22 Bom 718. 

(8) 11902] 25 All. 21— (1902) A. W. N. 171, 
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land the respondents to the same extent 
|as a judgment on merits : Bahimun* 
\nissa Begam v. Srinivasa Aiyangar (9). 
For the determination of the question, 
whether the appeal is competent after 
partial abatement, the true test seems to 
be whether the appeal can be heard in the 
absence of the appellant who is dead. 
Now whether the appeal can be heard in 
the absence of one of the appellants will 
depend on the nature of the suit and the 
decree made In the present case the 
suit was for correction of a certain entry 
in the Record-of-Rights and the decree 
made was the correction of that entry 
from Rs. 10 to Rs. 7. The appeal, if 
heard, will have to be either allowed or 
dismissed. There would be no difficulty 
in the case of dismissal But consider- 
able difficulty will arise in case the appeal 
is allowed The figure Rs 7 will have 
to be altered in the case of the present 
appellants, but it will have to be kept 
intact so far as the heirs of defendant 4 
are concerned. This, 1 need hardly say, 
would be an impossible position I am 
therefore of opinion that, in the circum- 
stances of the case the appeal cannot be 
heard in the absence of the legal repre- 
sentatives of defendant 4. The result of 
the partial abatement is that the appeal 
is imperfectly constituted, and in the 
absence of necessary parties I do not 
think that we can proceed to decide the 
appeal on merits. In this view of the 
matter T am supported by the decision in 
the case of Kali Dayal v. Nagendra Nath 
(l). The preliminary objection must 
therefore be sustained and the appeal 
dismissed with costs. 

N.K. Appeal dismissed, 

(9) [lOlOJ 38 M. L. J, 206-^54 1. C. 505-^11 
L. W. 139. 
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Cuming and Mukerji, JJ. 

Upendra Lal Gupta and others — Defen- 
dants — Appellants. 

v. 

Jogesh Chandra Boy — Plaintiff— Res- 
pondent. 

Appeal No. 315 of 1925, Decided on 
27th July 1927, from appellate order of 
Dist. J., Chittagong, D/- 6th Apri^l925. 


Jogesh Chandra (Mukerji, J ) 192S 

(a) Civil P. C., 0. 41, P. 25 — Remand --Cour^ 
can go back on the views expressed in the 
order of remand at the final determination 
of appeal. 

An order of remand made under S. 41, R. 25,. 
Civil P. C., decides nothing, and the reasons 
that the Court gives for its support are given 
merely for its own convenience for the purpose 
of the determination of the appeal under 0. 41, 
R. 26, Civil P. C., and for helping the lower 
Court tc proceed rightly in carrying out the 
order. The Court, either the same or differently 
constituted, when determining the appeal 
finally has ample jurisdiction to go back on the 
views as expressed in the order of remand pass- 
ed under 0. 41, R. 25, Civil P. C., and indeed 
it would fail in its duty if in deference to those 
views which are entitled to the highest respect, 
it persists in them, although it is satisfied that 
they are erroneous. [P 183 C 1} 

The finding or decision of a Division Bench 
of a High Court in remanding a case is not 
conclU'»ive as between the parties to the appeal 
and it can be reopened at the final determina- 
tion of appeal: .4. /. h, 1923 Cal 521, Folh 

[P 187 C 21 

(b) Bengal Tenancy Act, S. 7 — Etmani tenure 
in Cliittagongy not being from the time of per- 
manent settlement — Rent can be eJihanced. 

The etinam tenure in Chittagong which has 
not been proved to have existed from the time 
of the permanent settlement is excluded fronot 
the operation of S. 6, Ben. Ten. Act, and the 
rent is enhancible under S. 7. [P 183 C 2J 

Surendra Nath Guha — for Appellants. 

Atul Chandra Gupta and Nripendra- 
Chandra Das — for Respondents. 

Mukerji, J — The facts relating to the 
litigation which has given rise to this 
appeal and the circumstances under which 
the appeal has come up for hearing be- 
fore us are as follows: 

The plaintiff instituted the suit for 
ejecting the defendants from a tenure 
after service of a notice to quit, and in- 
the alternative for enhancement of the 
rent of the tenuro either at the custom- 
ary rate or up to such limit as the 
Court thinks fair and equitable. The 
defence was that the tenure was an 
etmam, and that it was held as a per- 
manent tenancy at a fixed rate of rent,, 
and that therefore the plaintiffs’ claim 
should be dismissed. 

The plaintiffs’ case was that the tenure 
was a temporary one bearing a rental of 
Rs. 12 and was created by a kabuliyat 
in 1212 M. E. (=1851). The trial Court 
held that the question whether the kabu- 
liyat was genuine or not was barred by 
res judicata, and though it was^inolined 
to hold that it was genuine, it felt con- 
strained to hold otherwise'^ hteoause it had 
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been so found in a previous suit. It held 
that the tenancy was an etmam which 
in the part of the district of Chittagaong, 
to which the suit relates, means a per- 
manent heritable and transferable tenure. 
The plaintiffs^ claim for khas possession 
was accordingly dismissed' by that Court 
and there it ended. 

On the question of enhancement of 
rent, the defendants relied upon the pre- 
sumption contained in S. 50, Ben Ten. 
Act, and also the further presumption 
based on the dictum of the Judicial Com- 
mittee in the case of Vort Canning Ivr 
provement Co. v Katyani Dasi (1) which 
is to the effect that where a tenure is 
proved to be permanent, heritable and 
transferable, the presumption of fixity of 
rent must arise in favour of the tenant. 

The trial Court gave effect to the latter 
presumption and dismissed the plaintiffs’ 
claim for enhancement. The District 
Judge, on appeal by the plaintiffs, appears 
to have ignored this presumption and 
was unable to give the defendants the 
benefit of the presumption under S 50 
as it was not known whether the rent 
of the tenure created in 1851 by the 
amalgamation of the two tenures that 
existed before was any different from the 
sum total of the rents of the latter. 
Being of that opinion the District Judge 
held that the rent of the tenure was 
liable to enhancement. In that view he 
set aside the decree of the trial Court and 
remanded the suit for a fresh decision on 
framing the relevant issues that would 
arise in a suit for enhancement of rent 
under S 7, Ben. Ten. Act. He suggested 
the following issues: 

Is there any customary rent payable by per- 
sona holding similar tenures m the vicinity ? 

If so, what is the customary rent ^ 

If not, what is the fair and equitable rent 

What are the grosa rents of the tenure- 
holder ^ 

The defendants then preferred the pres- 
ent appeal. It came on for hearing 
before a Division Bench of this Court. 
On the 14th June 1926 that Bench made 
an order under 0. 41, R. 25, Civil P. C. 
The substance of the order t'hen made 
was that the Munsif would, on giving 
the parties opportunity to adduce such 
further evidence as they might desire, 
record feis findings on the following ques- 

(1) A. I. R. ,19119 P. C. 42^47 Cal. 280=46 
I. C. 279 (P. C.). 
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tions and then resubmit the records to* 
this Court: Ist.: Whether Rs 12, the 
rent of the tenure, represented the sum 
total of the rent of the holdings amalga- 
mated in 1851, and whether the presump- 
tion under S. 50, Ben Ten. Act, arose in 
favour of thedefendents; 2nd whether the 
presumption of fixity of rent which arises- 
from the fact that the etmam is a per- 
manent, heritable and transferable tenure 
has been rebutted; and lird what is 
the customary rate or what is a fair and 
equitable rent for the tenure ? It was 
indicated in the order that the onus of 
proving that the presumption mentioned 
in the second question was on the plaintiff, 
and that the third question need not be 
gone into if the Munsif found that the 
rent is not enhancible. 

The Munsif in an elaborate judgment 
has held that the presumption under 
S 50 does not arise, hut that the other 
presumption, namely, as to fixity of rent 
which arises from the fact of the tenure- 
being permanent, heritable and transfer- 
able has not been rebutted. On these 
findings, tliore was no necessity for him, 
under the terms of the remand oi'der, to 
go into the third question and he has not 
done so. The appeal has then come up 
before us for final determination. 

On these findings of the learned Munsif 
the appellants contend that there should^ 
be an end of the plaintiffs’ suit. The 
respondent, on the other hand, contends- 
that there is no presumption, either in 
fact or in law, that because a tenure is 
permanent, heritable and transferable, 
its rent is fixed; or, in other words, that 
the remand order made by this Court 
was misconceived and the enquiry into- 
question of fixity of rent as based on 
this presumption has been useless. To 
this contention the appellants rejoined 
that inasmuch as a Division Bench has 
already held, rightly or wrongly, that 
there is such a presumption, that finding 
or decision is conclusive as between the 
parties to the appeal and it cannot be 
reopened. This position however cannot . 
be seriously maintained in view of a 
long course of decisions of ‘this Court: 
Ganendra Nath v. Surya Kanta (2); 
Hiatunnessa Bihi v. Kailash Chandra 
(8J; Hanuman Das v. Gar Sahai (4); 

(2) [1912] 17 C. W. N. 462=15 I. C. 39 

(3) [1905] 16 C. L. J. 269=17 1. C. 2*24. 

(4) 11907] 18 C. L. J. 181=21 I. C. 700. 
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Official Assignee of Calcutta v. Bidya 
Sundari (5) and Kantini Kumar v. Durga 
Charan (6). An order of remand made 
under O. 41, B. 25, Civil P. C., decides 
nothin'^, and the reasons that the Court 
gives for its support are given merely for 
its own convenience for the purpose of 
the determination of the appeal under 
0. 41, E 26, Civil P. C., and for helping 
the lower Court to proceed rightly in 
carrying out the order. The Court, either 
the same or ditferently constituted, when 
determining the appeal finally, has ample 
i^tisdiction to go back on the views as 
expressed in the order of remand passed 
under 0. 41, R. 25, Civil P. C., and indeed 
it would fail in its duty if, in deference to 
those views which, no doubt, are entitled 
to the highest respect, it persists in them, 
although it is sitisfied that they are 
erroneous. It is necessary therefore to 
consider the respondents’ contention on 
its merits. 

The presumption, it must be noted, has 
no foundation in any statute law and 
indeed seems to be in conflict with 
general principles, such as are recognized 
in numerous authoritative decisions It 
rests entirely upon a dictum of the Judi- 
cial Committee in Port Canning Land 
Improvement Corporation v. Katyayani 
Dehi (l) which runs in these words: 

Ordinarily the two admitted characteristics 
(meaning, heritabihty and transferability which 
were the two admitted characteristics in that 
case) would create a presumption in favour of 
the tenant and throw on the plaintiff the onus 
of showing that the tenure is wanting in the 
characteristic of fixity of rent. 

The decision of their Lordships in that 
<5ase, however, did not rest on this pre- 
sumption and on the other hand procee- 
ded inspite of it and throwing the onus 
on the defendants, the tenants, as is clear 
from the passages which follows. Though 
thus obiter, the dictum was treated as 
laying down a principle well worth 
acceptance and the order of remand made 
hy this Court was based on it. A later 
pronouncement of the Judicial Committee 
in the case of Krishne>idra Nath Sarkar 
V. Kusum Kamini Debi (7) however 
seems clearly to militate against the 
correctness of the dictum. No such pre- 
sumption was relied on in that case, 

(5) [1019] 30 G. L. J. 428-54 1.0.700=24 

C. W. N. 146. 

(6) A. I. R. 1923 Cal. 521. 

(7) A.I.R. 1927 P.C. 20=54 Cal. 166=54 I. A. 

48 (P.C.). 
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though it should have been if the dictum 
was correct, and on the other hand the 
effect of that decision is to hold that 
unless there is something to indicate that 
the landlord abandoned his right to en- 
hancement, such right must be taken to 
exist even in the case of a permanent, 
heritable and transferable tenure. In 
the case of Bhupendra Gkandrarv. Hari^ 
har Chakravarti (8), it has been pointed 
out that thi dictum was meant to apply 
to the special circumstances of the case, 
namely, that the land was let out for 
purposes of reclamation, that for some 
years from the commencement of the 
tenancy no *rent was payable, that there 
was a progressive scale of rent for several 
periods prescribed thereafter and that 
there was no provision for any different 
rent for any period thereafter. It has 
been pointed out that in view of these 
special circumstances the last of the 
series of rents so prescribed was held as 
being intended to have been fixed in per- 
petuity. However that may be, the 
dictum ia*it8 broad form in which it is 
laid down can no longer be treated as 
authoritative. The appellants 'seek to 
justify the correctness of the dictum by 
reference to the decision of the Privy 
Council in Bamasoondery Dassyah v. 
Badhika Chowdhrain (9). That decision 
relates to the rights of a zemindar hold- 
ing under a perpetual settlement to en- 
hance the rent of his rent-paying lands, 
and deals with taluks within the mean- 
ing of the S. 5L and ryoti and other 
under-tenures provided for in S. 49, 
Bengal Regulation 8 of 1793 The decision 
has very little hearing on the present case. 

The plaintiff in the present case is 
the holder of a Noabad taluk in respect 
of which the Government stands in the 
same position as an ordinary zemindar: 
Nazir Ahmmad v. Secretary of State (10). 
The etmam has nob been proved to have 
existed from the time of the Permanent 
Settlement so as to attract the operation 
of S. 6, Ben. Ten. Act. The dictum being 
out of the way, the rent must be lield to 
be enhancible and the issues necessarily 
to be decided in order to deal with the 
question of enhancement will accordingly 
have to be gone into. 

(8) [I 920 y 24 C. W. n! 874=58 I.G. 867. 

(9) [1869] 13 M.I.A. 248=4 B. L. P.C. 8= 

8 W. R. P. 0. 11=2 Suther 293=2 Sar. 

524 (P.C.). . 

(10) A.I.R. 1922 Oal. 337. • 
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There was one contention advanced on 
behalf of the appellants at the time when 
the appeal was heard by the former 
Division Bench. It relates to the form 
of the remand which was .made by the 
learned District Judge. This contention 
was reserved for consideration till now. 
The respondent concedes that it is not 
necessary to send the whole case down to 
the trial Court, but that it will be suffi- 
cient if the necessary issues are framed 
and sent to the trial Court for decision — 
the procedure that is contemplated by 
O. 41, R. 23, Civil P. C. This contention 
must be upheld. 

We accordingly allow the appeal to 
this extent that we affirm the decision of 
the learned District Judge that the rent 
of the tenure is enhancible and while 
setting aside the order of remand passed 
by him in the form in which it has been 
made, direct that he do lay down the 
necessary issues, including the three 
issues already framed by him, and send 
them to the trial Court for its findings, 
and on receipt of the findings from that 
Court, finally dispose of the appeal. 

We think that in the events that have 
happened, all the costs in this appeal will 
be borne by the parties for themselves. 

Cuming, J. — I agree. 

N.K. Appeal allowed. 
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M. N. Mukekji, j. 

Satish Chandra De Sarkar — Petitioner, 
v. 

Eakhal Chandra Saha and others — 
Opposite Party. 

Civil Revn. No. 1048 of 1926, Decided 
on 26th January 1927, against order 
of Addl. Dist. Judge, Dacca, D/- 23rd 
January 1926. 

(а) C%vil P. C., O, 21, P. 90 — Application 
under B. 90 — Failure to make auction- purcha- 
ser party — Application is not bad (ob%tei). 

An application under O. 21, R. 90, Civil P- C., 
though made within the period of limitation 
prescribed for such an application is bad if the 
auction-purchaser has not been made a party 
thereto. [P 190 C 2J 

(б) Civil P. C., S. 115 — Revision. 

An error on a question of limitation is not 
necessarily such an error as would bring the 
case within the purview of S. 116: 37 Bom 387; 
A.I.B. 1926 Fat. 260; AJ H. 1924 Pat. 37; and 
A. I. B. JL922 Oudh 129, Appr,; 50 /. C. 5 and 
* Civil little No. 950 of 1923, Doubted. [P 190 C 2J 


S. C. Talukdar — for Petitioner. 

Kanaidhan Dutt — for Opposite Party. 

Mukerji, J. — This rule aiises out of 
an application under 0 21, R. 90, Civil 
P. C. which was filed on behalf of the 
judgment-debtors on the 4th Apiil 1925- 
in connexion with a sale that had taken 
place on the 11th January 1922. In the 
application as originally filed the auction- 
purchaser was not made a party. He 
applied on 5th September 1925 to be 
made a party to the proceedings and on 
that day an order was made to the ellecfc 
that he should be made a party. The 
application was dealt with on its merits 
by the learned Munsif of Narainganj who 
on oOth October 1925 set aside the sale 
and directed the decree* holder to take 
steps for re-sale of the property. From 
this order appeals were preferred by the 
judgment-debtors as well as by the auction 
purchaser and the result of these appeals 
was that the learned Additional District 
Judge of Dacca affirmed the order which 
the learned Munsiii had passed. The 
auction-purchaser had now moved this 
Court and obtained the present rule. 

The question which arises in this rule 
is whether the application under 0. 21, 
R. 90, Civil P. C., was competent inxs" 
much as the auction -purchaser was not 
made a party therein till Jong after the 
prescribed period of limitation for such 
an application had expiied. The question 
raised is one not free of difficulty. The 
learned Munsif was of opinion that 
there was no analogy between the addition 
of a party in a suit and that in an appli- 
cation under 0.21, R. 90, Civil P. G. 
and that it would not have mattered in 
the least if the name of the auction- 
purchaser was not mentioned in the 
application. In his opinion all that is 
required by the law is that before the 
sale can be set aside or confirmed the 
notice of the application has to be served 
upon the auction-purchaser and that such 
notice should be given by the Court 
whether the applicant docs or does not 
pray therefor. Upon a consideration of 
the relevant provisions of the Code I am 
inclined to agree with the learned Munsif 
in the view that he has taken. ^ There 
are, however, conflicting decisions on this 
point in the diUereat Courts, In the 
Patna High Court Mr. Justice Ross, 
sitting singly held in the case of Sumitra 
V. Damri rjgU Q that the auctirm- 
(ij A.I.B. 19..i Patua 498. 
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jpurchaser is a necessary party to an 
.application to set aside an execution sale, 
and where he is not made a party within 
the time allowed by the law for making 
the application, the application cannot 
be entertained The Patna High Court, 
however, in a very recent case has taken 
a contrary view. A Division Bench of 
rthat Court, in the case of Istoardas v. 
Biseswar Lai (2) overruled the contention 
that was put forward ‘on behalf of the 
auction-purchaser to the effect that it is 
necessary to have the parties affected by 
<the application as parties to the applica- 
tion and held that the whole object of 
R. 92, O. 21 is to provide that no adverse 
order be passed in the absence of the 
persons affected by the order and that in 
■one sense all the decree-holders and the 
auction purchaser are to be treated as 
being parties to the proceeding inasmuch 
.as their names are already on the record. 
The learned Judges purported to follow 
another decision of the same Court in the 
case of Btbi Zainah v. Paresh Nath (3). 

The Bombay High Court has held 
definitely in the case of Ganesh Bah v. 
Vtthal Vaman (4) that in a case under 
(O. 21, R 89, Civil P. C. to which the same 
.considerations would apply, although the 
auction-purchaser was a necessary party 
for the determination of the question 
which would arise under O. 21, R 92 
'Civil P. C. an application in which he 
was not made a party but which was 
filed within thirty days was not bad on 
the ground that he was not made a party 
therein. The same view appears to have 
been taken in Oudh Ahdur Rahman v. 
Har Narayan Das (5). There is a deci- 
sion of the Allahabad High Court under 
the Code of 1882 in which a contrary 
view was taken. That is the case of 
Aligauhar Khan v. Bansidhar (6). It 
may be pointed out that this decision 
was by Mr. Justice Burkitt sitting alone 
So far as this Court is concerned there is 
no case on the point reported in any of 
the autliorized reports. There are, how- 
ever, two unreported decisions one in the 
.case of Ajeuddin Ahamed v. Khoda Buc 
(7) and also a decision in Civil Rule No. 
950 of*1923 in which it has been held 

( 2 ) A.i.H. 19^1) ^ 

(b) A.I.B. 1924 Patn,. 37=2 Pit. 800. 

(4) [1912] 37 Bom. 387=19 I.C. 475=15 Bom. 
ij.B. 244. 

(5) A. I. B. 1922 Oudh 129. 

. (6) [1893] 15 All. 407=;i893) A. W. N. 173. 

/7) [1919] 501. C. 5. 


that an application under O. 21, R. 90 
Civil P. C. though made within the 
period of limitation prescribed for such 
an application is bad if the auction- 
purchaser has not been made a party 
therein. These two decisions, therefore, 
take a view contrary to that which the 
learned Munsif has taken and were it not 
for the reasons which I am about to state 
and on account of which I do not consider 
this case to be one which calls for our 
interference it would have been necessary 
for me to Collow these two decisions 
although I may say, as I have already 
said, I do not agree with them. I may 
state here that for myself I am inclined 
to take the same view of an application 
like this as was taken of an application 
under S. 105, Ben Ten. Act, in the case of 
Bir Bikram Kishore v. Ambika Charan{Q). 

The considerations which weigh - with 
me in not interfering with the order that 
has been passed are, firstly, that an error 
on a question of limitation is not neces- 
sarily such an error as would bring the 
case within the purview of S 115, Civil 
P. C , secondly, the auction-purchaser in 
the present cise is the Sadar Naib of the 
decree-holder and was looking after the 
e.xecution proceedings all along on behalf 
of the decree-holder as appears clearly 
from a vakalatnama which was filed in 
the execution proceedings on behalf of the 
decree-holder and to which my attention 
has been drawn and, thirdly, the findings 
of the Courts below on the question of 
the service of the processes and sale pro- 
clamation and generally on the question 
of the proceedings held in connexion with 
the sale clearly go to show that a fraud 
was perpetrated on the judgment-debtors 
by the decree-holder and presumably also 
in collusion with the auction-purchaser 
who is but an officer of the decree-holder. 
In such a case as this merely because 
there has been an error on the part of 
the Munsif with regard to the view that 
may be taken on the question of limita- 
tion aforesaid, if really there has been 
any error at all, I do not think this is a 
tit case in which this Court should 
exercise its powers of revision. I am 
accordingly of opinion that this rule 
should be discharged, but I would make 
no order as to costs. 

N.K. Rule discharged. 


(8) A.I.R. 1926 Oal. 1037 
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Page and Graham, JJ. 

Kumar Birendra Nath Boy Bahadur — ‘ 
Decree- holder — Appellant. 

V. 

Tarini Kanta Boy and Res- 

pondents. 

Appeal No. 2i6 of 1925, Decided on 
15th June 1927, from original order of 
Sub-Judge, Eajshahi, D/- 24-3-1925. 

C%vil P, C., O. 84:, Br. 14, 1*3 — S^uit for contri- 
bution by a co-mortgagor after^redemption of 
mortgage — Separate suit for attachment and 
-^ale of property charged with the amount of 
contribution is not necessary — T . P. Act, S. 93. 

Property mortgaged by co-mortgagors w.is 
freed from liability to attachment by one co- 
mortgagor under the mortgage decree and he 
brought a suit to obtain contribution from the 
other owners of the mortgaged property. A 
decree was passed in the contribution suit, and 
in order to obtain execution of that decree an 
application was presented by the co-mortgagor 
for leave to execute the decree by selling the 
properties of the other owners to the extent to 
which under the decree they were proportion- 
ately liable to contribution, 

Held : that it was not necessary to bring a 
separate suit under Rr. 14 and 15, 0. 34, to effect 
i;he sale of the said property, but the sale could 
be effected in execution of the present decree : 
22 Cal. 839 and 25 C. L. J. 354, Dist. [P 191 G 2] 

Brojo Lai Chakraharty and Jatindra 
Mohun Chaudhary — for Appellant 

Krishjia Kamal Maitra and Babindra 
Nath Chaudhury — for Respondents. 

Page, J. — This is an appeal from an 
order of the learned Subordinate Judge 
of Rajshahi allowing the opposite party’s 
objection to certain properties being at- 
tached in execution of a decree, and order- 
ing the properties to be released from 
attachment. Defendants 1 and 2 mort- 
gaged some properties including the pro- 
perty in suit to defendant 6 on 19th May 
1912. On 26th January 1914 the appel- 
lant purchased the properties set out in 
schedule Ka in execution of a money 
decree against defendants 1 and 2. A 
mortgage suit was then brought by the 
mortgagee to enforce his mortgage and 
some other property belonging to the 
mortgagors and subject to the mortgage 
was sold in execution of the mortgage 
decree. The appellant as the auction- 
purchaser of part of the property mort- 
gaged comprised in schedule Ka, was anx- 
ious to save the property still unsold from 
being put up to auction in execution of 
the moi^Jigage decree, and on 19th Septem- 
ber 1916 deposited in Court the full 


amount remaining due under the mort- 
gage decree. Thereupon the properties 
still unsold which had been subject to the 
mortgage were freed from liability to 
attachment under the mortgage decree. 
Now, pursuant to the rights given to him 
under S. 95, T. P. Act, the appellant 
brought a suit to obtain contribution from 
the other owners of the mortgaged pro- 
perty freed from liability to the mort- 
gagee. That suit was numbered 510 of 
1919. 

On 2lst January 1921 the contesting 
respondent to this appeal one Tarini 
Kanta Roy purchased Sarat Sundari Debi 
defendant I’s l^rd share of property No. 
2 in Sch. Ka. On 27th July 1923 a 
decree was passed in the contribution suit, 
and in order to obtain execution of that 
decree an application was presented by 
the appellant in respect of which the pres- 
ent appeal arises. The application was 
for leave to execute the decree by selling 
the properties of the other owners to the 
extent to which under the decree they 
were proportionately liable to contribu 
tion One of those properties was the 
Hrd share of property No. 2 of Sch. Ga 
which belonged to Sarat Sundari, and 
which had been purchased by Tarini. 
Tarini objected to execution being levied 
in respect of the property which he had 
bought from Sarat Sundari, and his ob- 
jection was upheld by the order against 
which the present appeal is preferred. 
Tarini based his objection to execution 
being levied upon the share in the pro- 
perty mortgaged that he had bought from 
Sarat Sundari upon three grounds. The 
learned vakil who appeared for the res- 
pondents urged that in the circumstances 
disclosed in the evidence the Court ought 
to hold, whatever the legal position might 
be, that the appellant must be taken to 
have released the property in dispute from 
any liability to contribute towards the 
liquidation of the mortgage debt and the 
learned vakil, while admitting that the 
release did not amount to an estoppel, 
claimed that it must be held that the ap- 
pellant had forgone any right which he 
might have had to obtain contribution 
from Tarini’s property. In my opinion, 
there is no substance in this contention 
as will bo seen as soon as the relevant 
facts are stated. It appears that the ap- 
pellant was the holder of an interest in a 
jote under which the property was held a 
share of which was purchased by Tarini, 
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and after Tarini's purchase on 2l8t Janu" 
ary 19*^1 Tarini went to his landlord, that 
is the appellant and asked him if he would 
allow mutation of names in his Sherista. 
It was agreed that there should be muta- 
tion of names in the Sherista upon Tarini 
paying a Selami of Rs 200 and four years* 
arrears of rent. 

It is in those circumstances that the 
learned vakil contended that the Court 
ought to hold that the appellant had 
agreed to forgo any right ‘ that he might 
have in respect of any other charge upon 
the property. It is quite obvious that 
no such inference reasonably can be 
drawn. Tarini purchased the share be- 
longing to Sarat Sundari with full know- 
ledge of all the facts, for he was a party 
to the contribution suit, and whether 
there was a charge or whether there was 
not a charge as alleged upon this property 
it was necessary that Tarini should obtain 
a mutation of names in the Sherista. 
There was no evidence whatever to sup- 
port the contention that it was made a 
term oC Taiini assenting to become a ten- 
ant and to pay the sums that I have men- 
tioned that any other charge upon the 
property which the appellant might have 
should be released. That contention, 
therefore, fails. 

The learned vakil further urged that 
the appellant was in a dilemma. Either 
the decree in the contribution suit was a 
personal decree against the parties again^st 
whom the decree was made, or it was 
a decree granting a charge upon the 
property for the amount for which 
the property was held liable to contribute. 
If it was merely a personal decree against 
the defendants the property of the objec- 
tor could not be attached in execution. 
If it was a decree imposing a charge upon 
the property and not merely for money, 
then, it could not be enforced by way of 
sale in the present suit, but must be made 
the subject of a second suit. The ground 
upon which this contention was based 
was that under 0. 34, Rr 14 and 15, it was 
clear that the legislature intended that 
before the mortgaged property was brought 
to sale the mortgagor, or mortgagors if 
there were more than one, should have 
an opportunity of redeeming the property 
before it passed by way of sale out of the 
hands of its former owner, and the learned 
vakil in this connexion referred to two 
eases : Abhoyessury Dabee v. Oouri Sun- 
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kar Panday (l) and Gohind Chandra Pal 
v. Katlash Chandra Pal (2). The learned 
vakil for the appellant has contended that 
there is a difference between a suit upon 
a mortgage which had developed in the 
present proceedings and a suit upon a 
charge not amounting to a mortgage, 
which was the case in each of the twa 
authorities to which the learned vakil re- 
ferred. 

Where a suit is brought against several 
co'obligors upon a bond for the purpose 
of obtaining a declaration that there was 
a charge upon the property secured by 
the bond no doubt an opportunity should 
be given to the co-obligors to redeem the 
debt secured by the bond, and so to release 
the property. But in the ipresont case 
the ratio upon which it has been held in 
the decisions referred to above that it is 
incumbent to bring a separate suit is ab- 
sent, for in the present case a mortgage 
suit was brought, and in that mortgage 
suit the co-mortgagors were each of them 
in a position in which if they elected to 
do so, they could redeem the mortgaged 
property by paying the mortgage debt. 
The predecessor ol Tarini, to the extent 
to which she was a mortgagor of the in- 
terest purchased by Tarini although she 
had the opportunity to do so, elected not 
to redeem the property. 

This opportunity having been given to 
the mortgagors and the appellant alone 
having availed himself of the chance of 
redemption open to all the co-mortgagors 
now brings a suit for contribution, and, 
assuming that the decree was not a mere 
personal dec'-ee for money against the 
defendants, but also declared a propor- 
tionate charge which attached to the 
several properties, in my opinion, the two 
oases upon which the learned vakil for the 
respondents relied are inapplicable. The 
third contention raised on behalf of the 
respondents, therefore, becomes material, 
namely, was this decree a mere money 
decree, or was it also a decree under which 
the several properties were proportion- 
ately charged with the amounts due for 
contribution ? The plaint in the suit has 
not been printed in the paper- book, bub 
reference has been made to it and it does 
not appear from the plaint (so far as we 
are in a position to understand it), that 
any specific claim was made that a charge 

(1) [1895] 22 Cal. 859. 

(2) [1916] 25 C. L. J. 354=40 I. C. 230. 
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should be laid upon the properties liable 
to contribution. 

But in order to enable us to understand 
the decree we have been referred to the 
judgment in the suit which is in the prin- 
ted paper-book, and, in my opinion, it is 
clear beyond doubt or controversy that 
the decree in the contribution suit did 
impose not merely a personal obligation 
upon the defendants agaiijst whom the 
decree was passed, but also a proportionate 
charge upon the properties liable to con- 
tribution. It is enough to say that in 
more passages than one the learned Sub- 
ordinate Judge emphasizes the importance 
of bearing in mind that 

the liability attaches to the property and not to 
the person, and, as the mortgage charge is in- 
divisible and attaches to the property, every 
person who holds the property must contribute. 

In dealing with issue 12, which re- 
lates to the relief to which the plaintiff 
is entitled, the learned Subordinate Judge 
specihcally states that there is to bo a 
charge upon the properties, and he takes 
the opportunity of specifically laying 
down the contribution chargeable to each 
of the several properties liable to con- 
tribute The decree recites what the 
plaintiff’s claim is, and after stating in 
detail the several sums which the plaintiff 
claims as payable by the owners of the 
several properties respectively proceeds to 
state that the plaintiff reserved a lion for 
the said sums on the respective proper- 
ties set out in tho schedule and held by 
the defendants. Coming to the operative 
part of the decree, “ it is ordered and de- 
creed that this suit be decreed with costs, ” 
and although no special reference is made 
to tho word “ charge, it is, to my mind, 
abundantly clear that the learned Judge 
by this decree declared and imposed a 
proportionate charge upon the property 
liable to contribution to be paid by each 
of the properties respectively It follows, 
therefore, in my judgment, that the ap- 
plication for execution was well-founded, 
and that tho objection of Tarini was mis- 
conceived. The order will be that the 
order of tho leirned Subordinate Judge be 
discharged that the objection of the res- 
pondent Tarini be dismissed, and that the 
application of the plaintiff-appellant for 
leave tj issue execution be granted. The 
’ appeal, therefore, in this sense will be 
allowed with^costs in both the Courts — 
the hearing-fee in this Court being assessed 
192S G/2 d & 26 


at three gold raohurs. The application is 
dismissed without costs. 

Graham, J. — I agree. 

N.K. Application dismissed . 
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Suhrawardy and Cammiade, JJ. 

Ataharuddin Taluqdar and another — 
Plaintiffs — Appellants. 

V. 

Murari Mohun Dutt and oi/ters— De- 
fendants — Kespondents. 

Appeal No. 1141 of 1924, Decided on 
25th November 1926, from appellate 
decree of 2nd Sub- Judge, Backergunj, 
D/- 27th February 1924. 

(а) Bengal Tenancy Act, S. 155 — Lease — 
Miras karsha lease — Covenant for re-entry on 
breach of any condition — Landlord must give 
notice under S. 155. 

Whenever a landlord sues for ejectment of a 
tenant on the ground that he has broken a 
condition in tho lease, he is bound to follow the 
procedure hud down m S. 155, as there is noth- 
ing in S. 165 or in general law to hold that 
because a tenant commits an act m breach of 
tho terms of tho tenancy, he ceases to be a 
tenant within the meaning of S. 155. He con- 
tinues to be a tenant until he is declared by 
a Court of justice that be has forfeited his ten- 
ancy and 13 liable to be ejects d : ‘29 C. L. J, 

40, Foil : ^4 C. L. J. 40, List. [P 194 0 1, 2] 

In a lease creating a miras karsha there was 
a covenant that if the tenant transferred the 
holding without tho landlord’s consent, the 
landlord would have the right of re-entry. The 
tenant sold the holding to another person and 
continued to remain m possession as a sub- 
lessee under him. In a suit brought by the 
landlord, 

Held : that the suit was not maintainable in 
view of S. 155 without serving a notice on the 
tenant [P 195 C 1; P 196 G 1] 

(б) Landlord and tenant — Abandonment. 

A landlord is not entitled to treat a holding 
abandoned where tho original tenant is in p s- 
session as a sub-lessee without some act of re- 
pudiation of tenancy to him : A. 1. R. 1924 Cal. 
647, Foil. ; 24 C. L. J. 40, Dlst. [P 195 C i, 2] 

Abtnash Chandra Gvoha and Bhupendra 
Nath Das- for Appellants. 

Asitaranjan Ghosh — for Respondents. 

Suhrawardy, J. — In a lease executed 
by defendant 4 in favour of the landlords 
whose interest has now devolved upon 
the plaintiffs, creating a miras karshgt, 
there was a covenant that if the tenant 
transferred the holding without the land- 
lord's consent the landlord would have 
the right of re-entry. In 1326 defen- 
dant »4 sold the holding to defendant 1 
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who purchased it in the benarai of defen- 
dant 2 Thereafter the plaintiffs brought 
the present suit for recovery of khas pos- 
session of the holding on the ground of 
breach of the covenant and also of aban- 
donment. * The defence was that defen- 
dant 4 was not aware of the stipulation 
in the lease and that she had a permanent 
transferable interest in the holding. The 
most important question raised at the 
trial was whether the plaintiff's suit was 
maintainable in view of S. 155, Ben. Ten. 
Act. There was also a denial of aban- 
donment inasmuch as defendant 4 had 
taken a sublease from the purchaser 
(defendant 1) of the holding in suit. The 
Munsif found both the points in favour 
of the plaintiffs and gave them a decree. 
On appeal the learned Subordinate Judge 
has reversed the findings of the Munsif 
on these two points and dismissed the 
plaintiff’s claim for khas possession al- 
lowing them a decree declaring their title 
to the oshat nimhowla and mirasijara 
claimed by them and further declaring 
that defendant 4 had no right to transfer 
the holding in suit. 

The plaintiffs have appealed and it is 
argued on their behalf that the view of 
law taken by the learned Subordinate 
Judge on the two vital points raised in 
the case viz., the application of S. 155, 
Ben. Ten. Act, and the abandonment by 
defendant 4 are erroneous 

With regard to the first point : the 
question that falls for determination is 
whether a case of breach of covenant 
giving the right of re-entry to the land- 
lord is covered by S. 155, Ben. Ten Act, 
and makes it compulsory on the landlord 
in suing on the covenant for recovery of 
khas possession to serve a notice upon 
the tenant under that section. That a 
covenant which gives the landlord the 
right of re-entry, on the tenant transfer- 
ring the holding, is subject to the provi* 
sions of the Bengal Tenancy Act, cannot 
bo doubted. It has been held that oven 
if there be such a covenant under which 
the landlord can take possession of the 
holding without the intervention of the 
Court, he is unable to do so by virtue 
of S 89, Bon Ten. Act : Buddhimanta 
Paramanik y Sarat Ghajidra (l). S. 155, 
so., far as it is relevant to the present 
purpose, says that a suit for ejectment 
of a tenant, on the ground that he has 
br oken a condition on breach of which he 

(1) 11910] 13 C. L. J. 672^6 I. C. 147. 


is, under the terms of a contract between 
him and the landlord, liable to ejectment, 
shall not be entertained unless the land- 
lord has served, in the prescribed manner, 
a notice on the tenant specifying the 
particular breach complained of prima 
facie, and giving their natural meaning to 
the words of the section it is clear that, 
whenever a landlord sues for ejectment 
of a tenant, he is bound to follow the 
procedure laid^down in S. 155, Ben. Ten. 
Act. But, on the authority of the deci-^ 
sion in the case of Dwarka Nath v. 
Mathura Nath (2) it is argued that where 
a tenant holding under a lease covenanting 
against alienation sells the tenancy he 
ceases to be a tenant and, therefore, 
S. 155, Ben. Ten. Act is not applicable in 
his case 

The high authority of the decision 
has made it incumbent upon me to look 
very closely into the law and the reason- 
ing which induced their Lordships to 
hold the view expressed therein. With 
very great respect I do not find anything 
either in S. 155 or in the general law to 
hold that because a tenant commits an act 
in breach of the terms of the tenancy, he 
ceases to be a tenant within the meaning 
of S. 155. He continues to bo a tenant 
until he is declared by a Court of justice 
that he has forfeited his tenancy and is 
liable to be ejected: S. 89, Ben Ten. 
Act The view taken by one o( the 
learned Judges in that case seems to be 
otherwise, but the wording of S. 155 is 
so general and clear that it cannot be 
questioned that the application of the 
section does not depend upon the nature 
of the covenant the breach of which is 
complained of but it applies to every case 
where the landlord sues the tenant for 
ejectment even though on the allegation 
that he has forfeited his tenancy on 
account of the breach of a covenant in the 
lease. It is not necessary to dwell fur- 
ther upon this point because the ratio 
decidendi of the case Duarka Nathy. 
Mathura Nath (2) is not applicable in the 
present case. The learned Chief Justice 
held that the purchaser from a tenant 
under disability as regards transfer is a 
trespasser and, therefore, he cannot rely 
on S. 155, Ben. Ten. Act, which is not ap- 
plicable to one in his position. Mooker- 
jee, J., based his judgment more on this 
fact than on any other. He observes : 

(2) [1916] 24 C. L. J. 40:?:^4” ire. 833=21 
C. W. N. 117, ^ ‘ 
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In the case before us it is, in my opinion, 
plain that no title passed to the defendant 1 
oy the execution sale; the landlord has not 
waived forfeiture by receipt of rent or otherwise; 
4 ind the forfeiture must be held to have taken 
oSect from the date of sale. Defendant 1 thus 
cannot take advantage of S. 155, Be-i. Ten. Act, 
-as he is not a tenant but a trespasser. The 
original tenants are quite content with the 
•decree for ejectment and do not claim to be 
relieved against forfeiture. 

This view does nob commend itself to 
me mastnuch as the plaintiffs sue for 
recovery of possession i^nd they must 
prove, even in the presence of a trespasser, 
that they have obtained the right to 
recover possession by following the pro- 
cedure as laid down in law. In view of 
the facts of the present case we need not 
consider , this question further. Defen- 
dant 4, the original tenant, has appeared 
in his suit and objected to the plaintiff’s 
recovering possession of the holding. In 
this connexion we prefer to follow the 
ruling in the case of Afiladdi v. Satish 
Chandra Bannerjt (3), where the learned 
Judges held that S. 155, Ben. Ten. Act 
applies to every case of broach such as 
breach of covenant against alienation. 
In this view I am of opinion that the 
view taken by the learned Subordinate 
Judge that the plaintiff’s present suit is 
barred under S. 155, Ben. Ten. Act, is 
correct. 

With regard to the second question, 
that is, abandonment, the Subordniate 
Judge has found that defendant 4 is still 
in possession of the land; she was sued 
for reno by the plaintiffs for a period 
after the transfer, and there is no evi- 
dence that there was any rep udiation of 
the tenancy by defendant 4 On these 
groun Is he held that there was no aban- 
donment in law. With regard to the 
second ground as regards the suit for 
rent, he is not quite precise. The sale 
by defendant 4 was on 22nd Kartick 1326, 
and the suit for rent was for the years 
1323 to 1326 Pous. There was an over- 
lapping of a few months only and there 
is nothing to show that the plaintiff’s 
were aware of the sale by defendant 4 to 
defendant 1, before they brought the rent 
suit. The other ground seems to me on 
the authorities to support the view of the 
lower appellate Court. In Monmatha 
Kumar v. Josada Lai (4), it is said thit 
la landlord is not entitled to treat a hold- 
ing abandoned where the original tenant 

l3) [I916D^ gTl.T.To-S^ I. G. m, 

(4) A. I. ^,^924: Cal. 647. 


is in possession as a sub-lessee without 
some act of repudiation of tenancy by 
him. I am not prepared to accept the 
view without further consideration as it 
would seem that the very fact of the te- 
nant transferring the whole of the hold- 
ing to a stranger and attorning to him, 
is sufficient evidence of repudiation of 
tenancy under the original landlord. But 
I am not at present disposed to differ 
from the view taken in that case and the 
other cases which it has followed. I 
must, therefore, hold that the judgment 
of the lower appellate Court is substan- 
tially correct and must be upheld. The 
appeal is dismissed with costs. 

Cammiade, J. — The finding of the 
Subordinate Judge regarding the status 
of the defendant who has tranferred his 
interest is that that defendant’s interest 
was a nontransferable occupancy hold- 
ing. The case has been argued before us 
on that footing both sides having accept- 
ed that finding. The suit was instituted 
by the plaintiffs for ejectment of both the 
transferor and the transferee from the 
land of the holding. The question is 
how such ejectment may be effected. The 
grounds on which the ejectment is prayed 
tor are: firstly, that there was a breach 
of covenant against alienation in which 
there is a proviso for re-entry by the 
landlord; secondly that the tenant has 
abandoned the holding. With regard to 
the relief sought on the first ground the 
question is whether or not the vendor is 
still to be considered a tenant for the 
purpose of the suit for ejectment In the 
first place, the provisions of S 155, Ben. 
Ten Act, undoubtedly relate to‘ all cases 
of breaches of conditions which create 
forfeiture of tenancies and render the te- 
nants liable to ejectment, and therefore 
covenants restraining alienation must be 
held to be included within the scope of 
the section. A further consideration is 
that the tenancy being an occupancy 
holding unless the relationship of land- 
lord and tenant is determined by some 
act on the part of the contracting parties 
or by operation of law that relationship 
continues and the vendor must therefore 
be a tenant till, he is ejected under the 
provisions of S. 155,* Ben. Ten Act. For 
these reasons I am entirely in agreement 
with the view expressed by a Bench of 
this Court in Afiladdi v. Satis Chandra 
(3). In that case also as in the present 
one the tenant who had sold the holding 
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which was also an occupancy holding had 
remained in possession by taking a sub- 
lease from his vendee; and it seems to 
me, specially in cases of this nature, that 
there can be no doubt the notice required 
by S. 155 (l) is necessary before a tenant 
can be ejected. In the case of Dioarka 
Nath V. Mathura Nath (2), it appears 
that the tenants had vacated the land, 
and took no interest in the result of the 
suit for ejectment, and therefore as the 
purchaser who was the only contesting 
party was a trespasser, as far as he was 
concerned, no notice was necessary. 

The other ground on which ejectment 
has been sought cannot be supported, on 
the rulings of this Court in various cases 
Monmatha Kumar Kay v. Jasoda Lai 
Fodder (4); Siperunnessa Bihi v. Bamdeh 
Rai (5) and Madar Mondal v. Mahima 
Chandra Mazumdar (6). In all these 
cases it has been held that there a non- 
transferable occupancy holding is sold by 
the raiyat.who after transfer takes sub- 
lease from the vendee and continues in 
possession, there is no abandonment of 
the land, and there is nothing in the 
mere act of transfer to show any inten- 
tion either to abandon the holding or to 
repudiate the relationship of landlord and 
tenant. This being the view held by this 
Court in various cases, we are bound to 
follow that view. I accordingly agree with 
my learned brother that this appeal must 
be dismissed with costs. 

N.K. Appeal dismissed, 

(5) [1919] 24 C. W. N. lli=55 I. C. 360. 

(6) [1906J 33 Cal. 531=3 C. L. J. 343. 
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B. B. Ghose and Roy, JJ. 

Eohinikumar Pal — Defendant 1 — 
Appellant. 

V. 

Kusum Kamini Pal and others — Plain- 
tiffs — Respondents. 

Appeal No< 264 of 1925, Dated 5th 
July 1927, from original decree of 
Sub-Judge, 4th Court, Mymensingh, 
D/- 27th July 1925. 

(a) Hindu Law — Widow residing with her 
brother dtir%ng the period for which arrears of 
maintenance %s claimed — Claim cannot be disah 
lowed. 

The claim of a Hindu widow for maintenance 
and also arrears of maintenance at the full rate 


for the period during which she resided with 
her brother cannot be disallowed or cut down. 

[P 199 G 1] 

(b) Civil P, C,, 0. 33, P, 10 — Court has dis-^ 
cretion as regards costs. 

The Court may in the exercise of its discre-^ 
tion, having regard to the circumstances of the 
case mould its decree according to what the 
justice of the case requires with reference to 
the Court-fees payable, and it can also direct 
which of the parties should pay the Court -feea 
due to the Government: 38 All, 469, ^iss. 
and 14 Mad, 163, & List, [P 198 C 1, 2], 

Prafulla Chandra Chahravarti — for 
Appellant 

Bimal Chandra Das Gupta and Suren-' 
dra Nath Guha — for Respondents 

B. B. Ghose, J — This appeal is by- 
defendant 1 against a portion of the 
decree of the Subordinate Judge and 
arises out of a suit for maintenance' 
brought by the plaintiff, a Hindu widow, 
out of the estate left by her deceased hus- 
band. Defendant 1 was the son of her 
husband by another wife. There were 
other defendants in the suit who were 
joint in mess with her husband, but they 
have no concern with this appeal as the 
suit was dismissed against them. The 
plaintiff sued as a pauper and her claim 
was for future maintenance at the rate 
of Rs 30 per month for herself and at the 
rate of Rs 15 per month for the minor 
daughter she had by her husband There 
was also a claim for arrears of mainten- 
ance for six years and three months, 
which was valued at Rs. 4,444 odd. The 
future maintenance was valued at Rs. 
5,400 All the defendants contested the 
suit. The plaintiff brought another suit 
for some ornaments alleged to have been 
kept with the defendants We are not 
concerned with that suit in the present 
appeal which was dismissed by the lower 
Court The suit with which we are con- 
cerned was defended on various grounds 
and a large number of issues were framed 
on the defence set up by the defendants. 
Itds not necessary to mention all of them. 
But it may be stated that the defence was 
that the plaintiffs’ claim for maintenance 
was barred on the grounds of estoppel, 
acquiescence and waiver, and as regards 
the past maintenance it was barred by 
limitation. Then it was urged that the 
plaintiff was not entitled to separate- 
maintenance apparently on the ground 
that her husband at the time of his death, 
made some injunction to that effect. It 
was also stated in defence ih^t the ar^ 
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^rears of maintenance could not be charged 
•against the property and so forth. The 
learned Subordinate Judge decided all 
the issues against the defence and held 
that the plaintiff was compelled to leave 
the dwelling house of her deceased hus- 
^band on account of quarrels and oppres* 
sion on her by another lady, her hus- 
band’s elder brother’s wife, and that 
^defendant 1 who was at the time student, 
connived at the oppressions exe cised by 
that lady upon the plaintilf. The result 
was that the plaintiff had to leave her 
house and to take shelter under her 
brother 

Under these circumstances, she 
^•sked for maintenance from out of 
the estate left by her husband. The 
next question which the learned Sub- 
ordinate Judge took up for decision was 
what should bo the rate of the mainten- 
ance. He considered, no doubt, upon the 
evidence given by one of the plaintiffs* 
witnesses, that costs forplaintffs’ board 
per month might be Rs. 8 or Rs. 9 and ho 
took into consideration the fact that 
Re. 1 only would be the cost per month 
^or her clothing and Rs. 1 per month for 
:her bratas and the other religious rites. 
Taking all those into consideration, he 
'fixed the maintenance at the rate of 
Rs. 10 per month and also the raainten- 
;ance on account of her infant daughter 
•at Rs 6 per month Tho*'annual income 
of the property left by the husband has 
been found to be approximately 'Rs 900 
per year. The maintenance, therefore, 
allowed to the widow and to her infant 
‘daughter, amount to Rs. 192 per year, 
only a small fraction of the total income. 
The Subordinate Judge, however, in con- 
sidering the question of the arrears re- 
‘duced this amount at the rate of Rs. 10 
per month and gave only a decree for six 
years to the extent of Rs 720. But in 
making the order for costs, the Sub- 
ordinate Judge directed 'that the plain- 
tiff would recover proportionate costs 
for the suit from defendant 1 only and 
Government would recover Court’ fee 
Jrom defendant 1 which the plaintiff 
would have paid, if she were not per- 
mitted to sue as a pauper. The appeal 
•of defendant 1 is directed against that 
part of the decree which makes him 
liable to pay the Court-fees with regard 
d;o thp suit. 'The matter then stands thus. 
The total Court- fee payable on the 
4olaim as pjiade by the plaintiff in her suit 


was Rs. 817-8-0. The amount decreed 
for arrears is Rs. 720 only and the valua- 
tion of the future maintenance allowed 
by the Subordinate Judge would amount 
to Rs. 1920 only. The Court-fees pay- 
able with regard to this amount would 
be Rs. 268-8 as. What defendant 1 com- 
plains against is that the difference bet- 
ween the Court-fees payable on the 
plaint, that is Rs. 817-8-0 and the 
amount of Court-fees on the sum decreed 
to the plaintiffs, which is Rs 268-8-0 
should not be imposed on him. This 
amount is Rs. 519. In support of this 
contention, the learned vakil for 
defendant 1 relies upon two cases, the 
earliest of which is the case of Chandra 
Beka v. Secy, of State (l). In that case 
the plaintiff was the brother of the de- 
fendant and sued her for partition of the 
properties which were alleged to be 
worth Rs 34,000 odd. He brought the 
suit as a pauper. The defence was that 
the ancestral property was worth very 
little and that all the property that the 
plaintiff claimed was acquired by the 
defendant herself who was a prostitute by 
profession. It was found by the trial 
Court that the ancestral property was 
only worth Rs. 200 and upon that finding 
he made a decree in favour of the plain- 
tiff to the extent of Rs 100. But in 
making the order as to the payment of 
the Court-fees, he observed ; 

Both plaintiff and defendant 1 have lived 
disreputable lives-defendant 1 being a pros- 
titute while the plaintiff was the hauger-on of 
a. prostitute. Yet himself is a pauper and 
defendant 1 has acquired comparatively great 
wealth ; in the undefined state of the law, 
this induced the plaintiff to attempt to get 
a share, he has failed and she has succeeded 
in resisting his claim by setting up a disrepu- 
table defence. There is a large sum due to 
Government for stamp duty. In these circum- 
stances, I think it right to direct that defen- 
dant 1 considering the nature of her defence, 
be ordered to pay her own costs and the stamp 
duty due to Government. 

Under these circumstances the learned 
Judges held that the order of the trial 
Court was ’erroneous. As Mr. Justice 
Muthusami Ayyar puts it; 

Notwithstanding her profession, she (appel- 
lant) has rights of property, and is entitled to 
the protection -of law, and no penalty can law- 
fully be imposed upon her for pleading what is 
found to be substantially true to entitle her to 
such protection. 

To my mind, there cannot be any 
analogy to the case before us with re- 
ference to the case in the Madras High 
“(1) [1891] 14 Mad. 163. 
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Court. In my judgment, the District 
Judge in that case quite wrongly made 
the order in the exercise of his discretion, 
simply because the defendant acquired 
the property by her disreputable mode of 
life. This case, therefore, can be of no 
assistance to us in deciding the present 
question which has been raised by the 
learned vakil for the appellant. But 
that cannot be said with regard to the 
other case, Ganga Dahal Bai v. Mt. 
Ganra (2), on which the learned vakil 
relies. In its facts the Allahabad case 
bears a great resemblance to the case 
before us There the plaintiff had to 
bring a suit for maintenance claiming 
Rs. 40 per month. The Court allowed 
only Rs. 5 per month, but directed the 
defendant to bear the costs actually 
incurred by the plaintiff and further 
directed the Collector to realize from the 
defendant the whole amount of Court-fees 
payable on the claim. The learned Judges 
held that the principle laid down in the 
case, Chandra Beka v. Secretary of State 
(1), was applicable to the case before 
them; and they further held that in that 
case it was decided that 

it was illegal to lay upon the defendant in such 
a suit a larger proportion of the Gourt-fee 
leviable from the plaintiff than would have 
been payable by the plaintiff if the claim had 
been limited originally to that portion which 
was successful. 

With great respect, it seems to me 
that no such general rule was laid down 
by the learned Judges of the Madras High 
Court. They decided the case upon its 
facts and they were of opinion that the 
reason for which the District Judge in 
that case made the defendant liable for 
the Court-fees could not be supported on 
the ground on which she was made so 
liable. The learned Judges of the Allaha- 
bad High Court observe at p. 473: 

The question of the discretion of the Court 
in dealing with a matter of this sort, i. e., with 
a case in which a pauper plaintiff has partially 
succeeded and partially failed, is perhaps one 
which deserves to be dealt with by a special 
rule. 

I must again observe with very great 
respect that the discretion given to the 
Court under R. 10, O. S3, Civil P. C., is 
quite suffioiqnt for the purpose, and the 
Court may, in the exercise of its discre- 
tion having regard to the circumstances 
of the case, mould its decree according to 

'”(2y~[r9i6] I. oT ^o^irKThTj 

657 . 


what the justice of the case requires with, 
reference to the Court-fees payable. The 
words in the last portion of the rule run! 
thus: 

.... such amount shall be recoverable by 
the Government from any party ordered by the 
decree to pay the same. 

This, to my mind, leaves the discretion 
entirely with the Court to direct which 
of the parties should pay the Court-fees 
due to the Government. Dealing «witb 
the equities pf the case the learned 
Judges of the Allahabad High Court make' 
this observation: 

In an ordinary litigation the defendant haa 
some protection against any extravagant exag- 
geration of his claim on the part of the plaintiff 
who knows that he has a good case for some 
relief, in the fact that the plaintiff is bound tO’ 
pay out of his own pocket in the first instance 
the whole of the Court-fee leviable on the plaint, 
as drafted. It is otherwise in the case of a suit 
brought by a pauper plaintiff and it would not 
be equitable to permit such a plaintiff to pena- 
lize the defendant by exaggerating his claim. 

I have nothing to add with reference 
to this observation to what I have already 
stated that the Court has been given 
ample discretion in the matter by the 
rule I have already cited; and the equi-; 
ties of a particular case must be consi-! 
dered by the Court in making the order.l 
No hard-and-fast rule can be laid downj 
with regard to the equities of such a case 
as this. Take for an example the case 
of a person in the position of the 
plaintiff. The widow of a member of 
the joint family has no means whatsoever 
of knowing what is the annual income of 
her husband’s share in the property. 
When ail the people were living together 
she was probably in affluent circum- 
stances. During the lifetime of her 
husband, all her wants had been met; 
but when she had to leave the family 
house, she has been held to be bound tO' 
maintain herself on the paltry sum of 
Rs. 10 per month. How is she to know 
that the claim which she made of Rs. 30* 
was unduly exaggerated ? The income 
of the husband’s estate being Rs. 900 
per year, and he having left only an adult 
son besides herself and her infant daughter 
she. could reasonably have thought that 
the maintenance for the widow and the 
daughter might have been much more 
than what has been allowed by the Court,, 
and in such a case as this, to my mind, 
it is iniquitous to saddle her wi^h the 
costa of the Court-fees. The defendant 
resisted her entire claimv) ^^nd pleaded 
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that she was not entitled to a single 
rupee for maintenance. It is unnecessary 
for me to dilate further on this point 
and I cin only repeat that in my judg- 
ment the matter is entirely left to the 
discretion of the Court which must make 
the appropriate order having regard to 
the facts of each particular case. With 
great respect I am, therefore, unable to 
agree in the decision of the learned Judges 
of tke Allahabad High Court in the case 
referred to above. It iS|next urged by 
the learned vakil for the appellant that 
in this case the Subordinate Judge has 
not given any reasons for the exercise of 
his discretion and his order is, therefore, 
liable to be set aside on appeal. It is 
true that the discretion of the Court must 
be exercised with reference to the facts 
of each particular case, as I have already 
stated, but no materials have been given 
to us in this case in order to enable us 
to decide that the discretion has been 
wrongly exercised. The evidence with 
regard to the case has not been printed, 
and we are, therefore, unable to say that 
the Subordinate Judge has not exercised 
his proper discretion in making defen- 
dant 1 liable for the Court-fees. The 
appeal must, therefore, be dismissed with 
costs. 

Wo have been referred to the cross- 
objection preferred by the plaintiff-res- 
pondent. Although, in the course of his 
argument, the learned vakil for the res- 
pondent stated that the amount of the 
maintenance for the plaintiff and her 
daughter had been fixed at a low figure, 
wo are unable to give her any assistance, 
as the cross-objection is not directed 
against the future maintenance allowed 
by the Court. The only objection that 
is preferred is with regard to the dis- 
allowance of maintenance of Rs. 6 per 
month which he has given to the minor 
daughter for »the arrears. The reason 
given by the Subordinate Judge does not 
commend itself to me, as he says that the 
lady was maintained by her brother in 
his family during the period for which 
the arrears of her past maintenance are 
claimed. We are not aware of the cir- 
cumstances of the brother; and because 
she had to live with her brother, there is 
no reason for disallowing the full rate 
allowed for maintenance or cutting it 
down to six years only. In my opinion, 
she ought to be allowed the past main- 
tenance for 6 years and 3 months, that 


is, the period of the claim at the rate of 
Rs 16 per month. The cross-objection 
to the extent of Rs. 480 is, therefore, 
allowed with costs. The Court-fees for 
this has been paid by the respondent 
and she is entitled to recover it from 
the appellant. 

Hearing' fees both in the appeal and the 
cross-objection is assessed at three gold 
mohurs each 

Roy, J . — I entirely agree. 

S.J. Appeal dismissed. 
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Mukerji and Roy, JJ. 

Harendra Nath Singha Bay — Defen- 
dant — Appellant. 

V. 

Puma Chandra Goswami and others — 
Plaintiffs — Respondents. 

Appeal No. 231 of 1926, Decided on 
31st March 1927, from appellate order of 
Dist. Judge, Nadia, D/- 20th March 1926. 

Civil P. C., 0. 1, Rr. 1 and 3, and O, ‘J, R. 3 — 
Plaintiff stiing to recover certain properties in 
his personal capacity from certain defendants 
and to recover another property in the capa- 
city of sheb ait from one of the defendants in 
the same sxcit — Plaint should he treated as com- 
prising two suits and they should he tried 
separately. 

Where plaintiff sued in his individual capa- 
city as reversioners of a certain person to re- 
cover possession of the properties B, C, D and 
E on the death of the widow, from defendants 
2 to 5 who, under a transfer from the widow 
and the son said to have been adopted by her or 
in collusion with the latter’s widow, were in 
possession, and he also sought to recover in the 
same suit the property A in the capacity of 
shebait which belonged to the deity Nandadulal 
Thakur and which was in the possession of de- 
fendant 2, who claimed to hold it as transferee 
from the widow and the said adopted son: 

Held ; that the plaint should be trea’ed as 
comprising two suits, one at the instance of ’the 
plaintiff as shebait of the deity Nandadulal 
Thakur in respect of property A and the other 
at the instance of the plaintiff in his personal 
capacity in respect of the properties B, C, D and 
E snd the two suits should be separately tried ; 
[English and Indian cases. Ref.), 

[r 200 0 1,2, P 202 G 1] 

Sitaram Banerji and Bijay Prasad 
Singha Boy — for Appellant. 

Mrity'unjay Chatterji — for Respon- 

dents. 

Mukerji, J. — The plaint in this suit 
relates to five items of properties, which 
for the sake of convenience may be called 
A, B, 0, D, and E. The plaintiff claims to 
be the reversionary heir of one Rashbe- 
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hari Goswami. He also claims to be the 
shebait of the deity Naadadulal Thakur, 
installed by the ancestors of the said 
Kashbehari Goswarni, on the ground that 
according to the rule and practice pre- 
vailing in the family, from the time of 
his ancestors, the shebaitship has all 
along vested in the heirs according to 
the law of inheritance. The plaint states 
that Bashbehari Goswami left a widow 
Tarini Debi, and one Susil Kumar alias 
Sachindra, whose widow is defendant 1, 
had set up a claim that he had been 
adopted by her as her son. The plaintiff 
seeks to have his title declared as owner 
in respect of properties B, G, D and B, 
and the title of the deity Nandadulal 
Thakur to property A and asks for reco- 
very of possession of properties B, C, D 
and B as such owner and of property A 
as such shebait. According to the plaint 
properties A and B were in the possession 
of defendant 2, who ^claims to have ob- 
tained the same ‘from Tarini Debi and 
Sachindra, by a conveyance and a lease 
respectively ; property G is in the posses- 
sion of defendant 3 ; property D is in the 
possession of defendant 4 and property B 
in the possession of defendant 5 It is 
alleged in the plaint that the three last- 
mentioned defendants were in oollusion 
with each other and with defendant 1. 

The Subordinate Judge held that the 
suit, in the form in which it was laid, 
was not maintainable. He gave the 
plaintiff an opportunity to elect as to 
how he would proceed with the suit and 
against which of the defendants ; and on 
the plaintiff not having availed of the 
opportunity, ho dismissed the suit. 

The District Judge held on appeal that 
the suit was maintainable and remanded 
it for trial on the merits. Defendant 2 
has then preferred this appeal. 

The question of maintainability of the 
suit was dealt with by the Gourts below 
from the point of view of 0. 1, B. 1, O. 
1, B. 3 and 0, 2. K. 3, Civil P. C. 
The Subordinate Judge held that all the 
three rules have been contravened, while 
the District Judge has held that none of 
them has been infringed. 

As regards properties B, C, D and B, it 
is clear that the plaintiff seeks to sue in 
his individual capacity and recover pos- 
session of the properties on the death of 
the widow from defendants 2 to 6 who, 
under a transfer from the widow and the 
son said to have been adopted by her or in 
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collusion with the latter’s widow, are in 
possession thereof. Property A belongs 
to the deity Nandadulal Thakur and it is 
in the possession of defendant 2, who 
claims to hold it as transferee from the 
widow and the said adopted son. 

Order 1, B 1 and 0. 1, B. 3, Civil 
P. C , are in practically the same terms. 
They correspond to a part of 0 16, B 1 
and to 0. 16, B 4, respectively, of the 
Bnglish rules. Before 1896, this p^rt of 
O. 16, B 1, ran in these words : 

All persons rri?;iy be joined jis plaintiffs in 
whom the right to any relisf claimed is alleged 
to exist, whether jointly, severally, or in the 
alternative. 

In 1896 it was amended and as amended 
it runs thus : 

All persons may be joined in one action as 
plaintiffs in whom any right to relief in respect 
of or arising out of the same transaction or 
series of transictions is alleged to exist, whether 
jointly, severally or in the alternative, where if 
such persons brought separate actions any com- 
mon question of law or fact would arise.' 

Buie 4, O. 16, stands as before in these 
words : 

All persons ‘may be joined as defendants 
against whom the right to any relief is alleged 
to exist whether jointly, severally or in the 
alternative. 

Two matters must now, upon the au- 
thorities, be regarded as well settled. 
First. 0. 16 of the Bnglish Buies, though 
headed “parties” only, deals not only 
with joinder of parties but also joinder 
of causes of action (see the cases referred 
to in Bamendra Nath Boy v. Brajendra 
Nath Dass (1), in the judgment of Wood- 
roffe, J., at p. 123 and of Mookerjee, J., 
at p. 132) : and second, though B. 4 
was not amended, the alteration of B. 1 
alters the effect of B 4 and whatever 
construction is placed on B. 1 ought now 
to be applied also to B. 4. [ Oesterrei- 

chische Export A. G. v. British Inderri' 
nitif Insurance Go. Ltd., (2), In Be Beck 
(3j] and that a plaintiff is entitled to join 
as co-defendants persons against whom he 
has different causes of action in cases 
where common questions of law and fact 
are involved : Payne v. British Time 
Becorder Go. Ltd (4). It follows, there- 
fore, that under B. 3, 0. 1, Givil P. 
C., which, unlike the Bnglish B. 4, 0. 16 

(1) [L917] 45 Gal. 111=27 C. L. J. 158=41 
I. C. 944=21 0. W. N. 794. 

(2) [1911] 2 K. B. 747=83 L. J. K. B. 971= 
110 L. T. 955. 

(3) [1918] 87 L. J. Gh. 333=34 T. L. R. 286= 
118 L. T. 629. 

(4) [1921] 2 K.B. 1. 
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lias been amended and brought on the 
lines of E. 1, 0. 1 Civil P. C , there 
is greater reason for interpreting it in 
iihat way. As regards the joinder of de- 
fendants, if the plaintiff’s right to relief 
is in respect of, or arises out of, the same 
act, transaction or series of acts or 
transactions, whether it exists jointly, 
“Severally or in the alternative all the de- 
fendants could be joined in one action, 
.provided that if separate suits were 
■brought against ’such persons any com- 
mon question of law or fact would arise. 
So also as regards the joinder of plaintiffs. 

It has been repeatedly pointed out by 
the House of Lords that although the de- 
cisions, since the amendment of 0. 16, E. 
l,the effect of which was to widen its 
language, have not been always consistent 
nor wholly satisfactory, still the more 
recent decisions have tended in the right 
‘direction, namely, to show an increasing 
tendency to give effect to the obvious 
purpose of the rule. In Drtncqbier v. 
Wood (5), Byrne, J , pointed out that 

transaction” was not confined to some- 
thing taking place between two parties. 
In Stroud v. Lawson (6). Smith, L. J., 
said : 

^ According to the terms of the rule the plain- 
tiff. in this case cannot join the two causes of 
action which he is putting forward in r different 
<5apacities, unless he can show that they both 
arise out of the same transaction. It is not 
'enough for him to show that, if separate ac- 
tions were brought, “a common question of law 
or fact would arise ” for those words do not 
^ppiy> unless the right to relief in each case 
arises out of the same transaction. 

Chitty, L. J^, in the same case ob- 
iserred : 

They are, therefore, as I have said, in reality 
two separate plaintiffs suing in respect of two 
separate and distinct causes of action in this 
oase. The question then arises whether both the 
causes of action arise out of the same transac- 
tion within the meaning of 0. IG, R. 1 , . . 

It is necessary that both these conditions 
should be fulfilled, that is to say, that the 
cigh; to relief alleged to exist in each plaintiff 
should bo in respect of or arise out of the same 
itransaotion, and also that there should be a 
common question of fact or law, in order that 
the case may be within the rule .... I do not 
deal with the words “series of transactions” 
because they were not relied upon by the plain- 
, til’s counsel. 

While Vaughan Williams, L. J., said : 

I do not, however, understand that by the 
mew rule it was intended to prevent the joinder 

l5) [18S9] 1 Ch. 393=68 L. J. Ch. 181^47 W. 
B. 252=6 Manson 76=15 T. L. R. 18=78 
L. T. 548. 

1(6) [1898] 2 Q. B. 44=46 W. R, 626=67 L. J. 
Q. B. 718=14 T. L. R. 421=78 L. T. 729, 


of different causes of action under it. On the 
contrary I understand its object to be to facili- 
tate such joinder, and to allow plaintiffs to join 
different causes of action where, under the old 
rules as interpreted^n Smurthwaxte v. Hannay 

(7) by the House of Lords they could not do 

so I do not think that the rule means 

that the whole of a transaction must be in- 
volved in each of the causes of action joined. 
I think that, if there was a transaction or series 
of transactions in respect of which one plaintiff 
was interested up to ascertain point, and the 
other plaintiffs were interested, not only up to 
that point, but in respect of the entire transac- 
tion or senes of transactions from beginning 
to end, under this rule they might join their 
separate causes of action in one action, because 
there would be one transaction or senes of tran- 
sactions in respect of which the various plain- 
tiffs ail claimed a right to relief. 

That the rule deals with joinder of 
causes of action as well as joinder of 
parties is now well settled: Bullock v. 

London General Omnibus Co. (8); Com- 
pania Sanstnena de Carnes Congcladas 
V. Boulder Brothers Co. Ltd. (9); 
Times Cold Storage Co. v. Lowther & 
Blankley (10); Oesterreichische Export 
A. G. V. British Indemnity Insurance 
Co , Ltd , (2) In Markt & Co. v. Knight 
Steamship Co. Ltd,, (11), Fletcher Moul- 
ton, L. J., while pointing out the distinc- 
tion between this rule and that which 
relates to a representative suit, said, with 
regard to this rule : 

This makes it clear that (subject to the con- 
trol of the Court) persons can unite as plaintiffs 
though seeking individual relief in oases where 
the investigation would to a great extent bo 
identical in each individual case. The policy 
of the rule is to avoid needless expense where it 
can be done without injustice to anyone. And 
it carries out its object. 

The question of joinder of plaintiffs or 
defendants and the meaning of E. 16, 
Er. 1 and 4, have been considered lately 
by the Court of appeal (Lord Sterndale, 
M. E., Warrington, L J., and Scrutton, 
L. J.) in Payne v. British Time Recorder 
Co. Ltd , (4) and it has been said : 

Broadly speaking, where claims by or against 
different parties involve or may involve a com- 
mon question of law or fact bearing sufficient 
importance in proportion to the rest of the 
action to render it desirable that the whole of 
the matters should be disposed of at the same 

(7) [1894] A. C. 494—63 L. T. Q. B. 737=7 
Asp. M. C. 4B5=:=43 W. R. 113=71 L. T. 
157=6 R. 299. 

(8) [1907] 1 K. B. 264=76 L. J. K. B. 127=23 
T. L. R. 62=95 L. T. 905. 

(9) [1910] 2 K. B. 354=79 L. J. K. B. 1094= 
103 L. T. 333. 

(10) [1911] 2 K. B. 100=80 L. J. K. B. 901=65 
S. J. 442=104 L. T. 637. 

(11) [1910] 2 K. B. 1021=79 L. J. K. B. 939= 
103 L. T. 369. 
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time the Court will allow the joinder of plain- 
tiffs or defendants, subject to its discretion as 
to how the action should be tried. 

This is a good workjng rule for prac- 
tical purposes and, applying it to the 
present case, it seems to us clear that 
the action as framed is justified by 0. 1, 
Er. 1 and 3, Civil P. C. Looking at the 
matter, however, from the point of view 
of O. 1, R. 2, we are/ of opinion that the 
trial of the suit as laid is likely to be 
somewhat embarrassing, especially as 
some of the questions that will arise so 
far as property A is concerned, will have 
no bearing upon the claim as regards 
properties B, C, D and E and also because 
the question of costs, in so far as the 
deity is concerned will arise, which, if 
possible, must be kept separate from 
these which the plaintiff will incur or 
be entitled to recover in his personal 
capacity. 

We, accordingly, set aside the orders 
passed by both the Courts below and 
direct that the plaint be treated as com- 
prising two suits: one at the instance of 
the plaintiff as shebait of the deity 
Nandadulal Thakur in respect of property 
A and the other at the instance of the 
plaintiff in his personal capacity in res- 
pect of the properties B, C, D, and Ey 
and the two suits be separately tried. 

We make no order as to costs in this 
appeal. 

Roy, J. — I agree. 

N.K Orders set aside. 
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Muker.ti and Roy, J. 

Tamirannessa Bibi and Khatimannessa 
Bibiy minor Sy represented by their\ mother 
Mangalbi Bibi — Auction-purchasers — 
Appellants. 

V 

Mt. Kachhiman Bewa^ widow of Elctiar 
Mondaly Tamijaddin Mondal and others 
— Respondents. 

And in the matter of an application of 
the auHion- purchasers y appellantSy filed 
on 25th fune 1925. 

Appeal No. 278 of 1925, Decided on 
30th March 1927. 

(a) Bengal Tenancy Act, S. 173 (3) — Sale set 
aside — Appeal by auction- purchaser %s not 
competent. 

From an order setting aside the sale under 
8. 173, Ben. Ten. Act no apeal lies at the in- 
stance of the auction-purchaser: 3 C AV. N. 
184; SC.W. N.U (notes); 13 C. W. N. 100 
(notes); and 19, C.L,J. 81, Foil. [P 204 C 27 


(6) Ctvil P. C., S. 115 — Limitation. 

An erroneous view of law on the question of 
limitation is not by itself a ground for revision- 

[P 204 C 2} 

J N. Boy and Bansori Lai Sarkar — 
for Appellants. 

S. C. Maity and M. A. Quasem — for 
Respondents. 

Mukerji, J. — This appeal arises out of 
certain proceedings taken at the instance 
of some of the judgment-debtors to set 
aside a rent sale. The Subordinate 
Judge refused ^to set aside the sale. The 
District Judge, on appeal, set it aside. 
The auction-purchasers have preferred 
this appeal. 

The application to set aside the sale 
was under 0. 21, R. 90, Civil P, C., as- 
well as under S. 173, Cl. (3), Ben. Ten. 
Act. Under O. 21, R. 90, -Civil P C., it 
was alleged that the sale processes were 
not duly served, and that there was- 
material irregularity in publishing and 
conducting the sale and that substantial 
injury in the shape of gross inadequacy 
of price resulted therefrom As resting 
on S 173, .Cl. (3), Ben. Ten. Act, it was 
alleged that one of the judgment-de btors^ 
Tahed Mahmud Mandal, in collusion with 
the decree-holders, managed to purchase 
the properties in the benami of his 
daughters. 

The sale was held on 5th October 1923. 
The present application was originally 
filed on the date the Courts reopened 
after the Dusserah vacation and sO' 
within time When. so filed the auction- 
purchasers were not made parties therein. 
On 12th January 1924 the auction-pur- 
chasers were added as parties. 

The Subordinate Judge held that the- 
application must be treated as having 
been filed beyond time. He held that the 
sale processes were not proved to have 
been served, but that there was no reli- 
able evidence to prove that the property 
was undersold. He held further that the 
evidence fell far short of proving tha^ the 
purchase was made by Tahar Mahmud 
in the benami of his daughters, though 
there were reasons to suspect that it was 
the case of a benami purchase. 

The District Judge, on appeal, reversed 
the decision of the Subordinate Judge by 
an order which is not very remarkable 
for its lucidity. He found that Taher 
Mahmud had made the purchase in the 
names of his daughters. He held that 
there was material irregularity and that 
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the price fetched was inadequate. The 
question of limitation he appears to have 
left undecided. He expressed himself 
somewhat loosely on this question, con- 
fusing anappeal with an application under 
0. 21, R. 90, Civil P. C., in these words: 

As regards the appeal under 0. 21, R. 90, the 
auction-purchasers were not made parties till 
after the 30 days’ time allowed by the Limita- 
tion Act. The petitioners themselves alleged 
that they were necessary parties and it is diffi- 
cult, therefore, to accept this contention that 
O. 21, R. 90, merely demands that the auction - 
purchasers should have notice before the orders 
are passed, without making them parties, but 
it appears to be a perfectly possible interpreta- 
tion of 0. 21, R. 92. If correct the appeal is not 
time barred. 

The respondents have urged that no 
second appeal lies in this matter. The 
appellants seek to justify the appeal 
firstly on the ground that fraud was al- 
leged by the judgment-debtors in their 
application for setting aside the sale and 
that, therefore, the question that was de- 
cided by the Subordinate Judge and the 
District Judge fell within S. 47 of the 
Code This justification is not possible 
as, though a general allegation of fraud 
was made in the petition, the evidence 
that was adduced and the order that the 
Subordinate Judge passed dealt only with 
fraud in publishing or conducting the 
sale within the meaning of O. 21, R. 90, 
Civil P. C., for which only one appeal is 
allowed by the law. It is nextly 
urged on behalf of the appellants that the 
question raised under S. 173., Cl. (3), 
Ben. Ten. Act, involves a question under 
S. 47 of the Code and, that therefore, a 
second appeal is competent. 

The authorities bearing upon this ques- 
tion are not quite uniform. It should be 
observed at the outest that no appeal is 
allowed against an order under S. 173, 
Cl. (3), ’Ben. Ten. Act, by any provision 
of the Act itself and this section is not 
included in the list of orders made ap- 
pealable as such by the Civil Procedure 
Code The only way in which an order 
under S 173, Cl. (3), Ben. Ten. Act, may 
be regarded as an appealable one is by 
treating it as one made under S. 47, 
Civil P. C., and thus satisiying the de- 
finition of a “ decree " under that Code 
and being thus appealable as such. 

Mookerjee, J., discussed this question 
very fully in the case of Joytara v. Pran 
Krishna Seal (l), and observed thus: 

(1) [1911] 13 0. L. J. 257=7 I. C. 769-15 0. 

W. N. f 12. 
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Our -attention was invited to a number of 
judicial decisions which are perhaps not easy to 
reconcile. A detailed examination of these cases^ 
is each unnecessary, as, in our opinion, an in- 
flexible rule cannot be formulated that an order 
under S. 173 is or is not appealable as a decree. 
The test to be applied in the circumstances oh 
each case is what is the true nature of the ques- 
tion raised, and who are the parties between 
whom it arises Ihe answer must depend 
largely upon the position of the applicant and 
the title he claims. W'e may observe, however,, 
that there are expressions used in some of the 
cases in the books which may be open to- 
critioizm. 

The tests which the learned Judge laid 
down in that case were two, viz: (1)' 
whether the question raised in the ap- 
plication under S. 173 is one between the 
parties to the suit in which the decree 
was passed or their representatives; , and 
(2) whether the question relates to the 
execution of the decree. The second test 
is obviously satisfied, as, if the objection- 
prevails the same must be reversed and 
the decree-holder must proceed to execute* 
the decree again for its satisfaction. Tho 
first test is also satisfied because, if 
the question arises between the parties, 
to the suit or their representatives and 
relates to the execution, discharge.or satis- 
faction of the decree within the meaning 
of S. 47 of the Code, it does not cease to* 
be a question within thai; section merely 
because the auction-purchaser, who was- 
not a party to the suit, is a party to these 
proceedings. Judged by these two tests, 
alone, the order appealed from would fall 
within S. 47 of the Code and the appeal 
before us would be competent; were the 
question res integra, I should have felt 
great difficulty in holding that the appeal 
before us is not maintainable. 

But the authorities, which I have al- 
ready said are not uniform, that have? 
clustered round this point, have laid 
down certain restrictions in the matter 
of appeals that may be preferred from ar> 
order passed under S. 173, Cl. (3), Ben. 
Ten. Act. The cases of Boghu Singh v. 
Misri'Singh (2), Chandmonee v. Samto- 
monee (3), Hara Bandhu v Harish 
Chandra (4), Hira Lai v Ghundra 
Kanta (5), Amir Rai v. Basde Siagh (6), 
Sriram Chandra Singh v. Guru Das: 
Kundu (7), and Mohtma Chandra v, Jog^ 

(2) [1894] 21 Cal. 825. 

(3) [1897] 24 Cal. 707=1 C. W. N. 534. 

U) [1899] 3 C. W. N. 184. 

(5) [1899] 26 Cal. 539=3 C. W. N. 403. 

(6) [1907] 5 C. L. J. 204. 

(7) 3 C. W. N. 104 (notes). 
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endra Kumar (8), have been discussed in 
in the judgment of Mookerjee, J., in 
Joytarasr. Pran Krishna Seal (1). Of 
these the more important ones and bear- 
ing directly upon the case before us are 
Chandmonee v. Santamonee (4), .Sriram 
Ghunder Singh v Guru Das Kundu (7), 
Mahima Chandra v. Jogendra Kumar (8), 
and Hira Lai \ . Chandra Kanta (5). In 
the first of these cases the application 
was made by one of the judgment-debtors 
and the heirs of a deceased judgment- 
debtor on the allegation that a third 
judgment-debtor had purchased the pro- 
perty in the name of his wife; it was 
held that from an order setting aside the 
sale under S. 173, Beng. Ten. Act, no ap- 
peal lay at the instance of the auction- 
purchaser. In the second case the ap- 
plication was by ‘the judgment-debtors 
and the appeal also was by them; it was 
hold that the appeal lay on behalf, of the 
Judgment-debtors, though it would not 
lie on behalf of a third party. In the 
third case, the application was by a 
judgment-debtor and it was held that 
-when there was an order under S. 173, 
Beng. Ton. Act, an appeal would not lie 
at the instance, of.the auction-puroaser. In 
the fourth case it was pointed out that the 
•question of a right to a second appeal 
•does not turn upon who may happen to 
bo the appellant,' but upon whether or 
not the case is one within S. 244 of the 
Code. This last-mentioned principle has 
■evidently been ignored so far as the pres- 
ent question is concerned in the first 
three cases. There are other cases of this 
Court in which an appeal at the instance 
of the auction-purchaser has been held 
to be incompetent e. g., Durlav Pra- 
dhania v. Mahomed Mainuddi Bepari (9) 
and Jadav Chandra v. Joy Gopal (10), 
4n the latter of which cases Coxe, J. on 
a review of the authorities said that the 
matter is no longer res Integra, but the 
ipoint must now be regarded as settled. 

Whatever may be my own opinion on 
the propriety or correctness of the pro- 
position that no appeal would lie at the 
instance of the auction-purchasers I feel 
bound to follow the long series of deci- 
sions to which I have referred and fol- 
lowing them I must hold that the appeal 
(before us is not maintainable. The ap- 
peal accordingly is dismissed. 

Ts) 3 0. W. Nri4 (notes). 

(9) [1909] 13 C. W. N. 100 (not6s)=l I. C. 279. 
<(10) [1913] 19 0. L. J. 81=20 I. 0. 191. 
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We have been then askad to deal with 
the order of the District Judge in revi- 
sion. The ground on which we are asked 
to do so is that his decision on the ques- 
tion of limitation is wrong. My jown 
view of this question I have had occasion 
to express in Satish Chandra De v. 
Eakhal Chandra (il), but, assuming that 
I am not right in the view that I enter- 
tain, I am not prepared, upon tbe find- 
ings of fact which the learned Judge has 
recorded, to ii.terefere with his decision 
merely because he may have taken an erro- 
neous view of law on the question of 
limitation. This application accordingly 
must be rejected. As regards the appeal: 
in view of the unsatisfactory character of 
the order appealed from each party will 
bear their own costs. 

Roy, J. — I agree. 

D.D. A pp eal dismissed. 

(11) A. I. R. 1928 Cal. 189. 
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B. B. Giiose and Mallik, JJ. 

Durga Priya Chowdhury — Appellant. 

V. 

Durga Pada Roy & others — Respdts. 
Second Appeal No. 1413 of 1924, De- 
cided on 24th March 1927* 

(а) Contract Acty S. 129,111. la) — Continuing 
guarantee explained. 

Where A was appointed for the purpose of 
collecting rents of the plaintiff’s zamindari and 
B hold himself responsible for the due oollec- 
tiou and payment by A of those rents to tbe 
extent of a certain sum by a security bond 
executed by him : 

Held : that the contract of the surety was a 
continuing guarantee : A. I. li. 1920 P. C. 35, 
Dist. [P 206 C 1] 

(б) Interpretation of StahUes— ‘Illustrations 
should not be rejected except on the ground 
of repugnancy with the section. 

It 13 the duty of the Court bo accept, if that 
can be done, illustrations given under the sec- 
tion as being of value m the construction of the 
text and it would require a special case to 
warrant their rejection on the ground of re- 
pugnancy with the section : A. I. B. 1916 
P. C. 242, Foil. [P 205 C 2, P 206 0 1] 

(c) Contract Act, S. 131 — Whether death of a 
surety operates as a revocation of a continuing 
guarantee depends upon contract between par- 
ties in each case. 

Unless there is any contract to the contrary, 
the death of the surety operates as a revocation 
of a continuing guarantee. So in each case 
the contract between the parties must be looked 
into in order to determine whether the contract 
of the surety has been revoked by the death of 
the surety or not. If from the contract it can 
be gathered either from the’express previsions 
contained in it or by necessary implication, 
that there was a contract that t];'6^death of the 
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surety would uot operate as a revocation, then 
the contract of guarantee must be held to con- 
tinue even after the death of the surety. It 
would be otherwise if no such agreement can 
be discovered in the contract of the surety : 
Lloyds V. Harper j (1880) 16 Ch. D. 290 & In re 
Silvester, (1895) 1 Ch. 573, List. [P 206 C 1, 2] 

Ilira Lai Chakravarh and Bhudar 
Haidar — for Appellant. 

Brojalal Ghakravarti and Mritunjoy 
Chatterji — for Respondents. 

B. B Ghose, J . — This ir an appeal by 
the plaintiff. The suit was for accounts 
against the principal defendant 1 for the 
period of his service under the plaintiff 
as gomasta. The other defendants were 
made parties as they are the represen- 
tatives of one Mahendra Nath Roy who 
was the surety for defendant 1. A pre- 
liminary decree was made on 11th March 
1922. The final decree was made by the 
Subordinate Judge on 25th April 1923 
In making the final decree the Subor- 
dinate Judge found that the plaintiff 
was entitled to get from defendant 1, 
Rs. 2,000 odd for not accounting for 
moneys received on behalf of the plain- 
tiff. The final decree was made by him 
against defendants 1 to 8. It was 
directed that if the money was not paid 
by defendant 1 within a month of the 
date of the decree the plaintiff would be 
entitled to realize the money by the sale 
of the property hypothecated by the 
surety bond and if the entire sum was 
not realized by that, the balance was to 
be recovered from any property left by 
Mahendra Nath Roy in the hands of de- 
fendants 2 to 8 Defendants 2 to 8 ap- 
pealed against that decree. The District 
Judge on appeal reversed the decision of 
the Subordinate Judge holding that 
under the provisions of S. 131, Contract 
Act, the death of the surety operated as 
a revocation of the contract of guarantee 
so far as regards all future transactions. 
I ought here to state that the surety 
bond entered into by defendant 1 and 
Mahendra Nath Roy was dated 27th 
March 1914. Mahendra Nath Roy died 
on 10th August 1914 The learned Judge 
found that defendant 1 had not commit- 
ted any act of default during the life- 
time of Mahendra Nath Roy. He held 
that, if there had been any default by 
defendant 1 during the life-time of 
Mahendra Nath Roy, the other defen- 
dants would be liable for the amount ; 
but, inasmuch as it had been found that 
defendant 1 was not guilty of any default 
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during the life-time of the surety, de-^ 
fendants 2 to 8 were not at all liable. 
Against that decree the plaintiff appeal8^ 
to this Court. 

The contention on behalf of the plain- 
tiff-appellant is, first, that the contract- 
of guarantee in this case is a continuing, 
guarantee. Reliance has been placed in< 
support of this contention on the case of 
Sen V. Bank of Bengal (l). In that case 
their Lordships doubted whether there* 
was any contract of guarantee at all. 
They, however, expressed the opinion 
that in that case there was only one 
transaction, that is, the appointment 
of the principal to a place of trust- 
and the pledging of the security de- 
posited with the bank. That seems to 
take the present case out of the ruling in- 
that case as there was no continuing 
guarantee. The present case, however,, 
comes within the purview of S. 129, 
Contract Act 111. (a) to that section 
is exactly like the transaction in 
the present case Here defendant 1 was 
appointed for the purpose of collecting 
rents of the plaintiff’s zamindari and 
Mahendra Nath Roy held himself res- 
ponsible for the due collection and pay- 
ment by defendant 1 of those rents to 
the extent of Rs. 600 by a security 
bond executed by him. 

This illustration I may refer to for the 
purpose of construing the section. It was 
held by their Lordships in the case of 
Mahomed Syedol Ariffin v. Yeoh Ooi 
Gark (2) that it is the duty of the Court 
to accept, if that can be done, illustra- 
tions given under the section as being of 
value in the construc^iion of the text ; it 
would require a special case to warrant 
their rejection on the ground of repu- 
gnancy with the section In my opinion, 
therefore, the present contract of the 
surety is a continuing guarantee. That 
being so, the relationship between the 
parties after the death of the surety 
must be governed by the provisions of 
S. 131, Contract Act. The learned vakil 
for the appellant has relied upon two 
English cases in support of his contention 
that the death of the surety did not 
amount to a revocation of the contract 
of surety. The cases referred to were 
Lloyds V. Harper (3) and In re Sih 

(1) A. I R. 1920 P. C. 35=47 I. A. 164 (P. C > 

(2) A. I. R. 1916 P. C. 242=43 I. A. 256 (P.C.) 

(3) [1880] 16 Ch. D. 290=50 L. J. Ch. 140= 
29 W. R. 452=43 L. T. 481. 
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tester (4). The rule in England, however, 
is quite different from the provisions of 
the Indian Contract Act. The law in 
England has been thus summarized in De 
Colyar on Guarantees, 3rd edn , p. 392 : 

With respect to subsequent transactions and 
liabilities, whether a guarantee is revoked by 
the death of the surety depends, it would seem, 
/upon the nature of the guarantee given. If it 
he a guarantee which the surety could himself 
have determined by notice, then it appears that 
the notice of his death will operate as a re- 
vocation. But if, on the other hand, the surety 
<50uld not himself have pub an end to the 
guarantee by notice, then hia death does not 
vevoke the instrument, nor does it extinguish 
his liability thereunder. 

It has also been similarly summarized 
in Rowlatt on Principal and Surety, 
^nn edn , at p. 87 It is stated thus : 

Revooatidn by notice of death of the guaran- 
tor, however, can only take place when the 
guarantee is such as, apart from special stipu- 
lation, might have been revoked by the guaran- 
tor himself at any moment. 

Under S. 130, Contract Act a continu- 
ing guarantee may be revoked as to 
future transactions by the surety by 
-notice at any moment. The provisions 
•of S. 131, Contract Act, run thus : 

The death of the surety operates, in the ab- 
'senco of any contract to the contrary, as a re- 
vocation of a continuing guarantee, so far as 
regards future transactions. 

As I read the section the provi- 
sion is, that unless there is any 
contract to the contrary the death of 
the surety operates as a revocation of 
a continuing guarantee. So in each case 
the contract between the parties must 
be looked into in order to determine whe- 
ther the contract of the surety has been 
revoked by the death of the surety or not. 
If from the contract it can be gathered 
either from the express provisions con- 
tained in it or by necessary implication, 
that there was a contract that the death 
of the surety would not operate as a 
revocation, then the contract of guirantec 
must be held to continue even after the 
death of the surety. It would be other- 
wise if no such agreement can be dis- 
covered in the contract of the surety. In 
the present ca^e the security bond was 
executed by Nagendra Nath Mukerji, 
defendant 1, and Mahendra Nath Roy, 
the surety. The important portion of 
the security bond with regard to this 
point runs thus : 

I (Mahendrar Nath Roy) shall cntinue to 
stand surety fo him (Nagendra Nath Mukerji) 

(4) U895] 1 Ch. 573=64 L. J. Ch. 890=43 
W. R. 443=72 L. T. 283=13 R. 448. 
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and shall be bound by all the debts incurred 
by him. If the said Nagendra Nath Mukerji 
does not voluntarily pay up his debts and 
render account of the works done by him 
during his incumbency aed make over the 
papers, or if he fails to do the same then 1 shall 
pay the same out of my own pocket, and if I do 
not pay it voluntarily you shall be at liberty to 
bring a suit against us and realize the amount 
by causing the mortgaged properties mentioned 
in the schedule below to be attached and sold 
at auction. To that the heirs and legal repre- 
sentatives of none of us both parties shall be 
entitled to raiso^any objection or plea. 

Towards the end of the bond, it is fur- 
ther ‘-tated : 

Oar heirs and legal representatives shall be 
bound by the terms of this security bond in 
the same way in which we are bound by them. 

Prom these terms it seems to be clear 
to me that the surety bouud himself as 
well as his heirs and legal representatives 
by the terms of the contract entered into 
between him and the plaintiff for stand- 
ing as surety for defendant 1. There is 
in this contract, as contemplated under 
S 131, Contract Act, the stipulation 
that the representatives of Mahendra Nath 
Roy would be bound for any act done 
by defendant 1 during the continuance 
of his service even after the death of 
Mahendra Nath Roy. The learned Judge 
below in his judgment overlooked the last 
provision of the bond, which I have 
already cited Probably, on account of 
that omission his judgment has been in 
favour of the defendants. The next point 
that has been urged on behalf of the 
appellant is that the question of the 
liability of the defendants for the period 
of defendant I’s service, after the death 
of the surety, Mahendra Nath Roy, could 
not have been raised by them before the 
District Judge on appeal from the final 
decree The argument on his behalf is 
that the defendants raised in their written 
statement the question of their non- 
liability for the period after the death 
of Mahendra Nath Roy. Upon that an 
issue was raised which runs thus: 

Are properties of the late Mahendra Nath 
Roy liable for the debt of defendant 1 ? If so, 
for what amount are the properties liable ? 
What other relief, if any, is the plaintiff enti- 
tied to ? 

This issue was decided against the 
defendants. It does not, however, appear 
that the question of the liability of these 
defendants after the death of Mahendra, 
was specifically brought to the notice of 
the Subordinate Judge. The ordering 
portion of the judgment was that a 
preliminary decree for rendition of ac- 
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counts be passed in this case ex parte 
against defendant 1 and on contest against 
defendants 2 to 8. Then there was a 
certain direction as to costs. The plain- 
tiff’s contention is that these defendants 
might and ought to have appealed against 
this preliminary decree. Not having 
done so, they are precluded from disput- 
ing the correctness of the preliminary 
decree in an appeal preferred from the 
final decree under S. 97, Civil P. C. The 
learned vakil for the respondents, how- 
ever, argued that there was no decree 
from which those defendants could appeal, 
because on the facts found accounts had 
to be taken in the presence of these 
defendants in order to find whether they 
were liable for any amount for which 
defendant 1 had not accounted during 
the lifetime of their father Mahendra 
Nath Roy. The question seems to me to 
have been left in obscurity on account 
of the perfunctory manner in which the 
judgment of the former Subordinate Judge 
was written and the decree drawn up. 
It appears, however, that this question 
as to the liability of defendants 2 to 8, 
after the death of their father, was fully 
argued before the second Subordinate 
Judge when he was hearing the case with 
regard to the final decree, and no objec- 
tion was taken to that. He decided the 
point against the defendant’s contention. 

On appeal the very same point was 
allowed to be raised without objection 
before the District Judge who decided 
in favour of those defendants. Having 
regard to this circumstance I do not think 
it is open to us to say that this question 
ought not to have been allowed to be 
raised by these defendants after the pre- 
liminary decree had been passed. How- 
ever, upon the finding that there was a 
contract to the contrary, as referred 
to in S. 131, Contract Act, that these 
defendants would be bound by the con- 
tract of suretyship entered into by their 
father Mahendra Nath Roy, for the period 
oven after his death, this question 
becomes of no importance. 

It is now necessary to find what the 
extent of liabil.ty of those defendants is. 
It has been contended on their behalf 
that they cannot under any circumstance, 
be made liable for anything in excess of 
Rs. 600. whio\i can only be recovered by 
the sale of the property mortgaged in the 
surety bond by their father Mahendra 
Nath Boy». ^The learned vakil for the 


appellant rightly concedes that he cannot 
claim anything more. 

The result, therefore, is that the judg- 
ment and decree of the District Judge, so 
far as defendants 2 to 8 are concerned 
must be set aside, and in lieu thereof a 
decree should be made modifying the 
decree of the Subordinate Judge to this 
effect : that if the plaintiff is unable to 
realize the amount deer ed from defen- 
dant 1 he will be entitled to realize from 
the property mortgaged in the security 
bond dated the 27tb March 1924, the 
amount due to the plaintiff not exceeding 
Rs. 600 by sale of the property. The 
costs of this appeal and those of the lower 
appellate Court will be in proportion to 
the success of each of tl e parties 

Mallik, J.-I agree. 

N K. Decree modified. 
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Rankin, C. J., and Buckland, J. 

Dam Gopal Goenka — Petitioner. 

V 

Corporation of Calcutta — Opposite 
Party 

Criminal Revn. No. 1017 of 1927, De- 
cided on 16th De ember 1927, 

Calcutta Municipal Act (3 of 1923), S. 667 (a) 
— New procedure prescribed by Act 6 of 1920 is 
to be applied to proceedings in contravention 
of the old Act as well as the new Act. 

By Act 5 of 1926 provision has been made 
whereby proceedinga relating to a contravention 
of the provisions of the Calcutta Municipal Act, 
1899, are to be taken in the manner prescribed 
by the Act of 1923 ; in other words/the new 
procedure is to be applied to contravention of 
the old Act as well as to contravention of the 
new Act. [p 208 C 1] 

Suresh Chandra Talukdar and Mohen^ 
dra Kumar Ghose for Petitioner. 

D. N. Bagchi^ Baranashthasi Mukerjee 
and Gopendra Krishna Banerjee— (or 
Opposite Party. 

Rankin, C. J. — la this case it would 
appear that it is alleged by the Corpora- 
tion of Calcutta that the present appli- 
cant at his house No. 7, Bysack Street, 
had certain additions and alterations 
made without any necessary sanction 
being obtained from the Corporation in 
that behalf. It would seem that these 
additions and alterations were mide at 
some time prior to 1923 and it would seem 
that after the new Municipal Act of 1923 
came into force proceedings were taken to 
get a demolition order from a Magistrate 
in respect of the erections complained 
of.^ Those proceedings were apparently 
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brought without taking the necessary pre- 
liminary steps prescribed by Ss. 363 and 
364, Calcutta Municipal Act 1923 and it 
was pointed out at the time that oven if 
those proceedings were regarded as pro- 
ceedings under the old Act of 1899 they 
again were incurably defective by reasons 
that there had been no preliminary sanc- 
tion given by the General Committee as 
required by the old Act. Accordingly 
those proceedings came to nothing and 
what has happened after that has been 
first of all that the legislature has passed 
Bengal Act 5 of 1926 That having been 
passed the present proceedings were really 
founded by a notice dated 22nd July 1927, 
calling upon the applicant to 

show causo why an ordor should not be made 
under S. 303 of the Act of 1923 directing that 
the work of all erections done at premises No. 7, 
Bysack Street, or so much of the same as has 
been unlawfully executed be demolished at your 
expense on the following among other grounds: 
additions and alterations without sanction. 

That is a notice which was headed “S. 363, 
Act 3 (B C.), 1923 ”. 

Now, it appears to mo that if this 
matter has stood upon S. 363 of the 
Act of 1923 alone, it might very well bo 
said that these erections having been 
completed before 1923 were not “ alter- 
ations or additions ” wifchin the meaning 
of that particular S. 363 of the Act of 
1923. Bub it has been drawn to our at- 
tention that by Act 5 of 1926 provision 
has been made whereby proceedings re- 
lating to a contravention of the provi- 
sions of the Calcutta Municipal Act, 1899 
are to be taken in the manner prescribed 
by the Act of 1923 ; in other words, the 
new procedure is to be applied to con- 
travention of the old Act as well as to 
contravention of the new Act. Accord- 
ingly this would bo perfectly good order 
to make under S. 363 of the new Act al- 
though the breach of the regulation was 
committed under the old Act 

It has been suggested in argument by 
Mr. Taluqdar that the third clause of the 
new 557 (a) section, inserted in the Act of 
1923 by the amending Act of 1926 does 
not have this effect. If one looks at the 
three clauses of that new section one finds 
therein that the first clause is to say that 
a proceeding which has been instituted 
under the old Act or which might have 
been instituted under the old Act may 
be continued or instituted by the Corpor- 
ation as constituted under the new Act. 
That is the first clause. With reference 


to those provisions which require certain 
sanctions or preliminary procedure before- 
legal proceedings can be validly started 
there is the second sub-section. The pur- 
pose of that is to say that the powers and 
duties of the General Committee and of 
the Chairman under the old scheme shall 
be deemed to have vested in the Corpor- 
ation and the Chief Executive Officer 
respectively and that when any action 
has been take^a in accordance with the 
old Act such action shall bo deemed to* 
have been taken by the corresponding 
authority under the new Act, and the- 
corresponding provisions of the new Act 
shall be deemed to have been complied 
with. The third clause begins by say- 
ing: “ Save as provided in sub-S. (2). 
With that exception, namely the excep- 
tion of the particular provisions already 
made with regard to those matters, it 
says that 

the procedure prescribed by this Act shall be 
followed ia all proceedings relatiug to a con- 
travention of the provisions of the Calcutta 
Municipal Act, 1899. 

In my judgment the effect of that is this: 
there is no doubt that necsssary sanction 
had been taken before those proceedings* 
were instituted before a Magistrate. That 
being clear enough, sub-S (2) of the new 
section, having been complied with in 
that way, for the rest the new procedure 
is to bo applied to a legal proceeding re- 
lating to a contravention of the old Act. 
That being so I am of opinion that the 
application to the Municipal Magistrate 
is quite in order. 

It has boon suggested that because the 
previous proceedings to obtain a demoli- 
tion ordor came to nothing by reason 
that there was no sanction in the proper 
way no further application can bo made 
by the Corporation to have these struc- 
tures demolished How the matter would 
have stood had the previous application 
been dealt with on the merits is another 
matter. But I am quite satisfied that 
the mere fact that proceedings have been 
held to be nugatory because they were 
not started after proper sanction cannot 
prevent new proceedings after sanction 
from being started to obtain a demolition 
order. 

In this view the rule must be dis- 
charged. 

Buckland, J. — I agree. 

N.K. Buie discharged. 
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Gregory, J. 

A B, MiioheH-~Appiioa,nt. 

V. 

J. G. Dutt — Opposite Party, 

Ordinary Original Civil Jurisdiction, 
Decided ou 26Dh May 1927. 

(а) Galcutta Municipal Act (3 of 1923), 
8, *27 (3) — rime to receive denosit money ex- 
tended by Corporation — Candidate paying his 
deposit -money after three days but within ex- 
tended time — His nomination is still rendered 
void, 

Seabion 27 is maadatory, and its plain sense 
is that within throe days of the nomination the 
candidate mast pay the deposit money, other- 
wise hi8 nomination is rendered void. 

[P 210 0 1] 

The last date fixed for the filing ot the nomi- 
nation papers was 27ch February 1927. As 
27th February was a Sunday, the Chief Exe- 
cutive Oiiioor of the Corporation published a 
notice in the “ Statesman ” to the effect that 
27th February bai -g Sunday, the deposit 
money of the candidates, ordinarily due on 
1st March under S. 2? (3) of the Act, would be 
received up bo 5 p. m. of 2ad March. A, a 
candid iibe for election, paid the deposit money 
on ‘ind March. The scrutiny of the nomina- 
tions was held on 3rd March. A’s nomination 
was accepted as a valid one and he was duly 
elected as Oounoillor for the Corporation. 

Held ; that his nomination was void. 

[P 210 G 1] 

(б) Calcutta Municipal Act (3 of 1923), 
Ss. 27 (3) and IG — Improper acceptance of a 
nomination is an adm^jss-ihle ground for the 
purposes of S. 46. 

Because the improper rejection of a nomina- 
tion at chj scrutiny, tor any of the reasons con- 
tained in B. I'j, IS mide a ground for disputing 
the election, it is nob the reasonable and oor- 
root interence to be drawn from the words of 
the section that th^ improper acceptance of a 
nomination which had boon rendered void is 
not an admissible ground for the purposes 
of S. 46. [P 210 C IJ 

(c) Maxim-^Thc doctrine of ejusdem generis 
explained. 

Every word ought prima*faoie to bo construed 
in its primary and naDural sense, unless a 
secondary or more limited sense is required by 
the suoject or tho context. [P 210 0 2J 

The rule of coustruetioa which is called the 
ejusdem generis doctrine or sometimes nosei- 
tur socus is one, which ought to be applied 
with great caution beoiuso it implies a depar- 
ture from the natural meaning of words in* 
order to givS them a meaning which may or 
may nob nave been the intention of the legis- 
lature : Attorney-Qeneral v. Merces: (ld83) 
8 App. Cas, 116 and other English cases, Ref, 

[P 210 0 2] 

H. /g. Suhrawardy — for Pofcitioaer. 

N. N. Sirojtr, D%agford lames and 
C. C. Biswa^t-iov Opposite Party. 


Judgment. — This is an application 
under the Calcutta Municipal Act (3 of 
1923 B. 0 ), for an o»der declaring the 
election of Mr. J. C. Dutt as Councillor 
for the Corporation for the Waterloo 
Street Constituency Ward No. 12 of the 
C irporation of Calcutta at the second 
Municipal General Election null and 
void. It is also prayed that one Mr. S. 
J. Cohen, the next candidate, be declared 
duly elected for the said ward. 

The petitioner, Mr. A. B. Mitchell, is 
a geatlenaan whjse name is enrolled in 
the electoral roll as a voter, and he dis- 
putes the validity of Mr. Dutt's election 
in the present proceedings which have 
been instituted under S. 46, Municipal 
Act. By this section any person enrolled 
in the electoral roll may apply to the 
High Court 

if there is any dispute as to whether any per- 
son whose name is published under sub-S. (8) 
of S. 29 is qualified to bo elected a Councillor, 
or if the validity of any election is questioned, 
whether by reason of the commission of any 
oorrupD practice by a candidate or his agent or 
by any other person or by reason of the impro- 
per rejection of a nom. nation or of the i npro- 
par recaption or refusal of a vote or for any 
other cause. 

Section 47, to which I shall refer, later 
states toe grouads oi which the election 
of a returned candidate shall bo void. 

The facts, waich are not disputed, are 
as follows : 

The last date fixed for the filing 
of the nominatija papers was 27Dh Feb- 
ruary 1927. As 27th February was a 
Sunday, the Chief Executive Officer of 
thj Corporation publish^ a notice in 
the “ S^^atesman (issue of 2ith Febru- 
ary) to the eifaot that 27th February 
being Sunday, the deposit money of the 
candid ites, ordinarily due on Ist March 
under S. 27 (3) of the Act, would be re- 
ceived up to 5 p. m. of 2ad March. 
Mr. Dutt paid the deposit money on 
2nd March. The scrutiny of the nomi- 
nations was held on 3rd Mareh. 
Mr. Dutt’s nomination was accepted as 
a valid one, and he proceeded to election 
as a validly nomiaated candidate The 
eleition for Ward No. 12 took place on 
16th Marjh and Mr. Duot was declared 
by the Receiving Office'* as the candidate 
who had been duly elected as Councillor 
for the Corporation for Ward No. 12. 
His election is now impugned on the 
ground thiC it proceeded upon a nomina- 
tion that was void. 
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SectioQ 27 (3) oi tho Act providaa as 
follows : 

A candidate who has been duly nominated 
shall within three days of his nomination de- 
posit with the Executive Odicec Rs. 250 

Failure to deposit the said amount 

shall render the nomination void. 

Ib is nob disputed that under this seo- 
tioa the deposit money was due on Ist 
March, and t have not understood coun- 
sel for Mr Dabt to contend that the 
Corporation had any authority to extend 
the time prescribed by the Act for paying 
the deposit money, but the aoswer 
made to the objection that Mr. Dutb's 
nomination was void, is that S. 27 (3) 
does nob say that failure to deposit 
Rs. 250 within three days of the nomi- 
nation shall render the nomination void. 
I think the section can mean nothing 
else, ib is mandatory; and its plain sense 
is that within three days of the nomina- 
tion the candidate must pay the deposit 
money, otherwise his nomination is ren- 
dered void. On the admitted facts it 
must be held that the nomination in 
this case was rendered void. 

Then it is coatended that, assuming 
the nomination was void, an objection to 
the validity of the election on that 
ground does not lie under S. 46 of the 
Act. It is argued that the scope of that 
section is confined to two general mat- 
ters : the qualification of the elected 
candidate bo be elected a Councillor and 
to the validity of the election on any of 
the grounds statel, and that the general 
words “ or for any other causa ” must be 
construed so as to admit ouly such other 
grounds as are ejusdem generis with 
those preceding these words. In sup- 
port of the argument it is pointed out 
that inasmuch as only an improper rejec- 
tion of a nomination is under the section 
made a ground for disputing the vali- 
dity of an election, an ‘improper accep- 
tance of a nomination is by implication 
shut out from the section as a valid 
ground of objection. I am unable to 
construe the section in this way. I can- 
not agree that because the improper re- 
jection of a nomination at the scrutiny,, 
for any of the reasons contained in R. 15, 
is made a ground for disputing the elec- 
tion, the reasonable and correct inference 
to be drawn from the words of the sec- 
tion is that the improper acceptance of 
a nomination which had been rendered 
void is not an admisnble ground for the 
purposes of S. 46. 
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On 'the subject of limiting general 
terms in a statute the Judicial-Commit- 
tee in the case of Attorney General v. 
Heroes (1) laid it down as a sound rule 
that every word ought prima facia to be 
construed ‘in its primary and natural 
sense, unless a secondary or more limited 
sense is required by the subject or the 
context. 

In the case of Smelting Go. of Austra- 
lia V. Commissioners of Inland Bei)enue 
(2) Rigby, L.d., on the same subject 
said : 

The rule of coastructioa which ia called the 
ejusdem generis doctrine or sometimes .noseitur 
socus is one, which, I think, ought to be ap- 
plied with great caution because it implies a 
departure from the natural meaning of the 
words in order to give them a meaning which 
miy or may not have been the intention of the 
legislature. 

I may also refer to a short passage in 
the judgment of Esher, M. R., in Powell 
V. Kempton Park Baoecourse Co. (3), 
which shows how far the rule of ejusdem 
generis should be carried, if it is applied: 

That rule requires an interpretation of the 
general words limiting them to matters or 
things of the same kind as to the mischief 
being dealt with, as the previous words, but an 
interpretation as wide as the limitation just 
described will admit. 

In the present case the ground of ob- 
jection taken to the validity of the elec- 
tion is consistent with every word in 
S. 46, and I cannot see that any difficulty 
or complication cm arise if this ground 
of objection is admitted under the general 
words as a proper one for the purposes 
of S. 46. In my opinion ib would be 
pushing the principle of the rule of 
ejusdem goueris too far not to do so. 

Section 47 of the Act, referred to 
before, states the grounds on which the 
election of a returned candidate shall be 
void, and ib provides that when the High 
Court is of opinion that the result of the 
election has been •materially affected by 
any noncompliauce with the provisions 
of the Act or the rules made thereunder, 
the election of the returned candidate 
shall be void. In this case, as stated 
before, by reason of the noncompliance 
with the provisions of S. 27(3) Mr. Dutb’s 
nomination was rendered void, bub it 
was acted upon at the scrutiny of nomi- 
nations as a valid one — probably because 

(1) [1883] 8 A. c7778. ’ ~~ ’ 

(2) [L837] IQ. B. 175r=33 L. J. Q. B. 137=: 

45 W. R. 203=75 L. T. 534=61 J. P. 116. 

(3) [1897] 2 Q. B. 242=66 L. J. Q. B. 601=:61 
J.P. 548=45 W. R. 8=77 L. T. 2. 
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the receiving officer proceeded upon the as- 
sumption that the Act had been complied 
with by virtue of the notice published by 
the Executive Officer in the “Statesman.’* 
Be that as it may, in the result Mr. Dutt 
was elected though he was not a duly 
nominated candidate. In my opinion, 
the objection to the election falls within 
the purview of S. 46, and the result of 
the election was materially affected by 
the Aoncompliance with the provisions 
of S. 27(3). The consequerJce of that non- 
compliance vitiated the election which 
I hold was null and void and which I set 
aside. 

With regard to the contention that the 
next candidate should be declared elected 
I may say at once that I can find nothing 
in the Act to support it. It is urged 
that whereas S. 46 provides that a fresh 
election shall be held if the Court sets 
aside an election or holds it to be null 
and void, S. 47 merely provides that the 
election shall be void, and that it does 
not provide that a fresh election must be 
held. I must confess I am unable to 
appreciate the argument. S. 47 is not 
independent of S. 46 for it applies, in 
terms, to proceedings instituted under 
S. 46. It is clear from its scheme that 
S. 47 was intended to sot out in Cl. (1) 
those cases in which an election shall be 
deemed void, and in Cl. (2) those cases in 
which discretion is given to the Court to 
find that an election is not void. There 
is no sensible distinction between the 
expressions “void” and “null and void” 
which are used indifferently in the two 
sections. I hold there is nothing in the 
Act to support the contention that the 
next candidate, Mr. Cohen, must be 
declared elected. In the result, though 
I must hold that Mr Dutt’s election was 
void, the prayer that Mr. Cohen be 
declared elected cannot be entertained.; 

Besides this petition of Mr. Mitchell, 
another petition was presented to this 
Court and a rule obtained on it by 
Mr. Prabodh Das who appeared and 
argued his petition in person. By agree- 
ment of all the parties both petitions 
were heard together. Mr. Das impugns 
the validity of Mr. Dutt’s election on the 
same ground as that taken in Mr. Mit- 
chell’s petition, but he does not contend 
that the next candidate (Mr. Cohen) must 
be decflared elected. As both these ques- 
tions have been dealt with in my judg- 
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ment I need not say anything further 
with regard to them. 

N.K. Election declared void. 
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SUHRAWAIIDY AND GRAHAM, JJ. 

Jewraj Khariiual — Appellant. 

V. 

Doyal Chand Johury and another — 
Respondents. 

Appeal No. 168 of 1927, Decided on 
17th November 1927, from Original 
Order of Dist Judge, of 2I‘Parganas, D/- 
2nd and 8th February 1927. 

Provincial Insolvency Act, S. 70 — Court has 
discretion to satisfy itself in any way it thinks 
proper before ordering insolvent' s prosecution. 

Considering the history of S. 70, Provincial 
Insolvency Act, it would appear that the legis- 
lature intended that the Judge should satisfy 
himself in any way he thinks proper before 
ordering a prosecution of the insolvent ; and 
this interpretation is justified by the omission 
from the amending Act of the direction which 
made it necessary for the Court to serve a notice 
on the debtor and hear him before ordering his 
prosecution : 20 Cal. 471, Foil. ; 15 C. W. N. 
691, Dist. [P 213 C 2] 

{Doubted) \YhetheT the words “preliminary 
enquiry” in S. 70 of the Act necessarily mean a 
judicial enquiry on sworn evidence. [P 214 C 2J 

Panchanon Ghose and Apurba Gharan 
Mukherjee — for Appellant. 

J. N. Majumdar and Bamesh Chandra 
Pal — for Respondents. 

Suhrawardy, J. — This is an appeal 
against an order of the District Judge of 
24-Parganas passed under S. 70, pro- 
vincial Insolvency Act, 1920, directing 
the prosecution of the appellant on mak- 
ing a complaint to a Magistrate of some 
offences mentioned in S. 69 of the Act. 
It appears tl^t one of the creditors of 
the insolvent made an application before 
the District Judge complaining of certain 
fraudulent acts of the insolvent which 
were mentioned under seven heads in the 
petition. There was also a report from the 
Receiver in which it was complained that 
the insolvent had not disclosed all his pro- 
perties. The learned Judge, presumably 
on the material before him held that 
he was satisfied that the insolvent had wilfully 
failed to perform the duties imposed on him by 
S. 22 of the Act by not producing his accounts 
and other books and by withholding documents 
relating to his afiairs and that he had failed to 
disclose certain property to wit, two motor cars. 

The appellant has appealed against the 
propriety of this order, haying obtained 
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special leave from this Court under S. 75, 
Provincial Insolvency Act. The point 
which has been pressed before us is that 
the District Judge ought to have held a 
preliminary enquiry before making a com* 
plaint under S. 70, and in the present 
case he did not give sufficient opportunity 
to the insolvent to prove that he had not 
committed the offences mentioned in the 
Judge’s order. Great stress is laid on the 
words “after such preliminary enquiry, 
if any, as he thinks necessary** in S. 70 
as it now stands. In order to understand 
what is meant by those words in the 
section it may be necessary to go back into 
the history of S. 70 of the Act. In the 
Act of 1907 S. 43 which dealt with of- 
fence in the course of insolvency proceed- 
ings, provided thus : 

If a debtor, whether before or after the 
making of an order of adjudication wilfully 
makes false entries in the inventories, Scg , the 
Court may sentence him, by order in writing, 
to simple imprisonment for a term which may 
extend to one year ; and in every such case the 
Court shall record the facts constituting the 
offence with the statement (if any) made by the 
debtor. 

In practice the wording of the section 
was found to be vague and unworkable 
and it was, therefore, considered necessary 
to make it more explicit. S. 43 of the 
Act of 1907 was accordingly replaced by 
S. 70 of the Act of 1920 That section 
provided as follows : 

Whero the Court is aatinfiod that there is 
ground for enquiring into any offence referred 
to in S. 09 the -Court shall direct that a notice 
be served on the debtor in the manner pres- 
cribed in the Code of Criminal Procedure, 1898 
for services of summons calling upon him to 
show cause why a charge or charges should not 
be framed against him. 

The section further provided that the 
Insolvency Court might tfy the charge 
itself and convict the accused and sen- 
tence him to terms of imprisonment not 
exceeding three years. The last clause of 
S. 70 provided that the Court might 
instead of itself inquiring into an offence 
under S. 69 make a complaint thereof in 
writing to the nearest Magistrate of the 
First Class. S. 70 of the Act of 1920' 
therefore authorized the insolvency Court 
either to enquire into the offence itself 
and punish the accused or to send him to 
a Magistrate for trial. Then came the 
report of the Civil Justice Committee, 
1924-25, which recommended that the 
procedure in this respect should he sim- 
plified and assimilated to that in Fngland 
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and recommendation was made in the 
following words : 

We thiuk, moreover, that the necessity for 
notice to the insolvent might well be discarded 
altogether and that the procedure in such 
Cases might be further assimilated to the pro- 
cedure in England whereby an order for prose- 
cution should be obtained from the bankruptcy 
Court without consulting the bankrupt on the 
subject, the bankrupt having plenty of time 
and opportu ity to say when he is arraigned 
before the criminal Court. 

Attempt was made to give effect to 
this recomraonUation and S. 70 of the Act 
of 1920 was amended by Act 9 of 1926. 
By that Act the first three clauses of 8. 
70 of the Act of 1920 were repealed and 
following clauses substituted : 

Where the Court is satisfied, after such preli- 
minary enquiry, if any, as it thinks necessary, 
that there is ground for enquiring into any of- 
fence referred to in S. 69 and appearing to have 
been committed by the insolvent, the Court may 
record a finding to that effect and make a com- 
plaint of the offence in writing to a Mogistrate 
of the First Class having jurisdiction, and such 
Magistrate sh ill deil with such complaint in 
the manner laid down in the Code of Criminal 
Procedure, 1898. 

The effect of this amendment to take 
away the power from the insolvency 
Court of itself trying the insolvent and 
sentencing him to punishment, and also 
to dispense with the necessity of serving 
notice on the debtor setting forth the 
substance of the offence and of hearing 
him in answer. In place of the'latter pro- 
vision in tho Act of 1920 it was enacted 
that the insolvency Court might hold a 
preliminary inquiry, if any, before order- 
ing tho prosecution of the insolvent. If; 
is not necessary for our present purposa 
but I may mention that the amendment 
made in 1926 was so clumsily done that 
the last two CIs. (4 and 6), of S. 70 and the 
last sentence in S. 69 of the Act of 1920 
were left undisturbed. These clauses, by 
amendment made in 1926, had become 
redundant and meaningless. This omis- 
sion was subsequently discovered and 
Acts 10 and 12 of 1927 were passed with 
certain repealed words in the amending 
Act 9 of 1926 in S. 69 of tho Act of 1920 
the effect of which is that S. 70 stands 
as it was enacted by the Act of 1926 
minus CIs. (4) and (5) of S. 70 of the Act 
of 1920. The amendment made in 1927 
does not affect this case as the order of 
the learned District Judge was passed 
before the Act of 1927 came into force 
the order being dated 2ad February 1927. 

Now we have to consider the meh,ning 
of the words “after such ^preliminary 
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enquiry, if any, as it thinks necessary** 
that have been introduced into the section 
by the Act of 1926. If the plain and 
natural meaning is given to these words 
they make it discretionary with the Judge; 
(1) to hold a preliminary enquiry: and (2) 
if it holds one, to have it of such a nature 
as it thinks necessary. In other words 
the Judge may or may not hold a preli- 
minary enquiry and, if he decides to hold 
one, he may make such enquiry as ho 
thinks necessary in order ^;o satisfy him- 
self that there is ground for enquiring into 
the olfences referred to in S. 69. That 
seems to be the ordinary sense in which 
the worde have been used leaving it en- 
tirely to the discretion of the Judge to 
determine how he will be satisfied before 
ordering the prosecution of the insolvent. 
But reference has been made to S. 476, 
Criminal P. 0., 1898, where those very 
words are used in connexion with the 
procedure in case of complaints by Courts 
of Justice. In interpreting those words 
in the section the Courts have held that 
they make it entirely discretionary with 
the Court to order inquiry ; but in soma 
cases the superior Courts have interfered 
with the order of the inferior Court on 
the’ground that the case is such in which 
preliminary enquiry ought to have been 
made. There are considerations which 
do not depend upon any interpretation of 
the statute but upon the facts of each 
particular case. For myself I prefer to 
adopt the dictum of Pigot, J. in the case 
Baperam Surma v Gouri Nath Dutt (1) : 

Although it may sometimes wall be that a 
preliminary inquiry ought to be hold, the adop- 
tion of a rigid rule to that effect would simply 
introduce into the criminal procedure in this 
country a new stage as a matter of imperative 

necessity We do not think that such 

a practice is rendered imperative by the law, 
and it is not desirable that it should be neces- 
sarily, and in every case, introduced. 

In the case of Durpa Narayan Bera v. 
Bepin Behary Milter (2) it has been held 
that the holding of a preliminary enquiry 
in a proceeding under S. 476, Criminal 
P. C., is discretionary and a person against 
whom an order for prosecution has been 
passed without such an enquiry cannot 
complain. Then the learned Judges add, 
“unless he has been prejudiced by the 
omission ’* This qualification might 
have been considered necessary in that 
oase ; but there is nothing in the law 

(1) »C1892] 20 0al.T74. 

(2) [1911] 14 0. L. J. 123=10 I. C, 06=15 

C. 691. 


to support the view that the discre- 
tion of the Judge is in any way res- 
tricted or saddled with any qualification 
by the law. It is not always safe to in- 
terpret one statute with reference to 
another statute dealing with a different 
subject ; but as S. 70, Provincial Insol- 
vency Act and S. 476, Criminal P. C., deal 
with offences, tho!>gh of different nature, 
it might be taken that in introducing the 
words in S. 70 the legislature had 
S. 476, Criminal P. C., in view. Con- 
sidering the history of S. 70, Provincial 
Insolvency Act, as I have attempted to 
detail above, it would appear that the 
legislature intended that the Judge 
should satisfy himself in any way he 
thinks proper before ordering a prosecu- 
tion; and this interpretation is justified 
by the omission from the amending Act ol 
the direction which made it nece-sary for 
the Court to serve a notice on the debtor 
and hear him before ordering his pro- 
secution. As the section now stands the 
Court may pass an order under S. 70 ox 
parte and in the absence of the insolvent 
This being the law the District Judge has 
not acted in contravention of any pro- 
vision of the law. The question that 
remains for consideration is whether in 
the circumstances of the present case he 
has exercised his judicial discretion pro- 
perly or whether he should have given 
the insolvent an opportunity of satisfy- 
ing him that there was no ground for 
ordering his prosecution. It appears that 
the creditor filed a statement formulat- 
ing the charges and the nature of the 
evidence he sought to produce. The in- 
solvent's pleader was informed of that 
fact and he took time to look into the 
charges. A week after the learned Judge 
heard the pleader for the in^^^olvent and 
also the creditor and on the following 
day hold that he was satisfied that the in- 
solvent had committed the offences under 
the Act. 

Section 70 of the Act of 1920, as I have 
observed, was amendecj by removing from 
it the procedure under which the District 
Judge could himself try and convict the 
insolvent as it was found in practice that 
it entailed waste of time *of the insol- 
vency Court and as it was found undesi- 
rable that the Court dealing with insol- 
vency proceedings should itself try the 
offence in regard to which it might 
reasonably be held to have formed an 
opinion prejudicial to the alleged offender. 
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If we adopt the view that has been 
pressed before us, namely, that the Dis- 
trict Judge ought to hold a preliminary 
enquiry by which is suggested a judicial 
enquiry giving opportunity to both sides 
to adduce evidence and fight the matter 
out before him the object of the amend- 
ment would be entirely lost. In that 
case there should be two enquiries: one 
before the Judge and another before the 
Magistrate to whom the case might 
be sent. I am not prepared to hold that 
in the present case the learned Judge has 
not exercised his judicial discretion pro- 
perly in ordering the prosecution of the 
insolvent. But 'it is argued that the 
learned Judge ought not to have relied 
upon the report of the receiver and upon 
the petition filed by the creditor. We 
do not know if the learned Judge merely 
relied upon the allegation made by the 
creditor. But it seems to me that he 
was within his rights in attaching im- 
portance to the report of the receiver, 
his own officer. There is no question 
whether the report of the receiver is ad- 
missible in evidence according to the 
Evidence Act; it is the report of an 
officer of the Court bringing certain facts 
to its notice; and the Court, after perus- 
ing the report, may in its discretion call 
for proof of the facts alleged or act upon 
the report. The fact that the learned Judge 
out of the seven charges made by the 
creditor, picked out two for consideration 
shows that he gave proper consideration 
to the case after hearing the insolvent’s 
pleader and has come to a conclusion 
which cannot be said on the ’materials 
before him to be wrong. 1 will, there- 
fore, dismiss the appeal with costs four 
gold mohurs to come out of the estate of 
the insolvent. 

Graham, J. — The facts shortly are 
that the appellant, Jewraj, applied on 
27th June 1927 to be adjudged an insol- 
vent and a receiver was appointed. In 
the case of the proceedings which fol- 
lowed, it transpired, or at all events it 
is alleged, that the insolvent had wil- 
fully failed to perform some of the 
duties imposed on him by S. 22, Provin- 
cial Insolvency Act, by not producing 
his account books and other books and 
by withholding documents relating to 
his affairs; and further that he had failed 
to disclose certain property, to wit, two 
motor-cars. A report was called from 
the receiver and on the basis thereof and 
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on hearing the pleaders on both sides the 
learned Judge ordered the prosecution of 
the insolvent under S. 69 of the Act and 
directed to issue a letter of complaint to 
the Magistrate as provided for in S. 70 
of the Act. The main ground on which 
the orders are assailed is that they have 
been passed upon insufficient material® 
and that the learned Judge should, be- 
fore making the orders, have he,id a 
judicial enquiry, it being contended 
that the words “ preliminary enquiry/' 
in S. 70 mean a judicial inquiry, that is to 
say, upon sworn evidence. In my judg- 
ment this contention is without sub- 
stance. S. 70, as it now it stands, after 
the amendment effected by the repealing 
Act (10 of 1927), reads as follows: 

Where the Court is satisfied, after such 
preliminary enquiry, if any, as it thinks neces- 
sary, that there is ground for such enquiry into- 
an offence referred to in S. 69, and appearing to 
have been 'committed by the insolvent, tho 
Court may record a finding to that effect and 
make a complaint of the offence in writing to .a. 
jMagistrate of the First Class having jurisdiction, 
and such Magistrate shall deal with such com- 
plaint in the manner laid down in the Code 
of Criminal Procedure, 1898. 

It is clear that the Court has the dis- 
cretion to make a preliminary enquiry or 
not as it thinks fit. It is not bound to 
do so. Speaking myself I do not think 
that upon the facts of the present case we 
should be justified in interfering with 
the discretion which has been exercised! 
by the learned District Judge. It seem® 
to me further to be open to some doubt, 
whether the words “ preliminary en- 
quiry ” in S 70 of the Act necessarily: 
mean a judicial enquiry on sworn evi- 
dence. We have not been shown any 
authority in support of this proposition. 
It is to be born in mind that in the in- 
solvency proceedings the report of the 
receiver is often acted upon by the Court 
and I see no reason why the learned 
District Judge, acting as he did upon the 
report of the receiver and after hearing 
the pleaders on both sides, should not be 
held to have sufficiently complied with 
the requirements of the section. It is 
to be observed tl^at what the section 
requires is that the Court should be 
satisfied that there is ground for enquiry. 
What seems to be contemplated is that 
the enquiry should be made, if neces- 
sary, before the Magistrate instead of 
taking up the time of the District J^udge 
whose time ought not to be wasted over 
such matters. The Magisti'^^e has to 
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deal with the complaint in the manner 
laid down in the Criminal Procedure 
Code and it by no means follows that he 
will necessarily issue process on the 
complaint without making a preliminary 
enquiry or directing investigation as he 
is empowered to do under S. 202, Crimi- 
nal P. C. I agree, therefore, with my 
learned brother that the appeal fails and 
shoujd be dismissed. Civil Rule 408 (m) 
of 1927 is discharged. ^ 

N.K. Appeal dismissed. 

Buie discharged. 
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Page and S. C. Mallik, JJ. 

Surendra Nath Dutta and others — 
Judgment-debtors — Appellants. 

V. 

Tripura Pada Bhattacharjee Q,nd others 
— Auction-purchasers and Decree-holders 
— Respondents. 

Appeal from Original Order No. 379 of 
1926, Decided on 15th August 1927. 

Civil P. C'., 0. 1, 11. 10 — Appellant becomi^^g 
insolvent — Official Assignee not proceeding with 
appeal — Party claiming to be entitled to the 
property of appellant under mortgage apply- 
ing for substitution — Substitution cannot be 
alloioed. 

During the pendency of the appeal from an 
order of dismissal of an application for setting 
aside the sale the appellant judgment-debtor was 
adjudicated a bankrupt. Thereupon, the Official 
Assignee elected not to proceed with the appeal. 
A petition was presented by a party who claimed 
to be entitled to the property in dispute under a, 
mortgage executed in his favour by the judg- 
ment-debtor. Throughout the whole of these 
proceedings the claimant took no steps to vindi- 
cate his rights. He sought for an order that he 
might be added or substituted for the insolvent or 
the Official Assignee as appellant in the appeal. 

Held : tl^at such an application was mis- 
conceived, and the petitioner was not entitled to 
the order which he claimed having elected not 
to enforce whatever rights he had. [P 215 C 2J 

Sarat Chandra Mukherjee and Indu 
Bhusan Mukherjee — for Appellants. 

Haradhan Chatterjee, Sushil Chandra 
Duttj Khitindra Nath Basu and Shishir 
Kumar Banerjee — for Respondents. 

Page, J . — This is an application by 
the respondents in an appeal that the 
appeal be dismissed as against them and 
for incidental relief. The respondents are 
the auction-purchaser and the decree- 
holder. The decree was obtained against 
the perscjm who presented the appeal in 


the suit. In execution of that decree the 
property in dispute was sold at an auction 
sale. After the sale, the judgment-debtor 
applied to set aside the sale under 0. 21, 
R. 90. That application was dismissed. 
From that application an appeal was 
preferred to the High Cdurt. During 
the pendency of the appeal the judgment- 
debtor was adjudicated a bankrupt. 
Thereupon the Official Assignee elected 
not to proceed with the appeal. Hence 
the present application. Now, the judg- 
ment-debtor having been adjudicated an 
insolvent pending the appeal ceased to 
have any interest in the matter, and his 
assets passed to the Official Assignee. 
The Official Assignee having elected not 
to proceed with the appeal the respon- 
dents are entitled to have the appeal dis- 
missed. 

A petition has been presented by a 
party who claims to be entitled to the 
property in dispute under a mortgage 
executed in his favour by the judgment- 
debtor in 1922. Throughout the whole 
of these proceedings until the present 
application was filed, this claimant has 
taken no steps to vindicate his rights. 
He now seeks for an order that he may 
be added or substituted for the insolvent 
or the Official Assignee as appellant in 
the present appeal. In my opinion, such 
an application is misconceived, and the 
petitioner is not entitled to the order 
which he claims. Whatever rights he 
has or may have had, he has elected not 
to enforce. He is at liberty, of course, 
to take such steps as may now be open 
to him to vindicate his rights. But after 
the adjudication and after the refusal of 
the Official Assignee to prosecute the 
appeal, in my opinion, he is entitled to 
proceed with the appeal. The result is 
that the appeal will stand dismissed with 
costs, the costs of and incidental to the 
appeal to be a claim against the estate of 
the insolvent. The petition is dismissed 
with costs. The hearing-fee in respect of 
the’appeal is assessed at two gold mohurs 
for each respondent, and the hearing-fee 
of the petition on behalf of the Karnani 
Industrial Bank, Ltd. is two gold mohurs 
in favour of each of the opposite parties. 
The unspent balance of the paper-book 
costs, deposited by the respondents, 
should be refunded to them. 

S. C. Mallik, J. — I agree. 

N.K. Appeal dismissed. 
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Page and Graham, JJ. 

Chandra Kishore Ghakravarty — Defen- 
dant — Appellant. 

V. 

Biseszvar Pal and Sachindra Kumar 
Goswamif executor to the estate of Ba- 
shiram Pal^ and another — Plaintiffs — 
Respondents. 

Appeal No 489 of 1925, Decided on 
28th July 1927, from appellate de- 
cree of 2nd Addl. Dist. Judge., Dacca, 
D/- 7th November 1924. 

{a) Cosharer — Possession by a cosharer of 
common land in excess of Jus share without 
objection from other cosharers — lie is not 
bound to pay profits accrued from the same. 
Where one cosharor is ia separate posses- 
sion of the common land (whether or not the 
portion of the laud which be is occupying is 
in excess of the area that would fall to him 
upon partition) without objection from or 
ouster or exclusion of the other cosharers, he 
ia under no obligation either to account or to 
pay compensation to sujh coshacers in res- 
pect of the profits which hive accrued to him 
by reason of the skill or industry which he has 
employed in making good use of the property 
while he was in possession : Henderson v. 
Eason: (1852) 17 <*/. i3. 701, Foil,: IQ Cal. 10 
(P. C.); 23 Cal. 799 ; and A. I. R. 1924 P. C. 
144, Dist. [P 216 C 2 P 217 C ij 

(6) Cosharer — Terms “ exclusion ” and 
“ ouster ” explained — Physical possession is 
not necessary for proving an ouster. 

To exclude is to “ keep out, bo oust is to 
“ put out, ” of possession. But it is not essen- 
tial to prove physical dispossession in order to 
establish an ouster. For ouster and exclusion 
may be actual or constructive, and whenever a 
ootenant remains in separate occupation in 
defiance of a claim to joint possession asserted 
by his cosharera, and thus prevents them from 
obtaining possession, he ia deemed to have 
excluded or ousted his cosharers. Separate 
ocoupation by one cosharer, therefore, is not 
necessarily exclusive occupation ; it may or 
may not be, according to the ciroumsbanoes 
that are proved, and each case will turn upon 
its own facts. [P 217 0 2j 

Birendra Kumar De — for Appellant. 
Bajendra Chandra Guha and Gharu 
Chandra Ghoudhuri ~ior Respondents. 

Page, J — This is a suit brought by 
cosharors against another oosharor of 
immovable property to recover com- 
pensation for occupation by the defen- 
dant of more than his share in the land 
of which all the cosharers are tenants-in- 
oommon. The appeal depends upon an 
issue of fact;, for, when that issue has 
been decided, the Court will be enabled 
to'determine whether this particular case 
falls within the ambit of decisions such 
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as Robert Watson and Go, Ltd. v. Ram 
Ghand Dutt (1), Robert Watson and Co. 
V. Ram Ghand (2), Midnapur Zamindari 
Co, Ltd V. Naves Narain Roy (3), or 
within the principles laid down in Lach- 
meswar Singh v. Manowar Hussain (4), 
Mohes Narain v. Nowhutt Pathah (5), 
Debendra Narayan Singha v. Narendra 
Narayan (6). Now, it has been found or 
admitted that the defendant was in pos- 
session of land .in excess of the share 
that he would ttoceivo on partition ; that 
the plaintiffs have never sought joint 
occupation of the land ; and that no 
objection has been raised by the plain- 
tiffs to the occupation of the land by the 
defendant. The defendant has not 
claimed any exclusive right of posses- 
sion, or any title by adverse possession as 
against the plaintiffs. In the circum- 
stances it cannot be pretended that the 
defendant has been in ocoupation of this 
land after excluding or ousting the plain- 
tiffs from their right to joint possession 
thereof with him. Nevertheless, the 
plaintiffs claim that, inasmuch as the 
defendant admittedly is receiving profits 
by reason of his occupation of the land, 
he is bound to account to the other co- 
sharers for such portion of the profits 
arising from his separate ocoupation as 
the Court deems to be fit compensation 
to them for not being in actual joint 
possession of the land. Now, where co- 
sharers are entitled to joint possession of 
immovable property as tenants in-com- 
mon each of such cosharers is entitled to 
bo in possession of each and every part 
of the common land. But, for the pur- 
pose of the profitable occupation of the 
joint property, it usually happens that 
some of the cosharers are found to be in 
occupation of some portions of the land, 
and other cosharers of other portions ; 
and it is, I think, clearly established 
that where one cosharer is in separate 
possession of the common land (whether 
or not the portion of the land which he 
is occupying is in excess of the area that 
would fall to him upon partition) without 

(1) [1891] 18 OciI.lO-17 I. A. 110r=:5 Sar. 
535 (P. G ). 

(2) [1900J 23 Oal. 799 

(3) A. I. R. 1924 P. C. 144-51 Oal. 631-51 
I. A. 293 (P. 0.). 

(4) [1892] 19 Oal. 253=19 I. A. 48=6 Sar* 
133 (P. 0.). 

5) [1905] 82 Oal. 837=1 0. L. J. 437. 

6) [1919] 23 0. W. N. 900=51 I. 0. 976=29 
0. L. J. 504. 
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ob| 0 ofcioa from, or ouster or exclusion of 
the otiher oosharers, he is uader no ob- 
ligation either to accouot or to pay com' 
pensation to such cosbarers in respect 
of the profits wiicb hive accrued to him 
by reason of the skill or industry wnich 
he h IS 0 noloya I in miking gool use of 
the property while he was in possession. 
If the law were otherwise it would put a 
premium upon sloth, and all that a co- 
aharer^ieed do would be to allow an in- 
dustrious cosharer to 'spend time, 
money, and energy upon the land of 
which they are tenants- in-common, and 
having lain by until the fruits of his in- 
dustrious cosharer have been gathered to 
claim a share of the profits for the ac- 
crual of which he can claim no credit, 
and which in no way are duo to any skill 
or labour on his part. Upon what 
principle of fairness or oommonsense 
is such a co-sharer entitled to claim 
compensation from the cosharer in oc- 
cupation ? I can think of none. And I 
am fortified in this view when I look at 
the other sido of -the picture. Suppose 
an industrious cosharer, while in sepa- 
rate occupation of the common land with 
the consent, express or tacit of the other 
cosharers, suffers a reversal of fortune, 
and, notwithstanding all his efforts, a loss 
accrues to him as the outcome of his oc- 
cupation, ; can he claim from his co- 
ehirers a proportionate contribution to- 
wards the lo s that he has suffered ? 
Clearly not. On the other hand, if a co- 
sharer, notwithstanding an objection 
from the other co-sharers, claims an ex- 
clusive right to occupy a portion of the 
land of which they have a common right 
to possession, or excludes or ousts from 
po'^session the 'other cosharers, it is 
equally clear, in my opinion, that ho 
will have to pay compensation to the 
other cosharers for any profits that 
they may be held to have lost by reason 
of his exclusive occupation of the 
common land.. In Henderson v. Eason (7) 
Parke, B , laid down that 

if one tenant-in-coramoQ occupied, and took 
the whole profits, tho other had no remedy 
against him while ihe tenanoy-in-common con- 
tinued unless he was put out of possession 
when he might have his ejectment, or unless 
he appointed the other to be his bailiff as to 
his undivided moiety, and the other accepted 
that aopoin'mant, when an action of account 
would lie, as against a bailiff of the owner of 
the entirety of an estate. 

(7) [1852lT7'^^TW==lG Jurr 

Q. B. 82^. j 


His Lordship further observed that 
there are ooviously many cases in which a 
tenant"in-oommon may occupy and enjoy the 
land or other subject of tenancy-in-common 
solely, and have all tho advantage to bo derived 
from it, and yet it would be most unjust to 
mike him pay anything. For instance, if a 
dwelling house, or barn, or room, is solely oc- 
cupied by one tenant-in-common, without oust- 
ing the otucr, nothing is received ; and it would 
bo most inequitable to hold that he thereby, 
by tho simple act of occupation or use, with- 
out any agreement, should be liable to pay 
a rent or anything in the nature of com- 
pensation, to his cotenants for that occupation 
or use to which to the full extent to which he 
enjoyed it he had a perfect right . , , 

Parke, B., also stated that 

there are many cases where profits are made, 
and are actually taken by one cotenant, and 
yet it is impossible to say that he has received 
more than comes to his just share. For in- 
stance, one tenant employs his capital and in- 
dustry in cultivating the whole of a piece of 
land, the subject of the tenancy, in a mode in 
which the money and labour expended greatly 
exceed the value of the rent or compensation 
for the more oocupation of the land; in raising 
hops, for example, which is a very hazardous 
adventure. Ho takes tho whole of tho crops 
and is he to bo acoountablo'for any of the pro- 
fits in such a case, when it is clear that, if tho 
speculation had been a losing one altogether, 
ho could not have called for a moiety of tho 
losses, as he would have been enabled to do had 
it been s6 cultivated by the mutual agreement 
of the coteuants. 

Efc is neoessary, however, to appreciate 
the meaniag of the terms “ oxclusioa 
and ‘ ouster ” in this connexion. To 
exclude is to “ keep out, to oust is to 
put out, ” of possession, But it is not 
essential to prove physical dispossession 
in order to establish an ouster. For 
ouster and exclusion may bo actual or 
constructive, and whenever a cotenant 
remains in separate occupation in defi- 
ance of a claim to joint possession as- 
serted by his cosharers, and thus pre- 
vents them from obtaining possession, he 
is deemed to havo excluded or ousted his 
cosharers. Separata occupation by one 
cosharer, therefore, is not necessarily 
exclusive occupation; it may, or may not, 
bo, according to the circumstances that 
are proved, and each case will turn upon 
its own facts. In Watson & Co. v. Bam 
Ghand Dutt (l) k (2), Midnapur Zemin"" 
dary Co. Ltd. v. Hares Narain Boy (3), 
a cosharer who claimed a right to com- 
pensation or mesne profits was held to be 
entitled to a decree because the defendant 
cosharers had excluded or ousted him 
from possession, or had challenged hia 
title to joint possession of the land oi 



218 Calcutta Eadharani v. Eameshchandra (Panton, J.) 1928 


which they were tenants-in-common. 
The learned vakil for the respondents 
placed much reliance upon the following 
passage in the judgment of the Privy 
Council in the Mtdnaptir Zemindary 
Co. V. l^arcs Narain Boy (3): 

Where lands in India are so held in common 
by cosharers each cosharer is entitled to culti- 
vate in his own interests, in a proper and 
huaband-like manner, any part of the lands 
which is not being cultivated by another of his 
cosharers, but he is liable to pay to his 
cosharers compensation in respect of such 
exclusive use of the lands. Such an exclusive 
use of lands held in common by a cosharer is 
not an ouster of his cosharers from their pro- 
prietary right as cosharers in the lands, 

But when the facts of that case are 
ascertained it is found that for many 
years the Midnapur Zemindary Co. or 
their predecessors’in-title have repudiated 
the title of the plaintiffs cosharers to 
joint possession of the land in dispute, 
and in that suit had resisted the plain- 
tiff’s claim and had Challenged the plain- 
tiff’s’ title, both" upon the ground of 
adverse possession, and also because they 
had purchased in execution of a decree a 
jote which they themselves had granted 
in respect of a part of the land of which 
they were entitled to joint possession 
with the plaintiffs. The passage to 
which we have been referred must be 
read in connexion with the facts of that 
particular case, and,* in my opinion, is 
not to be taken as in any way conflicting 
with the principles of law that we have 
endeavoured to restate. When these 
principles are applied to the facts of the 
present case the solution of the problem 
presents no difficulty, for the plaintiffs 
have not asserted a claim to joint occu- 
pation of the land in dispute ; they have 
not objected to the defendant bding in 
occupation of such land; and they have 
neither been excluded nor ousted from 
possession of the land by the defendant. 
What they claim is a share of the profits 
which have resulted from the defepdant’s 
occupation of the land. In the circum- 
stances obtaining in this case it is, in my 
opinion, clear that the plaintiffs’ claim 
is misconceived, and, if they are not con- 
tent with the manner in which the co- 
sharers are enjoying and occupying the 
land of which they all are entitled to 
possession as tenants-in-common, their 
remedy is to proceed by way of partition. 

The result is that the appeal is aJlowedi 


and the plaintiffs’ suit is dismissed with 
costs in all the Courts. 

Graham, J. — I agree. 

K.K. Appeal alloioed. 
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Panton and Mallik, JJ. 

iSreemati) Eadharani Santra — tlain^ 
tiff — Appellant. 

V. 

Eameshchandra Kalamuri and others^ 
— Defendants — Respondents . 

Appeal No 157 of 1926, Decided on 
11th February 1927, against order of 
Offg. Sub-Judge, Srd Court, Midnapore, 
D/- 25th February 1926. 

(a) Civil P. C.y S. 151 — liemand under S. 151 
— Appeal is competent. 

Where a remand order is one under S. 151^ 
it is appealable : 37 C. L, J. 491, Bel. on : 31 

C. L. J. 357, List. [P 219 C 2} 

(b) Bengal Tenancy Act, S. 7 — Absolutely 
accurate rate is not possible. 

It is impossible for a Court acting under S. ^ 
to arrive with absolute accuracy at a rate 
rent. The best that the Court can do is ta 
make an approximation to what the rent of a 
tenure should justly be. [P 219 0 2} 

Sarat Chandra Dose, Pyari Mohan 
Chatter jee and Gnrudas Mukherjee — for 
Appellant. 

Usha Kanta Guha — for Respondents. 

Panton, J. — This appeal arises from 
an application made to the Munsif under 
S. 7, Ben. Ten. Act, which resulted in an 
ex-parte order. He found, on the evi- 
dence before him, that the gross colleobion 
from the tenure w\as 8 aras and 6 kuris 
odd of paddy and Rs 32-9-0 in money 
rent. He valued the paddy at an agreed 
rate which brought the total gross collec- 
tion to Rs. 130 after deducting one-third 
from the value of the paddy for what ho 
called ‘‘uncertainties in the value of the 
paddy and for other uncertain elements.’' 
Ho left to the defendant 50 per cent, of 
profits and thus fixed the rent of the 
tenure at Rs. 65. From this decision 
both parties appealed to the Subordinate 
Judge of Midnapur. For the tenure- 
holder it was contended that the learned 
Munsif should not have heard the case 
exparte. The learned Subordinate J udge’s 
finding on this point was that the defen- 
dants had had enough indulgence and 
that they could not complain that they 
did not get more. The seeing contention 
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for the tenure-holder was that the learned 
Munsif did not come to any finding as to 
the existence of a customary rate. The 
learned Subordinate Judge found that, 
while there was no express finding on 
this point, yet there was evidence on the 
ret^ord that there was no such customary 
rate existing. It is the third contention 
of the tenure-holder which found favour 
with the learned Subordinate Judge. 
This was that the learned Hunsif should 
not have made the value of the produce 
rent the basis of his calculation, but 
should have ascertained and substituted 
for it a fair and equitable cash rent. The 
learned Subordinate Judge was of opinion 
that the principle involved in Sub-S. 4, 
S. 7, should have been applied to so much 
of the land as paid the produce rent, 
because, at any future date on which pro- 
ceedings might be taken under S. 40, 
Ben. Ten. Act, equilibrium might be dis- 
turbed by the settlement of cash rent 
under that section. For this reason he 
remanded the case to the Munsif for a 
fresh trial. The appeal of the landlord 
was apparently not seriously pressed 
before the learned Subordinate Judge. 
The landlord has appealed against this 
order of remand. 

It is contended on behalf of the res- 
pondents, in the first place that, no appeal 
lies. It is said that the order of remand 
was not one under 0. 41, E. 23, but was 
one under S. 151, Civil P. G , and, there- 
fore, it is urged, there is no second appeal. 
In this respect reliance is placed upon a 
decision of this Court in Mohendra Nath 
Chakravarti v. Eamtaran Bandopadhya 
(Ij. For the appellant it is contended 
that in form and in substance this was 
an order under 0. 41, E. 2’3, and that con- 
sequently, on the authority of Basumati 
Debi V. Taritbasini Dasi (2J, which was 
followed in Frosanna Chandra v. Baidya 
Nath Mistri (3), there is a second appeal. 
But we are satisfied that in the present 
instance the order complained of was not 
in form or in substance one under 0, 41, 
E. 23, and these decisions have, therefore, 
no application. On the other hand refer- 
ence is made to a decision of this Court 
in Bhairab Chandra Dutt v. Kali Kumar 
Dutt (4). It would appear, at first 

(1) [1920] 31 C. L. J. 357=55 I. C. 96^! 

(2) [1920] 31 C. L. J. 354=44 I. C. 416. 

(3) [1^20] 31 C. L. J. 360=33 I. C. 516=24 
C. W. N. 708. 

U) A. I. R. -VOlaCal. 606. 
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sight, that this later decision is in con- 
flict with that in Mahendra Nath v. 
Ramtaran Bhattacharjee (1), to which I 
have just referred. In the earlier deci- 
sion, however, the case was not con- 
sidered upon the footing of the remand 
being one under S. 151, and it was upon 
this footing that this Court in the later 
decision held that there was a second 
appeal. It seems to us plain that the 
remand here cannot possibly fall under 
either of the rules contained in 0. 41, 
but was made under S. 151. The result 
ill our opinion is that a% appeal does lie 
to this Court. 

Turning then to the merits of the 
appeal : io is impossible for a Court act- 
ing under S. 7, Ben. Ten. Act, to arrive 
with absolute accuracy at a rate of rent 
The best that the Court can do is to 
make an approximation to what the rent 
of a tenure should justly be. It is 
possible that the more refined method 
which the learned Subordinate Judge 
directed to be applied might result in a 
somewhat closer approximation to what 
the rent to be fixed under S. 7 should be 
though it is impossible to foresee what 
result might ensue from the application 
in the present case ; that is, whether it 
would increase or decrease the rent as 
fixed by the Munsif. It is, however, 
necessary to point out that there is latent, 
in the learned Subordinate Judge’s method, 
the same defect, though possibly in a less 
degree, as in that ot the learned Munsif. 
For it does not follow that a fair and 
equitable rent, such as is spoken of in 
Sub'S. 4, S. 7, will be the same as tho 
money-rent which may, at some future 
date, be fixed under S. 40. Bearing this 
in view, it seems to us that a remand on 
this ground was neither necessary nor 
desirable, and that a possible increase in 
accuracy is quite incommensurate with 
the expense to which the parties would 
be put by a further investigation of the 
matter. In this view we are unable to 
support the order made by the learned 
Subordinate Judge. In the ordinary 
course of events wo would remit this case 
to the learned Subordinate Judge in order 
that ho might rehear the appeal. In the 
circumstances, however, we do not think 
that this course is in the interest of 
either party. The facts are now before 
us and we think that.it is possible for us 
finally to decide the question between 
them. As 1 have pointed out, the first 
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two objections taken by the tenure-holder 
to the result arrived at by the learned 
Munsif did not find favour with the 
learned Subordinate Judge and in this 
respect we agree with his view. The 
only point which remains, therefore, is 
this matter of the produce rent of a part 
of the land. In this respect we have 
little fault to find with the result at 
which the learned Munsif had arrived 
and we are of opinion that the rent of 
the tenure which he has fixed is just and 
-equitable and that the proper course for 
us to take is to set aside the order of the 
learned Subordinate Judge and to restore 
the order of the Munsif. This we ac- 
cordingly do. 

The parties will bear their own costs 
in all Courts. 

Let the record bo sent down at once. 
Mallik, J. — I agree. 

D.D, Appeal allowed. 
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Walmsley and Suiirawaedy, JJ. 

Jagadamba Dehi — Plaintiff — Appel- 
lant. 

V. 

Uma Sankar De and others — Defen- 
dants — Respondents. 

Second Appeals Nos. 667, 668 and 669 
of 1921, Decided on l3th June 1923, 
against appellate decrees of Dist. Judge, 
Birbhum, D/- 16th December 1920. 

Bengal Tenancy Act^ Ss, 15 and 16 — Heirs 
transferring patni tenures without complying 
with S, lb — Transferee not debarred from re- 
covering rent from tenants. 

Although the vendors who had succeeded to 
the tenure have not complied with S. L5 befee 
transferring the tenure to the plaintiff the 
latter is not debarred by S. 16 from recovering 
the rent from the defendant tenants ; in order 
to attract the bar created by S. 16, two condi’ 
tions must co-exist : the plaintiff must have 
succeeded to the tenure and the rent sued for 
must be payable to him as the holder of the 
tenure. [P 221 0 1, 2] 

Bankim Chunder Mukherjee — for Ap- 
pellant. 

Sarat Chunder De — for Respondents. 

Suhrawardy, J. — These three appeals 
arise out of three rent suits in respect of 
three holdings which the plaintiff has 
purchased from the heirs of the holder of 
a patni tenure. The defeudaut pleaded 
that the areas*of the holdings and the 
rents were not correctly described. The 
plaintiff accepted the defendants* state' 
merit as the amount of the jamas and the 


suits were decreed by the first Court 
accordingly. The defendants appealed to 
the District Judge on the ground that the 
plaintiff should not havo been allowed 
to amend her plaint and that' the suits 
ought to havo been dismissed. The 
learned Judge, while dismissing the ap- 
peals, gave effect to a plea not taken in 
the grounds of appeal before him or 
raised i»i the first Court, viz , that the 
plaintiff was not enti led to recover the 
rent clairao launder S. 16, Ben. Ten. Act 
as sho had not observed the procedure as 
laid down under S. 15, of the Act. 
The learned Judg^, in dismissing the 
defendants* appeal, added a rider that the 
plaintiff must get herself recognized by 
the landlord within a month, on failure 
of which h( r suits would stand dismissed. 

The plaintiff has appealed and has also 
filed petitions in revision in case no ap- 
peal lay from the decree of tho lower 
appellate Court. The respondents^ have 
taken a preliminary objection that the 
appeals are incompetent inasmuch as 
no appeals lay to the District Judge 
from the decrees of the Munsif who was 
specially authorized to try rent suits 
under S 153, Ben. Ten Act. This objec- 
tion applies to appeals Nos. 667 and 669 
of 1921 which are valued at less than 
Rs. 50 The objection is valid, but the 
appellant relies on tho authority of the 
ca-e of Kalipada Karmakar v. Sekhar 
Bashini (1), and maintains that tho ap- 
peals in this Court were competent. It 
is not necessary to examine this question 
as the appellants havo also presented 
petitions in our revisional jurisdiction 
in the exercise of which we .miy set the 
matter right. We accordingly hold that 
the decrees passed by the lower appellate 
Court must bo vacated and those of the 
first Court restored. 

With regard to Appeal No. 668 of 
1921 valued at over Rs 50: an appeal lay 
to the Court of appeal and we have to 
examine tho correctness of the decision 
of that Court. Now the learned Judge 
admits that the point that the plaintiff is 
not cumpetont to maintain the suit under 
S. 16, Ben. Ten. Act, was not raised in 
the first ‘Court nor taken as a ground 
in tho memorandum of appeal before 
him. It is a matter for regret that in 
such ciroumstancos the learned Judge 
should have thought it proper to investi- 

07h. 348= 20 

0. W. N. 967. 
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gate the question the correct determi- 
nation of which might dopend upon evi- 
dence, for I find thAt one of the grounds 
taken before us in appeal is that it should 
have been held that the rent receipts 
produced by the plainfcill from her land- 
lord furnished legal proof of her recogni- 
tion. It is possible that the plaintiff 
could have adduced more evidence in 
support ol the recognition if the objection 
were taken in time. But s^nce the Judge 
has considered that question as a pure 
question of law and come to a decision, 
I propose to examine the correctness of 
it as a question of law. 

Chapter 3, Ben. Ten. Act, makes a well- 
marked distinction between a transfer of 
a tenure and succession to it. In the 
former cise, whether the transfer is volun- 
tary or involuntary, the provisions of 
Ss. 12 and L i mast bo complied with. In 
the case of succession by which is meant 
succession to the interest by inheritance 
or any mode of devolution oth )r than 
transfer, the requirements of S. 15 should 
be observed before the successor can 
maintain a suit for rent. 

Now in this case the plaintiff is a 
transferee from the heirs of the pa nidar, 
who (the heirs) had not got their names 
registered with the landlord in terms of 
S. 15, Ben, Ten. Act. As a transferee 
8. 15 is not applicable in her case : she 
might be governed by Ss. 12 and 13: bub, 
as it is a patni tenure, those sections 
do not apply in her case: Gyanada v. 
Brakmamoye (2). The question then ari- 
ses that her vendors who had succeeded 
to the tenure not having complied with 
S. 15 before transferring the tenure, is 
the plaintiff debarred by the provisions 
of 8. 16 from recovering rent from the 
defendant, for Ss. 15 and 16, Ben. Ten. 
Act, have been held to be applicable to 
patni tenures ? Durga v. Brindahan (3). 
These sections, being penal in effect, ought 
to be strictly construed: William Shari 
v. Jogmaya (4), and Masbahuddtn v. 
Abdul Burkat (5). No doubt plaintiff’s 
vendors could nob have recovered rent 
accruing due during the period of their 
possession and apparently they would 
not vest their transferee with a right 
they did nob possess ; but, in order to 
attract the bar created by S. 16, two 

(i) [L«90i 17 Cal. 16d. 

(3) [lf92] 19 Cal. 504. 

(4) [1900] -27 Oil. 635. 

(5) A. I. R. 19^ Cal. 803. 


conditions must co-exist : the plaintiff 
must have succeeded to the tenure and 
the rent sued for must be payable to him 
as the holder of the tenure. In the pre- 
sent case the first condition does not 
apply to the plainfiff, and it follows that 
she is not precluded by the provisions of 
S. 16 from maintaining the present suit. 
To hold otherwise would lead to an 
absurdity which presumably was not in 
the contemplation of the legislature. If, 
as in the present case, one of the inter- 
mediate holders of the tenure who has 
succeeded to it fails to comply with the 
provisions of S. 15 and his transferee is, 
therefore, incompetent to maintain a suit 
for recovery of rent, the transferee from 
such transferee and all subsequent trans- 
ferees will be similarly debarred with the 
result that the tenants will occupy the 
lands rent free for ever. As I have said 
the ^ection must be strictly construed 
and I am not prepared to extend its ope- 
ration beyond its strict terms. I am of 
opinion that the plaintiff is entitled to a 
decree in this case and the learned Judge 
has acted illegally and without juris- 
diction on qualifying that decree in the 
way he has done Even though an appeal 
may not lie to this Court under S. 153, 
Ben. Ten. Aol, we may interfere with the 
decree of the lower appellate Court 
under S. 115, Civil P. C. The result is 
that the decree of the lower Court of 
appeal is sob aside and that of the Munsif 
restored. 

The appeals are, therefore, dismissed 
but without costs. The rules are made 
absolute in the terms indicated above. 
The plaintiff is entitled to recover her 
costs in the. Rules, only one hearing-fee of 
two gold mohurs being allowed and that 
in R. 99 S of 192L. In the other two 
Rules no vakil’s fee is allowed, but the 
plaintiff will be entitled to realize the 
other costs incurred by her. 

Walmsley, J. — I agree 

D D. Appeals dismissed. 

Rules made absolute 
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Mookerjer and Panton, JJ. 

Mohiruddin Mollah — Petitioner — Ap- 
pellant. 

V. 

Gayan Nath Poddar and others — Ob- 
jector > — Respondents. 

Appeal No. 38/ of 1920, Decided *on 
20bb December 1922. 
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Provincial Insolvency Act (1920) — Act is not 
retrospective — Applications by debtor before its 
passing are to be dealt with under the old Act 
of 1907. 

The provisions of the new Act, which have 
substantially altered the pre-existing law can- 
not be given retrospective operation so as to 
take away the right enjoyed by the debtor 
under the Act of 1907, if the latter was in force 
when the application was made: Colonial Sugar 
lie fining Co, v. Irvine: (1905) A.C. 359 and A. I. 
li, 1921 Mad. 272, Ref. [P 222 C 2] 

Phanindra Lai Moitra and Dinesh 
Chandra Boy for Heremba Lai Sanijal — 
for Appellant. 

Judgment. — This appeal is directed 
against an order of dismissal of an ap- 
plication made by a debtor to be adjudi- 
cated an insolvent. The application was 
presented on 18th September 1919 when 
the provisions -of the Provincial Insol- 
vency Act of 1907 were in force. The 
presentation of the application is an act 
of insolvency under S. 4, Cl. (F), which 
provides that a debtor commits an act of 
insolvency if ho petitions to be ad- 
judged an insolvent under the provisions 
of that statute. The petition complied 
with the requirements of S. 6, sub-Cl. (3), 
which ordains that a debtor shall not bo 
entitled to present an insolvency petition 
unless his debts amount to Ks. 500. The 
debtor stated that the total amount of 
money claimed against him was Rs. 1,269. 
The application was registered and notice 
was directed to be issued to the creditors 
through registered posts. The 14th 
November 1919 was the date fixed for 
hearing. On that date, one Sarat 
Chandra Chaudhury and fifteen others put 
in a petition of objection in which they 
stated that the debts of the petitioners 
amounted to Rs, 1,985. There can be no 
question that in these circumstances an 
order for adjudication should have been 
made as a matter of course. The case, 
however, was adjourned from time to time 
till 4th September 1920, when it was 
taken up for disposal. Meanwhile, the 
Provincial Insolvency Act, 1920 had re- 
ceived the assent of the Governor-General 
in Council on 25th February 1920 and 
had come into operation. A question 
was raised before the District Judge 
whether the matter should be determined 
on the basis of the provisions of the In- 
solvency Act, 1907 or the Insolvency 
Act, 1 920 The District Judge held 
that the provisions of the new Act were 
applicable. He investigated the case on 
the merits and held that the application 
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was not bona* fide. In this view he dis- 
missed' the application. 

We are of opinion that the District 
Judge was clearly in error when he dealt 
with the application under the provisions 
of the new Act. The nature of the right 
enjoyed by the debtor under the Pro- 
vincial Insolvency Act, ‘1907 was con- 
sidered by the Judicial Committee in the 
case of' Chhatrapat Singh v. Kharag 
Singh (l). Sir Lawrence Jenkins p'ointed 
out that ^ 

if th© conditions prescribed by the Act are 
satisfied, the Act entitles a debtor to an order 
of adjudication. This does not depend on the 
Court’s discretion, but -it is a statutory right, 
and a debtor who brings himself properly with- 
in the terms of the Act is not to be deprived of 
that right on so treacherous a ground of deci- 
sion as an abuse of the process of the Court, 

We are unable to hold that the pro- 
visions of the new Act, which have sub- 
stantially altered the pre-existing law, 
could be given retrospective operation so 
as to take away the right enjoyed by the 
debtor under the Act of 1907 which was 
in force when the application was made: 
Colonial Sugar Befininq Co. v. Irvine 
(2). The view wo take is in ‘accord with 
that adopted in P. Hanmayya v. Bam^ 
(lyyci (3). 

The result is that this appeal is allowed 
and the order of the District Judge dis- 
charged. We make the order which 
should have been made by him, namely, 
the order of adjudication. 

Wo direct that the records bo sent 
down to the District Judge so that he 
may take steps to give effect to our 
order. 

d.d. Appeal allowed, 

^ (1) A. I. R. 1916 P7c76r=:MnDair5l5— 44 I.A 
11 (P. C.). 

(2) [1905JA. C. 359:=:74 L. J. P. 'G. 77=21 
T.L. R. 513:=92 L. T. 733. 

(3) A. I. R. 1921 Mad. 272. 
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Page and Graham, JJ. 

Mahesh Chandra Sadhu and others — 
Decree-holders — Appellants. 

V. 

Jogendra Lai Sarkar and others — 
Judgment-debtors — Respondents. 

Appeal No. 466 of 1925, Decided on 
22nd July 1927, from original order of 
Sub-Judge, Asansole, D/- 29th iLugust 
1925. 
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sfs Civil P, C., 0. 21, R. 29— Words “ pend- 
ing suit has been decided'" include an appeal 
and mean “ finally decided.'" 

The words “ pending suit has been decided” 
in 0. 21, R. 29, include an appeal, if auy, and 
mean ‘‘ finally decided,” that is to say, after 
all rights of appeal have been exhausted. 

[P 224 C 1,2] 

Bam Chandra Majumdar and Bijan 
Kumar Makherji — for Appellants. 

Bankim Chandra Mukherji and Shib 
Sararh Sarkar — for Respondents. 

Page, J . — The determination of this 
appeal depends upon the true construc- 
tion of O. 21, R. 29, Civil P. C. The 
question raised is one of first impression, 
for in none of the High Courts in India 
does it appear to have been considered 
or decided. O. 21, R. 29 runs as follows : 

Where a suit is pending-in any Court against 
the holder of a decree of such Court, on the 
part of the person against whom the decree was 
passed, the Court may, on such terms as to 
security or otherwise, as it thinks fit^tay exe- 
cution of the decree until the pendin^suit has 
been decided. 

The question to be determined is whe- 
ther the words “ until the pending suit 
has been decided” mean until a decree 
has been passed by the Court in which 
the suit is pending, or until the claim 
in the pending suit has finally been 
determined. The material facts are not 
in dispute. 

The present appellants or their pre- 
deoessors-in-title obtained a decree in the 
Court of the Subordinate Judge of 
Asansole against the respondent for 
Rs. 10,939-14-0 and costs on the 22nd 
March 1915. This decree was affirmed 
on appeal to the High Court on 14th 
January 1918. On the 18th April 1925 
the appellants appliel to the Subordinate 
Judge of Asansole for execution of the 
decree which they had obtained in the 
High Court on 14th January 1918 to the 
extent to which it had not already been 
satisfied. On the 29th August 1925, the 
learned Subordinate Judge of A’sansole 
dismissed the appellants’ application 
upon the ground that it was barred by 
limitation. Against this order the ap- 
pellant decree-holders have preferred the 
present appeal. The appeal is supported 
upon two grounds : (l) that the present 
application for execution must be treated 
as a continuation of a previous execution 
case (No. 101 of 1919) ; (ii) that an order 
under O. 21, R. 29 staying the execution 
of thef decree of 14th January 1918 had 
been passed the learned Subordinate 


Judge of Asansole on the 14th April 
1920 ; that the stay order remained in 
force until the 24th November 1924 ; and 
that, if the time during which the exe- 
cution of the appellants* decree was 
stayed was excluded from the period 
during which limitation would run, the 
application for execution of the 18th 
April 1925 was not time barred. 

Now, it appears that in the execution 
case No. 101 of 1919 (31st July 1919) 
Rs. 7,844-4-0 were realized in part satis- 
faction of the decree, and this case was 
dismissed on part satisfaction on 30th 
April 1920. On the 19th May 1920 the 
appellants again applied for execution 
of the decree in Case No. 129 of 1920, 
and on the 23rd June 1920 this^execution 
case was dismissed for default. In these 
circumstances it cannot reasonably be 
contended that the application for ex- 
ecution of the 18th April 1925 was in 
continuation of the former execution 
cases which had been determined ; and 
the first contention urged on behalf of 
the appellants, therefore, fails : Baghu^ 
nath Saha v. Lalji Singh (l) ; Dukhi- 
ram Srimani v. Jogendra Chandra Sen 
(2). On the 14th April 1920, however, 
the learned Subordinate Judge of Anan- 
sole had passed the following stay order : 

As it appears that the judgment-debtor 
Jogendra Lal Sirkar and others have instituted 
a suit for recovery of Rs. 3,170-15-6 for royalties 
against the decree-holders (in M. Suit No. 58 
of 1918), on the petition of the judgment- 
debtors let the execution be stayed under 
0. 21, R. 29. 

The judgment-debtors’ suit was decreed 
by the Subordinate Judge of Asansole 
on the 16th June 1920. Against that 
decree an appeal was lodged, and the 
judgment-debtors’ claim against the 
decree-holders was finally determined 
by a decree of the learned District Judge 
of Burdwan of the 24th November 1924. 
By this decree the learned District Judge 
of Burdwan awarded the judgment-debt- 
ors a sum of Rs. 2,253-14-0 and costs. 

Upon these facts the appellants urged 
that the stay order of the 14th April 
1920 remained in force until the claim 
in the judgment-debtors’ suit was finally 
decided by the decree of the learned Dis- 
trict Judge of Burdwan of the 24th No- 
vember 1924, and that if the time that 
elapsed between the 14th April 1920 and 
the 24th November 1924 is excluded 

(1) [1896] 23 Cal. 397. 

(2) [1901] 5 C. W. N. 347. 
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from the period of limitation the present 
application for execution was presented 
within the time limited by the statute 
of limitation. On the other hand, the 
respondents contend that the stay order 
remained in force only while the judg- 
ment debtors' suit was pending in the 
trial Court, and ceased to be operative 
after the decree was passed by the learned 
Subordinate Judge on the 16th June 1920. 
The adoption of the literal construction, 
for which the respondents contend, would 
provide an easy solution of the problem. 
But, in my opinion, such a construction 
would .render nugatory the two-fold 
object which, I think, the legislature had 
in view when enacting O. 21, B. 29, 
namely, to prevent : (1) the judgment- 
debtor being compelled to satisfy the 
decree by providing the sum due when 
it might be proved (after his claim 
against the decree* holder was finally 
determined) that on balance he owed the 
decree-holder loss than the decretal sum 
or, it might be, nothing at all ; (2) the 
multiplicity of execution proceedings. 

Now, it may well happen, after a stay 
order has been passed under 0. 21, B. 29, 
that the trial Court might dismiss the 
suit, while on appeal a sum might be 
decreed in favour of the judgment-debtor, 
and on a further appeal he might be 
awarded a sum larger than that for 
which the decree-holder had obtained 
his decree. In that event the result of 
adopting the construction which the res- 
pondents have urged upon us would be 
that both the objects which the legis- 
lature had in mind when enacting 0. 21, 
B. 29, would be defeated : on the other 
hand, if the view for which the appel- 
lants contend is accepted the decree- 
holder need sutler no hardship by reason 
of the delay necessarily incident to an 
appeal by the judgment-debtor, for under 
B. 29, the executing Court is at liberty to 
grant a stay of execution upon whatever 
terms it thinks fit. There is no magic 
in the words “ until the pending suit has 
been decided" for it is conceded by the 
learned advocate for the respondents 
that the executing Court in any case 
would have jurisdiction under S. 161 to 
grant a further stay if the judgment- 
debtor preferred an appeal. In my opin- 
ion, the words “ until the pending suit 
has been decided" mean until the claim 
in the pending suit has finally been de- 
cided The result, therefore, is that the 
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application for leave to execute the 
decree of the 14th January 1918, that 
was preferred on the 18th April 1925, 
was not barred by limitation ; the appeal 
will be allowed and the order under ap- 
peal set aside. It is represented to us 
that an appeal has been preferred to the 
High Court from the order of the learned 
District Judge of Burdwan of the 24th 
November 1924. The execution proceed- 
ings will be returned to the learned Sub- 
ordinate Judge of Asansole to be disposed 
of according to law. Whether the learned 
Subordinate Judge adjourns or dismisses 
or otherwise determines the present ap- 
plication for execution is a matter that 
must be loft to the decision of the learned 
Subordinate Judge ; and the costs of this 
appeal will abide the event ; the hearing- 
fee is assessed at two gold mohurs. 

Graham, J. — The sole question in- 
volved in the appeal is whether the ap- 
plication for execution was time barred 
or not, and the anssyer turns upon the 
proper construction 0. 21, B., 29, Civil 
P. 0., and in particular upon the moan- 
ing of the words “ ponding suit has been 
decided" which occur therein. Do these 
words merely refer to the suit or do they 
include an appeal, if any, and mean 
“finally decided," that is to say, after 
all rights of appeal have been exhausted. 
If the former is the case then the plea 
of limitation must prevail, while if the 
latter view is correct, then that plea fails. 

The learned vakil for the respondents 
has called our attention to O 22, B. 11 
whereby that order is made applicable to 
appeals as well as suits and has argued 
that from the fact that there is no simi- 
lar provision in the case of O. 21, B. 29 
it may be inferred that the word “ suit" 
in the latter rule was not intended to 
include “ appeal." The word “ suit" has 
not been defined in the Code, and it is 
possible to interpret it in two ways: either 
as restricted to the suit itself, or as 
meaning a suit from commencement until 
final decision, that is to say, as includ- 
ing the period of appeal, if any. On the 
whole I am of opinion that the better 
view is that the word was intended to 
include period of appeal and that “ de- 
cided" means “ finally decided." The 
adoption of the other view would entail 
multiplicity of proceedings which has 
always been the object of the legislature 
to avoid. 
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For these reasons I agree with my 
learned brother that the appeal must 
be allowed. 

N.K. Appeal allowed. 
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Mookerjee and Rankin, JJ. 

Azizor Rahman Chaudhury — Defen- 
dant— 'Appellant. ^ 

V. 

Ahidennessa Chaudhurani and others 
— Plaintiffs — Respondents. 

Appeal No. 164 of 1920, Decided on 
9th March 1923, from original decree 
of Dist. Judge, Noakhali, D/- 20th July 
1920. 

Civil P. C., S, 92 — Removal of trustee — 
Grounds illustrated. 

In the case of removal of a trustee the Court 
should bo guided by considerations of the 
welfare of the trust estate, and before a removal 
of the trustee is directed, a clear necessity for 
the intervention of the Court to save the trust 
property must be established. It is not every 
mismanagement or neglect of duty which will 
induce the Court to remove a trustee. There 
must be such gross negligence or misconduct 
as to evidence a want either of capacity or of 
fidelity which is calculated to put the trust in 
jeopardy. Failure in the discharge of duty on 
account of mistake or misunderstanding is not 
a ground for removal unless such failure shows 
want of capacity to manage the trust. A trustee 
may be removed if he fraudulently misapplies 
the revenues of the trust property and grossly 
misbehaves himself in the execution of the 
trust: for example, if he renews a lease for his 
personal benefit, purchases the trust property, 
concurs in a breach of trust, asserts a hostile 
title with knowledge that it was unfounded, 
fails to keep accounts, wrongfully alienates 
trust property, obstructs the management and 
wants only to waste the estate. [P 226 C 1, 2] ‘ 

Atul Chandra Gupta^ Bhagirath Ghan^ 
dra Das and Rama Prosad Mookerjee — 
for Appellant. 

Dwarka Nath Mitter and Nurul Huq 
Chaudhury — for Respondents. 

Judgment. — This is an appeal by the 
defendant against what may be described 
as the preliminary decree in a suit under 
S. 92, Civil P. C. 

The subject-matter of the litigation is 
a wakf which was created on the 24th 
September 1876 by a Mahomedan gentle- 
man of the name of Mahomed Kabil 
Chaudhury, who died on the 3rd Novem- 
ber 1876. He left two sons by two wives 
namely Manwar Ali and Mazafar Ali who 
became'^ joint mut walls. Manwar Ali 
died in 1895 a,iji thereupon Muzaffar Ali 
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continued to act as the sole mutwalli 
till his death in 1906. Thereafter dis- 
putes broke out as to the office of mut- 
walli. Plaintiff 1, who is the daughter of 
a son of the founder, sued to secure 
the office of mutwalli. The claim was 
resisted by the defendant who is the son 
of a daughter of the founder. After a 
protracted trial the defendant was ap- 
pointed mutwalli on the 27th August 
1907 by the primary Court This decree 
was affirmed by this Court on appeal 
on the Ist July 1910. Plaintiff 1, 
thus defeated, instituted a suit in 1914 
to set aside the wakf on the ground that 
it was an illusory endowment. The suit 
was dismissed by the trial Court on the 
19th September 1916. That decree was 
affirmed in substance by this Court on 
the 26th April 1917, on the admission of 
the plaintiff that the wakf was valid 
and operative in law. Thus, baffled a 
second time, the plai?itiff, along witb 
several other persons, instituted the pre- 
sent suit on the 3rd April 1919, under 
S. 92, Civil P. 0., for the removal of the- 
defendant from the office of mutwalli and 
for the appointment of a new mutwalli. 
In the interval, plaintiff 1 had com- 
menced another litigation against the 
defendant in 1918 for settlement of 
accounts and for recovery of arrears of 
maintenance. The hearing of that suit 
has been stayed pending the conclusion 
of the present litigation. The defendant 
contended that there was no reason why 
he should be removed from the office of 
mutwalli and that, if the wakf properties 
have not been managed in strict con- 
formity with the directions of the founder, 
plaintiff 1, was more to blame than 
he himself. The District Judge took 
evidence as to the dealings of the defen- 
dant with the wakf estate and came to 
the conclusion that he was guilty of 
breach of trust and neglect of duty to 
such an extent that he should be removed 
from the office of mutwali. The District 
Judge has further directed that a com- 
missioner be appointed to examine the 
income and expenditure of the wakf 
estate. 

In the present appeal, the conclusions 
of the District Judge as to the manage- 
ment of the wakf estate by the defendant 
have been controverted as not supported 
by the evidence on the record. It has 
further been urged that some at any rate 
of the transactions were not such as 
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would justify aa order for removal of the 
defeudaut from the office of mutwalli. 
Emphasis has naturally bean laid on the 
previous history of the wakf estate and 
the embarrassment necessarily created 
by reason of the suits mentioned and 
numerous other litigations which in- 
volved an expenditure of large sums of 
money. We do not consider it necessary 
for our present purpose to examine the 
history of each of the instances of mis- 
management given by the District Judge. 
The general impression loft on our mind 
by the judgment of the District Judge 
is that he has laid undue stress upon 
matters of relatively small importance 
and that he should not have formed an 
opinion upon the question of the removal 
of the defendant from the office of mut- 
walli till the accounts of the income and 
expenditure of the wakf estate had been 
investigated by the commissioner. The 
, principles which should regdlate the 
action of the Court in cases of this des- 
cription are well settled. The Court 
should be guided by considerations of the 
welfare of the trust estate, and before a 
< removal of the trustee is directed a clear 
'necessity for the intervention of the 
Court to save the trust property must bo 
established It is not every mismanage- 
ment or neglect of duty which will induce 
the Court to remove a trustee There must 
be such gross negligence or misconduct 
iS to evidence a want either of capacity 
or of fidelity which is calculated to put 
the trust in jeopardy. Failure in the 
discharge of duty on account of mistake 
or misunderstanding is not a ground for 
removal unless such failure shows want 
of capacity to manage the trust. As was 
observed by Lord Langsdale, M. R. in 
Attorney- General v. Gains College (1), it 
is not enough to prove even considerable 
errors and irregularities in the manage- 
ment of the property or in the distribu- 
tion of the income or in the conduct and 
management of the institution. The 
test is, is this the result of corrupt or 
improper motives ; Attorney 'General v. 
Clifton (2). These principles have been 
generally recogni^ied and applied in cases 
in Indian Courts ; Srinath v Badhanath 
(3), Sathappayyar v. Periasami (4), 

(1) [1837] 2 Keen 150. 

(2) [1864] 82 Beav. 596=9 L. T. 13G=9 Jur. 

(N.S.) 939. 

(3) 12 C. L. R. 370. 

(4j [1891] 14 Mad. 1. 


Tiruvengadath Ayyangar v. Srinivas 
Thathachariar (5), Muhammed Jafar 
V. Muhammad Ibrahim (6), Uates v. 
Ganapati (7), Miyaji v. Ahmed Sahib (8), 
Fakuruddin Sahib v. Ackeni Sahib (9), 
Suhba Naidu v. Gopala Swavii (10) Gana- 
pati Ayyan v. Saviihri Ammal (11), Baja 
ofKalahasti v. Ganapati (12), Chintaman 
V. Dhondo (13), Annaji v. Narayan (14), 
Damodar v. Bhogilal Kasandas (15), and 
Girdharlal v. Naranlal (16). These cas 08 | 
all support tne view that a trustee may 
be removed if he fraudulently misapplies 
the revenues of the trust property and 
grossly misbehaves himself in the execu- 
tion of the trust, for example if he renews 
a lease for his personal benefit, purchases 
the trust property, concurs in a broach 
of trust, asserts a hostile title with 
knowledge that it was unfounded, fails 
to keep accounts, wrongfully alienates 
trust property, obstructs the management 
and wants only to waste the estate. It 
is necessary that these principles should 
be borne in mind by the District Judge 
when he reconsiders the case. 

We are of opinion that, in the circum- 
stances disclosed, this appeal should be 
allowed and the decree of the District 
Judge set aside. The case will be remitted 
to him in order that he may in the first 
place carefully examine the state of the 
accounts as disclosed in the report of the 
commissioner. Both parties will be 
entitled to take exceptions to that 
report and to justify the objections they 
may advance before the District Judge. 
Meanwhile the defendant will continue 
to hold the office of mutwalli. The 
previous history of the endowment leaves 
little doubt that great embarrassment 
has been caused by the constant ill-feeling 
between the plaintiffs and the defendant, 
and that even a stranger, as receiver, has 
not found it easy by any means to manage 
the estate effectively. We accordingly 
direct that the present receiver be dis- 
charged and that the defendant and Khan 
Saheb Abdul Khaleck, pleader of Feni, 

l5) cr899l 2‘rMaci. ii6i. 

(6) [1901J 24 Mad. 243. 

(7) [1891] 14 Mad. 103. 

(8) [1908] 31 Mad. 212=18 M. L. J. 205. 

(9) [1878*80] 2 Mad. 197. 

(10) [1905] 15 M. L. J. 185. 

(11) [1893] 21 Mad. 10. 

(12) [1918] M.W.N. 555=48 I. C. 897. 

13) [1891] 15 Bom. 612. 

14) [1897] 21 Bom. 556. 

(15) [1899] 22 Bom. 493. 

(16) [1912] 14 Bom. L. R. 11^5=17 I. C. 779. 
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be appoiafced joiat receivers. They will 
not; be called upoa to furaish security, 
bub the District Judge will direct that 
all collections be brought into Court 
periodically so that the risk of waste 
may be minimized. The District Judge 
will also draw up an ad interim scheme 
(or the management of the trust property. 
We are convinced that a new scheme for 
management of the trust estate must 
ultimately be framed for the management 
of the institution ; eoonoAio conditions 
have changed considerably since the day 
when the founder created the endowment 
and alterations are manifestly needed in 
the scheme, if the wishes of the founder 
are to be carried out effectively. It has 
been represented to us that persons 
entitled to annuities have not received 
payment for a considerable time. Upon 
application made to the District Judge, 
he will give such directions in respect of 
these as also other matters as may bo 
justified by the circumstances. 

Each party will. pay his costs in this 
Court ; but the defendant will be entitled 
to pay out of the estate the costs he has 
actually incurred. 

D D Appeal allowed. 
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Duval, J. 

Kasiraddin Paramanik — Plaintiff — 
Petitioner. 

V. 

Kasir .Manial — Defendant — Opposite 
Party. 

Civil Rule No. 919 of 1927, Decided on 
16th November 1927, from order of Sub- 
Judge, Bogra, D/- 23th April 1927. 

Practice — Procedure of putting both parties 
in the witness-box without putting them on 
oath is irregular. 

The procedure of putting both parties in the 
witness-box after the case has been closed with- 
out putting them on oath and let each talk to 
the other is not warranted by law and vitiates 
the whole trial. [P 227 C 2j 

Nasim Ali — for Petitioner. 

M. Nuruddin Ahmed and M. Amirud- 
din Ahmed — for Opposite Party. 

Judgment. — In this matter the plain- 
tiff sued to recover Rs. 503, the balance 
due on a certain jute transaction. The 
defendant, in his written statement, sta- 
ted that the case was false, but, on the 
other^iand, he was entitled to a certain 
amount froo^ the plaintiff. He did not 


mention in his written statement in thn 
suit that he had sued in the Court of 
the 2nd Munsif for his counter-claim, 
the suit which was dismissed a little over 
a month after the present suit before the 
Small Cause Court Judge was disposed of. 
The case came on for hearing. The Judge 
heard the plaintiff and his witnesses, the 
defendant and his witnesses and argu- 
ments on both sides. It then appears 
that he book the ordinary noon-day ad- 
journment and, on coming back to the 
Court, it is admitted by him in the 
explanation he furnished, he put the 
plaintiff and the defendant both in the 
box to confront each other and note their 
demeanour and did not swear them but 
heard them argue in support of their 
cases. It appears that they said nothing 
more than what they stated in evidence. 
He then let them leave the box and 
passed judgment dismissing the suit. 

This Rule has been obtained on the 
ground that the procedure in putting 
those two parties in the box without 
putting them on oath, and let each talk 
to the other is nob warranted by law and 
has vitiated the whole trial. No doubt, 
in his explanation, the learned Judge says 
that he decided on the evidence, but he 
had to decide on that evidence consider- 
ing the probabilities of the case, and it is 
difficult to believe, in deciding as to who 
Was more likely to speak the truth, that 
what occurred after the lunch did nob 
weigh with him in some way, even though 
ho does nob think that he did and it is 
clear that this method of putting the two 
men into the box after the case had been 
concluded, excepting for judgment, is not 
warranted by law. I am, therefore, 
compelled in the circumstances to set 
aside the decree in the case and remit 
the case for a rehearing. The case must 
be tried by some other Judge with the 
necessary powers, and if there is none in 
the Civil Division of Pabna and Bogra it 
will be transferred to a Judge exercising 
such Small Cause Court jurisdiction in 
the District of Rajshahi. 

In the circumstances, I pass no order 
as to costs. 

N.K. Case remitted. 
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C. 0. Ghose and Cammiade, JJ. 

Superintendent and Legal Bemem- 
hrancer — Appellant . 

V. 

Jahey Sheikh and another — Respon- 
dents. 

Government Appeal No. 4 of 1927, De- 
cided on 24th August 1927, against order 
of 1st Addl. Sess. Judge, Mymensingh, D/- 
9th March 1927. 

Criminal 1^, <S. 302 — Jury unanimous — 

Proceeding to charge them again is illegal — 
Betrial was ordered. 

Where the jury at first brought in a unani- 
mous verdict of guilty against the accused, 
but the Judge apparently being of a contrary 
opinion proceeded to charge the jury again 
and after the second charge >vas finished 
the jury retired again and returned the verdict 
of not guilty. 

Held: that the procedure adopted was one 
which was entirely opposed to t-he procedure 
laid down in the Criminal Procedure Code and 
was one for which there is no warrant any- 
where in the law obtaining in British India 
and the verdict of the jury cannot be allowed 
to remain. [P 228 C 2] 

Khundkart Deputy Legal Remem" 
hrancer— for Appellant. 

Sachindra Kunwar Boy—iox Accused. 

Judgment. — This is an appeal by the 
Local Government under the provisions 
of 8. 417, Criminal P. 0. against an order 
of acquittal passed ay the First Additional 
Sessions Judge of Mymensingh in a case 
in which the two accused before us were 
charged before him and a jury under 
S. 395, I. P. C. The case is in many 
ways an extraordinary one, and it is 
desirable, therefore, to set out the facts 
briefly. 

The two accused, Jahey Sheikh and 
Katua alias Jabed Ali, were charged with 
having committed an offence punishable 
under S. 395, 1. P. 0. They were duly 
committed to take their trial in the 
Sessions Court. The first Additional 
Sessions Judge of Mymensingh, Mr. 
N. V. H. Symons, tried the case with the 
aid of a jury. On the 9th March 1927 
the trial was concluded and the jury 
were directed to retire and bring in their 
verdict. What happened thereafter is 
set out below as appears from the record: 

Q. As regards both accused are you un- 
animous. 

A. Yes. 

Q. What is your verdict? 

A. Guilty under S. 395, I. P. C. 

Q. Did you find that Ismat mentioned 
Kiitua’s name immediately after the occurrence? 

A. We thought it unlikely that the family 
could have made up the story so soon, and we 


did not think that the explanations of the 
accused about enmity were sufficient to enable 
Abdul to bring a false case. 

The jury is then charged' again on the 
matter concerned in the last question. 
They retired at 3-53 p. m. and returned 
at 4-30 p.m. 

Q. Do you find that Ismat mentioned Katua’a 
name immediately after the occurrence ? 

A. No, we find that he did not. 

Q. Does the jury wish to make any statement 
about their verdict of guilty ? 

A. We did not follow the meaning of “fair 
complexion,’* nor did we understand fully the 
importance of the passage in the ejahar, and 
the evidence of the independent witnesses. We 
now see that Katua is a dark man, and that 
Ismat could not have mentioned his name as he 
has said that he only knew him by sight. We 
wish to amend our verdict and return a unani- 
mous verdict of not guilty. 

As will be seen from the above the 
jury at first brought in a unanimous 
verdict of guilty against the accused 
under S. 395, I. P. C. The learned Addi- 
tional Sessions Judge apparently was of 
a contrary opinion and he proceeded to 
charge the jury again. After the second 
charge was finished the jury retired 
again and returned at 4-30 p. m. What 
the learned Additional Sessions Judge 
stated to the jury in the course of the 
second charge does not appear from the 
record. But it appears from the record 
that he had previously anticipated the 
jury's bringing in, in the first instance, a 
verdict of guilty against the accused and 
that he had intended to refer the case to 
this Court for final orders. With that 
view he had written out a letter of 
reference and signed the same, ‘but it 
appears that having regard to the events 
which subsequently happened he placed 
the ’letter of reference on the record 
though he had not dispatched the same 
to this Court. The procedure adopted 
by the learned Additional Sessions Judge 
is one which is entirely opposed to the 
procedure laid down in the Criminal 
Procedure Code and is one for which 
there is no warrant anywhere in the lawi 
obtaining in British India. * 

In this view of the matter we cannot 
allow the verdict of the jury to remain. 
We must set aside the verdict of the 
jury and set aside the order of acqpittal, 
dated 9th March 1927, and direct that 
the matter be sent back in order that the 
accused may be retried in accordanee 
with law before the Sessions Judge of 
Mymensingh. 

N.K. Cas ^ remanded . 
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Mookertbe and Rankin, JJ. 

Brindarani Dassya and another — De- 
fendant 8 — Appellants. 

V. 

Narendra Nath Mitra — Plaintiff — Res- 
pondent. 

Appeal No. 139 of 1921, Decided on 
26th Jnine 1923, against original decree 
of Sub-Judge, Second Cofllrt of Backer- 
gunj, D/- 2l8t March 1921. 

Contract Act, S. 60 — The debts for which sums 
<ire applied must be proved to have lawfully 
'existed. 

When the creditor invokes^the aid of S. 60, it 
is incumbent upon him to establish that there 
was a lawful debt actually due and payable to 
him from the debtor for the satisfaction of 
which the sums paid have been applied by him: 
Cory Bros <fe Co. v. Mecca: (1897) A. C. 286 ; 37 
M. L. /. 397, Foil. [P 229 C 2J 

Dwarka Nath Chakrahurtty and Kali- 
kinkar Chakrahurtty — for Appellant. 

Narendra Chandra Bose and Satiyen- 
dra N. Hitter — for Respondent. 

Mookerjee, J. — This is an appeal by 
the defendants in a suit for arrears of 
rent The plaintiff claims rent from the 
•defendants at the rate of Rs. 4,794-4-6, 
annually with cesses and damages in res- 
pect of two years (Bhadra 1324 to Bhadra 
1326). The defendants resist the claim 
on the ground, amongst others, that the 
payments made by them from time to 
time wiped out the debt. The Subordi- 
nate Judge has overruled this contention 
and decreed the suit in part. On the 
present appeal the defendants have 
argued that the Subordinate Judge has 
not really investigated the points urged 
in defence. 

It is admitted that the defendants hold 
19 distinct tenancies under the plaintiff 
and that from time to time they paid to 
the plaintiff Rs. 61,889 on account of 
erent and cesses. The defendants urge 
that this sum has wiped out all the 
arrears due in respect of all the 19 ten- 
ancies held by them The plaintiff con- 
tends, on the other hand, that he has ap- 
plied the sums paid in satisfaction of the 
^.rrears due on the other 18 tenancies, 
^nd that, after the balance has been ap- 
propriated in partial satisfaction of the 
.e»rrears due in respect of the tenancy now 
in suit, a substantial sum is still recover- 
•abl^ 

It is not disputed that at the time the 
(alleged payilieats were made the defen- 
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dants did not direct how the sums were 
to be appropriated. Consequently the 
rule enunciated in S. 60, Contract Act, 
became applicable. That section is in 
these terms : 

Where the debtor has omitted to intimate 
and there are no circumstances to indicate, to 
which debt the payment is to be applied, the 
creditor may apply it at his own discretion to 
any lawful debt actually duo and payable to 
him from the debtor, whether its recovery is or 
is not barred by the law in force for the time 
being as to the limitation of suits. 

When the creditor invokes the aid of 
this principle, it is incumbent upon him 
to establish that there was a lawful debt 
actually due and payable to him from 
the debtor for the satisfaction of which 
the sums paid have been applied by him: 
Cory Bros. & Co. v. Owners of Turkish 
Steamship Mecca (l), Munisami Mudali 
v. Perumal Mudali (2). The Subordinate 
Judge was accordingly not correct when 
he said that “ the present suit in respect 
to a different tenancy,” that is, a tenancy 
different from the 18 tenancies men- 
tioned, “cannot be converted into an ac- 
count suit.” The question whether the 
sums alleged to have been appropriated 
by the plaintiff in satisfaction of arrears 
due on the 18 tenancies had been law- 
fully applied, must be investigated, before 
it can be held that the sum credited to 
the claim now in suit was correctly 
determined. 

It may appear at first sight that this is 
a question free from complexity and obs- 
curity. Unfortunately for the plaintiff, 
however, there are peculiar circumstances 
which have placed him in a situation of 
some embarrassment. It had so hap- 
pened that in respect of 10 out of 19 ten- 
ancies lands accreted by the recession of 
a public navigable river and the Secre- 
tary of State for India in Council took 
steps for the assessment of the additional 
land with revenue. This proceeding cul- 
minated in an order of 27th April 1914, 
whereby the Board of Revenue deter- 
mined, contrary to the contention of the 
plaintiff, that the crown had a right to 
assess the land under Act 9, 1847. There- 
upon on 27th July 1915, the plaintiff in- 
stituted a suit against the Secretary of 
State for India in Council for declaration 
that the assessment had been made with- 
out jurisdiction, because the lands, which 

Tl) U897^ Asp. M 

C. 266=76 L.T. 579=66 L.J. P.O. 86. 

(2) [1919] 37 M.L.J. 367=52 I.O. 950=10 M. 

L.W. 829. 


Brindarani v. Narendra (Mookerjee, J.) 
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were alleged to be additional lands, were 
in fact comprised within his permanently 
settled estate. The plaintiff was success- 
ful in the Court of first instance, and on 
6th October 1917, the Subordinate Judge 
made a declaration in his favour that the 
assessment was, ultra vires. There was 
an appeal to this Court which was heard 
in the first instance by a Division Bench 
and ultimately came up for disposal be- 
fore a Bench of three Judges under Cl. 15, 
Letters Patent : SeGretary of State v. 
Narendra Nath (3). The final decree of 
that Court was made on 30th August 
1920. The result of that decision was 
that the assessment by the Crown was 
held to be ultra vires in part : in other 
words in respect of a portion of the dis- 
puted land the Crown was held not com- 
petent to assess the land with revenue 
under Act 9, 1847. It was during the 
pendency of that litigation that on 23rd 
December 1919, the plaintiff commenced 
the present action for recovery of rent of 
the tenancy now in suit for the years 
1917-1919. It has been stated before us 
that there is no question of accreted 
lands so far as the present tenancy is con- 
cerned. 

But as we have already explained, 
in the application of S. 60, Contract 
Act, to the facts of this litigation, 
it becomes necessary to consider what 
was the amount recoverable by the plain- 
tiff from the defendants in ‘respect of the 
other 18 tenancies. Ten of those tenan- 
cies comprised accreted lands. If the as- 
sessment made by the Crown ms ultra 
vires in part, the question must conse- 
quently arise on what basis is the plain- 
tiff entitled to recover rent from the de- 
fendants in respect of the so-called addi- 
tional land. It has further been urged 
before us that in the contingency which 
has happened, if the plaintiff is not enti- 
tled to realize rent on the basis of the 
entries made in the settlement by the 
Government, he would, in any event, be 
entitled to rent on the basis of the con- 
tract between the parties That is a 
question which cannot be determined on 
the materials before us. There is thus 
no escape from the position that the de- 
cree made by the Subordinate Judge in 
favour of the plaintiff cannot bo affirmed 
because it is based on an assumption 
which has no t been established and can- 
not, on the materials before us, be ac- 
^ 9 ) Tl9^0j 34 C.rIjT 402.“ 


cepted as well founded. That assump-^ 
tion is that the plaintiff has correctly 
appropriated sums paid by the defendants^ 
with regard to his dues in respect of the* 
other tenancies. 

The result is that this appeal is al- 
lowed, the decree of the Subordinate 
Judge set aside and the case remitted to 
him in order that it may bo retried on 
the lines indicated. Upon retrial the de- 
fendants will nrot be entitled to succeedi 
to the extent of more than the sum at 
which the present appeal has been valued, 
namely, Rs. 5,500. The appellants are 
entitled to their costs in this Court, but 
the costs of the trial in the lower Court 
both before and after remand, will be m 
the discretion of the lower Court. 
Rankin, J. — I agree. 

R D. Case remanded^ 
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Rankin, 0. J. and Buckland, J. 

Doat Ali alias Sheik Deoat Ali Sarkay 
and others — Accused — Petitioners. 

V. 

King^Emperor— Opposite Party. 
Criminal Revn. Case No. 923 of 1927» 
Decided on 16fch December 1927. 

Criminal Trial — Joint trial of two separate 
appeals though by the same accused is bad. 

There vrero two separate cases in each of 
which the accused was oonTicted by the tria) 
Court. An appeal was brought in each case. 
The appellate Court tried the two appeals to- 
gether as one case and he allowed one ci the 
appeals and dismissed the other. 

Held : that the procedure followed was bad. 

[P230C2 ; P231 G 1] 

Sures Chandra Taluqdar and Mahen^ 
dra Kumar Ghose — for Petitioners. 

Rankin, C. J . — In this case it appear© 
that there were two separate oases in 
each of which the accused were convicted! 
by the trial Court. An appeal wa© 
brought in each case by the convicted 
persons and they came before the learned 
Additional Sessions Judge of Dacca. Hi© 
procedure was thisi He tried the two* 
appeals together as one case and marde up 
his mind that there were two contra- 
dictory stories. Having found which of 
the two stories was true and having found 
that the other was untrue, he allowed one* 
of the appeals and dismissed the other. 
It seems reasonably plain that the ^uty 
of the learned Judge was ta keep each 
appeal absolutely separate aiS'd to deal 



1928 Madhab Chandra v. Jajnoo Ram (Mukerji, J.) Calcutta 231 

with it on its merits .confining himself to Judgment. — This Rule has been is- 


the evidence given in tSat case and in 
that alone. As one of these appeals has 
been allowed and the persons have been 
acquitted that matter is not before us; 
but as regards the parties whose appeal 
has been dismissed this application is 
brought. In our opinion, the rule should 
be made absolute The appeal in this 
case mjist be heard again, and we direct 
that it be heard by a different learned 
Judge to be nominated by the Sessions 
Judge. The petitioners will remain on 
bail to the satisfaction of the District 
Magistrate pending the rehearing of the 
appeal. 

Buckland, J. — I agree. 

N.K. Rule made absolute, 

A. I. R. 1928 Calcutta 231 

Mukerji, j. 

Madhab Chandra Dutta — Defendant 
— Petitioner. 

V. 

Jajnoo Ram o^nd others — Plaintiff and 
pro forma Defendants — Opposite Party. 

Civil Rule No. 832 of 1927, Decided 
on 29th November 1927, from order 
of Small Cause Court Judge, Barpeta, 
D/- 31st March 1927. 

Tort — Malicious proceedings — Wilful wrong 
— Defendants falsely clai/ning paddy as his own 
— Proceedings taken under N. 107. Criminal 
P. C. — Paddy taken by police and handed over 
to a third person for safe custody — Damages 
caused — Defendant was held responsible, 

Plaintifi claimed damages from the defen- 
dant on the allegations that certain crops 
which had been grown by him were attached 
at ^the instance of the defendant and that 
subsequently the land was given back to the 
plaintiff, but that the crops which had been 
attached were damaged and in consequence 
thereof, the plaintiff alleged he was entitled 
to recover damages. Defendant pleaded that 
there was a petition filed by the defendant for 
proceedings taken against the plaintiff under 
S. 107, Criminal P. C., and that while the said 
proceedings were either pending or under con- 
templation, the paddy standing on the land 
was attached by the police and kept in the 
custody of a third person and that the damage 
that had been caused to the paddy was caused 
during the time that it was in such custody. 
Defendant was unable to establish that any 
Court was in possession of the said property. 

Held : that the plaintiff was -entitled to re- 
cover damages from him ; A, I, R, 1926 Cal, 
762 ; Smith v. L.& S. W, By, (1871) 6 C. P. 
14 ; 7 Bom, 427 ; and 3 Bom, 74, Bel, on : 
Peruvian Ouano Co. v. Dreyfus : (1892) A. C, 
166, Bef, [P 231 0 2] 

Mq^imathanath Roy — for Petitioner. 

Satindra Nath Boy Chowdhury — for 
Opposite Rerfty. 


sued to show cause why the decree 
passed by the Small Cause Court Judge 
of Barpeta, dated 31st March 1927, 
should not be set aside. The rule has 
been issued at the instance of the defen- 
dant in a suit. The plaintiff claimed 
damages from the defendant on the al- 
legations that certain crops which had 
been grown by him were attached at the 
instance of the defendant and that sub- 
sequently the land was given back to 
the plaintiff, but that the crops which 
had been attached were damaged and, in 
consequence thereof, the plaintiff al- 
leged, he was entitled to-recover damages. 
The defence of the defendant, so far as 
it was necessary for the purpose of the 
argument that had been advanced on his 
behalf was that there was a petition filed 
by the defendant for proceedings being 
taken against the plaintiffs under S. 107, 
Criminal P. C., and that, while the said 
proceedings were either pending or under 
contemplation, the paddy standing on 
the land was attached by the police and 
kept in the custody of a third person 
named Ranjit Ram Keot and that the 
damage that had been caused to the paddy 
was caused during the time that it was 
in such custody. The defendant states 
in his petition to this Court that the 
said attachment was apparently made 
under the provisions of S. 146, Criminal 
P. C. It may be stated, however, that 
the materials on the record are wholly 
insufficient for the purpose of arriving at 
a definite conclusion as to the circum- 
stances under which and the provisions 
of the law in consonance with which the 
said order of attachment was made. All 
that appears from the record is that the 
paddy was attached by the Police and 
kept in the custody ^of Ranjit Keot and 
that an order was passed by the criminal 
Court, on the 16th March 1926, which 
ran in these words : 

This primarily is a matter for the civil Court 
to decide as to who should get the paddy. If 
the claim is decided here, it will not be final. 
Proceedings struck off. 

The Munsif gave the plaintiff a decree 
for Rs. 64, that is to say, the price of 
27 maunds of paddy calculated at the 
rate of Rs. 2 per maund. 

The substantial contention that has 
been urged in support of the rule is to 
the effect that inasmuch as the paddy 
was not in the custody or possession of 
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the defendant, but that the police had 
made it over to a third person named 
Eanjit Ram Keot, it should be taken that 
such attachment was made under some 
sort of order legally passed by a Court of 
competent jurisdiction as a presumption 
should always be made in favour of the 
validity of an act done by a public ser- 
vant, and, if that view be taken, the peti- 
tioner cannot bo held responsible for any 
damages that may have been caused to 
the paddy. In support of this conten- 
tion reliance has been placed upon the 
decision in the case of Peruvian Guano 
Go. V. Dreyfus (l) and a passage in 
Mayne on Damages, 10th Edn. p. 394. 
whore the principles laid down in that 
case have been discussed. Broadly 
stated, the principle laid down by the 
House of Lords in that case was that, 
where 'the possession of some property 
becomes the possession of the Court, a 
person, at whose instance the rightful 
owner may have been deprived of his 
possession in respect of property no 
longer remains liable for any damages 
that may be caused to it 

To apply that principle to the 
present case it will be necessary to 
find such as was found in that case, 
that the paddy passed into the cus- 
tody of the Court — a fact with regard 
to which there is absolutely no evidence 
and no attempt even appears to have 
been made on behalf of the petitioner to 
establish that it was really under the 
order of the Court that the paddy was 
taken possession of or that the posses- 
eion of Ranjit Keot could in any sense 
be construed as being the possession of 
the Court. If the attachment that was 
made by the police was made in the 
exercise of those powers which the 
police have for the’prevention of a breach 
of the peace, either with or without ref- 
erence to a Magistrate, the latter not 
acting in his judicial capacity, it stands 
to reason that the attachment cannot be 
eaid to have been made under an order 
passed by a Court of competent jurisdic- 
tion and the person in whose custody 
the property is kept can hardly be said 
to be in possession on behalf of the 
Court. If the attachment was made 
under an order of the Magistrate under 
S. 146, Criminal P. 0., of which, how- 
ev er, there is n o evidence , it may b e 

(l) [18)2] A. 0. 166=66 L. T." 536=61 L. J. 

Ch.749=7 Asp. M. C. 225 
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said that the property was custodia legis 
and for certain purposes the possession 
of the Court will have to be treated as 
being the possession of the rightful owner 
for instance, as regards the question of 
limitation, such as was held in the case 
of Abinash Chandra v. Tarini Charan 

(2). So long, however, as the defendant 
is unable to establish that the Court 
was in possession it is obvious that he 
remains liable for all the damages that 
may have been caused to the property 
in respect of which he has wrongfully 
put the plaintiff out of possession. The 
principle was very well stated in the 
case of Smith v. L. & S. W. By. (3), 
where it was stated that in a case origi- 
nating even in negligence : 
the person guilty of it is equally liable for 
its consequences, whether he could have fore- 
seen them or not. 

The principle applies with greater 
force to a case where it is not merely 
negligence but a wilful wrong that is 
committed. Such a person remains lia- 
ble much more for the consequences, — at 
least for the natural consequences — of his 
wilful wrong. The fa«ts that false al- 
legations were made to the effect that 
the defendant himself was the owner of 
the paddy, having grown the same, and 
that upon the basis of such false allega- 
tions proceedings under S. 107, were 
sought to be instituted and that the 
plaintiff was kept out of possession of 
the paddy which really belonged to him, 
the paddy being taken by the police and 
made over to a third person for safe 
custody, these facts, taken together es- 
tablish a case of wilful wrong as -against 
the defendant and unless he is able to 
show that there are circumstances which 
would justify the Court in passing the 
order which would have the effect of 
enabling him to escape from the responsi- 
bility for the natural consequences of his 
act I think the plaintiff is entitled to 
recover damages from him. That an ac- 
tion of this description based on grounds 
such as appear in the present case is 
maintainable is apparent from the cases 
of Mudvirapa Kulkarni v. Fakirapa 
Kenardi (4) and Goma Mahad v. Gokah 
das Khimji (5), and other cases which 
need not be specifically mentioned. I 

(2) A. I. r 71926 CaT7782~ 

(3) [1871] 6 0. P. U {20)=40 L. J. 0. P. 21= 
19W. R. 230=23 L. T. 678. 

(4) [1888] 7 Bom. 427. 

(5) [1878] 3 Bom. 74. 
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am accordingly of opinion that there is 
no reason to interfere with the decree 
that has been passed in this case and 
that, therefore, the Rule should be dis- 
charged. 

The rule is accordingly discharged 
with costs one gold mohur. 

N.K. Buie discharged. 


% 
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Walmsley and Mukerji, JJ. 

Emperor 

V. 

Komoruddin Sheikh and others — Ac- 
cused. 

Jury Reference No. 24 of 1924, Decided 
on 24th July 1924. 

(a) Evidence Act^ S. 114 — The evidence of an 
accomplice must he viewed with all the sus- 
picion which ordinarily attaches to it. 

Where the accomplice makes his confession 
and sticks to it, and he actually allows himself 
to be convicted upon it, no doubt to that extent, 
there is some sort of guarantee of its truthful- 
Jiess, but ho remains an accomplice with all the 
suspicion attaching to an accomplice, and his 
evidence must be viewed with all the suspicion 
which ordinarily attaches to the evidence of an 
accomplice. [P 234 C 1] 

(h) Criminal P. C, S, 307 — Jury returning 
ilieir unanimous verdict of guilty in spite of 
warning by the Judge — It was held to be a 
proper case for reference. 

Where the learned Judge, in delivering his 
charge placed before the Jury all the evidence 
and pointed out the grave defects in the case 
for the prosecution, and where, in spite of his 
warning, the jury were unanimous in finding 
all the accused guilty; 

Held', that reference under S. 307, was 
proper. 

A. K. Basu — for the Crown. 

Krishna Kamal Moitra — for Complain- 
ant. 

Walmsley, J. — This is a reference 
made under the provisions of S 307, Cri- 
minal P.C., by the Sessions Judge of Raj- 
shahi Four persons, Komoruddin Sheikh, 
Kadar Mandal, Majidullah Biswas and 
'‘Jahir Mandal were placed on their trial 
upon a charge framed under S. 395, I.P C. 
The story briefly was as follows: These 
men and others attacked the house be- 
longing to one Iswar Cbunder Ghose on 
the night of 28th July last year. Iswar 
Ghose fired a gun injuring one of the men 
wlip^ied in his court yard. The other 
men got ayr^y. It is said that the in- 


jured man was one Mohamed and that 
he named several of his accomplices. One 
Enaz was subsequently arrested and, im- 
mediately after his arrest, he made a 
confession and, upon his plea of “guilty,’* 
he was convicted by the learned Judge. 
He afterwards gave evidence in this case. 
The present accused were arrestefi before 
Enaz, and the enquiry before commit- 
ment was taken up by one Magis’-.rate 
and finished by another. Then appa- 
rently Iswar Ohunder Ghose was placed 
on his trial in regard to the shooting ol 
the man who was shot in his courts yard. 
He was discharged in January and the 
present case came on for trial in March. 

The trial occupied some days, over 
twenty witnesses, being examined. The 
learned Judge, in delivering his charge 
which I think was extremely fair, placed 
before the jury all the evidence and 
pointed out the grave defects in the case 
for the prosecution. In spite of his 
warning the* ’jury were unanimous in 
finding all the accused guilty. The 
learned Judge thinks that that verdict is 
wrong and feels unable to accept it and, 
in consequence, he has made this refer- 
ence under S. 307, Criminal P. C. 

Now, with regard to the occurrence of 
the dacoity, I do not think it necessary 
to express any opinion. It is enough to 
say in passing that there are many 
features in the story for the prosecution 
which give rise to considerable suspicion. 
The real question in the case is whether 
these four men were actually identified 
as taking part in the dacoity. I cannot 
but think that if more attention had been 
paid to this branch of the matter in the 
lower Court by those who represented 
the accused, the verdict might have been 
different. 

Now, the evidence against the accused 
persons may be considered as of four 
kinds. First, there is the evidence of 
two witnesses who say that they saw 
some of these men going away shortly 
after the occurrence. The witnesses who 
say so are Mohesh Churder Ghose and 
Panchananda Ghose. The former says 
that he recognized Raisuddin who was 
not on his trial and Jaher. The latter 
says he recognized Kader, Komoruddin 
and Enaz. Now, the difficulty about 
accepting this evidence is: first, that the 
Sub-Inspector says that those witnesses 
told him nothing of the kind; and, se- 
condly, that the evidence of the other 
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persons who gathered at the house shows 
that there was nothing said by those 
men about the recognition of the dacoits 
when they came to the house. 

The next piece of evidence is the evi- 
dence derived from the injured man 
Mohamed It is said that, as he lay 
dying, Questions were put to him as to 
who vi^re the persons who accompanied 
him , iind he gave several names. The 
nar/es, according to the witnesses, are 
K^^der, Komoruddi, Raisuddi and Nager. 
The chowkidar of the house Krishna 
, Tirandaz adds another one Majit. But 
his evidence is extremely unsatisfactory. 
Now, the difficulty about accepting this 
evidence, as a statement made by Moha- 
med, is great. The first point is that, 
although the witnesses all say that the 
injured man was Mohamed, the first case 
set up by the prosecution was that no- 
body knew who ho was and a witness was 
actually produced in the Sessions Court 
from another village to say that the man 
he found lying in the court yard was 
identified by him as Mohamed. Further, 
the evidence about the questions that 
were put to him and the persons who 
were present when the questions were 
put and the answers given is very un- 
satisfactory. 

The next piece of evidence is the state- 
ment of Enax. This man was arrested on 
4th November. He made his confession 
the next day, 6th November. It is true 
that he stuck to it and he actually al- 
lowed himself to be convicted upon it. 
To that extent there is some sort of 
guarantee of its truthfulness, but he 
remains an accomplice with all the sus- 
picion attaching to an accomplice. In 
cross-examination he says that he made 
this confession in the hope of being par- 
doned, which I take to mean “in the hope 
of being made an approver," and it is 
quite possible; but there is no evidence 
to that effect that some hope was held 
out to him in that respect. Whether that 
is so or not* he is an accomplice and his 
evidence must be viewed with all the 
suspicion which ordinarily attaches to 
the evidence of an accomplice. 

The last piece of evidence is the state- 
ment made or said to have been made by 
Jahir to his father*s landlord, Solomon, 
shortly after the occurrence. It seems to 
me very strange that a person who has 
committed a dacoity should, before any- 
body has begun to suspect him go and say 


that he has committed the dacoity and 
ask what is to be done and tell his land- 
lord all about it. Jahir says that he did 
not make this statement and it is difficult 
to believe the story told against him. 

This is all the evidence against the 
accused except a few fragments which 
have been placed before us by the learned 
counsel appearing for the Crown. He 
has pointed out that Komoruddin* was 
seen with Enaz^ shortly after the occur- 
rence; that Kader told one of the wit- 
nesses about the affair on the following 
morning before news of it from other 
sources reached the neighbourhood; and 
that Majidulla who is a cultivator, was 
reported absent by the chowkidar on the 
night of the occurrence. These are very 
slender pieces of evidence. Taken on the 
whole, I think the learned Judge’s com- 
ments, as contained in his letter of re- 
ference on the evidence connecting those 
accused persons with the crime, are 
correct and show a proper estimate of 
their value. In my opinion, therefore, 
the view taken by the jury is contrary to 
the evidence and ought not to be accepted 
and I agree with the learned Judge in 
thinking that the accused are entitle<l to 
a verdict of not guilty. The result is 
that, in my opinion, the reference ought 
to be accepted, the accused acquitted and 
set at liberty. 

Mukerji, J. — I agree. 

R. D. Reference accepted, 
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Page and Duval, JJ. 

Jyotish Chandra Sen — Defendant 1 — 
Appellant. 

V. 

Har Chandra Saha and others — Plain- 
tiffs — Respondents. 

Appeal No. 1415 of 1925, Decided ou 
16th December 1927, from appellate 
decree of Addl. Sub- Judge, Noakbali, D/- 
13th March 1925. 

Civil P. C., 0. 38, Rr, 9 and 11 — Attachment 
ends when suit abates. 

When a suit abates and comes to an end on 
the death of a party, the attachment before 
judgment dies with it : 13 C. L, J, 243 and 45 
Cal. 780, Foil. [P 235 C 1] 

S. C. Basak, Chandra Sekhar Sen and 
Oopendra Nath Das — for Appellant^ 

Upendra Kumar Boy — for Respon- 
dents. 
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Page, J. — The decree ia this suit can- 
not stand. The dispute has arisen in this 
way. The plaintiff-respondent brought 
a suit for money against oneUma Charan 
who was the owner of the property in 
dispute and before judgment obtained an 
order for attaching the property on 31st 
August 1915. On 11th November 1915 
he obtained an ex- parte decree against 
Uma Charan. It is common ground, 
however, that between the^ate of attach- 
ment and the date of the decree Uma 
Charan died, the result being that as 
against him the decree was a nullity. As 
an application was not made for substi- 
tuting the heirs within the time limited 
by law, the suit abated and died. In 
August 1916, after the suit had come to 
an end, Uma Charan ’s heirs sold the pro- 
perty in dispute to defendant 1 who alone 
contested the suit, the other defendants 
being impleaded merely as pro forma 
defendants. Subsequently, on 5th January 
1918, an application was made on behalf 
of the plaintiff to set aside the heirs in 
place of Uma Charan. This application 
was granted, and, on 5th April 1918, the 
plaintiff obtained a second ex-parte decree 
against the heirs of Uma Charan. There- 
after he issued execution and, on 1st 
November 1919, purchased the property 
in dispute at the execution sale As 
defendant 1 who had purchased the pro- 
perty in the manner which I have stated 
from Uma Charan 's heirs, was not pre- 
pared to give the plaintiff possession, the 
present suit was lodged for khas posses- 
sion and a declaration of the plaintiff's 
title to the property. Both Courts have 
decreed the plaintiff’s suit. 

But for the fact that the two Courts 
have passed a decree in favour of the 
plaintiff I should have thought that the 
plaintiff’s ease was unarguable. It de- 
pended upon the attachment before judg- 
ment being in existence actually or 
constructively until after the second ex- 
parte decree was obtained. But when 
the suit abated and came to an end on 
the death of Uma Charan the attachment 
died with it. In ray opinion the appeal 
is concluded against the respondent both 
upon principle and by Sasirama Kumari 
v. Meherhan Khan (l) and Abdul Bahman 
v. Amin Sharif (2). The learned vakil, 
on behalf of the respondent, sought to 

(1) [1911] 13 C. L. J. 243t=9 I. C. 918. 

( 2 ) [1918] . 44 V Cal. 780=44 I. C. 229=22 
0. W. N. 927. 


distinguish these oases upon the ground 
that in these two cases the suit came to 
an end because it was dismissed and a 
suit which is dismissed differs from a suit 
which abates. True, the cause of its 
death is different, but in either case, it is 
equally dead, and, if it is dead the attach- 
ment before judgment dies with it. The 
second point which is taken is that the 
effect of the order setting aside the 
abatement and restoring the case 
was to revive also the attachment 
before judgment. These two cases to 
which reference has been made are 
authorities to the contrary. There is no 
substance in the plaintiff’s case. The 
appeal, therefore, will be allowed, the 
decree of the appellate Court and the 
decree of the Court of first instance set 
aside and the suit dismissed with costs in 
all the Courts. 

Duval, J. — I agree. 

N.K. Appeal allowed. 
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Greaves and Chotznbr, JJ. 

Oohinda Chandra Boy — Accused — 
Petitioner. 

V. 

Abdul Bashid — Complainant — Op- 
posite Party. 

Criminal Revn. No. 1023 of 1923, De- 
cided on 31st January 1924. 

Penal Code^ S, 478 — Goods subject of the mark 
in q^uestxon must be proved to be manufactured 
by ^ complainant and to he reputed to be h%& 
manufacture alone. 

Under S. 478 complainant has to prove that 
the goods which are the subject of the mark are 
manufactured and sold by himself and that 
goods are known in the market as being of his 
manufacture alone. [P 23G C 2 ] 

Where the article bearing the mark was pro- 
ved to have been manufactured and sold by 
both the complainant and the accused on a 
large scale and there was no sufficient evidence 
to support the view that the article was re- 
puted to be the complainants* exclusive 
manufacture: 

Held: no offence was committed. [P 237 C 2l 

P. L. Boy and Satindra Nath Mukher- 
jes — for Petitioner. 

E. N. Chowdhury and Probodh Kumar 
Das — for Opposite Party. 

Judgment. — The accused Gobinda 
Chandra Roy has been convicted in this 
case by an»Honorary Presidency Magis- 
trate under the provisions of Ss. 482 and 
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486, 1. P. C. The conviction took place 
on the 31st August of last year and the 
accused was sentenced to pay a fine of 
Rs 50 in respect of the conviction under 
S. 486 and to pay a similar fine for the 
offence under S. 482. It appears that 
since the year 1918, or 1920 as the peti- 
tioner alleges, the complainant Abdul 
Rashid has sold on the market in 
Calcutta soap on .which appears on the 
front a picture of Mr. Gandhi, at the top 
of which picture appears the word 
Mahatma" and at its foot the word 
y Gandhi." On the back appear the letters 
“A. R. M. Ishaq" and the words “sole 
agent" and the letters “A. S. F." also 
appear which mean “American Soap 
Factory." The accused has been recent- 
ly selling on the market soap similar in 
shape and colour, and bearing on the 
front a picture of Mr. Gandhi somewhat 
alike, but not indentical with the 
picture on the complainant's soap, and 
beneath the picture appears the name of 
Mr. Gandhi. On the back are the words 
Indian Soap Company." Now the 
learned Magistrate has propounded three 
(questions for consideration. : Firstly, 
‘Whether the complainant has the exclu- 
sive right to the trade mark used on his 
soaps which formed the subject-matter 
of the charges." Secondly “Has the 
right of the complainant been infringed 
by the accused"; thirdly, “are there 
circumstances to show that the accused 
is protected under the exception under 
Ss. 482 and 486"? Ho has found that 
the complainant has 'proved the user 
of the trade-mark and that soap 
manufactured by -the complainant is 
known in the bazar as “Gandhi 
Brand Soap." He further found that 
there was satisfactory evidence to show 
that the complainant’s “Gandhi Brand" 
soap had extensive sales in the market 
both in Calcutta and in the mofussil, and 
he further found that, having regard to 
the warning given to the accused and to 
his continuance of sales after such warn- 
ings, he did not act innocently and that 
he was not protected by the exception. 
^ First of all, we have to see, before con- 
sidering the sections themselves, what is 
the evidence which was before the Magis- 
trate upon which he convicted the ac* 
cused. There was a considerable volume 
of evidence to show that the complainant 
made extensive sales of the Gandhi mark 
soap in the markets. Abdul Rashid him- 


self says that his factory was established 
in about 1918 and that his Gandhi mark 
soap had extensive sales in the markets 
in Calcutta and in the mofussils. The 
witness Abdul Samad stated that the 
Gandhi mark soaps had extensive sales. 
Witness Abdul Latiff stated that he 
used to purchase 50 or 60 cases of Gandhi 
mark soaps daily and to the value of 
Rs. 7,000 or Rs. 8,000 a year. He does 
not specifically state that his purchases 
were from the complainant, but I think 
that there is no doubt that this is what 
he meant. Abdul Majid stated that 
Gandhi brand soap belonged to the com- 
plainant’s factory and that from last 
year he had purchased such soaps from 
the complainant’s factory. Abdul Azirz 
stated that since 1327 he had been buying 
Gandhi brand soap from the complain- 
ant’s factory and that he had been 
making large purchases of such soaps. 
Witness Mofizuddin stated that in the 
market Gandhi brand soap was known as 
the complainant’s brand. 

It seems to me that this evidence is 
not sufficient to establish what it is 
necessary for the complainant to estab- 
lish having regard to the provisions 
of S. 478. Under that section he has 
to prove that the goods which are 
the subject of the mark are manu- 
factured and sold by himself and that 
such goods are known in the market 
as being of his , manufacture alone, and it 
seems to me that the evidence to which 
we have referred is not sufficient to sup- 
port the claim put forward on the com- 
plainant’s behalf, namely, that in the 
market Gandhi brand soap is known as 
being of his manufacture and of his 
manufacture alone. But when wo con- 
sider the evidence given on behalf of the 
accused the complainant’s evidence is of 
very little value. Witness Jogesh 
Chandra Ghosh, who was called on behalf 
of the accused, stated that since the year 
1918 the National Soap Factory Com- 
pany had been making and selling 
Gandhi brand soap in considerable quan- 
tity, and this is supported by the evi- 
dence of Ershad Ali Mallick who stated 
that his firm had been publicly selling 
Gandhi brand soap in the bazar for more 
than a year. Witness Roza Meah statee 
that Gandhi mark soap had been on th( 
market for years and that be ha^beei 
selling the accused’s Gandhi brand soap 
for about four years. T^a^evidence of 
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Prosanno Kumar Dutta is to the same 
el^ect and so is that of Santosh Kumar 
Das Biswas. Lastly, witnesses Jogendra 
and Pran Bandhu stated that by Gandhi 
brand soap no soap of any particular 
company is meant. We think, having 
regard to the evidence put forward for 
the prosecution and the evidence put 
forward for the accused that it has not 
been sufficiently or satisfactorily establi- 
shed that Gandhi brand soap is generally 
known in the market as scfkp manufactu- 
red by the complainant. We think that 
there is abundant evidence that there 
have been sales of Gandhi brand soap by 
the National Soap Factory and others for 
a considerable period, and we do not 
thiuk that the reputation established by 
the complainant according to the evi- 
dence would justify a conviction under 
Ss. 482 and 486. This, we think, is suffi- 
cient to dispose of this matter because 
the conclusion that wo have come to 
upon the evidence is that the complain- 
ant has not proved that he has estab- 
lished in ‘the market such a reputation 
as to justify him in claiming for«his soap, 
exclusive use of Gandhi’s portrait as a 
trade-mark in respect of his soap. 

It is nob necessary to refer to several 
other matters that were urged before us 
on behalf of the petitioner, namely, the 
fact that the declaration made on behalf 
of the National Soap Factory in respect 
of their Gandhi mark soap was made 
some throe weeks prior to the declaration 
made on behalf of the complainant, nor I 
think is it necessary to deal with what is 
stated to be a wrong conclusion by the 
Magistrate, that the complainant started 
making soaps in the year 1918, nor to the 
mistake which the Magistrate has made 
with regard to Ex. (8j which he states is 
the complainant’s stock- book whereas it 
is evidently the stock-book of the ac- 
cused. 

The result is that we do not think 
that there was before the Magistrate 
sufficient evidence to justify him in 
finding that the complainant’s soaps 
were entitled to the exclusive user of the 
portrait of Mr. Gandhi or sufficient evi- 
dence to show that the soap bearing that 
impression was known in the market as 
the soap of the complainant and of no 
other maker. There is abundant evi- 
denc|L we think, that the use of the 
Ganohi’s portrait upon the soap has been 
common fojjbur or five years in the bazar 
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and that no manufacturer has established 
any exclusive rights of user of the 
Gandhi’s portrait or name in respect of 
soap. 

Having regard to the conclusion at 
which we have arrived the conviction is 
clearly bad and must be set aside, and we 
accordingly make the Buie absolute and 
direct that the fines, if paid, will be re- 
funded. 

D.D. Buie made absolute. 
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Bankin, C. J., and Ohotzner, J. 

Kanai Lai Saha — Appellant. 

V. 

Makhan Lai Saha and another — Bes- 
pondents. 

Criminal Appeal No. 585 of 1927, and 
Civil Bevn. Petn. No. 11 of 1927, Decided 
on 24th Nov. 1927, from order of Dist. 
Judge, Faridpur, D/- 25th June 1927. 

Civil P. C., S. 116 — Munsif holdtng that he 
had no jurisdiction to direct a complaint to be 
made under 8. 476, Criminal P. C»— Appellate 
Court not deciding the question of jurisdiction 
but itself acting under 8, 476-P — Frooedure is 
irregular. 

Where a Munsif, under S. 476, refused to 
direct a complaint to be made on the view that 
he had no jurisdiction in the matter, and an 
appeal was taken to the District Judge under 
S. 476-B, who, without deciding the question 
whether the Munsif had jurisdiction or not, 
purported to act under the section : 

Held’, that the District Judge erred in hold- 
ing this view. It was also an error with res- 
pect to procedure. It is a material irregularity 
and the High Court should interfere in such a 
matter under 8. 115, [P 238 G 1, 2] 

Suresh Chandra Talukdar — for Appel- 
lant. 

Khundkar — for the Crown. 

Rankin, C. J. — In this case the learn- 
ed District Judge of Faridpur has made 
an order directing that a complaint 
should be made against the appellant for 
an offence under S. 195 (i) (c), Criminal 
P. C., in respect that he forged a receipt 
and used that document in dvidence in a 
certain suit before the Court of the 2nd 
Munsif of Goalundo knowing it to be 
forged. 

The Munsif in the suit found that the 
receipt was a forgery and the two defen- 
dants applied to the Munsif for an order 
directing that a complaint should be made 
to a Magistrate against the present ap- 
pellant. Before that application was 
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disposed of the judicial of&cer ia question 
was transferred and the case was by the 
order of the District Judge transferred 
to the Court of the first Munsif of 
Goalundo. That learned Munsif of 
Goalundo when the matter came before 
him under S. 476, Criminal P. C , refused 
to direct a complaint to bo made on the 
view that he had no jurisdiction in the 
matter, he not being the Court referred 
to in S. 476 in respect that the alleged 
offence had nob been committed in or in 
relation to a proceeding in his own Court 
but had been committed, if at all, in 
relation to proceeding in the Court 
of the Second Munsif of Goalundo who 
had tried the case. That being his view 
the learned First Munsif thought that 
he had no jurisdiction. 

An appeal was taken to the District 
Judge under S. 476-B, and the first thing 
that the learned Judge had to decide was 
whether the view as to jurisdiction taken 
by the Court from whose order an appeal 
was being brought to him was right or 
wrong. If the learned First Munsif of 
Goalundo had no jurisdiction to make a 
complaint, and had rightly refused to 
make a complaint, the appeal should have 
been dismissed upon that ground. On 
the other hand, if the learned District 
Judge took the view that the learned First 
Munsif of Goalundo had jurisdiction, but 
had wrongly held that he had no juris- 
diction then he would be entitled to make 
a complaint under S. 476-B. Upon the 
former view that there was no jurisdic- 
tion in the First Munsif of Goalundo, it 
might or might not have been proper for 
the learned District Judge to entertain 
an application if made under S. 476-A, 
and in that event, whether he granted the 
application or refused the application, an 
appeal would lie to this Court. This 
Court has already held that no appeal 
lies from an order made by a superior 
Court in its appellate powers under 
S 476-B. It is entirely wrong, however, 
for the learqed District Judge to think 
that whether or not the First Munsif of 
Goalundo had jurisdiction under S. 476, 
he, the learned District Judge, on an 
appeal therefrom, could make a complaint 
which the learned First Munsif could not 
have made. It seems to us, therefore, that 
the order before us is wrong in the sense 
that the learned District Judge has pro- 
ceeded irregularly without enquiring 
properly into the correctness of the view 
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taken by the First Munsif of Goalundo 
to the effect that there was no jurisdic* 
tioQ in his Court to entertain this parti' 
cular application for complaint. 

We cannot interfere with the order, 
however, as a matter of appeal, but it 
does seem to us that the error committed 
by the learned District Judge falls within 
S. 115, Civil P. C. It was an error with 
respect to jurisdiction. It is also an 
error with respect to procedure. li is a 
material irregularity and the view taken 
by the learned District Judge may operate 
to deprive the present appellant of a right 
of appeal. If the true view be that the 
learned District Judge’s only power to 
make a complaint was, in the circum- 
stances, under S. 476-A, it is quite clear 
that the erroneous procedure adopted in 
this case has deprived the appellant of a 
right of appeal. In these circumstances 
we must make an order sending this 
matter back to the learned District Judge 
in order that he may decide whether or 
nob the Court from which the appeal was 
brought, rightly or wrongly, held that it 
had no jurisdiction. If it rightly so 
hold then the appeal should be dismissed. 
It may or may not then happen that an 
application will be made to the learned 
District Judge under S 476-A Wo say 
nothing to limit the discretion of the 
learned District Judge in that event. On 
the other hand, if the learned District 
Judge takes the view that the First Mun- 
sif of Goalundo had jurisdiction to order 
a complaint, and had wrongly refused to 
do so, then it would be possible for him 
to make a proper order under S. 476-B, 
directing that a complaint should be 
lodged. 

The appeal is dismissed, but an order is 
made, as stated, under S. 115, Civil P. C. 
Chotzner, J. — I agree. 

N K. Appeal dismissed. 
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Rankin, C. J., and Chotzner, J. 
Karma Urang — Accused — Appellant- 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 534 of 1927, De- 
cided on 2nd December 1927, from order 
of Sess. Judge, Sylhet-Cachar, D/-\lth 
May 1927. 
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Penal Code, S, 84— Test of insanity given. 

To ascertain a person is incapable of know* 
ing the nature of the act or that he is doing 
what is either wrong or contrary to law, a very 
common test is to ask, in the circumstances, 
whether the man would have committed the act 
if a policeman would have been at his elbow. 

[F 240 C 1] 

Suresh Ch. Talukdar and Parimal 
Chandra Guha — for Appellant. 

Khundkar — for the Crown. 

Rankin, C. J. —The appellant in this 
case has been tried for tl5e murder of his 
father on the 12th December 1926 in the 
morning before 8 o’clock. He has been 
convicted and sentenced to transporta- 
tion for life and the real question in this 
appeal is whether or not he ought to be 
dealt with under the provisions of the 
law which apply to a person who, at the 
time of doing the act, by reason of un- 
soundness of mind, was incapable of 
knowing the nature of the act, or that 
he was doing what was either wrong or 
contrary to law. That is the test laid 
down by S. 84, I. P. C. 

The story is a most extraordinary one. 
The appellant, his brother and his father 
were living together and the appellant 
and his father have been proved to have 
been on the best of terms. The brother’s 
story is that on the morning in question 
when he woke up his father and his 
brother had gone out and it seems clear 
that soon after leaving the house the 
appellant with a dao cut off his father’s 
head. He thereupon picked up the head 
wrapped it in something and was pro- 
ceeding along the road to Silchar Court. 
He was seen by witness Saiyad Ali about 
the time he had passed the thana. 
Saiyad Ali having gone and reported to 
the thana what he had seen, constables 
overtook the accused who was walking 
quite in an ordinary way and persuaded 
him quietly to come back to the thana 
and to tell his story to the Assistant 
Sub-Inspector. The story he told was 
that he had a dream and that in that 
dream goddess Kali appeared to him and 
told him that either he would have to 
kill his father or his father would kill 
him. It would seem that this dream 
contained other elements; in particular, 
it contained the element that his father 
was a descendant of the goddess Kali 
and also that his father’s tongue was 
black and that he was to take the head 
to yae Court at Silchar. 

When the story was first told to the 


Assistant Sub- Inspector the appellant 
was taken back to the house. He was 
taken to the threshing ground where his 
father’s body lay, and the tea garden 
doctor who has given evidence saw him 
on that occasion. The accused told him 
that 

the previous night he had dreamt that if he 
did not kill his father his father would kill 
him. He said that Kali told him so in his 
dream. Kali said to him that his father's 
tongue was blaok and that his father was a 
descendant of the goddess Kali. He told me 
that his father would have killed him and so 
he killed his father. He told me that he 
dreamt that he had taken the head of his father 
to Silchar Court. He said that when he was 
bringing the head to Silchar ho was stopped 
on the way and could not bring it. He said 
that his dream could not be realized as he 
could not take the head to Silchar. He told 
me this at the threshing floor. He was excited 
and his eyes were blood shot. 

On the 13th December, i. e., the day 
after the occurrence the appellant made 
a confession before a Magistrate in which 
he said that unless he killed his father, 
he would die. He was under the obser- 
vation of the Civil Surgeon for a con- 
siderable time because the occurrence 
having taken place in December the 
Magisterial enquiry was in March and 
the trial was in May. The Civil Surgeon 
said that, the appellant had definite delu- 
sion, which passed off after a couple of 
months, that he could not tell right 
from wrong, that he was definitely insane 
and said that he wanted to dedicate his 
father’s head to the goddess Kali. The 
Civil Surgeon said that from the story 
told to him he got the impression that 
the accused thought that ho was ordered 
by Kali to kill his father. Witness Fagu 
the appellant‘8 brother said that when 
the accused was brought to the thresh- 
ing ground on 12th December he said: 
*‘I offer my father to the goddess Kali.” 

Now, on such facts as these a question 
arises which is a very difficult one; but 
the main ground of the decision of the 
learned Judge is that he does not think 
that it is proved that the appellant was 
under the impression that he was ordered 
to kill his father. He thinks the posi- 
tion merely is that the man was under 
a delusion that unless he killed his father 
his father would kill him; and accord- 
ingly, of the three assessors two for that 
reason, take the view that be was not 
insane and the learned Judge agrees with 
that view 
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It is no doubt plain enough that 
under the doctrine in MoNaughten’s case 
there may be cases where the correct 
application of the law is to hold a man 
amenable for his action assuming merely 
that his particular delusion is true; but 
the proposition which governs the present 
case in the first instance is that con* 
tained in S. 84, 1. P. 0. We have to see 
whether this man is shown to have had 
no knowledge of the nature and quality 
of his act or, as the statute says: 

incapable of knowing the nature of the aot, 
or that he is doing what is either wrong or 
contrary to law. 

A very common way of applying that 
test is to ask, in the circumstances, 
whether the man would have committed 
the aot if a policeman had been at his 
elbow. Examining this case from that 
point of view I think it is very notice- 
able that this man having committed the 
deed, immediately picked up the head of 
his father and was proceeding to Silchar 
Court. The witness Saiyad Ali, who saw 
him first, said that he was not running. 
Ho did not proceed to run, but when the 
constables overtook him he came quietly 
back to the thana. He explained that 
he was going to Silchar Court and why 
he was going to Silchar Court, namely 
because of a dream which he had on the 
previous night. That seems to me to bo 
the best evidence in this case upon the 
question whether he knew that what ho 
was doing was “wrong or contrary to 
law”; and in view of that evidence, 
which is supported by other evidence in 
the case, particularly by the very strong 
evidence of the Civil Surgeon who is not 
only more competent to give but had far 
more opportunity than anyone else of 
forming a correct opinion, in my judg- 
ment this appeal should be allowed, the 
conviction and sentence should be set 
aside, and we should send this case back 
to the learned Sessions Judge of Cachar 
with a direction to deal with it under 
S. 471, Criminal P. C. on the basis that 
this man was not at the time of doing 
the act, by reason of unsoundness of 
mind, capable of knowing the nature of 
the act. or that he was doing that was 
either wrong or contrary to law. We 
come to the finding as required by S. 470, 
Criminal P. C., that he did the act, but 
that he was of unsound mind in the 
sense explained at the time. We accor- 
dingly diifect that he be detained in safe 
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custody in the Mental Hospital at 
Tezpur. We direct the Sessions Judge 
to take the action required by B. 54 of 
Assam Government Eules relating to 
lunatics. 

Chotzner, J. — I agree. 

N.K. Appeal allowed. 
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Greaves and Panton, JJ. 

Cliaito Kalwar — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 822 of 1923, De- 
cided on 8th January 1924. 

Criminal P, C., S. 403 — Trial under 6 ’ 5 . 407, 
411 and 414, Penal Code — Subsequent trial 
under S 54-A, Calcutta Police Act — Goods form^ 
ing the subject in both cases identical — Second 
trial was held bad. 

Where the goods which formed the subject of 
a charge under Ch. 17, Penal Code, and .of a 
charge under S. 64-A, Calcutta Police Act were 
identical. 

Held : that the accused should have been 
tried for all these offences at one trial and 
should not hi»ve been subjected to two trials in 
respect of his possession of the same goods. 

[P 241 C 1 ] 

Manmotha Nath Mukherjee and Her* 
ambo Chandra Ouha — for Petitioner. 

Manindra Kumar Banerjee — for the 
Crown. 

Panton, J. — This rule *is directed 
against the petitioner's conviction under 
S. 54-A, Calcutta Police Act. The police 
charged him and other persons under Ss. 
407, 411 and 414, I. P. C. There was 
also a charge against him under the 
section just mentioned. An Honorary 
Presidency Magistrate tried these persons 
on 3rd May last and on that date recorded 
an order: 

There is no good evidence against 'the ac- 
cused. They are discharged under S. 253, 
Criminal P. 0. ^ 

It appears that the petitioner was then 
again placed before the Honorary Magis- 
trate to be tried for the offence under S. 
54-A, whereupon the Magistrate made the 
following order 

Put up before the Chief Presidency Magis- 
trate. I do not wish to try this case as I have 
tried the connected case and this may be sent 
to some other Magistrate. 

On this Mr. Wajid Ali, exercising ap- 
parently the powers of the Chief Px^si- 
dency Magistrate, recorded the order 



1928 Sultan Hasan 

“ To my file’' and adjourned the hearing 
to 16th May. On that date the petitioner 
appears to have raised an objection to his 
trial but the hearing was further ad- 
journed to 29th May when a written 
petition was put in on his behalf claim- 
ing that he had already been acquitted of 
the charge on which he was then being 
tried. The Magistrate's order on this was 
Filed. I think the case under S, 54-A, Act 4, 
1866 may proceed 

and proceed it did and Resulted in the 
conviction which is the subject of this 
rule. It is not clear from an exami- 
nation of the record whether it was in- 
tended to exclude the charge under S. 54- A 
from the first trial; any way, the Hono- 
rary Magistrate, by speaking of it as a 
*’ connected case, " seems to have been 
under the impression that this charge had 
not been before him, an impression which 
resulted, I suppose, from the charge not 
having been pressed at the trial. 

We think «that in the present case, 
when the goods which formed the sub- 
ject of the charge under Ch. 17, I. P. 0., 
and of a charge under S. 64-A, Calcutta 
Police Act, were identical, the petitioner 
should have been tried for all these 
offences at one trial and should ‘not have 
I been subjected to two trials in respect to 
'his possession of the same goods. We 
are of opinion that for this reason the 
second trial was bad and that the convic- 
tioDrdn it must be set aside. 

The rule is accordingly made absolute. 
The goods if still in existence, will be re- 
turned to the petitioner. The petitioner 
will be discharged from bail. 

Greaves, J.— I agree. 

B.K. R'lile made absolute. 
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SUHRAWARDY AND PANTON, JJ. 

{Sheikh) Khairat Ali and others — Peti- 
tioners. 

V. 

Waived Ali — Opposite Party. 

Criminal Revn. No. 394 of 1925, De- 
cided on 10th July 1926. 

Criminal P. C., 8, 439 — Party 'in contempt — 
Practice, 

Party who was in contempt of Court, was not 
heard in revision. [P 241 G 2] 

Probodh Chandra Ghatterji — for Peti- 
tioners. 

Sa^ndra Nath Mukherji — for Oppo- 
site Party. 

19SR C/81 & 32 
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Judgment. — It appears from a perasal 
of the record that warrant has been issued 
against the petitioners by the trial Court. 
The petitioners without appearing before 
the trial Court filed a petition of motion 
before the Sessions Judge and prayed for 
an order for stay of further proceedings. 
That application having been dismissed 
they moved this Court on 25th May last 
but have not obeyed the summons issued 
in the meantime by the Magistrate for 
their appearance on 27th May 1925. We 
are told, and it is not denied, that they 
have not yet entered appearance. As 
they are in contempt we are not prepared 
to hear this rule. Rule accordingly dis- 
charged. 

R.K. Buie discharged. 
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Greaves and Graham, JJ. 

Sultan Hasan Mirza — Judgment-debt^ 
or — Appellant. 

V. 

Srimati NanJci Bibi — Decree-holder 
—•Respondent. 

Appeal No. 193 of 1922, decided on 
20th June 1924, against order of 
Sub-Judge, 1st Court of Zillah 24 Per- 
gannahs, D/- 18th March 1922. 

(а) Civil P. C., 0. *21, JR, 22— iVo notice is 
necessary where proceedings are in cantinu- 
ation of previous execution. 

Where the prooeedinga are in fact proceed* 
ings in continuation of the prior execution 
oases no notice is necessary to the judgment** 
debtor under the provisions of 0. 21, R. 22. 

^ ^ _ [P 242 C 2] 

(б) Civil P, C, 8, Application within 
three years of previous proceedings hut after 12 
years from the decree asking for a new*relief 
by attachment and sale of moveables is barred 
under 8, 48. 

Where an application for execution was 
made within three years of the previous 
execution proceedings for rateable distribu- 
tion but after 12 years from the decree wherein 
the decree-holder asked that the heir of the 
judgment-debtor should be brought on the re- 
cord and that notice should go to him under 
the provisions of O. 21, R. 22, and further 
asked that the amount due should be realized 
by the attachment and sale of the judgment- 
debtor’s moveables and that the petition should 
be put up with the records of the previous ex- 
ecution cases and that execution proceedings 
might be carried on in continuation thereof: 

Held: that the proceedings should be treated 
as an application in continuation of the pre- 
vious execution oases and prayer to bring the 
heir on the record and issuing notice to him 
would not make it a new appUoatioii,but the ap' 
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plication, in so far as it sought to attach the 
moveables, was a new application for execution 
within the provisions of S. 48 and was clearly 
barred by time. [P 242 C 2 P 243 C 1] 

Basah and A. S. M. Akram — for Ap- 
pellant. 

P 0. Mitter, Ambika Pado Choudhury, 
Surendra Madhah Mullick and Satyendra 
Kumar Bay Ghoudhury — for Eespondent. 

Judgment. — This is an appeal by the 
judgment-debtor in execution proceedings, 
The point urged before us is that under 
the provisions of S. 48, Civil P. C., the 
decree-holder’s claim is barred by limita- 
tion. The material facts which it is 
necessary to state for the purpose of 
understanding the point which arises 
in this appeal are as follows : 

The decree- holder obtained his decree 
on 30th May 1901, and in execution of 
that decree some decree of the Judicial 
Committee was attached in execution. 
There seem to have been various proceed- 
ings from time to time in execution in 
various years down to 1913 and 1914. 
Tn 1914 there was an appeal to this 
Court in respect of an order that had 
been made in favour of the decree- holder. 
The contention raised in that appeal was 
a similar contention to what is now 
raised before us, namely, that the decree- 
holder’s rights were barred under the 
provisions of S. 48. The judgment of 
this Court was delivered in the year 
1916 and it was there held that 8. 48 
had no application inasmuch as various 
proceedings that had been taken were not 
fresh proceedings in execution, but merely 
proceedings in continuation of a prior 
execution. Then, in 1918, a further ap- 
plication was made by the decree-holder 
to this Court In that application the 
decree- holder asked that the proceedings 
should be treated as continuation of the 
execution cxses which were therein men- 
tioned and that an order should be passed 
for rateable distribution of the amount 
that might be realized from the decree of 
the Privy Council that had been attached 
The order that was made on that appli- 
cation was passed on 10th September 
1918 dismissing the application. The 
proceedings, as I have already stated, 
were for rateable distribution of the 
amoilnts received in respect of the decree 
of the Judicial Committee, and it seems 
to us that the reason for the order of 
10th September 1918, and for the state- 
ment of the vakil who appeared for the 


1928 

decree-holder, namely, that no further 
steps remained to betaken, was the fact 
that at that time there was no fund 
available for rateable distribution realized 
by execution of the decree of the Judicial 
Committee. So far as the proceedings of 
1918 are concerned one point has been 
made on behalf of the appellant, that 
these proceedings really are of no effect 
inamsuch as no notice of the proceedings 
was given to the judgment-debtor; but 
we think that tRere is nothing in this 
point because, as they were in fact pro- 
ceedings in continuation of the prior 
execution cases, no notice was necessary 
to the judgment-debtor under the pro- 
visions of 0. 21, R. 22 The provisions 
of that order only provide that notice 
should be given if an application is made 
more than a year after the decree or if it 
is made against the legal representative! 
of a party to the decree and, therefore, if! 
the proceedings of 1918 are to be treated; 
as merely a continuation of the previousj 
execution proceedings no notice to the| 
judgment-debtor is necessary under the' 
provisions of O. 21, R 22, and, in our I 
opinion, the proceedings of 1918 were not 
fresh proceedings in execution but were 
proceedings in continuation of the pre- 
vious execution cases. 

Then we come to the present applica- 
tion against the order in respect of which 
this appeal has been presented. That 
application was made on 27th June 1921; 
that is to say, within three years of the 
1918 proceedings. The application of 
27th June 1921 states that the recei- 
ver who had been appointed in respect of 
the decree of the Judicial Committee was 
dead and that there was no other receiver 
The decree-holder asked that the heir of 
the judgment -debtor should be brought 
on the record and that notice should go 
to him under the provisions of O. 21, 
R. 22. He further asked that the amount 
due should be realized by the attachment 
and sale of the judgment-debtor’s move- 
ables. He also asked that the petition 
should be put up with the records of the 
previous execution cases and that ex- 
ecution proceedings might be carried on 
in continuation thereof The order 
against which this appeal is presented 
was passed on 18th March 1922 and the 
order is that the proceedings should be 
treated as an application in continuation 
of the previous execution cases and*^ the 
learned Judge holds that oni this basis 
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the application was within time. He 
declined to make any order with regard 
to the moveables and he stated that the 
pleader for the decree* holder said that 
he would not press for the attachment of 
the moveables and the learned Judge 
stated that clearly the applicant was 
net entitled to realize the decretal 
amount by attachment of the moveables. 
Now jt seems to us that the application 
of 27th June 1921, in so far as it sought 
to attach the moveables, was a new ap- 
plication for execution within the pro- 
visions of S 48, Civil P. C., and was 
clearly barred by time, and the only 
point we have got to decide is whether 
the application, so far as the second part 
of it is concerned, can be treated as being 
in continuance of the previous execution 
cases, and the conclusion we have come to 
is that we ought to so treat it and we 
think that the Court below has rightly 
decided the point. 

One further point remains, namely, 
with regard to the application for notice 
to the ‘heir of the judgment-debtor. I 
have felt some little doubt that but the 
conclusion I have come to is that that 
application does not necessarily make it 
a new application for execution within 
the provisions of S. 48. The result, 
therefore, is tliat we think that the 
Court below was right in treating the 
application as one in continuance of the 
previous execution cases and that the 
appeal accordingly fails. 

It is, of course unfortunate that these 
execution proceedings should be so long 
protracted and the decree obtained so 
ieng ago as May 1901 should still be un- 
satisfied and still be incapable of being 
put in execution. But we can only take 
the provisions of the law as we find them, 
and, for the reasons as already stated, we 
think that the order of the Court below 
is quite correct and that, despite the 
lapse of time, it is still open to the decree- 
holder to execute his decree in the 
manner in which execution is sought, 
that is to say, in continuance of the 
prior proceedings. The respondent is 
entitled to his costs in this appeal. Hear- 
ing-fee, two gold mohurs. 

R Appeal dismissed. 
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Mukbeji, j. 

Lalji Ram — Petitioner. 

v. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revn. No. 708 of 1924, De" 
cided on 18th September 1924. 

sjc (a) Criminal P, C., S. 244 — No admission 
of guilt — Procedure under S. 244 adopted — 
Magistrate cannot afterwards take the pica of 
guilty from the accused. 

Where a Magistrate adopts the procedure 
prescribed by S. 244 on the footing that there 
was no admission of guilt on the part of the 
accused person, he is not competent to take a 
further plea from the accused person of guilty 
and relieve himself of the duty of examining 
other prosecution witnesses. fP 244 0 2] 

❖ (6) Criminal P, C., S, 242 — Provision of law 
must be strictly foliotoed. 

The law enjoins, and* that for a very good 
reason, that the admission shall be recorded as 
nearly as possible in the words used by the 
accused. Omission to comply with the law in 
this respect cannot be countenanced as it in- 
variably leads to complications. [P 244 C 2J 

(c) Calcutta Municipal Act (1923), S, 424 — 
Scope, 

Where the procedure prescribed by S. 424 of 
the Act was not followed, conviction under 
S. 412 was set aside. 

Bajendra Bhusan Baksi — for Peti* 
tioner. 

Judgment. — This Rule has. been issued 
to show cause why the conviction and 
sentence of the petitioner under S 412, 
Calcutta Municipal Act of 1923, should 
not be set aside. The Rule has been 
issued on three of the grounds stated in 
the petition. In answer to the Rule 
the learned Magistrate has submitted an 
explanation to this Court in which the 
grounds upon which the Rule has been 
issued are not attempted to be met. He 
relies upon the record which ho made of 
what was supposed to be an admission of 
guilt on the part of the petitioner. The 
learned Magistrate says this in his ex- 
planation: 

I have no personal recollection of what took 
place at the hearing, but it is impossible that I 
should have recorded the admission of the de- 
fendant who appeared without his having done 
so. On the charge being explained 1 lalji Ram 
admitted and pleaded guilty and thereupon I 
found him guilty and fined hira Rs. 60, in 
default two months imprisonment. 

The petitioner, in his petition to this 
Court, alleged that he did not plead 
guilty. He says that when he was called 
upon to plead he only said that the 
bottles had been taken from his shop and 
he remained silent and he apprehends that 
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his silence was construed by the learned 
Magistrate as an admission of his guilt. 

Of late several cases have come up to 
this Court from the Court of the learned 
Municipal Magistrate in which convic- 
tions were passed by him upon records of 
pleas as to admission of guilt on behalf 
of accused persons, and after such con- 
victions this Court has been moved on 
the ground that there was no plea of 
guilty. It always becomes difficult in 
such cases to determine what exactly 
happened, unless the provisions of the law 
as to procedure are strictly followed. The 
present case was one under S. 412, Cal- 
cutta Municipal Act. It was a summons 
case and the procedure to be adopted for 
the trial of this case is what is laid down 
in the Code of Criminal Procedure with 
regard to the trial of summons cases. It 
appears that summons in this case was 
issued on 30th May 1924, and the date 
fixed for the case was 20th June 1924. 
On that day the petitioner was not pre- 
sent and the case was adjourned to 18th 
July 1924. On 18th July, presumably in 
the presence of the petitioner who had by 
that date appeared, the Pood Inspector, 
Mr K. D. Banerjee, was examined as a 
witness on behalf of the prosecution and 
the case was thereafter adjourned to 
25th July for further evidence. On 25th 
July the following note was made by 
the learned Magistrate: 

Lalji admits and pleads guilty and 1 fine him 
Rs. 60; in default two months imprisonment. 

It is difficult to see what was the pro- 
cedure that was being adopted by the 
learned Magistrate in connexion with the 
trial of this case. In a summons case to 
which the provisions of Ch. 20 of the 
Code are applicable under S. 242, Cri- 
minal P. C., when the accused appears, or 
is brought before the Magistrate the 
particulars of the offence of which he is 
accused shall be stated to him, and he 
shall be asked if he has any cause to 
show why he should not be convicted. 
Under S. 243 if the accused admits that 
he has committed the offence of which he 
is accused his admission shall be recorded 
ar, nearly as possible in the ivords used 
by him, and if he shows no sufficient 
cause why he should not be convicted the 
Magistrate may convict him accordingly. 
Under S. 244, if the Magistrate does not 
convict the accused under S. 243, or if the 
accused does not make such admission the 
Magistrate should proceed to beatr the 
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complainant and take all such evidence 
as may be produced in support of the 
prosecution and also to hear the accused 
and to take all such evidence as he produce 
in his defence. On 18th July the learned 
Magistrate examined the complainant in 
the case and it would, therefore, appear 
that he was proceeding under S. 244, Cri- 
minal P. 0., and not under S. 243, which 
would apply if there was admission by 
the accused tha/^ he had committed the 
offence for which he was being tried. 
Having adopted the procedure prescribed 
by S 244 on the footing that there was 
no admission of guilt on the part of the 
accused person the learned Magistrate 
was not competent to take a further plea 
from the accused person of guilty and 
relieve himself of the duty of examining 
other witnesses who could be called on 
behalf of the prosecution for the purpose 
of proving the case. The result has been 
that in this case there has been really no 
evidence upon which there could be a 
conviction of the petitioner, and I am 
not prepared to hold that there was a 
plea pf guilty with regard to the offence 
upon the basis of which the petitioner 
could have been convicted by the learned 
Magistrate. The law enjoins, and that 
for a very good reason, that the admission 
shall be recorded as nearly as possible in 
the words used by the accused. Omis- 
sion to comply with the law in this res- 
pect cannot be countenanced as it in- 
variably leads to complications. 

Turning now to the gro-unds on which 
the Rule has been issued: it seems to me 
that the evidence that has been adduced 
in this case is not at all sufficient for the 
conviction. S. 412, Calcutta Municipal 
Act, makes it punishable to sell, store for 
sale, expose or hawk about for sale, or 
keep for sale food which is unsound, un- 
wholesome or unfit for human food. 
The act itself provides for the method 
that has got to be adopted for the purpose 
of determining whether the food is un- 
sound, unwholesome or unfit for human 
food. Of course there may be oases where 
it will not be necessary to send the ob- 
jectionable article — I mean the food in 
respect of which the prosecution is started 
— for examination by a Public Analyst. 
But this was not a case of that descrip- 
tion. It was thought necessary by the 
Food Inspector to send the bottles of 
aerated water to the Public Analyst for 
analysis. He states in his et^i^ence this: 
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I found in the bottles of aerated water foreign 
particles floating inside. I showed it to the 
man who gave his name as Lalji Ram. I told 
him 1 am sending these four bottles to the 
laboratory for their analysis. Out of four bot- 
tles two were declared to be bacteriologioally 
unfit for human food. The matter was reported 
•to the vendor after receiving the report. Pour 
bottles were made over to him. The vendor 
'does not say that they are different bottles. 

There is a procedure prescribed in the 
Act fo*r insuring the exao^ination of the 
'identical food which is seized by the 
officers of the Municipality and sent for 
the purpose of analysis. This is laid 
down in S. 424 (4). That sub-section 
says that when any sale under sub-S. (l) 
or sub-S (2) is completed, or when any 
food is surrendered under sub-S. (3), the 
Health Officer or the person authorized 
’‘by him in this behalf, or any purchaser 
who wishes to have an article of food 
analyzed under S. 423, shall forthwith 
Taotify to the seller or his agent selling 
’the articles or the person in possession 
"thereof, as the case may be, his intention 
iio have the same analyzed and shall 
divide the article into three parts, to bo 
then and there separated and each part to 
be marked and sealed or fastened up in 
any manner which its nature will permit. 
’Sub-S. (5) says that the Health Officer or 
"the person authorized by him in this 
behalf, or the purchaser referred to in 
sub-S. (4), shall deliver one of the said 
parts to the seller or his agent, shall 
•retain another for future comparison and 
may send the third to a Public Analyst. 
This procedure has been prescribed in 
order that there may be a guarantee of 
identity as to the article that is examined 
by the Analyst and the article that is 
seized by the Food Inspector, and in the 
absence of any guarantee to that effect it 
would be difficult for the Court to hold 
-that what was examined by the Analyst 
was really what was taken from the 
vendor. In any event . such procedure 
not having been adopted in the present 
case I am not prepared to hold that the 
report of the Public Analyst, whatever 
it was, was in respect of any of the bot- 
tles of aerated water which were taken 
from the shop of the vendor. Further- 
more: the Analyst himself has not been 
examined in the case, though if his certi- 
ficate had been put in and filed in the 
case on behalf of the prosecution he need 
not If&ve been examined. Beyond the 
statement of jrhe Food Inspector that he 
:3ent two bottles to the laboratory and 


received a report to the effect that their 
contents were bacteriologioally unfit for 
human food there is nothing upon which 
it can be held that the petitioner com- 
mitted the offence under S. 412. 

The conviction of the petitioner there- 
fore seems to be unjustifiable, and in that 
view of the matter I make the Rule ab- 
solute, set aside the conviction of the 
petitioner and the sentence passed upon 
him and direct that the fine if paid be 
refunded. 

R.D. Buie made absolute. 
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Rankin and Page, JJ. 

Guru Gharan Das — Defendant 1 — Ap- 
pellant. 

v. 

Port Canning and Land Improvement 
Go. Ltd. and another — Plaintiff and De- 
fendant 2 — Respondents. 

Appeal No. 1340 of 1921, Decided on 
30th November 1923, from appellate de- 
cree of Dist. Judge, 24-Pargannas, D/- 
15th February 1921. 

Landlord and Tenant — Renty suit for — Lease 
of lands in addition to land in actual posses- 
sion of lessee and lessor entitled under lease 
to charge rent for area in actual possession — 
Suit is not bad for noninclusion of other land, 
and failure by landlord to give possession of 
the other land is no defence. 

Where the lease was for the land in actual 
possession of the lessee and it was also provided 
that the lessor was entitled Ho charge rent in 
proportion to land in actual possession. 

Held: that a suit for rent was bad not for 
non-inclusion of other lands, and the landlord’s 
failure to give possession of the other lands was 
no defence to the suit. 

Abinash Ch. Ghose — for Appellant, 

Bam Ch. Mazumdar, Bama Prosad 
Mookerjee and Sisir Kumar Ghosal — for 
Respondents. 

Rankin, J. — In this case the appeal is 
brought from a decision of the District 
Judge, 24 Parganas, whereby he decreed 
a suit for rent. The arguments that have 
been very ably urged before us for the 
appellant arise out of the following facts: 
It appears that at the beginning, the de- 
fendant was a lessee of an ordinary non- 
permanent jote of some 302 bighas at a 
rental per bigha of Rs. 1-12-0 per annum. 
In March 1911 the lessee tranf erred some 
55 bighas to a lady of the name of Bhaga- 
bati Dasi. That was a transfer; was not 
a sub-lease, but a complete transfer, as 
regards 55 bighas, of the defendant's 
right and interest. It was a transfer 
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which the landlord, the present plaintiff, 
was not obliged to recognize. It appears, 
however, that in point of 'fact the land- 
lord did recognize her and did accept rent 
f j om the transferee. On 25th February 
1914 the landlord granted a permanent 
settlement to the defendant and, upon the 
document containing that permanent 
settlement, the present questions really 
arise. The document begins by saying: 

Whereas the lessee is in possession under gar- 
kaiini or temporary and nontransferable right 
of a holding of 302 . . . and whereas the 
said lessee has proposed to take a permanent 
maurasi rnokarari settlement of the same at a 
rental of Rs.*2-l-0 per bigha, and whereas the 
landlord has accepted the leasee’s proposal 
this pattah is granted to the lessee on the terms 
:ind conditions mentioned below. 

It says the selami is Rs. 1. It says 
the boundaries of the aforesaid land are 
given in the schedule below. It says the 
annual rate of rent, and then it goes on 
by Cl. 7 to say that the 
company shall have full power to survey or me- 
asure the land held by the said lessee by virtue 
of this lease from time to time and the com- 
pany shall have full liberty to increase or 
decrease the rent according as the land is 
found to be more or less than the area men- 
tioned in this pattah at the abovementioned 
rata of Rs. 2-4-0 par bigha. 

Now, it appears that some three years 
after the rent of this lease Bhagabati ap- 
plied for mutation of name in the land- 
lord’s sherista and her application was 
granted. In this suit the defendant was 
sued for rent from 1322 to 1324 under the 
pattah of 25th Feb. 1914. The area for 
which he is sued is limited to the area in 
his own actual occupation and enjoyment. 

In these circumstances he takes two de- 
fences before us. First of all that when 
the pattah of 1914 was given, that com- 
pi ised the 55 bighas which he had previ- 
ously transferred to Bhagabati. Ho 
says that, as regards this 55 bighas, he 
has become by liis new pattah an inter- 
mediate tenure-holder and Bhagabati is 
obliged to attorn to him. In those cir- 
cumstances he says that he has a holding 
of the whole 302 bighas, and that if his 
landlord sues him for rent for only a part 
of that holding then that rent suit is 
not a properly constituted rent suit. In 
the second place he says that he has 
never got possession under the now 
pattah of the 55 bighas transferred to 
Bhagabati and that the landlord, by 
granting her prayer for mutation of 
name, has so interfered with his enjoy- 
mont as to amount to an eviction entail- 


ing the consequence of an entire suspen 
sion of rent. 

It will be observed that in this suit 
the defendant by these defences is really 
endeavouring to litigate the question 
which may be of some importance and 
difficulty and which affects his land- 
lord on one hand and Bhagabati on the 
other hand — the question, namely, whe- 
ther under the pattah of 1914 it war ever 
intended that Ke should be given mourasi 
mokarrari right in the land which he had 
previous thereto transferred to some- 
body else However, if we are obliged to 
determine that question in view of the 
present .defence we should have to do so. 
But, in my opinion, we are not obliged to 
determine that question; and, apart from 
determining that question, these two de- 
fences should be disallowed. 

It is perfectly plain, to take the evic- 
tion point first, that this lease was in- 
tended on the footing that the lessors 
were granting to the lessee the land of 
which he was in possession. He takes 
that lease on that footing. He wants to 
turn round now and says: 

I did not have possession, you have never 
given me possession under the lease, of 55 
bighas and, therefore, I am not obliged to pay 
you any rent at all. 

On the face of this document, in my 
opinion, the contention as regards eviction 
is unsound. If it be the case then, on the 
execution of that document Bhagabati 
became obliged in law to attorn to the 
lessee and to pay her rent to'him, and, if 
she did not do so, the lessee has ample 
remedy against Bhagabati. But why, 
because she took one view of her rights 
in that respect, the landlord should be 
obliged to suffer an entire suspe-nsion of 
rent for having granted to his leseee a 
lease intended to give him only a higher 
right in what ho possessed already, I‘fail 
altogether to see. I think the decisions 
with regard to suspension of rent upon 
eviction are entirely inapplicable, in the 
circumstances, to this case. 

The next question is whether the de- 
fendant is entitled to take the technical 
defence that this suit, as it is not brought 
for the whole 302 bighas, is in form bad 
and should bo dismissed. A case (Bahee^ 
muddy Akan v. Poorno Ghander Boy 
Chowdhury has been cited from 22 W. 
B, 336. That is an old case, and havo 
no doubt at all that it was rightly deci- 
ded. It was a case wherl^ithere being 
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some four holdings the landlords had 
purported to cut up the four holdings 
so as to make five holdings altogether, 
interfering with the area held by each 
individual tenant; and when they brought 
live rent suits on that footing the 
whole five suits were dismissed with 
costs. That seems to me to be very sound 
and reasonable. But the present case is 
not a, case to which that can, in my opin- 
ion, apply. Because, apavt from the fact 
that the land is described inter alia by 
a reference to the defendants possession. 
Cl 7 says that, at any rate for some con- 
sideration, the parties agreed that the 
company should be at liberty to find out 
the exact area of which the lessee was 
to be in occupation and should be entitled 
to charge him for rent calculated upon 
that area, be it less or more than the 
area mentioned in the pattah. I think 
that Cl. 7 is 'Sufficient answer to this 
technical objection and for that reason 
this appeal fails 

[ would repeat that in my opinion we 
are unable to arrive at this result without 
finally deciding here and now what 
the exact state of right is as between the 
plaintiff company on the one hand, Bhaga- 
bati on the other and this lessee on the 
third part. 

In my opinion, in any view, the present 
suit is entitled to succeed and this appeal 
is dismissed with costs to the plaintiff 
respondent. 

Page, J. — I agree. 

D D. Appeal dismissed. 
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Duval, J. 

Sambhunath Basak and another — * 
Plaintiffs 2 and 3 — Petitioners. 

v. 

Abdul Kader and others — Defendants 
— Opposite Parties. 

Civil Rule No 946 of 1927, Decided on 
16th November 1927, from order of 
Sub-Judge and Asst. Sub-Judge, Dacca, 
in T. Suit No. 666 of 1925 

Civil P. C., 0. 32, R. 7 — Coinpro7)iise on be- 
half of minor — Court postponing its decision — 
Compromise not against minor s interests — Per- 
mission to withdraw from co^npromise was 
refused. 

Three plaintiffs, of whom two were 
min#rs, sued in ejectment certain defendants. 
Later the plaintiffs and one of the defendants 
filed a p6tit4Q^ of compromise and. a petiticn by 


the guardian for leave to compromise under thd 
provisions of 0. 32, R. 7, was also put in. ThC' 
Court put off decision on the compromise peti" 
tion. Meantime the three plaintiffs by another 
petition sought to withdraw from the compro- 
mise on the ground that there had been mis- 
representation and that the guardian of the 
minors in fact knew nothing about it. The* 
Court found that there was no misrepresenta- 
tion and that the compromise was not against 
the minors’ interest and gave a decree in terms 
of the compromise. 

Held : that the Court rightly refused per- 
mission to withdraw from the compromise as 
there was no misrepresentation by defendant 
and the compromise was not against the minor’s 
interest : 22 Mad. 378 and A. I. R. 1925 All. 

570, Dist. [P 248 C 1] 

Atual Chandra Gupta and Deblal Sen 
— for Petitioners. 

M. A S. M. Akram — for Opposite 
Parties. 

Judgment. — In this case one Haren- 
dra Lai Basak and two minors, repre- 
sented by their mother, sued in eject- 
ment certain defendants. On 14th June 
1926, the plaintiffs and defendant 3 filed 
a petition of compromise and a petition 
by the guardian for leave to compromise 
under the provisions of 0. 32, R. 7, Civil 
P. C., was also put in. By the compro- 
mise defendant 3 was to pay a certain 
nazar and get the tenancy of some of the 
lands. With the other defendants there 
was no proposed compromise. The learned 
Munsif did not then consider the petition 
of compromise because, as he expressed 
in his judgment, he wished to be satisfied 
after hearing the case as to whether it 
was in the interests of the minors. But 
on 28th August 1926, the three plaintiffs 
by another petition sought to withdraw 
from the compromise on the ground that> 
there had been misrepresentation and 
that the guardian of the minors in fact 
knew nothing about it. The Munsif 
during the trial came to the conclusion 
that there was no misrepresentation by 
defendant 3 and he found that the com- 
promise was not against the minors’ in- 
terests and, therefore, so far as the defen*' 
dant 3 was concerDed he gave a decree in 
terms of the compromise. The other de- 
fendants had apparently admitted the 
plaintiffs’ title and decrees were also 
made as against them. The appeal came 
before the Subordinate Judge and wa» 
rejected. 

A rule was then obtained from this 
Cdlirt and it is urged that no compromise^ 
on behalf of the minors could be effected 
except with jleave of tb9 Court and that. 
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therefore, as before the compromise was 
sanctioned by the Court the guardian Vho 
wished to compromise had resiled from 
it the decree on compromise was illegal 
at least so far as those minors were con- 
cerned. Now, it is argued that, in view 
of the cases of Banga Bao v. Bajagopala 
Baju (1) and Gulab Dei v. Vaish Motor 
Co. (2), as the petition for compromise 
had been followed by another petition for 
leave to withdraw from compromise be- 
fore the leave was granted, therefore, the 
Courts wore bound not to accept the 
compromise as regards these two minors. 
This case, however, is not similar to 
those cases. In those cases the next 
friend of a minor agreed to compromise 
subject to leave of the Court and with- 
drew before leave was applied for. In 
the present case, leave was applied for 
and the Munsif put oflf deciding whether 
he should give leave or not until he knew 
all about the position of the parties. The 
action of the Munsif I can quite under- 
stand. In the present case leave was ap- 
plied for and the learned Munsif’s deci- 
sion on the later petition and the deci- 
sion in appeal had been that this later 
petition asking to withdraw was not a 
bona fide one It is to be noted that the 
petition was not by the minors alone. It 
is by all three of the parties and is main- 
ly concerned on whether there was mis- 
representation to the major plaintiff. It 
is only in the last sentence of the peti- 
tion that it is said that the lady guardian 
knew nothing about it. The learned 
Munsif has found that this -petition was 
not a bona fide one -but was got up by 
other interested parties owing to other 
jfacts in the suit. I cannot, therefore, 
say that the learned Munsif and the 
learned Subordinate Judge were wrong 
though the Munsif may not have acted 
strictly in accordance with the words of 
the Code in not granting leave to com- 
promise on the first day. In this view 
and especially as the rulings I have re- 
ferred to are not on the same facts as in 
the present case I am not prepared to 
exercise jurisdiction under S. 115 of the 
Code, and the rule is, therefore, dis- 
charged with costs. Hearing-fee one gold 
mohur. 

N.K. Buie discharged. 


(1) [1899] 22 Mad. 378. 

<2) A.I.R. 1925 All. 570=17 All. 782. 
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Nbwbould and Mukerji, JJ. 

B. Dorice — Accused — Petitioner. 

V. 

0. B. Stanislaw — Complainant — Oppo- 
site Party. 

Criminal Revn. No. 482 of 1924, Deci- 
ded on 18th July 1924. 

Penal Code, S. 497 — Letter written hy' com- 
plainant's wife t(f accused, hut not proved to 
have been received by accused %s not sujffictent 
evidence. 

Where, in the case of a charge for adultery, 
the only evide-nce was a letter written'by 
the complainant’s wife, to the accused, which 
was not proved to have been received nor read 
by the accused. 

Held: that conviction on such evidence must 
be set aside. [P 248 G 2, P 249 G 1] 

J N. Banerjee and Satindra Nath Mu" 
kherjee — for Petitioner. 

Sasanka Jiban Boy — for Opposite 
Party. 

Judgment. — The petitioner in this 
case has been convicted of adultery and 
sentenced to rigorous imprisonment for 
one month and to pay a fine of Rs. 100 
with a further one month’s rigorous 
imprisonment in default of payment. 

The case against the petitioner rested 
on oral and documentary evidence As 
regards the oral evidence the learned 
Chief Presidency Magistrate remarks: 

As for the witnesses examined it must be ad- 
mitted that on their evidence alone it would be 
difficult to found a conviction. 

Then from his judgment it appears 
that the documentary evidence which 
had most influence on his decision was a 
letter Ex. 2. This letter admittedly was 
written by the complainant’s wife. 
From the terms of that letter it 
appears that she was writing most 
affectionately to the accused, and if 
the letter was really a piece of genuine 
correspondence between them it would 
go very far to support a charge of 
adultery. It appears, however, that 
this letter was received by the com- 
plainant from an anonymous correspon- 
dent. There is no evidence that the 
letter was ever in the possession of the 
accused or was ever seen by him. This 
being so we think the learned Magistrate 
was wrong in treating it as evidence of 
any value as against the accused. To 
hold otherwise would put it in the 
power of any adulterous wife to iixi|»li- 
cate a third party in order to screen her 
real lover. The evidence beii)^ such as 
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dt is we must hold that the couviction 
was not justified. 

We accordingly make this 'Rule abso- 
lute and set aside the conviction of the 
petitioner and acquit him and direct that 
'the fine if paid be refunded to the peti- 
tioner. The petitioner will now be dis- 
^charged from his bail bond. 

R.D. Buie made absolute. 
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Rankin and Page, JJ. 

Soneswar (Das) Bandit — Plaintiff — 
Appellant. 

V. 

Kanakram and others — Defendants — 
Respondents. 

Appeal No. 1987 of 1921, Decided on 
11th December 1923, from appellate 
decree of Dist. Judge, Assam Valley Dis- 
trict, D/- 28th July 1921. 

Limitation Act, 8. 5. — Construction — Court 
should exercise its discretion in each case. 

In determining whether there is a sufficient 
cause the discretion of the Court has to be ex- 
veroised on all the facts in each particular case. 
No wide and general rule can be laid down. 

[P 249 0 1] 

Where, from ordinary point of view the, mis- 
take had been made without any real excuse: 

Held: that there was not “ sufficient cause 
•within S. 5. [P 249 C 1] 

Sarat Chandra Basak and Khitish 
Chandra Chakravarty — for Appellant. 

Abinash Chandra Ghose — for Respon* 
dents. 

Rankin, J. — I think that this appeal 
must fail. The learned Distict Judge 
has made observations in his judgment 
as to the mistake made by the pleader 
for the appellant not being* bona fide. I 
do not quite understand that; but my 
view is, looking at this matter for my- 
self, that what has happened is that 
from -the ordinary point of view the 
mistake has been made without any real 
excuse. In these circumstances I am 
not prepared to hold that there was 
sufficient cause under S. 5, Limitation 
Act. I would be very much against 
laying down a wide and general rule 
as to the construction of S. 6. I 
think the discretion of thelCourt has to 
be exercised on all the facts in each par- 
ticular case. With regard to the ques- 
tion vfhether the learned Judge of the 
Oourt of appeal below exercised a dis- 
cretion entiray free from notice as to 


negligence and as to bona fides which 
might interrupt a fair consideration of 
the matter. I am not quite sure, but I 
think that he came to a right conclusion 
and, therefore, we ought not to interfere 
with his decision. The appeal is accor- 
dingly dismissed with costs. 

Page, J . — I agree. 

R K. Appeal dismissed^ 
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Greaves and Chakravarti, JJ. 

Abdul Halim and ^another — ■ Defen- 
dants — Appellants. 

V. 

Abdul Gafur and others — Respondents. 

Appeal No. 168 of 1924, Decided on 
30th July 1924, against order of Dist. 
Judge, Tipperah, D/- 15th March 1923. 

Civil P, C., Sell. 2, para. 1 — All parties not 
joined in reference — Reference is not valid. 

There cannot be a valid reference to arbi- 
tration in a suit unless all the parties to the 
suit join in asking for the reference. [P 249 C 2] 

Gunoda Charan Sen and Bepin Chan- 
dra Bose — for Appellants. 

Nagendra Chandra Choiodlntry — for 
Respondents. 

Judgment. — This is an appeal from 
the District Judge of Tipperah who con- 
firmed an order of the Subordinate Judge 
of Comilla. The point that arises in 
the appeal is whether the learned Judge 
in the Court below was right in the 
conclusion to which he came: that there 
could be a valid reference to arbitration 
in a suit unless all the parties to the suit 
joined in asking for the reference. The 
learned District Judge has held that there 
could be a valid reference to arbitration 
without all the parties to the suit agree- 
ing to the reference. In our opinior 
this decision is clearly wrong ai 
S. 1, Sch. 2, Civil P. C., by virtue o 
which a reference of matter in dispute ii 
a suit can be made, expressly provides foi 
all the parties to the suit agreeing to th( 
reference. 

The result is that the decision of the 
District Judge is, as already stated, wrong 
as also the decision of the Subordinate 
Judge which it affirms. In our opinion 
there was no valid reference to arbitra- 
tion and the appeal must succeed and 
the suit must proceed. A question was 
raised with regard to the form in which 
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this appeal was filed The appeal is 
directed against the judgment and decree 
passed by the District Judge This is 
quite correct, but it is headed as an appeal 
from an appellate order and the proper 
Court-fee in respect of the appeal against 
the decree has not been paid nor have 
certified copies of the decrees of both the 
Courts below been filed But these are 
matters which can be cured and the 
appeal itself was properly preferred 
against the judgment and decree, and 
accordingly there is nothing in the pre- 
liminary objection that was taken as the 
learned vakil for the appellant under- 
takes to put in within one weak the de- 
ficit Court-fee and file certified copies of 
the decrees 

Subject to this undertaking the appeal, 
therefore, succeeds with costs, hearing- 
fee, two gold mohurs Liberty to apply 
if the undertaking is not carried out 

R D. Appeal alloxoed 
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Mookerjee and Rankin, JJ. 

Ainbika Frosad Dass — Defendant 1— 
Appellant. 

V. 

Annada Frosad Dass and another — 
Plaintiff and Defendant 2 — Respondents. 

Appeal No. 70 of 1921, Decided on 
29th June 1923, against original decree 
of Sub-Judge, 4th Court, 24-Pargannahs, 
D/ - 2nd February 1921. 

Adicrse possession — Vendor having vested 
right but entitled to possession after the death 
of a widow having a right of residence — 
Widoio's possession cannot he adverse to the 
piirchascr. 

The doctrine of adverse possession is applied 
to the detriment of a person who is entitled 
to possession, but is not in possession; it can- 
not be applied as against a person not competent 
to claim possession: 44 Cal, 425 and 10 \V, li, 
15. Ref. [P 252 C 1] 

Possession, when adverse, in order that it may 
extinguish title, must be adequate in continuity, 
III publicity and in extent. But it does not 
follow conversely that every possession which 
is continuous and public is necessarily adverse: 
A. 1, R. 1923 P. C. 118, Ref. [P 252 C 2] 

Where the plaintiff took a vested interest 
subject to the right of residence granted in 
favour of his mother by his father’s will, 

Held: that he had no immediate right of 
possession which remained with hia mother 
during her lifetime and, therefore, the pur- 
chaser of the right, title and interest of the 
plaintiff was in no better position and, there- 
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fore, the mother’s possession cannot be adverse 
to the purchaser. [P 252 C 1] 

Ashutosh Choudhury, Narendra Chan' 
dr a Bose and Satyendra Nath — for Ap- 
pellant. 

Bimala Charan Deh and Dnrga Charan 
Mitter — for Respondent 

Mookerjee, J — This is an appeal by 
the plaintiff in a declaratory suit. 

The subject-matter of the litig&tion 
originally belonged to one Digambar Das 
who made a testamentary disposition on 
the day of his death, which took place on 
the 5th July 1888. He left two widows 
Bindubashini and Birajmohini and two 
sons, one by each wife namely, Annada 
Prosad by his first wife Bindubashini; and 
Ambika Prosad hy his second wife Birai 
Mohini. In the litigation Annada is the 
plaintiff and Ambika is a defendant. 

The will was proved in due course and 
in 1893 a suit was instituted by Annada 
Prosad on the original side of this Court 
for construction of the will and for par- 
tition of the estate The preliminary 
decree was made on the 25th June 1894. 
The commissioner submitted his report 
ou 13th x\ugu3t 1898, which was con- 
firmed on the 7th September 1898. 

It appears that Annada Prosad had in 
the meantime mortgaged his interest in 
the estate of his father, with the result 
that his right, title and interest was 
brought to sale in execution of a decree 
made in the original side of this Court. 
On 8th July 1899, Prince Qamar Quadir, 
of the family of the King of Oudh, pur- 
chased the property now in suit, and on 
14th December 1917, defendant 1 took 
a conveyance of the property from him 
On 9th August 1918 the plaintiff insti- 
tuted the present suit for declaration 
that at the time of the conveyance in^ 
favour of defendant 1 by the execution’ 
purchaser, there was no subsisting in- 
terest which could be transferred, inas- 
much as the interest acquired by him had^ 
been extinguished by adverse possession. 
The Subordinate Judge has decreed the 
suit. 

The property in dispute is a house 
which was assigned to the mother of the 
plaintiff under the decree made in the 
suit for construction of the will and for 
partition of the estate. The relevant 
clause of the will is in these terms : 

It is further declared that my elddi; wife 
shall have right of resideno^ for the term of 
her natural life in the three-^re^^d portion 


Ambika Pbosad v. Annada Pbosad (Mookerjee, J.)] 



Ambika Pbosad V. Annada Prosad (Mookorjee, J.) Calcutta 251 


1928 

iiad my younger wife in the two-storeyed iiortion 
of my house No. 35, Ram Kamal Hookerjee 
Street. I direct my executor to pay into the 
hands of Shama Charan Bose the sum of 
Rs. 3,000 to complete the unfinished portion of 
the three- storeyed portion of my said house 
No. 35, Ram Kamal Mookerjee Street. 

In the decree made on 25fch June 1894 
it Was declared that subject to the right 
of residence of Sreemutty Bindubashini 
Dassi, the mother of the plaintiff, and 
Sreemutty Biraj mohini Dassi, the mother 
of defendant 1, and subject to provision 
being made for the legacies, annuities 
and bequests made by the said will, the 
plaintiff is entitled to a moiety or one 
equal half part of share of the said testa- 
tor’s estate, and that, subject as afore- 
said, the defendant Ambika Prosad is 
entitled to the other moiety or remain- 
ing one equal half part or share thereof. 
The report of the commissioner made on 
I3th August 1898, stated that the three 
storeyed or eastern portion of the house 
had been set apart for the elder widow 
and the two-storied portion for the junior 
widow for the purpose of residence dur- 
ing the terms of their natural lives. The 
report further stated that subject to the 
right of residence of the widows in the 
portions mentioned in the map annexed, 
the remainder of the property had vested 
in the sons as directed by the will. This 
was confirmed by the decree of Court 
made on 7th September 1898. The right, 
title and interest of the plaintiff was 
thereafter sold in execution of the mort- 
gage decree on 8th July 1899 and became 
vested in the prince. The sale certificate, 
which shows that the sale was duly con- 
firmed, makes it clear that what was sold 
was the right, title and interest of the 
mortgagor, subject to the right of resi- 
dence of his mother during her life The 
position, consequently,' was that the ex- 
ecution purchaser acquired the right, title 
and interest of the judgment-debtor sub- 
lect to the right of residence of the lady. 

It is now urged on behalf of the plain- 
tiff that it was incumbent upon the 
auction-purchaser to obtain delivery of 
possession and that inasmuch as ho did 
not take steps in that behalf, the title he 
had acquired was extinguished by lapse 
of time. This view has commended itself 
to the Subordinate Judge and he has 
given the plaintiff a declaration that at 
the Jime when the prince executed the 
conveyance in favour of defendant 1 ho 
had no subsisting interest in the property 


to transfer. Wo are of opinion that this 
view cannot possibly bo sustained. 

It is a well-settled rule of construction 
that where words describing an interest 
refer only to right of possession personal 
to the donee, prima facie, life- interest 
only is created. In support of this pro- 
position Sir Asutosh Chaudhury has re- 
lied upon the principle enunciated by the 
House of Lords in Coivard v. Larkman (1), 
which affirmed the judgment of the Court 
of appeal in Coiuard v. Larkman (2), 
modifying the decision of Mr Justice 
Kay in Coward v. Larkman (3) In that 
case the testator gave his wife free use 
and occupation of a house. Lord Hals- 
b’ury held that, as this gave the widow 
the free use and occupation of a house in 
words unqualified and unlimited in time, 
there was an absolute gift in favour of 
the widow. In his opinion, this fell 
within the well-known rule that, if you 
give the income of real or personal estate, 
and the gift of the income is absolute and 
unlimited, the corpus is included in the 
gift or, as is figuratively put, the gift of 
the fruit in an unqualified and absolute 
manner is a perpetual gift of the tree. 
This principle is embodied in S 159, 
Succession Act. Lord Watson did not 
dissent from the view that a gift for use 
and occupation was governed by the same 
rule as a bequest of rent and profits. But 
he held that the terms of the will before 
them, if taken as a whole, afforded suffi- 
cient indication of the intention of the 
testator to restrict the interest of the 
widow in the residence for the period of 
her life. In the case before us no ques- 
tion arises as to whether the widow took 
an interest for life or in perpetuity, be- 
cause, in the suit for construction of the 
will, it has been held that the widow had 
only a personal right of residence during 
her life. The position thus is that, 
subject to such interest, the residue is in 
the son. Consequently the principle 
enunciated by the Judicial Committee in 
lieivan Per shad v. Mt Radha Beeby (4) 
becomes applicable. Dr. Lushington poin- 
ted out that where, by a testamentary 
instrument the testator gave his wife a 
life-estate and, subject thereto, an interest 
in favour of his brother and nephew, the 
latter took a vested interest though the 

(1) [1889] 60 L. T. 1. 

(2) [1888] 57 L. T. 285. 

(3) [1887] 56 L. T. 278. 

(4) [1846-50] 4 M. I. A. 132^7 W. R. 35 

(P. C.). 
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actual enjoyment of the expectant in- 
terest was postponed till the termination 
of the life. In the present case the 
plaintiff took a vested interest subject to 
the right of residence granted in favour 
of his mother by his father’s will. He 
had no immediate right of possession 
which remained with his mother during 
her lifetime. The purchaser of the 
right, title and interest of the plaintiff 
was in no better position. The purchase 
;he made was expressly subject to the right 
of residence of the widow. It would 
accordingly have been futile for him to 
make an application to the Court for 
delivery of possession. 

It has been next contended on behalf 
of the respondent that the auction-pur- 
•charer might have obtained what is 
called symbolical possession. The Code 
no doubt distinguishes between symbo- 
lical possession and actual possession. 
Symbolical possession is delivered where 
the property is in the occupation of a 
person, such as a tenant, who is entitled 
to remain in occupation, notwithstand- 
ing the sale of the superior interest. 
Actual possession is delivered where the 
property is in the occupation of a person 
whose interest has been sold by the 
decree of the Court. In the case before 
us, the Court could not* have delivered 
symbolical possession, because under the 
certificate the possession was bound to 
remain with the lady and the purchaser 
was not entitled to possession till that 
right had terminated in accordance with 
the terms of the will. In these circum- 
stances there could be no room for 
adverse possession. The doctrine of 
adverse possession is applied to the 
detriment of a person who is entitled to 
possession but is not in possession ; it 
cannot be applied as against a person not 
competent to claim possession. Illustra- 
tions of this fundamental rule may be 
found in various classes of cases. See, 
for instance, Priyasahhi v. Bireswar (5) 
(dispossession of mortgagor), v. 

3aj Narayan (6) (dispossession of 
tenant). We are consequently of opinion 
that as the ^execution purchaser could 
not obtain possession of the property he 
had acquired, there could be no adverse 
-.possession as against him. 

We have been finally pressed to hold 

"IsT [1917J 44 bal. 426 (426y=57~~OrLrj! 

212=x81 1 . 0. 277==21 C. W. N. 177. 

'6) 10W.R.15. 
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that, as the plaintiff occupied the house 
jointly with his mother, his possession 
must bo deemed adverse to that of 
the auction- purchaser. There is clearly 
no force in this contention. His 
occupation was obviously by leave and 
license of his mother, and was in no 
sense adverse to her. 13ut, even if there 
had been such adverse possession, it 
could not have affected the auction-pur- 
chaser who had purchased subject to the 
right of residence of the widow herself. 

The Subordinate Judge, we observe, 
has held that, as the possession of the 
plaintiff was adequate in continuity and 
publicity, it must be taken to be ad- 
verse. He has clearly misapplied the 
principle of the decision of the Judicial 
Committee in Badhamani Debi v. Col- 
lector of Khulna (7). Lord Robertson 
pointed out that possession, when ad- 
verse, in order that it may extinguish 
title, must bo adequate in continuity, in 
publicity and in extent. But it does not 
follow conversely that every possession 
which is continuous and public is neces- 
sarily adverse. In this connexion re- 
ference may bo made to the decision of 
the Judicial Committee in the case of 
Baja Mohamed Momtaz Ali Khan v, 
Mohan Singh (8), where Lord Salvesen 
discussed the elements requisite for pos- 
session to be adverse in character, and 
pointed out that mere assertion of adverse 
title does not transform permissive or 
fiduciary possession into adverse posses- 
sion. We are consequently of opinion that 
in the case before us the possession of 
the plaintiff, such as it was, was not ad- 
verse possession as against the purchaser 
and did not affect his title, which passed 
by the sale to the execution purchaser. 
The plaintiff entirely failed to prove 
that he has re-acquired a fresh title 
by adverse possession as against the pur- 
chaser or his transferee. 

The result is ‘that this appeal is al- 
lowed, the decree of the Subordinate 
Judge set aside and the suit dismissed 
with costs both here and in the Court 
below. 

Rankin, J. — I agree. 

D.D. Appeal allowed. 


(7) [1900] 27 Cal. 943=27 I. A. 136=4 

0. W. N. 697=7 Sar. 714 (P. 0.). ^ 

(8) A. I. R. 1923 P. 0. 118=0 All. 419=26 

0. 0. 231 (P. 0.). 0 
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Chatter JBE and Panton JJ. 

Minnat Ali and another — Plaintiffs — 
Appellants. 

V. 

Nabendra Kishore Roy and others — 
Defendants — Respondents . 

Second Appeal No. 2353 of 1921, De- 
<jided on 3rd July 1923, against appel- 
late decree of Addl. Dist. Judge, Noakhali, 
D/- 9th May 1921. 

Evidence Act, S, 99 — Persons not claiming 
through settlor can show that waqf was illusory, 

A person who does not claim through the 
settlor is entitled to challenge the validity of a 
waqf on the ground that it was merely an 
illusory transaction never intended to be acted 
upon: 31 M. L. J, 431, Foil,-, 10 C. W. N. 449, 
Dist, and Expl, 

Purchasers of some portion of the properties 
alleged to be waqf at a sale for arrears of 
Government revenue are not persons claiming 
under the settlor. [P 254 C 1] 

Nagendra Nath Bose — for Appellants 

Barnes Chandra Sen, Jitendra Kumar 
Sen Gupta and Bankin Chandra Baner- 
jee — for Respondents. 

Judgment. — This appeal arises out of 
a suit for a declaration of the plaintiffs* 
title as mutwallis to certain waqf and 
also for other reliefs. 

The Court of first instance gave a 
decree to the plaintiffs. On appeal that 
decree was reversed and the plaintiffs 
have appealed to this Court. 

The Court of appeal below found that 
the waqf was a collusive paper transaction 
intended to keep the properties covered by the 
waqfnama safe from the claims of any possible 
future creditor or other claims of other persons 
and that 

it is clear that the disputed property was 
never treated as waqf property and it was 
treated as secular property of Kamarali Patari 
and after his death it descended to his heirs as 
secular property and treated by them as secular 
property. 

The learned Judge, in the concluding 
portion of his judgment observes as 
follows: 

There can be no doubt that the wakfnama 
created by Kamarali Patari was a sham colour- 
able transaction and it was not intended to be 
acted upon and it was not given effect to by 
Kamar Ali or by plaintiffs and they all treated 
the properties covered by the deed of waqf as 
their secular properties and enjoyed them as 
such and not for the upkeep and maintenance 
of the mosque. 

It is contended by the learned vakil for 
the appellants that under the Mahom- 
dan law it is not open to any person 
to impugn the validity of a waqfnama 
once it is ezicuted and registered, pro* 
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vided that it purports to be an absolute^ 
dedication. The learned vakil has relied* 
upon the head-notes in the judgment in* 
the case of Kulsom Bibi v. Oolam Eos- 
sain Cassim Ariff (l), where it is stated 
that 

in a suit for setting aside a waqfnama on the 
ground that the trusts are illusory and that 
there has been no substantial dedication to reli- 
gious and charitable trusts, the question before- 
the Court is whether there was a real intention 
to give effect to the document as a waqfnama. 
The intention of the settlor must be gathered 
from the document itself. If the waqf was 
formally constituted and perfected and esta- 
blished by its terms a substantial charitable' 
trust it is wholly immaterial whether its provi- 
sions were carried out or not, for that is a 
matter of breach of trust only. Evidence given 
to show that it was never intended to give effect - 
to the trusts and that in fact they were not* 
given effect to is irrelevant in such a suit. 
Evidence, however, showing the manner in 
which the document is related to existing facts, 
e. g., the value and state of the waqf properties,* 
is relevant. 

These general statements, however, 
should be considered along with the facts^ 
of the case. It appears that these ob- 
servations were made in that case with, 
reference to a person who was claiming, 
under the settlor. At p. 484, the learned. 
Judge (Woodroffe, J.,) observes: 

Nor in the present case can the evidence be- 
said to be admissible for the purpose of invali- 
dating the documents, for if a waqf executed^ 
with the necessary formalities and otherwise 
validly constituted establishes by its terms a- 
substantial trust in favour of the public, it is 
not open to the settlor or those claiming under 
him to say that though the document by -its 
terms evidences an intention to make a trust,, 
he the settlor never intended to carry it out 
and in fact never did so. So here there is no 
dispute that the documents were executed and-' 
registered and I find that if possession is neces- 
sary it was given. If that document creates a 
trust in favour of the public and if (point with* 
which I will next deal) that trust is the primary 
object of the settlor and is of a substantial 
character it appears to be quite beyond the 
powers of the settlor or those claiming under 
him to say: “I have said I have made a trust, but 
I never intended one and thus to wrest from 
a third party, the public, the benefit which by 
the express terms of his deed he has bestowed 
on them. In my opinion, therefore, the evi- 
dence given to show that it was never intended 
to give effect to the trusts and that in fact they 
were not given effect to is in this case irrel- 
evant. The intention of the settlor must be 
gathered from the documents themselves. 

The observation, therefore, has re- 
ference to a case between the trusts and-^ 
the settlor or persons claiming under him,, 
and in such a case no evidence is admis- 
sible to prove that it was not intended ta 

(1) CX906] 10 C. W. N. 449. 
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be acted upon and the question of inten- 
tion is to be determined, not upon any 
extraneous evidence, but upon the inten- 
tions as appearing from the document 
itself. In the case of Hazi Mahamed 
Nagor v. Abdul Jalil the learned Judges 
observe that 

these waqfs have been created by documents, 
and it seems to us that the language employed 
in them is not ambiguous. The documents in 
terms establish religious and charitable trusts 
and evidence is not, therefore, admissible to 
show that the settlor had no intention to give 
effect to the trusts or that the trusts were not 
in fact given effect to. That was decided in 
the case of Kulsom Bib% v. Golam Hossain 
Cassim Ariff (1). 

In that case also it was the brother of 
the settlor who was inpugning the vali- 
[dity of the waqf. We have not been 
referred to any authority where it is laid 
idown that a person who does not claim 
through the settlor is not entitled by 
reason of any rule of Mahomedan law 
to challenge the validity of a waqf on the 
ground that it was merely an illusory 
transaction and was never intended to be 
acted upon. In the present case we have 
seen that the finding of the learned Judge 
was that 

the waqf was a collusive paper transaction in- 
tended to keep the properties covered by the 
waqfnama safe from the claims of any possible 
future creditor or other claims of other persons. 

The defendants in the present case are 
purchasers of some portion of the pro- 
perties at a sale for arrears of Govern* 
ment revenue. They do not claim in any 
way under the settlor. The learned 
pleader for the respondents has referred 
to the case of MuUa Veettil Ussain v. 
Suhramania Aiyar (2), where the learned 
Judges referred to the case of Kulsom 
Bihi V. Golam Hossain Cassim Ariff (l) 
and observed: 

With all respect we think that those observa- 
tions are too broadly expressed. In cases where 
the question is whether there has been a real 
dedication, the production of a registered in- 
strument in writing making a transfer of the 
property would no doubt be strong prima facie 
evidence of such dedication. But we think it is 
competent to parties interested in the matter to 
prove that the instrument was merely nominal 
and that in fact there was no real dedication. 

We do not think that there is any- 
thing in the Mahomedan law which 
permits a Mahomedan to defeat his 
creditors merely by executing and regis- 
tering a waqfnama although he never 
intends to give effect to it as a waqf. 

It appears that the defendants pur- 
chased the zamindari within which the 
(2J C1916] 31 M. L. J. 43i=36 i. U. 877. 


alleged waqf property is held as a tenure. 
The defendants after purchasing the 
zamindari at a sale held under Act 11 of 
1859, brought a suit for annulment of the 
tenure and obtained a decree for posses- 
sion against the present plaintiffs 1 and 2. 
The suit, however, was instituted against 
them in their personal capacity and not 
as mutwallis. The suit was decided ex- 
parte. Plaintiff 2 got the exparte 
decree set aside Lnd the suit was re- heard 
It appears that plaintiff 2 claimed 
the property as his own having received 
it in exchange from his brother, plaintiff 
1. That suit was again decreed against 
plaintiff » 2 and in execution of the 
decree for costs some of the properties 
were sold and purchased by the present 
defendants. Plaintiff 2 preferred a claim 
which was disallowed and an application 
for revision was rejected by the High 
Court. The present suit was instituted 
more than a year after the order disal- 
lowing the claim, but within one year 
from the date on which the application 
for revision was rejected by the High 
Court. A question was raised whether 
the suit was not barred under Art. 11, 
Lim. Act. In the view, however, we 
have taken of the other question it is 
unnecessary to consider the point. 

The appeal is accordingly dismissed 
with costs. 

D.D. Appeal dismissed. 
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Mukerji, j. 

Sh. Daliluddi — Defendant 2 — Peti- 
tioner. 

v. 

Syed Matahar Ali — Plaintiff — Oppo- 
site Party. 

Civil Eule No 958 of 1927, Decided on 
1st December 1927, from order of Dist. 
Judge, Faridpur, D/- 21st May 1927. 

Bengal Tenancy Act, S. 153 — No declaration 
as to amount of rent in the decree — Question 
as to amount annually payable by tenant actu- 
ally decided — Exception to S, 153 applies and 
the order %s appealable. 

Having regard to the wording of the excep- 
tion to S. 15*3, no declaration in the order or 
in the decree as to the amount of rent that is 
annually payable by the tenant to the landlord 
in respect of the jama, is necessary and a case 
comes within the exception contained in S. 153, 
even though there is no such declaration ih the 
decree or order if a question as ta the amount 
annually payable has been deoideA in the de- 
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ctee or order, and an appeal lies from the deoi- 

ion. [P 255 0 2] 

s 

Nirmat Ghandm Ghakravarti — for 
Petitioner. 

Nurudddin Ahmed-ior Opposite Party. 

Judgment. — This rule relates to a suit 
for rent which was tried by the Munsif, 
Second Court, Madaripur. The suit was 
valued at Rs. 15 odd. The Munsif 
decreed the suit. The defendant pre- 
ferred an appeal to the District Judge 
and the learned Judge held that the ap- 
peal was not maintainable in view of the 
provisions of S. 153, Ben. Ten. Act. 
He held that the trial Court could 
not bo considered to have decided any 
question of the amount of rent annually 
payable. The rule has been issued to 
show cause why this order of the learned 
District Judge should not be set aside 
upon the grounds first, 

that the decision of the learned Munsif having 
decided a question of the amount of rent annu- 
ally payable, the learned Judge ought to have 
held that he had jurisdiction to hear the 
appeal, 

and, second 

that the Court of appeal below ought to have 
held that the Court of first instance has also 
decided a question of title to or interest in 12 
acres of land between the plaintiff and the de- 
fendants in this case and, -therefore, the appeal 
was competent. 

So far as the second of these grounds 
is concerned, I may say at once that I do 
do not feel pressed by the argument ad- 
vanced in support of it. As regards the 
first ground the position seems to bo 
different. The facts relevant for the pur- 
poses of that ground are these : The 
plaintiff claimed rent in respect of this 
tenincy alleging that it comprised an 
area of 41 acres and bore a rental of Rs. 

3 per year. His case was that originally 
the jama consisted of 53 acres of land 
and the rental was Rs. 4, but that after- 
wards 12 or 13 acres of land were taken 
out of this jama for digging a tank there- 
on and the plaintiff paid Rs. 30 for 
the said quantity that was thus taken ; 
and further that on account of this re- 
duction in the area of the jama the rental 
was reduced by Re. 1. The defendant's 
case on the other hand, appears to have 
been that the area of the jama was 53 
and that the rental was Rs. 4 as is evi- 
denced by the settlement khatian, Ex. 
4-A. The defendant, besides setting up 
variouc other defences, also contended 
that there ought to be a total supension 


of rent inasmuch as he had been dispos- 
sessed from a portion of the lands of the 
jama. The questions which had neces- 
sarily to be determined, amongst others, 
in order to dispose of this suit were : 
whether the relationship of landlord and 
tenant existed between the parties, whe- 
ther the plaintiff’s allegation that the 
original jama of Rs. 4 was reduced to Rs. 
3 in consequence of a portion of the lands 
of the jama having been taken by the 
plaintiff for digging a tank and whether 
the rent at the aforesaid rate, as was 
alleged on behalf of the plaintiff, was due 
from the defendant or not. Without 
determining the question whether the 
jama bore a rental of Rs. 3, as was the 
case put forward on behalf of the plaintiff, 
or it bore a rental of Rs. 4 and consisted 
of additional lands in which case the 
plaintiff perhaps would not have been en- 
titled to a decree, no decision could bo 
arrived at on the merits of the plaintiff’s 
claim. It is true that there is no decla- 
ration in the order or in the decree as to 
amount of rent that is annually payable 
by the defendant to the plaintiff in res- 
pect of the jama. But having regard to 
the wording of the exception contained in 
S. 153 it does not appear that any such 
declaration is necessary in order to bring 
the case within the exception Ifc is suffi- 
cient if a question as to the amount an- 
nually payable has been decided in the 
decree or order. It certainly appears 
from the judgment that there has been a 
decision as regards the amount of the 
jama payable in respect of this tenancy. 
The only difference between this case and 
cases of the type that ordinarily come up 
before the Courts is that in the latter 
class of cases the jama alleged on behalf 
of the plaintiff is more than what is 
alleged on behalf of the defendant and in 
this particular case the position is re- 
versed on account of its peculiar circum- 
stances. The fact, however, remains 
that the quetsion of the amount of rent 
annually payable has been decided. In 
this view of the matter I am of opinion 
that an appeal lay from the decision of 
the learned Munsif. 

The rule is accordingly made absolute, 
the decision of the learned District Judge 
is set aside and it is directed that the ap- 
peal which the petitioner had filed in the 
Court of the learned -District Judge from 
the decision of the Munsif be now heard 
and dealt with in accordance with law. 
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Costs of this rule, one gold mohur, will 
abide the result of the appeal. 
n.k. Buie made absolute. 
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Mukbrji and Roy, JJ. 

Surendra Kumar Boy Ghowdhury — 
Appellant. 

V. 

Sushil Kumar Boy Ghowdhury — Res- 
pondent. 

Appeal No. 126 of 1927, Decided on 
7th April 1927, from order of Sub-Judge, 
Barisal, D/- 17th and 26th February 
1926, and 3rd March 1927. 

jJ* (a) Civil P. C., 0. 40, jR. 1 — Suit referred to 
arbitration — Court's power to appoint receiver 
is 7ioi ousted* 

The Court has juriadiotiou to entertain the 
application for the appointment of a receiver 
even after a dispute has been referred to arbi- 
tration in accordance with the prayer of all 
the parties. The words in the petition for 
reference to arbitration “to do all works in 
connexion with the subject-matter of the suit 
and to decide the suit” do not include the 
passing of orders for interim protection. 

[P 268 C 1 ; P 269 C 2] 

^ (6) Civil P, C., 0. 40, B* 1 — Executor to 
act in consultation with other heirs — This 
condition becoming impossible is circumstance 
sufficient to justify appointment of receiver. 

Though a strong case must be made out to 
induce the Court to appoint a receiver so as to 
dispossess a trustee or executor who is willing 
to act yet, where the executor was to act in 
consultation with other heirs and the fulfil- 
ment of that condition had become impossible 
that was held to be a sufficient circumstance 
to justify the appointment of a receiver. 

[P 259 C 2] 

<S G. Basak and Surendra Nath Das 
Gupta — for Appellant. 

B. L Mitter, S. N. Bannerjee and 
Bhagirath Gh. Das — -for Respondents. 

Mukerji, J. — This appeal has been 
preferred from certain orders passed by 
the Subordinate Judge, First Court, 
Backergunge, on I7th February, 26th 
February and 1st March 1927, by which 
the learned Judge appointed a receiver in 
respect of properties which form the 
subject-matter of a suit now pending in 
his Court. 

It is necessary, in order to deal with 
the contentions that have been urged on 
behalf of the appellant in this appeal, to 
set out a few facts. One Babu Raj 
Chandra Roy Ghowdhury died leaving 
three sons and two daughters. For the 
purposes of this appeal we are oonoerned 
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with one of his sons, namely, Babu^ 
Behary Lai Roy Ghowdhury, and the' 
two daughters named Adya Sundari and 
Bidya Sundari. Plaintiffs 1 and 2 are' 
two of the sons of Babu Behary Lai Roy 
Ghowdhury and defendant 1 is another 
son and the plaintiffs 3 and 4 are the* 
sons of a daughter of a predeceased son. 
of the said Babu Behary Lai Roy Chow- 
dhury. Defendant 2 is Bidya Sundari 
herself and defendant 3 is a daughter 
of Adya Sundari. Behari Lai died on- 
10th March 1917 leaving considerable^ 
properties. He left a will which was- 
executed shortly before his death. By 
this will he had made provisions for pay- 
ing off certain debts, had given directions- 
as to certain bequests and monthly lega- 
cies, enjoined the erection of two temples,, 
made arrangements for certain pujas and 
ultimately left the properties moveable* 
and immovable to plaintiffs 1 and 2 and. 
defendant 1. Defendant 1 was appointed^ 
executor under the will. In 1918 defen- 
dant 1 applied for probate. This appli- 
cation was resisted by plaintiffs 1 and 2, 
and an administrator pendente lite was- 
appointed in the course of those proceed- 
ings. Ultimately a compromise was 
reached between the parties in which, 
certain terms were agreed upon and were- 
filed in Court. Of these terms it is neces-' 
sary only to refer to those that are con- 
tained in paras 1, 7, 8 and 9 of the terms * 
of settlement. Para 1 states : 

Caveats entered by Sushil Kumar Roy and 
Jatindra Kumar Roy (plaintiffs 1 and 2) are to- 
be withdrawn and probate of the will to be 
granted to Surendra Kumar Roy (defendant 1) 
on his proving the will in solemn form, and 
thereupon the administrator pendente lite is to- 
be discharged. 

Para. 7 states : 

Until the debts have been paid off and provi- 
sion made for payment of legacies and con- 
struction of mundirs as provided by 01. 5 hereof 
the estate will be managed by Surendra Kumar 
Roy in consultation with Sushil Kumar Roy 
and Jatindra Kumar Roy or their respective 
agents authorized in their behalf by a power-of- 
attorney. 

Para. 8 runs thus : 

After the debts have been paid and provisions 
have been made for payment of the legacies 
the estate will be divided equally between the 
three brothers Sushil Kumar Roy, Jatindra 
Kumar Roy and Surendra Kumar Roy, and 
each will be entitled to collect his share of the 
rents from the zamindari properties separately 
and to deal with bis own share. 

Para. 9 runs in theaa words : 

Babu Surendra Kumar Roy will be at liberty 
to go to the mofussil accompanied by an «offioer 
of the estate to be nominated Jatindra and- 
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ashil, and all collections made by him on 
ccount of nazar (voluntary donation) should 
e spent by him for feeding Brahmins and other 
aople at Barisal for the spiritual benefit of the 
sstator and on rendering an account in that 
lehalf. 

Oa these berms being filed the will was 
)ro 70 d ia solemn form : the oiveat was 
withdrawn, a decree was passed on 30bh 
August 1918, and in acoorJanoe therewith 
.he defendant 1 obbiined probate on 19th 
Fune 1919. “ 

The present action which has given 
•ise bo the proceedings out of which this 
ippeal has arisen was commenced on 
2Bbh October 1925 Essentially, it is a 
suit for ascertainment of the estate left 
ay the testator Behary Lai, for the due 
iidministration thereof, for partition, for 
making accounts from defendant 1 in res- 
pect of his dealings in connexion with 
the estate, for recovery of the moneys, 
papers, etc., dua from him and for other 
reliefs. There is also a prayer, amongst 
the prayers in the plaint, for the appoint- 
ment of a receiver. As regards this 
prayer the learned Subordinate Judge 
first of all made an order on 3rd Novem- 
ber 1925 that necessary orders would be 
passed on the plaintitfs’ filing an affidavit 
within three days Thereafter affidavits, 
counter-affidavits and affidavits in reply 
were filed on behalf of the parties and 
arguments were heard on the question of 
the appointment of the receiver on several 
days till 10th December 1925. On 11th 
December 1925 a petition was filed on 
behalf of plaintiffs 1 and 2 and de- 
fendant 1, asking that the suit might be 
referred to an arbitrator. On 15th 
December 1925, defendants 2 and 3 ap- 
peared and by a separate petition made a 
prayer for a reference of the case to 
an arbitrator. On 17th December 1925 
plaintiffs 3 and 4 appeared and also prayed 
for a reference to an arbitration. In ac- 
cordance with these prayers, on 21st 
December 1925, the learned Subordinate 
Judge appointed Rai Bepin Chandra Das 
Gupta Bahadur, a retired Subordinate 
Judge, an arbitrator to decide the suit in 
the terms of the petitions that had been 
filed. 

It may be stated here that the task 
which this gentleman has under- 
taken is purely a matter of love, and 
it is grati^ing to note that as re- 
gards his conduct in connexion with 
the arbitration proceedings nothing has 
been said on Ubhalf of any of the parties 
1928 C/33 & 34 
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before us. It would be tedious to set out 
the various proceedings that took place 
before the arbitrator It is sufficient to 
say that there has been some delay, 
either intentional or unavoidable, on 
the part of defendant 1 to produce the 
papers that the arbitrator wanted, and 
in consequence of this delay applications 
had from time to time to be tiled before 
the Court, reports had to be submitted 
by the arbitrator to the Court and orders 
had also frequently to be passed against 
defendant 1 for the production of the 
said papers. On the 25th June 1926, 
plaintiff 1 filed a petition in Court sup- 
ported by an affidavit for the appoint- 
ment of a receiver. Thereafter again 
heaps of affidavits, counter-affidavits and 
affidavits in reply were filed on behalf of 
different parties. Various charges were 
made on behalf of plaintiff L stating 
that defendant 1 was causing delay in 
the matter of the arbitration proceed- 
ings, had taken up an obstructive attitude 
with reference thereto, and that he had 
been guilty of negligence, misappropria- 
tion of funds, fraud, fabrication of ac- 
counts and things of that sort 

For our present purposes we do not 
propose to go into all these in detail. 
The arbitrator was asked by the Court to 
submit his report with regard to this 
application for the appointment of a 
receiver. On the 6bh December 1926, the 
arbitrator submitted a report ; just the 
sort of report that we should have ex- 
pected from him when he had not yet 
finished his enquiry with regard to the 
accounts. In this report he stated that 
there was undoubtedly delay on the part 
of defendant 1 in the matter of sub- 
mission of account papers and in spite 
of repeated orders and verbal request the 
papers had not been filed in time. As 
regards the charge that hejabeda collec- 
tion had been made by defendant 1, the 
arbitrator stated that no definite conclu- 
sion could be arrived at with regard to 
this matter without a local enquiry 
He stated that defendant 1 and his 
pleaders had assured him that there 
would be no delay in future with regard 
to the submission of the account papers 
As regards misappropriation he stated 
that it was premature to pass any opinion 
on that point before the accounts were 
examined, and as regards other charges 
also he was not able nor willing to pro- 
nounce any definite opinion. Thereafter 
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W0 find some further affidavits were filed 
on behalf of the parties and ultimately, 
on the 17th February 1927, the learned 
Judge made an order appointing a receiver 
in respect of the properties which formed 
the subject-matter of the suit. In pur- 
suance of this order one Babu Rash 
Behary Chowdhury was subsequently 
appointed as such receiver on the 26th 
February 1927, and he having furnished 
the security bond on the 1st March 1927, 
a writ was issued in his favour. From 
these orders the present appeal has been 
preferred on behalf of defendant 1. 

The contentions that have been urged 
on behalf of the appellant are five in 
number. To put them as nearly in the 
words of the learned advocate for the 
appellant as possible they are : first, 
that the Court had no jurisdiction to 
entertain the application for the appoint- 
ment of a receiver after having referred 
the whole dispute to arbitration in ac- 
cordance with the prayer of all the par- 
ties; second, that no case has been made 
out for appointment of a receiver at this 
stage of the proceedings when the arbi- 
tration is being proceeded with ; third, 
that in any view of the case no sufficient 
grounds have been made out for appoint- 
ing a receiver which will have the 
effect of removing defendant 1 from his 
office as executor acting under the will 
of the deceased testator ; fourth, that 
assuming a proper case has been made 
out an outsider should not be appointed 
as receiver ; and fifth, that if an outsider 
is to bo appointed the present incumbent 
is not a fit and proper person who should 
be appointed as such. 

As regards the first contention reference 
has been made on behalf of the appellant 
to Sch. 2, para. 3, Civil P. C., and to the 
prayer that is in the plaint for the ap- 
pointment of a receiver, to the order 
•sheet in the suit as showing that argu- 
ments on the application for the appoint- 
ment of a receiver had been heard in part 
.at the time when the reference was made, 
and to the terms of the petition which, 
it has been contended, go to show that 
all matters arising out of the suit had 
been referred to the arbitrator for decision 
and disposal On behalf of the respon- 
dents this argument has been sought to 
be met by the technical plea that there 
bas been no order extending the time 
within which the award is to be sub- 
Mnitted by the arbitrator, and that the 


arbitrator is now dealing with the matter 
as a commissioner and not as an arbi- 
trator and that, therefore, the Court had 
ample jurisdiction to deal with the ques- 
tion of appointment of a receiver. This 
objection of the respondents in my opinion 
cannot be allowed to prevail in view of 
para. 8, Sch. 2, Civil P. C., which enables 
the Court to enlarge the period fixed for 
the completion of the award even rafter 
it has expired, u.nd also in view of the 
fact that there is really nothing to 
indicate that the arbitrator is not still 
acting as such. The appellant’s conten- 
tion also, on the other hand, does not 
appear to me to be well founded. There 
is authority for the proposition that 
where on account of the arbitration clause 
in a partnership agreement or lease or 
the like, by which the parties agreed to 
refer all their disputes to arbitration, 
the Court stays proceedings pending 
before itself, it retains jurisdiction to 
deal with a prayer for injunction or for 
a receiver : Law v. Garret (1) ; Com" 
pagnie du Senegal v. Woods (2) ; Ilasky 
v. Windham (3) ; and Piri v Roncoroni 

(4) . In the case of Willesford v. Watson 

(5) , Lord Selborne expressed the view 
that, if since the passing of the Common 
Law Procedure Act, parties chose to deter- 
mine for themselves that they will have 
a forum of their own selection instead of 
resorting to the ordinary Courts, a prima 
facie duty is cast upon the Courts to act 
upon such arrangement That the plain- 
tiff’s right to a receiver and injunction 
is not a matter to refer can hardly be 
disputed. As regards injunction, there is 
clear authority, see Willesford v. Watson 
(5), where Lord Selborne says : 

It is said that the arbitrator could not grant 
an injunction. No doubt he could not grant 
an injunction ; but he mignt say that the thing 
was not to be done and there being liberty to 
apply to this Court, this Court would then 
grant the injunction. 

As regards receiver the appointment 
of a receiver made by an arbitrator will 
not only be difficult of being enforced as 
between the parties themselves but would 
be utterly ineffectual as regards third 
parties. Of course, it is open to the 
arbitrator to say that some person 
shoulflJ^ejput in charge or management 

(1) U878J 8 Ch. W. R. 426=18 L.T. 3? 

(2) [1883] 32 VV. R. 111=53 L. J. Ch. 166=49 
L. T. 527. 

(3) [1889] W. N. lOS. 

(4) [1892] 1 Ch. D. 633. 

(b) [1873] 8Ch. 473. 



1928 SuRENDRA Kumar Roy v. Sushil Kumar Roy (Mukerji, J.) Calcutta 259 


of the properties, and the Court may 
then proceed to make the order ap- 
pointing a receiver. There may be cases 
where the parties having agreed to 
refer all their disputes to arbitration 
the Court may wait until the questions 
arising in the action -are decided by the 
arbitrator and then consider whether the 
prayer for receiver should be granted or 
not PS was pointed out in Zalinoff .v. 
Hammond (6). It being the duty of the 
Court to act upon the agreement entered 
into by the parties themselves it will 
have to be ascertainted in each individual 
case as to what was actually referred, 
tf the Court finds that the question of 
management interim was also referred 
it may defer the consideration of the 
question of appointment of a receiver in 
the view that the parties by agreement 
between themselves have disentitled 
themselves to the auxiliary relief which 
otherwise they could have from the Court. 
In the petition for reference the words 
used are : 

,to do all works in connexion with the subject- 
I matter of the suit and to decide the suit. 

I These words, in our opinion, do noG 
include the passing of orders for interim 
Iproteotion. We are accordingly of opin- 
ion that the appellant’s first contention 
Jcannot be allowed to prevail. 

The second and the third contentions 
may be taken up together. Wo have 
been addressed at great length and in 
^detail on behalf of the parties upon the 
warious charges that have been made or 
-sought to bo refuted. Wo purposely 
refrain from expressing any opinion on 
theso charges. We are of opinion that the 
findings of the Subordinate Judge on these 
charges are not to bo taken as being 
approved of by us. We do not blame the 
learned Judge for having recorded these 
findings as wo can realize how unhappy 
his position must have been when ho was 
invited to arrive at his conclusions on 
these charges, and how helpless he must 
have felt when much against his will ho 
had to deal with them at a stage at which 
they could not bo dealt with with 
any degree of satisfaction. It was only 
.affidavit evidence that was before him, 
and the charges relate to questions of 
accounting on which the arbitrator has 
^to pronounce the final opinion. Judging 
urom the arguments that have been 

'\6) [189SJ 2.Ch, 92=37 L. J. Ch. 370=78 
456. ^ 


advanced before us^ we can form some idea 
of the acrimoniou's nature of the instruc- 
tions which the learned advocates had 
from their clients, and we feel as unhappy 
on hearing the arguments as the learned 
Judge must have felt. We consider it 
wholly unnecessary to go into these mat- 
ters and we desire to repeat and em- 
phasize the warning which the learned 
Judge has given to the arbitrator not to 
pay any heed to his findings on these 
charges. We are sure, knowing as we do 
who the arbitrator is, that he will pro- 
ceed strictly on his own view in respect 
of these charges. The appellant un- 
doubtedly is an executor who is till bow 
acting under the probate and in so far as 
the question arises as to whether a 
receiver should be appointed whiph, if 
done, will have the effect of removing 
him from the management of the estate, 
the principles laid down by Woods, J., in 
the well-known case of Haines v. 
Carpenter, quoted at length in the foot- 
note to para. 707 of High on Receivers 
will apply : 

A strong case must be made out to induce the 
Court to dispossess a trustee or executor who is 
willing to act : 

See also Woodroffe on Receiver, 2nd 
Ed. (pp. Hi — 146). The position of the 
appellant, however, is somewhat different 
from that of an ordinary executor. Under 
the terms of settlement to which I have 
referred he was to act in consultation 
with plaintiffs 1 and 2. That was 
the condition on which the contest in the 
probate proceedings was withdrawn. 
That condition has now become impos- 
sible. This, in our opinion, is sufficient 
in the circumstances of the present case 
to justify the appointment of receiver. 
Plaintiffs 1 and 2 are interested in 
two-thirds share of the properties which 
would be left after the legacies are paid 
and the other directions in the will are 
carried out, and their case is that the 
appellant is delaying the administration 
in order to keep the properties in his 
hands as long as possible. To a cer- 
tain extent and in a certain sense the 
appellant occupies a position adverse to 
plaintiffs 1 and 2 and the case bears 
some analogy to the one cited in High on 
Receivers, 4th Edn. p. 869, para. 719. 
Nearly ten years have elapsed since the 
testator’s death, and it cannot be said 
that the testator intended that the parti- 
tion of the properties would be so long 
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delayed The cidministratioa in any 
event has not been successful one 
This, in our opinion, is sufficient to justify 
the order which has been made. 

As regards the fourth contention . we 
have done our best to induce the respon- 
dents to nominate one of them as a 
joint receiver with the appellant, but 
we are sorry to note that we have 
failed. In the circumstances an outsider 
must necessarily have to be appointed. 
The fifth contention has no substance. 
The appellant took no part in the selec- 
tion of the receiver though asked by the 
learned Judge There is really nothing 
that can be urged against the gentleman 
who has been appointed. The comment 
that has been made as regards the hurry 
with which the receiver entered into 
possession is not deserved as the real 
reason why he asked to be put imme- 
diately in possession was that the date 
for the payment of Government revenue 
was near at hand. 

The appeal accordingly fails and must 
be dismissed with costs, hearing-fee being 
assessed at 6 (six) gold rnohurs to be divi- 
ded between the two sots of respondents, 
viz., plaintiff 1 and plaintiffs 2, 3 and 4. 
The receiver will get his costs from out 
of the estate. 

It is necessary now to give some further 
directions to the receiver in connexion 
with this case. We understand that 
defendant 1 had paid the sum of 
Its. 6,587'10-11 in accordance with 
our order passed on the 17th March 
1927. It was understood, when this 
order was made by us, that the 
payment which the appellant would 
make of the Government revenue in ac- 
cordance with this order would be in 
the nature of an advance to the estate. 
The receiver will now proceed to make 
the collections in the estate and 
out of the moneys that he will be able 
to collect he will, as early as pos- 
sible, pay back to the appellant the 
said sum of Rs. 6,587-10-11 which 
the appellant has advanced. If it 
be not possible for the receiver to pay 
back the said amount to the appellant 
within a reasonable time, say within two 
months from to“day, he will be at liberty 
to borrow the amount on such advantage- 
ous terms ’as to interest as may be sanc- 
tioned by the learned Subordinate Judge. 
The amount aforesaid will have to be 
paid to the appellant within that time. 


192& 

Before parting with the case we should 
like to make a further direction. That 
is in connexion with the paper-book that 
has been prepared in this appeal. It has 
been prepared in the office of Babu 
Surendra Nath Das Gupta, The learned 
vakil had very little time at his disposal 
for preparing the type-written paper- 
book. It has deen done in such a way 
as deserves our commendation. There* 
are very few mistakes and the papers 
have all been well arranged. We are told 
the Court office had nothing whatsover 
to do with the preparation of this paper- 
book. If so any amount that has been' 
deposited for work to be done by the- 
Court office, bub has not been so done, 
will now be returned to the learnedi 
vakil. 

Roy, J —agreed in the order proposed. 

D.D. Appeal dismissed. 
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C. C. Ghose and Cammiade, JJ. 

Sadhu Shaikh — ^ Accused — Appellant. 

V. 

Emperor — Opposite Party 

Criminal Appeal No. 724 of 1926, De- 
cided on 24th May 1927. 

Criminal P. 6’., Ss. 161 and il2—StatemenU^ 
of a witness cannot be recorded nndor S. 172 — 
Any statements recorded are under S. 161 — 
Defence must have a right to cross-examine. 

Section 172 does not provide fftr the recording, 
of statements of witnesses by Police during 
inve.^tigation. Any statements of witnesses that 
are so recorded, in whatever form these state- 
ments may be recorded, are recorded under 
S. 161, Criminal P. C., and the defence have* 
the right to ask for a copy of such state- 
ments and to use the statements for the pur- 
pose of contradicting, the witnesses for the 
prosecution. [P 261, C 1] 

Suresh Chaivdra Talukdar and Amulya 
Charan Sen — for Appellant. 

Asraf Ah — for the Crown 

Juidgjiient. — The appellant was unani- 
mously fjund guilty by the jury of 
offences under Ss. and 325, I. P. C. ; 
and he has been- sentenced to rigorous* 
imprisonment for two years and a fine of 
Rs. 100, and in default to furthei rigor- 
ous imprisonment for two months. The- 
ground on which this* appeal must suc- 
ceed is that the learned* Judge who triedi 
the case did not give the appellant an* 
apportuniby of orose^- examining a certain* 
witness named Abbas with reference to* 
statements* made by that wit^ess^ during^ 


Sadhlj Shaikh v. Emperor 
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the investigation by the police The 
learned Judge has recorded in his order 
that the statements of this witness were 
recorded by the police under S. 172, 
Criminal P. C. That section does not 
provide for the recording of statements 
of witnesses. Any statements of wit- 
nesses that are recorded, in whatever 
form those statements may be recorded, 
are recorded under S. 161, Criminal P C , 
and t*he defence have the dght to ask for 
a copy of such statements and to use the 
statements for the purpose of contradic- 
ting the witnesses for the prosecution. 
'How far the statements made by this 
Abbas would be material it is impossible 
to say, but it is quite conceivable that 
the defence may have refrained from 
making use of the other portions of the 
diary thinking that having once been re- 
fused they would be refused again 

For these reasons we allow this ap- 
peal and set aside the conviction and 
-sentence and order that the case be re- 
tried with a fresh jury 

The appellant who is on hail will re- 
main on his present bail until further 
orders of the Sessions Judge 

N K. Appeal allowed. 
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‘Sanderson, C. J., and Chotzner, J. 

Mon Mohan Chakravarti and another 
— Petitioners. 

v. 

Eino’Empero} — Opposite Party. 
Criminal Revn. No. 462 of 1924, Deci- 
ded on 14th August 1924. 

(a) Ciiminal P. (7., 6’. 514 — Ptooj (>f for- 
feiture and call for payment arc necessary 
stepb. 

The provisions of S. 514 indisate that two 
step-i are to be taken, first, it must be proved to 
the satisfaction of the Court that the bond has 
been forfeited, whereupon the Court is to re- 
cord the grounds of such proof; secondly, the 
Court, on being satisfied as aforesaid, may call 
upon the person bound by such bond to pay 
the penalty thereof, or to show cause why it 
should not be paid. [P 202 Cl] 

(5) Criminal P,C., S. 499 — TUne not speci- 
fied in the bond — Boitd to the effect that the 
accused shall be produced ''whenever called 
upon to do so'' — Form was held to'Jbc not illegal. 

Where the surety bond was to the effect that 
**we shall produce [(or cause to appear) the ac- 
cused at the Sessions Court whenever called 
. upon to do so’*: 

Held: that the form is not illegal so as to de- 
prive the Judge#! jurisdiction on the ground 


that the bond did not specify time and place in 
accordance with 8. 499, Criminal P. C. 

[P 268 C 1] 

Debendra Narain Bhattacharjee — for 
Petitioners. 

Sanderson, C. J. — This Rule was 
issued by two of my learned brothers, 
calling upon the District Magistrate to 
show cause why the order passed should 
not be set aside on the first and second 
grounds stated in the petition. 

The order referred to was dated the 
9th April 1924, and was made by the 
learned Sessions Judge of Dacca, by 
which he forfeited the bail bond of the 
two petitioners, and directed the Sub- 
Divisional Magistrate to levy the amount 
due from the two sureties. 

It appears that, on the 26th September 
1923, one Ramizuddi was ordered by the 
Sub-Divisional Officer of Munshiganj to 
execute a security bond of Rs. 300 with 
two sureties of Rs. 300 each, to be of 
good behaviour for a period of two years 
in a proceeding under S. 110, Civil P. C. 
The record was forwarded to the learned 
Sessions Judge ; and, in the meantime 
the Snb-Di visional Officer ordered that 
Ramizuddi should be detained in prison. 
On 4th October 1923, an application was 
made to the learned Judge for the re- 
lease of Ramizuddi on bail : and, on 8tb 
October 1923, the learned Judge made an 
order releasing Ramizuddi on his own 
bail of Rs. 200 with two sureties of 
Rs. 200 each; the surety bond was signed 
by the two petitioners who are mukh- 
tears. The form of the bond which was 
executed was as follows : 

We the undersigned sureties do hereby exe- 
cute the surety bond and promise that we shall 
produce the accused in the above-mentioned 
case at the Sessions Court at Dacca whenever 
called upon to do so; and in default, we bind 
ourselves to forfeit to His Majesty the King 
Emperor the sum of two hundred rupees only. 

Notice was given to the two petitioners 
on 4th February 1924 to produce Rami- 
zuddi in the Sessions Court on 8th 
February 1924. That notice was not 
complied with, and Ramizuddi did not 
appear on that date, or on subsequent 
dates, to* which the case was adjourned. 
The learned Judge instituted these pro- 
ceedings on 26th March 1924, relying 
upon .a report of the Sub-Divisional 
Officer to the effect that Ramizuddi was 
absconding The order of the learned 
Judge which is referred to in para. 11 of 
the petition, was as follows: 

Perused the report of S. D. O. of Munshiganj 
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Issue notice on the sureties to show cause 
why the bail bond should not be forfeited for 
their failure to produce the accused before this 
Court. Fix-Oth April 1924 for hearing. 

On 9fch April 1924, the muktears ap- 
peared and through their learned pleader 
showed cause why the bond should not 
be forfeited ; and the ground upon 
which the learned pleader relied, as far 
as I can ascertain, was that the sureties 
thought that the accused would not have 
to be produced until the reference which 
had been made to the learned Judge was 
disposed of; that they had sent a letter 
to the address of Eamizuddi merely in- 
forming him as to the date of hearing 
and remained satisfied with that without 
making any serious efforts to find him. 
That is not the ground which was re- 
lied upon in this Court. The first ground 
of the petition to this Court was as fol- 
lows: 

That the learned Sesaions Judge not having 
complied with the requirements of S. 514, Cri- 
minal P. C., and not'having recorded or taken 
any evidence of forfeiture before calling upon 
your petitioners to show cause under that 
section, the proceedings of the said learned 
Judge and the order complained of are illegal, 
ultra vires and void. 

Section 514 (1) provides: 

Whenever it is proved to the satisfaction of 
the Court by which a bond under this Code 
has been taken, or of the Court of a Presidency 
Magistrate or Magistrate of the 1st Class, or 
when the bond is for appearance before a Court, 
to the satisfaction of such Court, that such 
bond has been forfeited, the Court shall record 
the grounds of such proof, and may call upon 
any person bound by such bond to pay the 
penalty thereof, or to show cause why it 
should not be so paid. 

In, my judgment the provisions of this 
section indicate that two steps are to be 
taken: first, it must be proved to the 
satisfaction of the Court that the bond 
has been forfeited, whereupon the Court 
is to record the grounds of such proof; 
secondly, the Court, on being satisfied as 
aforesaid, may call upon the person 
bound by such bond to pay the penalty 
thereof, or to show cause why it should 
not be paid 

In my judgment the provisions as to 
the first step were complied with in this 
case. It appears that notice was given 
to the petitioners to show cause why the 
bail bond should not be forfeited. The 
petitioners appeared before the Sessions 
Judge to show cause. On that occasion 
it was admitted by them that they had 
executed the bond, and that they had 
received notice on 4th Pubruarv to pro- 


duce Eamizuddi on 8th February 1924' 
and the learned Judge expressed the 
opinion that a reasonable time had been 
allowed for the attendance of Eamizuddi. 
It does not appear whether the question 
as to the time allowed being sufficient 
and reasonable, was contested or not : 
If there is anything in this point it will 
be open to the petitioners to raise it on 
the .further hearing which we propose 
to direct. Tl^ above-mentioned facts 
were recorded by the learned Judge in 
his judgment and the fact that Eamizuddi 
has not appeared on 8th February or on 
subsequent days was of course known to 
the learned Judge himself. 

The learned Judge found that no cause^ 
had been shown why the bond should not 
be forfeited. This finding was not strict- 
ly in the proper form; he should have 
found that the bond had been forfeited. 
In effect, however, his judgment amoun- 
ted to a finding that it had been proved 
that the bond had been forfeited and' 
there is no doubt that he recorded the. 
grounds of such proof. 

In accordance with the terms of 
S. 514, Criminal P. C., the learned Judge 
should then have called upon the peti- 
tioners to pay the penalty of the bond or 
to show cause why it should not be paid. 
This step in the proceedings was not 
taken, although it appears that the peti- 
tioners, when showing cause against the 
forfeiture of the bond, presented argu- 
ments to the effect that they should not 
be called upon to pay the whole of the 
penalty specified in the bond. The 
learned Judge did not accept the argu- 
ment and directed the Sub-Divisionah 
Magistrate to levy the amount due from 
the petitioners. 

I am not aware whether,the petitioners 
will be able to produce any reasons, other 
than those already advanced, why ther* 
penalty should not be paid; but it is de- 
sirable that the provisions of the section* 
should be observed, and the result, in my 
judgment, is that the Eule should be 
made absolute and the matter should be’ 
remanded in order that the learned Judge 
may call upon the petitioner to pay the 
penalty of the bond or to show cause why 
it should not be paid. 

There should be no difficulty in the 
provisions of the Code in this respect be- 
ing followed by the learned Judges and 
Magistrates in the Subordinate Courts. 
The provisions of S. 514 tare clear, andf 
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the form 45 in Sch. 5 is given as 
a guide for the notice to a surety on the 
breach of a bond given for the ap* 
pearance of a person before the Court. 

A further point was taken, viz., that the 
bond did not specify the time and place in 
accordance with the provisions of S. 499, 
Criminal P. C. 

The bond in this case was to the effect 
that 

shall produce (or cause to rappear) the 
accused at the Sessions Co^rt at Dacca when- 
ever died upon to do so. 

In this bond the place was specified 
and the time mentioned was “whenever 
called upon to do so.” 

I am not prepared to hold that this 
form is illegal so as to deprive the 
learned Judge of jurisdiction. 

In some cases it may be necessary to 
use that form At the same time in my 
judgment it is desirable to follow the 
words of the section and to prescribe in 
the bond not only the place but also 
the time at which the accused is to 
attend. This will obviate the necessity 
of giving further notice to the sureties to 
procure the attendance of the accused: 
and even if the case cannot be tried or 
taken up on the day specified in the bond 
and has to be adjourned, the bail can be 
renewed so as to make it available until 
the day of the adjourned hearing. 

The Rule, therefore, is made absolute 
and the matter remanded to the learned 
Judge so that, if he thinks it necessary to 
proceed further with the matter, he may 
take the steps which are prescribed in 
S. 514, Criminal P. C , and which are in- 
dicated in our judgment. 

Chotzner, J. — I concur, 

r d. Buie made absolute 

A. I. R 1928 Calcutta 263 (1) 

Muker.ti and Chakravarti, JJ. 

Shama Gharan Das and another — 
Petitioners. 

V. 

Ashutosh Dass — Opposite Party. 

Criminal Miso. No. 86 of T924, De- 
cided on 16th September 1924. 

Penal Code S, 448 — House trespass — Inten- 
tion is the chief ingredient — Circumstances 
under which the alleged act was done must he 
looked into^ to determine the intent^ 

For an offence under S. 448 intention is one 
of the most important ingredients and in order 
to determine the intent it is necessary to con- 


sider the circumstances under which the act 
was done by the accused as also the bona fide 
nature or otherwise of the claim which the ac- 
cused may have in respect of the property 
itself. [P 263 C 2] 

Satuidra Nath Mukherjee — for Peti- 
tioners. 

Prohodh Ch. Ghatterjee — for Oppo- 
site Party 

Order. — The complaint filed by the 
opposite party was in respect of offences 
under Ss. 448, 392, 143 and 341 I. P. 0. 
On an examination of the opposite .party 
on oath upon the complaint that was 
filed by him, the learned District Magis- 
trate thought it proper to proceed against 
the accused only under S. 448. For an 
offence under that section intention is one 
of the most important ingredients, and 
in order to determine the intent it 
would be necessary to consider the cir- 
cumstances under which the act was 
done by the accused as ^Iso the bona fide 
nature or otherwise of the claim which 
the accused may have in respect of the 
property itself. From that point of view 
the proceedings which are now pending 
with regard to the probate applied for 
by the petitioners are relevant and hav- 
ing regard to all the circumstances we* 
consider it desirable that the present 
proceedings in the criminal Court should; 
be stayed pending the disposal of the 
probate proceedings by the learned Dis.- 
trict Judge. 

The Rule is made absolute. 

N.K. Buie made absolute, 

A. I R. 1928 Calcutta 263 (2) 

Duval, J. 

Chandra Nath Sen and another — Peti** 
tioners. 

V. 

Nagendra Nath Ganguly — Opposite 
Party. 

Civil Rules Nos. 825 and 826 of 1927,. 
Decided on 10th November 1927, from 
order of Di^t. Judge, 24 Pargannas (Ali- 
pore), dated 13th May 1927. 

Provincial Insolvency Act, S. 75 {1)— Order 
of the District Judge under 68 is appealable. 

An order of the District Judge under S. 68, 
dismissiug the* application of the aggrieved party 
on the ground that it was made beyond 21 days- 
after tha Receiver had taken possession of the 
property is appealable and, therefore, S. 115- 
Civil P. C., does not apply : 18 C. IV. N. 366, 

Bef. [P 264 C 1] 

Prafulla Kamal Das—iov Petitioners. 

Nripendra Chandra Das — for Opposite 
Party. 
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Judgment. — These two Rules have 
been obtained against an order of the 
District Judge of 24-Pargannas holding 
that an application to enquire into and 
rectify certain acts of the Receiver in an 
insolvency case was out of time and so 
could not be entertained. It appears 
that in a certain insolvency case a Re- 
ceiver was appointed and he attached 
from the bargadars of one of the peti- 
tioners’ paddy and sold it as being the 
property of the insolvent and in the other 
case he attached certain furniture. It 
appears that he also warned the ten- 
ants not to pay any more rent except 
to himself. The two petitioners feeling 
aggrieved at this order moved the Dis- 
trict Judge, but he held that the matter 
came under S. 68, Provincial Insolvency 
Act, and so, as the application was made 
more than twenty-one days after the Re- 
ceiver had taken possession of the pro- 
perties, the matter was barred. 

Thereupon applications were made to 
this Court and two Rules obtained on 
24th June 1927. Subsequently, it ap- 
pears that in July the two petitioners 
appeared before the District Judge and 
applied for leave to appeal to this Court 
against his order and the Judge granted 
them leave. 

A preliminary point is taken and it 
seems to me one of substance that as the 
order of the District Judge in these two 
matters is appealable, S. 115, Civil P. C., 
has no application. Now, it is clear to 
my mind that the case must at least 
come under S. 75 (3) which makes it 
appealable to this Court by leave. Even 
if it did not become appealable by leave 
it is a matter decided by the Judge under 
S. 4 and is appealable. It is urged, how- 
ever, for the petitioners that somehow or 
other they are strangers and not persons 
aggrieved, and in this connexion I am 
referred to the case of Hansesioar Ghosh 
v. Rakhal Das Ghose (ij, but whether a 
person is aggrieved or not appears to be a 
question of fact and I cannot believe that 
a man whose paddy has been taken away 
and a man who has had his furniture 
taken away are not people who are 
aggrieved. I must, therefore, hold that 
jthe Rules must be discharged as an appeal 
lies, a fact which the learned Judge him- 
self has admitted and the petitioners have 
'admitted. _ ^ 

(1) [1914] 18 0. W. N. 366=20 I. C. 683=18 
C. L. J. 359. 


V. Emperor (Panton, J.) 1928 

I, therefore, discharge both the Rules 
with costs to the Receiver; hearing-fee 
one gold mohur in each case. 

Let the records be sent down as early 
as possible. 

N.K. Rules discharged, 
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Greaves and Panton, JJ. . 

Archibald George Edgecombe — Accused 
— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 766 of 1923, Deci- 
ded on 13th December 1923. 

Venal Code^ S, 411 — Mere suspicion on 
accused's part that property was dishonestly 
acquired is not enough. 

The word “ believe ” in S. 411 is a very muoli 
stronger word than “ suspect ” and it involves 
the necessity of showing that the circumsvan- 
ces were such that a reasonable man must have 
felt convinced in his mind that the property 
with which he was dealing must be stolen pro- 
perty. It is not sufficient to show that the 
accused was careless for that he had reason to 
suspect that the property was stolen or that he 
did not make sufficient enquiry to ascertain 
whether it had been honestly acquired. 

[P 265 0 1] 

Monmotha Nath Mukherjee and Satin'^ 
dra Nath Mukherjee — for Petitioner. 

Dehendra Narain Bhattacharjee — for 
the Crown. 

Panton, J. — The present rule has been 
obtained by A. G. Edgecombe who, at the 
time of his arrest, was the 5th engineer 
on S. S. Aronda. He has been convicted 
under S. 411, 1. P. C., by the Chief Presi- 
dency Magistrate. The offence is found 
to have been committed in respect of 
packets containing 1,865 one rupee notes 
the subject of a theft which had occurred 
on S. S. Maihar. The rule was issued 
upon the ground that the elements neces- 
sary to constitute an offence under S. 411 
not being present in the case the convic- 
tion was bad in law and should be set 
aside. It would appear that the theft of 
these, among other notes, was committed 
some time between 14th April and 29th 
may last.Dn 29th June last at 9 p. m. the 
present petitioner was arrested in Rang- 
goon by an Excise Inspector, and the pac- 
kets of notes in question were then 
found upon his person He is said to 
have informed the Inspector at the time 
that these notes were forged or false 
notes. His explanation noyj is that be 
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was conveying them from Calcutta to 
Bangoon at the request of a Chinese 
ship’s carpenter with whom he was ac- 
quainted and that he was doing this as a 
friendly service. The findings of the 
learned Magistrate bearing on the points 
presented for consideration are: 

I am satisfied that the accused was acting 
' dishonestly and that he knew that he was en- 
gaged in some shady transaction. 

Later on the Magistrate observes: 

I think that he took the packets containing 
the notes, knowing that there was something 
shady about them, and that it was a transac- 
tion to be .concealed from the authorities, but 
that he did not care to enquire what exactly 
was their nature. He knew generally that 
there was something wrong with them and may 
have supposed they might be forged. 

Later on he observes: 

I do not take his statement, that he had for- 
ged notes, to mean anything more than that he 
knew there was something wrong about them, 
but exactly what he had not troubled to ascer- 
' tain. 

Now the question is whether on find- 
ings such as these the petitioner could 
properly be convicted under S. 411, 
I. P. C., which requires that the person 
dishonestly receiving or retaining stolen 
property must know or have reason to 
believe the same to be stolen property. 
Now it was observed by Mr. Justice Mel- 
vill in the case of Empress v. Eango 
Simaji (l), that it was not sufficient to 
show that the accused was careless or 
that he had reason to suspect that the 
property was stolen or that he did not 
make sufficient enquiry to ascertain whe- 
ther it had been honestly acquired and 
that the word “ believe ” in S. 414, 
I. P. C., is a very much stronger word 
than “ suspect ” and that it involved the 
necessity of showing that the circum- 
stances were such that a reasonable man 
must have felt convinced in his mind 
that the property with which he was 
dealing must be stolen property. Apply- 
ing this test to the present case it ap- 
, pears to me that the findings of fact of 
the learned Magistrate were not suffi- 
cient to justify the conviction of the 
present petitioner under S. 411. 

In my opinion, this Rule must be made 
absolute and the conviction and sentence 
of the petitioner are set aside. The 
petitioner will be discharged from his 
bail bond. 

Greaaves, J. — I agree. 

N.K. Buie made absolute. 


<1) llSHl] 6 ijom. 402. 
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Newbould and Suhrawardt, JJ. 


Jaharlal Sadhukhan and others — Ap- 
pellants. 


V. 


Chandra Kanta Pal and another — Res- 
pondents. 

Appeal No. 274 of 1922, Decided on 
24th July 1923, against appellate order 
of Dist. Judge, 24-Parganas, D/- 30th 
June 1922. 

(tt) Civil P. C., 0. 41, E, Certified copy 
of a document not o ffered in evidence at the 
primary Court on account of the point not 
having been disputed — Such document should 
be admitted in appeal. 

Where the certified copy of proceedings in a 
Small Cause Court was not filed in the primary 
Court as the point as to the proceedings having 
taken place was not seriously disputed then. 

Held ; it should be admitted at the appellate 
stage as a certified copy of a public document 
when the question arose at that stage. 

[P 266 C 1] 

(6) Civil P. C., S, 39 — Section does not apply 
to a decree under the Presidency Small Cause 
Courts Act, 

Section 39, Civil P. C., does not apply to 
decrees passed under the Presidency Small 
Cause Courts Act as that Act has its own 
provisions and rules for the execution of such 
decrees. [P 266 G 1] 

(c) Civil P. C., S, 39 — Application for trans- 
fer of decree to the District Court A — Judgment- 
debtor resident in district B — The district 
Judge of A having jurisdiction over Districts 
both A and B — The application is in order. 

An application for the transfer of a decree 
was made, to the District Court of A but 
the judgment* debtors were resident in district 
B. The District Judge of A had jurisdiction 
over both the administrative districts A and P, 

Held : The application could not be said to 
be not in accordance with law. [P 266 G 2] 

S. C. Maity and Apurla Charan 
Mukherjee — for Appellant. 

Surendra Chandra Sen and Surendra 
Nath Bose — for Respondent. 

Judgment. — This is an appeal against 
the order of the District Judge of the 24- 
Parganas affirming the order of the Sub- 
ordinate Judge, fourth Court of Alipur, 
refusing the execution of a Small Cause 
Court decree on the ground that it is 
barred by limitation. 

The appellants obtained a decree in the 
Presidency Small Cause Court on 4th 
December 1918 Their case is that on 
11th August 1919 they made an appli- 
cation to the Small Cause Court Judge 
for transfer of the decree to the Hooghly 
District for execution and that by this 
application their application for execution 
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made on 9th January 1922 was an appli- 
cation within time The lower appellate 
Court has held : firstly, that they have 
not proved that any application was made 
for transmission of the decree ; and 
secondly that the application was not in 
accordance with law. 

As regards the first point: we think the 
learned District Judge was wrong in re- 
fusing to admit in evidence a certified 
copy of the proceedings of the Small 
Cause Court Judge which was filed at the 
appellate stage. Apparently in the first 
Court the fact that the application for 
transmission had been made was not 
seriously disputed When the question 
irose before the appellate Court we think 
khe learned Judge should have allowed 
khe appellants to file this certified copy 
3 f a public document in ord^ r to prove 
khat they had applied for transmission. 

As regards the second point it has been 
held that the application was not in ac- 
cordance with law because it did not 
comply with the provisions of S 39, Civil 
P. C. Hero the learned Judge was in 
error for, under the Presidency Small 
Cause Court Act and the rules framed 
thereunder, S 39, Civil P. C., does not 
apply to decrees passed under that Act. 
S. 31, Presidency Small Cause Courts Act, 
provides for the transmission of decrees 
to be executed outside the jurisdiction of 
the Presidency Small Cause Court. The 
particular ground on which the appli- 
cation has been held to be not according 
to law is that it sought to transmit the 
decree to the Hooghly Court and it is 
found that the judgment-debtorr^ neither 
resided nor carried on business in the 
Hooghly District. It appears from the 
evidence put before us that the judgment- 
debtors resided and bad property at 
Uluberia which is a subdivision of the 
District Howrah using the word “dis- 
trict” in its ordinary sense as the juris- 
diction of the District Magistrate. But 
it also appears that the District Judge 
of Hooghly has jurisdiction over both the 
administrative districts of Hooghly and 
Howrah. It, would, therefore appear that 
the fact that the application was made to 
a Court in the Hooghly District did not 
necessarily render it an application that 
was not in accordance with law 

But a difficulty arises as to the actual 
application that was made In the copy 
of the proceeding which was filed before 
the lower appellate Court and which wa 


have now admitted in evidence it appears-- 
that the order passed was that the copy 
of the judgment was to be transmitted^ 
to the Subordinate Judge’s Court of 
Hooghlv to be executed in the Munsif’s 
Court of Uluberia At the liearing of the 
appeal before us another certified copy of 
apparently the same proceeding has been- 
filed and on that copv the older is re- 
corded that the copy of the judgment be* 
transmitted /o the District Judge’s 
Court of Hooghly to be executed in the 
Munsif’s Court of Uluberia If the ap- 
plication was for transmission to the^ 
District Judge’s Court of Hooghly the 
application would appear to be in accord- 
ance with law Cl fb) , S 31, Presidency 
Small Cause Courts Act, enables the Presi- 
dency Small Cause Court to transfer a 
decree direct to the Court which would 
execute it and does not require it to be^ 
sent through the District Judge as is 
provided by the provision of the Civil 
Procedure Code in 0. 21, E 5 At the 
same time there is nothing in S. 31 (b) 
which would prevent the Presidency 
Small Cause Court from transmitting a 
decree in the first instance to the Dis- 
trict Judge within the local limits of 
whose jurisdiction the judgment-debtors* 
reside or their property might be found 
A further objection has been taken on' 
behalf of the respondents that the appli- 
cation was not in order, because it fur- 
ther requested that the decree should be- 
executed by the Munsif of Uluberia. It 
is said tint at the time this application- 
was made the Munsif of Uluberia had nofc 
jurisdiction to execute a decree the total 
amount of which exceeded Ks. 2,000. We* 
do not think that this renders the appli- 
cation not in accordance with law. lU 
the application was properly sent to the 
District Judge the reference to the Mun- 
sif of Uluberia would not prevent him 
from sending it to the proper Court for 
executing it, if as a matter of fact thje 
Munsif of Uluberia had not jurisdiction* 
to execute the decree 

We think, therefore, that it is necessary 
that an enquiry should be made and it 
should be ascertained^ what was the order 
for transmission that was actually passed 
by the Presidency Small Cause Court. It 
is necessary not only for the decision of 
this appeal, but also because it is a serious 
matter that from the same Court two 
certified copies of the same proceeding 
differing in material parbjculars should 
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issue. If from the result of this enquiry 
it appears that the application was for 
transmission to the Court of the District 
Judge of Hooghly we would hold that 
the application was made according to 
law and the present application for exe- 
cution is not barred by limitation. Should 
it be found that the application was 
for transmission to the Subordinate Judge 
of Hooghly that would be an application 
for transmission to a Court which had 
not jurisdiction to execute the decree. 
It would then be necessary for the learned 
District Judge to consider whether the 
application was made in good faith or 
not We are unable to accept his reason- 
ing that because there is no evidenco that 
the application was made in bona fide 
mistake it should be held that it was not 
made in good faith Unless there are 
reasons to the contrary it seems unlikely 
that an application of this kind would 
be deliberately made for transmission to 
a Court not having jurisdiction, and 
having regard to the somewhat compli- 
cated nature of the jurisdiction of the 
District Judge of Hooghly an iionest 
mistake is by no means impossible. 

We accordingly set aside the order of 
the lower appellate Court and remand the 
appeal to him for rehearing and decision 
in accordance with these directions, and 
also we direct that he do make a full en- 
quiry as to the issue of these two discre- 
pant copies which will be sent to him 
They will bo marked Bxs. H C 1 and 
HC 2. 

The costs will abide the result We 
assess the hearing-fee at two gold mohurs 
Case remanded. 
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Mukerji, J. 

Umesh Chandra Maj2cvidar — Peti- 
tioner. 

Mt Sajhjatannessa Khatan and others 
— Opposite Party. 

Civil Rule No 629 of 1927, Decided on 
21st November 1927, from order of 
Munsif, Jamalpur (Mymensingh), D/- 
16th February 1927. 

(a) Civil 1\ C., 0. 2i, n. ('2)— No notice 

given — Order is not without jurisdiction. 

Merely because no notice is given of the 
application to the decree holder, the order 
which the Court passes is not without juris 
diction. [P 268 C 1] 
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(6) Civil P, 0. 21, R. 93 -As long as thc^ 
order setting the sale aside subsists it mu^t 
attract the operation of li, 93. 

Where the sale was set aside, without notice 
to the decree holders and the auction-purcha- 
sers applying to get back their purchase money 
the Court made an order in their favour. 

that as long as the order setting the 
^sale aside subsists, it must attract the operation 
of K. 93: A. I. R. 1922 1\ C. 2G9 and A. 1. R. 
1922 Mad, 228, Disi. [P 268 0 2] 

Prafulla Chandra Nag — for 'Petitioner . 

Btrendra Kumar Be — for Opposite 
Parties. 

Judgment. — The facts which have 
given rise to the order against which this 
Rule is directed are shortly as follows: 
The petitioners obtained a decreee against 
certain judgment-debtors in 1910 in 
Money Suit No. 750/1164 of that year 
In 1920 a jote of the judgment-debtors 
was sold in execution of rent decree ob^- 
tained by the landlords and was pur* 
chased by some other parties and the sum^ 
of Rs. 525 was deposited by them in 
Court in two instalments. The peti- 
tioners had failed to realize the amount 
of their decree of 1910 and they, on the 
amount of Rs. 525 being put in by the 
auction-purchasers, applied for attach- 
ment of a ceitain portion of the said' 
amount, Rs. 287-10-0 having gone to- 
wards the satisfaction of the decree for 
rent and Rs 237-6-0 being left in Court 
as surplus sale proceeds As a result of 
the proceedings thus instituted by the, 
petitioners, they were allowed to with- 
draw Rs. 79-2-6 from Court, out of the 
aforesaid amount deposited by the auc- 
tion-purchasers, in part satisfaction of 
their decree of 1910. In 1922 the 
amount of Rs 79-2*0 was thus with- 
drawn by the petitioners. It appears 
that thereafter there were certain pro • 
ceedings under 0. 21, R 90, Civil P C.^ 
to which the petitioners were not parties 
and of which, it is said, no notice was 
given to them, as a result of which the 
sale in execution of the rent decree to 
which I have already referred was set 
aside by the Court On the sale being 
set aside, as aforesaid, the auction -pur- 
chasers applied to get back their purchase ’ 
money and upon that the learned Munsif 
made an order in their favour against 
which the present Rule is directed. 

The substance of the contention that 
has been urged in support of the Rule is 
to the effect that the order setting the 
sale aside was passed in contravention of 



^68 Calcutta TJme^^h Chandra v Mt Safiyatannessa (Mukerji, J.) 1928 


the provisions of 0. 21, R. 92, of the 
Code which makes it obligatory on the 
Court to issue notices of the application 
for setting aside the sale to all the parties 
alfected by the order that has to be passed 
on such application. It is urged that, in 
the present case, the petitioners were not 
given such notices, that the order setting 
aside the sile was, therefore, one passed 
without jurisdiction and that inasmuch 
as the petitioners would suffer irrepar- 
able loss, if they are now called upon to 
refund the amount which they have with- 
drawn in part satisfaction of their own 
decree, the learned Munsif acted without 
jurisdiction and also improperly in mak- 
ing the order aforesaid The whole basis 
of the petitioner’s contention seems to 
me to be what is alleged by them in 
•para. 10 of their petition and which is 
to the effect that the order setting the 
sale aside was passed without jurisdic- 
tion inasmuch as no notice was served 
them and further that the proceeding 
held in connexion with the application 
for setting the sale aside was a collu- 
sive and benami affair It may be con- 
ceded that if the order setting the 
•sale aside may be looked upon as a 
nullity, the petitioners are entitled to 
urge that they are not bound by it 
and that any further or consequential 
orders that may have been passed on 
the basis of it should also be set aside. 

It may also be conceded that in view 
of the proviso to sub-R. 2, R 92 the 
Court should not have passed an order 
on the application for setting aside 
the sale without giving notice of the 
application to all the persons affected by 
snch an order But I find it very diffi- 
cult to hold that merely because no notice 
was given of the application, the order 
which the Court passed was one that can 
be said to have heed passed without 
jurisdiction. It was an order which the 
Court was wrong in passing and the 
parties whose interests were affected by 
the order may very well complain of its 
validity But it is quite a different 
thing to say that it can be regarded as 
an order passed entirely without juris- 
diction. The petitioners do not appear 
to have challenged the validity of the 
order itself either by an application for 
review •or by moving against it or by 
taking such other measures as the law 
allows So long as the order is not set 
side all consequences that it may legiti- 


mately lead to will follow. The present 
application on which this rule has been 
granted is not directed against that order 
but against a subsequent order which has 
been passed directing the petitioners and 
the judgment - debtor to refund the 
amount which had been withdrawn by 
them. I am unable to see what relief 
the petitioners can expect in this Rule 
so long as this Court is not competent to 
to go. behind the order that was passed 
setting aside the sale. The provisions of 
O. 21, R. 93 of the Code are imperative. 
The rule runs in these words: 

Where .i sale of immovable property is set 
aside under R. 92, the purchaser shall be en- 
titled to an order for repayment of his pur- 
chase money, with or without interest as the 
Court may direct, against any person to whom 
it has been paid. 

In the present case the sale has been 
set aside under R. 92. The order by 
which the sale has been set aside is at 
the present moment a subsisting order and 
so long as it subsists it must attract the 
operation of R 93. In support of the 
argument that the equities are in favour 
of the petitioners and that they should 
not be made to suffer in consequence of 
an order passed in the proceedings to 
which they were not parties, refer- 
ence has been made to the decision of 
the Judicial Committee in the case of 
Jat Berliain v Kedar Nath Mariuari (l), 
and also to a decision of the Madras 
High Court in the case of Raja Rao v. 
Anantha Narayanan Ghetty (2) These 
two decisions have very little bearing 
upon the present case as the statutory 
obligations arising under R 93, 0. 21, 
Civil P C. did not come in for considera- 
tion in either of them. Whatever other 
remedies the petitioners may have in 
connexion with this matter. I am 
clearly of opinion that on the facts, as 
they are, the present Rule cannot 'be 
made absolute. The Rule is accordingly 
discharged; but in view of the circum- 
stances of the case, I make no order as 
to the costs 

N K. Rule discharged. 


(1) A. I. R. 1922 P. C. 269=r2 Pat. 10=49 
I. A. 351. (P. 0.). 

(2) A. I. R. 1922 Mad. 228. 
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Newbould and Mukerji, JJ. 

Abdul Bezacbk and others — Appellants 

V. 

Emperor — Opposite Party 

Appeal No. 171 of 1924, Decided on 
17th July 1924. 

(a) Criminal P. C., <S, 297 — Evidence sum- 
ynarized by both sides at great length — Jury 
taking *notes of the same — J^idge is not re- 
lieved from summing up. 

The fact that the evidence had been sum- 
marized at great length by both sides and the 
jury had taken notes from the arguments and 
had themselves mt de a complete summary of 
the evidence for their own convenience would 
not relieve the Judge from the duty of conform- 
ing to the provisions of S 297, which distinctly 
lays down that he should sum up the evidence. 

27 Bom, 644, Ref, [P 270 C ij 

(b) Criminal P. C., S. 297 — Direction as to 
law of private defence — That private defence 
can be exercised even with respect to yerson 
and property of another not exposed to jury 
— Direction is bad— Penal Code, S, 97. 

Where the Judge told the jury that the 
essence of the law of private defence was that 
the person exercising it must be possessed of 
reasonable fear either for his own safety or the 
safety of his property: 

Held: that exposition of the law on the right 
of private defence was not exhaustive, for, 
under S. 97, X. P. G. the right of private de- 
fence extends under the restrictions specified 
in that section not only to the defence of one’s 
own body or property, but to-the body or pro- 
perty of any other person as well. [P 270 0 2J 

(c) Criminal P. 0., S. 297 — Law of private 
defence not well explained — Accused pre- 
judiced — Conviction was set aside. 

Where there had been no proper summing up 
and the direction as to the right of private de- 
fence was also not free from objection, and the 
accused had been prejudiced by these defects: 

Held: that the conviction of and the sen- 
tences passed on the accused should be set aside. 

[P 270 C 2] 

(d) Criminal P, C,, S, 298 {2)— Judge's tell- 
ing the Jury his vieto of facts is not only per- 
missible but desirable. 

In many cases it is not merely permissible 
but also desirable that the Judge should tell 
the jury what view he has taken of the facts, in 
order to enable them to consider the facts pro- 
perly and arrive at their own decision on them: 

13 W, E, Cr, 34, Foil, [P 270 C 2J 

Camel I aad Upendra Kumar Boy — for 
Appellants. 

Khondkar — for the Crown. 

Nripendra Chandra Das — for Com- 
plainant. 

Judgment. — The appellants who are 
fifteen in number Were tried by the 
Additional Sessions Judge of Tippera with 
the aid of a jtyry. The jury unanimously 
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found all the appellants guilty under 
S. 147, I. P. C , and one of them, viz , 
appellant 6, guilty also under S. 323, I. 
P. C. The learned Judge accepting the 
verdict of the jury convicted these appel- 
lants under S. 147, I, P. C. and sentenced 
each of them to undergo rigorous im- 
prisonment for nine months. He also 
convicted appellant 6 under S. 323, 

I P C, and sentenced him to undergo 
rigorous imprisonment for six months, 
this sentence to .r|in concurrently ‘with- 
that passed under 8. 147, I. P. C. 

The learned Judge in charging the jury 
at the close of the case did not sum up- 
the evidence that was adduced in this 
case. He observed that the evidence had. 
been summarized against each accused < 
at great length by both sides and he,, 
therefore, left it to the jury to consider 
upon the lines which he had indicated 
what conclusion they should draw from 
that evidence. The reason why the. 
learned Judge did not sum up the ^ evi- 
dence is to be found in 5 a note which he. 
has embodied in his heads of charge. That, 
note runs as follows: 

Tho charge I had originally prepared for 
delivery has been destroyed by me purposely. 
In It I had myself summarized by narrative and) 
charts the evidence against each of the seven- 
teen accused. Such a summary in fact it is 
most oases incumbent on the Judge to put be- 
fore the jury. In the present case, however,, 
my own opinion on the question of the truth 
or falsehood of the prosecution case is so very 
strong that I found it impossible to place this, 
evidence before the jury without indicating at 
every time ray opinion in such a way as I know 
might fail to leave their decision as unfettered^ 
as the law contemplates it must be m a jury 
trial. I have, therefore, deliberately, in fairnesa 
to the side whose story I find unacceptable, 
omitted to comment on ’the actual evidence in 
detail. The jury ^have taken down from the 
arguments a complete summary of the evidence 
against each accused, and the fact that there 
is no necessity to do so again supports my con- 
viction that under the circumstances it would 
be more discreet not to do so. 

Now, the law with regard to this 
matter is quite clear and is to be found in 
S, 297, Criminal P. C. That 86otion*says: 

In cases tried by jury, when the case for the 
defence and the prosecution’s reply (if any) are 
concluded, the Court shall proceed to charge 
the jury, summing up the evidence for the pro- 
secution and defence, and laying down the law 
by which the jury are to be guided. 

Upon the plain words of this section it 
is abundantly clear that the learned 
Judge should sum up the evidence for 
the prosecution and the defence in the 
course of his charge to the jury. The ob- 
ject ‘of summing up the evidence is to * 
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'Caable the jury to arrive at a right de- 
cision on the facts and a proper summing 
up is one in which the learned Judge 
makes a clear and distinct statement of the 
evidence on both sides with such advice 
as to the legal bearing of that evidence 
and the weight which should properly be 
attached to the several parts of it as 
sound judicial discretion would suggest. 
The fact that the evidence had been 
summarized at great length by both sides 
and the jury had taken notes frem the 
I arguments and had themselves made a 
Icomplete summary of the evidence for 
'their own convenience would not, in our 
opinion, relieve the learned Judge from 
the duty of conforming to the -provisions 
of S. 297, Criminal P. C., which dis- 
tinctly lays down that he should sum up 
the evidence. If any authority is needed 
for this proposition we may refer to the 
case of Emperor v Malgowda Basgowda 
(l). The reason why the learned Judge 
refrained from summing up the evidence 
is that he himself had formed a rather 
strong opinion on questions of fact and 
he apprehended that it would bo im- 
possible for him to place the evidence 
before the jury without indicating the 
opinion which he had formed, and if he 
indicated that opinion it would probably 
fetter the decision of the jury. We do 
not quite understand why that should be 
so, so long as the learned Judge does not 
endeavour to persuade the jury to 
agree with him and clearly tells them 
that they are the sole judges of facts and 
that they are not bound to accept any 
opinion on questions of fact which he 
may express. If a proper caution to this 
affect is duly administered there can be 
no objection to the learned Judge’s ex- 
pressing his own opinion to the jury. 
Of course it is desirable that he should 
not express his opinion too strongly. 
But if he happens to do so and sufficiently 
-warns the jury we do not think that 
there can be any objection. In fact the 
daw allows such a course. S. 298, sub- 
S. 2, lays down that the 

Judge may, if he thinks proper, ia the course of 
his summing up express to the jury his opinion 
upon any question of fact, or upon any ques- 
tion of mixed law and fact relevant to the pro- 
ceeding. 

I And it is obvious that in many cases 
it is not merely permissible but also de- 
sirable that the learned Judge should 
(1) [lUOO] 27 BDtn. 1314^4 Bom. L. K. 


tell the jury what view he has taken of 
the facts in order to enable them to con- 
sider the facts properly and arrive at 
their own decision on them. Even under 
the Code of 1861, in which there was no 
provision corresponding to that contained 
in sub-S. 2, S. 298, it was held by this 
Court in the case of Dioarkd Nath Sen 
(2) that 

there can bo no doubt that a Sessions Judge 
is bound to sum up properly, that ho ought to 
advise the jury on questions of fact, and that 
there is no objection, to use the words of the 
learned Chief Justice Tindal, to the Judge’s 
lotting the jury know the impression which the 
evidence has made upon his own mind. 

The omission to place the evidence 
before the jury and to give them proper 
direction with regard to that evidence is 
a material defect in the charge and 
must necessarily cause prejudice. 

There is another point to which our 
attention has been drawn by the learned 
counsel for the appellants and that is 
with reference to the learned Judge’s 
direction on the question of the law as to 
the right of private defence. The learned 
Judge told the jury that the essence of 
the law of private defence is that the 
person exercising it must be possessed of 
reasonable fear either for his own safety 
or the safety of his property. This ex- 
position of the law on the right of pri- 
vate defence is not exhaustive. For 
under S. 97, I. P. C , the right of, private 
defence extends under the restrictions 
specified in that section not only to the 
defence of one’s own body or property, 
but to the body or property of any other 
person as well. 

For the above reasons we think that 
there has been mo proper summing up, 
and the direction to which we have just 
referred is also not free from objection 
That the accused have been prejudiced 
by defects in the learned Judges charge 
is clear from the fact that the learned 
Judge was not prepared to agree with the 
verdict of the jury. Wo, therefore, think 
that the conviction of and the sentences 
passed on the appellants should be set 
aside, and we accordingly do set them aside. 

Having regard to the view taken by 
the learned Judge of the evidence in the 
case we do not order a retrial, but we 
leave it open to the authorities to take 
further proceedings against the accused 
if they consider it proper to do so. 

R'P* Conviction set aude. 

' GrlTf, 
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•Newbould and B. B. Ghosb, JJ. 

Choyetiuddin Pramanik and another — 
IPefcifcioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1086 of 1921, -De- 
cided on 12th March 1925. 

Grimih'il P, C., S, 3G0 — Pror^ision not com'- 
plied with — Deposition is inadmissible in 
■suhseciuent trial. 

An omission to comply with the provisions of 
B. 360, Criminal P. 0., in recording depositions 
in a former case is 'a bar to the use of such 
deposition as evidence in any subsequent pro- 
ceedings (e. g. trial under S. 211, Penal Code.) 

^ [P 271 G 1] 

S, K. Sen, Satindra Nath 'Mukherjee 
and Manindra Lai Bose — for Petitioners. 

Order . — The petitioners who ob- 
’tained this Rule have been convicted one 
of an offence punishable under S. 211, 
I. P. C. and the other of abetment of that 
•offence. The first ground on which the 
Rule was granted was that in the origi- 
cial trial arising out of the complaint now 
'found to be false the depositions were 
not read over in accordance with the 
provisions of S. 360, Criminal P. C. In 
'the explanation submitted by the District 
Magistrate it is admitted that this was 
not done. But it is urged that this 
could not have vitiated the trial in the 
present case as the proceedings in the 
former case had not been used in evi- 
dence. It appears, however, from the 
trying Magistrate’s judgment that at 
least one deposition was used in evidence 
■in that case. The deposition of Basir 
Ex. 29 is mentioned more than once. 
That an omission to comply with the 
provisions of S. 360 Criminal P. C., is a 
Ibar to the use of the »depo3ition as evi- 
dence was decided long ago. 

The Rule was also granted on the 
ground that the elements necessary to 
constitute offences under Ss. 211 "and 
211/109 I. P. C., not being present in the 
case the convictions are bad in law. 
Though there are findings sufficient to 
•support the convictions, on a consi- 
deration of the judgments both of the 
trying Magistrate and of the appellate 
Court wo hold that the case is not one 
an which we should order a retrial after 
. (reversing the present convictions on the 
ground of the wrong aimi-sion of evi- 
dence. The complaint which is found to 


have been false was against one Ema- 
juddi. We may take it that Emajuddi 
was wrongly accused and did not abduct 
the wife of the petitioner Basir. But 
there seems very little material on the 
record to justify the conclusion that 
Basir accused him knowing that there 
was no just or lawful ground for such a 
charge. The principal fact against him 
appears to bo that when on 20th Juno 
ho laid information at the thana he ac- 
cused another person. But the iprosecu- 
tion have not shown that he did not re- 
ceive other information ibeforo . he com- 
plained before the Magistrate on 25th 
June. 

The case against the other petitioner 
Choyenuddin who has been convicted of 
abetment rests on the fact that he as- 
sisted Basir in taking legal proceedings 
and that he had a reason for wishing to 
harm Emajuddi. But it does not seem 
to have occurred to the lower Court that 
thik enmity with Emajuddi may well 
have led him to support Basir ’s com- 
plaint believing it to bo true to an ex- 
tent which he would not have .done but 
for this enmity. 

On the whole we do not think that it 
will serve any useful purpose to order a 
retrial. The Rule is made absolute. 
We set aside the convictions and sen- 
tences passed on the petitioners and direct 
that they bo discharged from their bail 
bonds. 

N.K. Bale made absolute. 
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SUHRAWARDY AND DQVAL, JJ. 

Tara Ghand — Defendant — Appellant, 
v. 

Gobinda Chandra Mandal and others 
— Plaintiffs — Respondents. 

Appeal No. 1026 of 1922, Decided on 
23rd July 1924, from appellate decree of 
Sub- J udge, Khulna, D/- 1 2th August 1921 . 

Civil P, C., S, 11 — Subject-matter the same 
— Previous judgment upon merits after hear- 
ing some evidence on both sides though in 
plalnti ff^s absence is res judicata. 

Where the subject-matters of the two suits 
ware the sime and where the Court decided the 
previous case after both sides had given certain 
amount of evidence and wrote a judgment upon 
the merits dismissing the suit in plaintiff’s ab- 
sence and no appeal was preferred against that 
judgment, 



272 Calcutta Keshab Lal Dcjtta v. Emperor 1928- 


Held: that it caanot be alleged that previous 
judgment has no worth bee luse the decree in 
the suit was nothing more than a dismissal for 
default and that the matter was res judicata. 

[P 272 C 2] 

Satindra Nath Mukherjee — for Appel- 
lant. 

Jadii Nath Kanjilal — for Respondent. 

Judgment — In this case the plaintiff 
sued to recover rent for the years 1322 
to 1325 at the rate of Rs. 66-5-6 a year. 
The defendant contested the suit denying 
the relationship of landlord and tenant 
and contending that the suit was barred 
by the principle of res judicata. The 
learned Munsif found that the relation- 
ship of landlord and tenant did not exist 
between the parties and that the suit was 
barred by the principle of res judicata. 
In appeal the learned Subordinate Judge 
found on both points against the finding 
of the Munsif and decreed the appeal. 
On the case coining up before us, the 
main point argued is that of res judicata. 
The plaintiif’s case is that he holds'a 
ganti settlement from the Talukdar 
Puma Chandra Bose and the jama in 
question was originally hold by the de- 
fendant directly under Puma Chandra 
Bose. Puma Chandra Bose brought a 
Suit (No. 259 of 1915) against the defen- 
dant in respect of a jarna and that suit 
was dismissed. The defendant’s case is 
that that suit acts as res judicata. The 
jama of the land in respect of which rent 
was then claimed is the same as in the 
present case and the case was decided on 
the merits. The plaintiff’s case, how- 
ever, is that the jama is not necessarily 
the same. In the plaint in the former 
suit the rent claimed was Rs. 66*5-0 and 
now it is Rs. 66-5*6; and in the second 
place, as the first suit was not decided on 
the merits, it should be treated as one 
which has merely been dismissed for 
default It appears that in the Suit 
No. 259 of 1915 a certain amount of evi- 
dence had been recorded on behalf of the 
plaintiff and defendant and the case ad- 
journed on their application for further 
evidence on each side. On the next hear" 
iag day the plaintiff did not appear and 
the suit was determined in his absence 
It is argued that such determination 
would only amount to dismissal and has 
the same value as the dismissal under 
O. 9, R B. Now, as regards the first 
point, there is no doubt that the suit of 
1915 referred to the same jama and to 
the same land as the present suit. No 


doubt, there was a mistake of two pice 
in the rental which was sought to be 
corrected, but such correction was re- 
fused. But we have compared the sub- 
ject-matters of the two suits and it is 
obvious that they are the same. As to 
the second point, the Munsif decided the 
case and wrote a judgment upon the 
merits. No appeal was preferred against 
that judgment and in our opinion, it can- 
not now be alleged that it has no worth 
because the decree in the suit was noth- 
ing more than a dismissal for default. 
The learned Munsif came to the finding 
that there was no relationship of land- 
lord and tenant after recording the evi- 
dence of both sides on the subject. We 
must hold for the reason that the matter 
is res judicata. 

The result is that this appeal is allowed 
and the suit dismissed with costs in this, 
and the lower appellate Courts. 

R. D. Appeal allowed, 

A I. R. 192S Calcutta 272 

C. C. Ghose and Gregory, JJ. 

Keshab Lal Datta and others — Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 557 of 1927, Deci- 
ded on 6th July 1927. 

Police Actt S. 30 — Notification under ^ is 
inoperative after occasion for it has passed 
away. 

A notificatiOQ uader S. 30 cannot be held to- 
be operative after the occasion which called for 
the notification has passed away. [P 272 0 2j 

S. K. Sen, Bhudhar Haidar, Nzrmal 
Kumar Sen and Nagendra Kumar Dutt — 
for Petitioners. 

Order . — No cause is shown. We have- 
examined the record for ourselves and we 
are satisfied that the conviction of the 
petitioners is illegal in the circumstances 
stated. There was undoubtedly a notifi- 
cation under S. 30 of the Police Act in 
1926, but that could not bo hold to be 
operative after the occasion which called 
for the notification had passed away. In 
this view of the matter, the Rule is 
made absolute, the conviction and sen- 
tence of the petitioners are set aside anA 
the fines, if paid, be refunded. 

N.K. Buie made absolute,. 
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Duval, J. 

Jotirmoy Ooswamy and others — Plain- 
tiffs — Petitioners. 

V. 

Guru Gohinda Goswami and others — 
Opposite Parties. 

Civil Rule No. 917 of 1927, Decided on 
I6th,* November 1927, from order of 3rd 
Munsif, Bankura, D/- 15bb June 1927. 

Civil P. C., O. 23, R, 1 — Court considering 
that application for withdrawal should not he 
granted — Proper course is to dismiss appli- 
cation and proceed with suit. 

If the Court does not oonsider that the ap- 
plication for withdrawal with liberty to bring a 
fresh suit should be granted, the proper course 
is to dismiss the application and then go on 
with the case: 32 Bom, 843; A, I, R, 1926 Cal, 
233 and 20 C. W, N, 1011, Foil. [P 273 C 1] 

Bankim Chandra Mukherjee and Ban- 
sorilal Sarcar — for Petitioners. 

Judgment. — This rule is heard ex 
parte. In this matter the plaintiff sued 
to recover a certain share of a tank on 
declaration of his title thereto. The de- 
fendant appeared, the case was adjourned 
until it was over a year old and on 15th 
June last came on for hearing. The 
plaintiff was examined and the defendant 
was examined in part. A verbal appli- 
cation followed by a written application 
was then made on behalf of the plaintiff 
as there were certain formal defects — 
leave was prayed for to withdraw from 
the suit with liberty to bring a fresh suit. 
This application was strenuously opposed 
and the learned Munsif rejected it. But 
instead of then finishing the case and 
deciding it on the evidence on the record 
and on such further evidence in the case 
as might be adduced he made declaration 
that the plaintiff is permitted to with- 
draw from the suit without liberty to 
bring a fresh suit with costs to be paid 
to the contesting defendant and subse- 
quently made a memo, of such costs. 
Now as was pointed out in the case of 
Mahant Bihar idasji v. Parshotamdas 
Bamdas (l), the proper course is if the 
Munsif did not consider that the appli- 
cation for withdrawal with liberty to 
bring a fresh suit should be granted, to 
dismiss the application and then go on 
with the case. This ruling has been 
followed also in the case of Kamini 
Kumar Boy v. Bajendra Nath Boy (2), 

(1) 345=10 BomT L. R. 293. 

(2) A. I. B. 3926 Oal. 233. 

1928 c/36 
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and is also in accordance with the deci- 
sion of a Division Bench of this Court in 
the case of Suradhani Debya v. Chandra 
Nath Pramanik (3). I must hold, there- 
fore, that the order of the Munsif does 
not amount to a dismissal of the suit or 
to the suit being withdrawn uncondi- 
tionally. I, therefore, set aside what 
appears to be an order disposing of the 
suit in this way and order that the case 
do go back to the learned Munsif to pro- 
ceed to dispose of the suit on the assump- 
tion that the application to withdraw 
with liberty to bring a fresh suit has 
been refused. It follows too that the 
present order for costs in favour of the 
defendants must also be set aside as it 
will be for the Munsif now to dispose of 
the suit as a contested suit in the ordi- 
nary way. 

To this extent the Rule is made abso- 
lute. No one appearing on the opposite 
side, I make no order as to costs in the 
Court. 

N.K. Buie made absolute. 

73)11916] 20 c. w.^Ton^WiT a isL 
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Sanderson, C. J., and Richardson, J. 

Baikanta Nath Ghose — Plaintiff — Ap- 
pellant. 

V. 

Bhutan Chandra Mahapatra and 
others — Defendants — Respondents. 

Appeal No. 2069 of 1921, Decided on 
18th July 1923 from appellate decree of 
2nd Additional Dist. Judge, Midnapur, 
D/- nth August 1921. 

Landlord and Tenant — Non’ transfer able oc’ 
cupancy holding — Sale of — Acceptance of rent 
by landlord from transferee described as mar’ 
fatdar in receipt — Question of landlord being 
estopped from suing for khas possession de- 
pends on facts of each case. 

The question of the landlord being estopped 
from suing for the khas possession of a non- 
transforable occupancy holding, which has been 
transferred to a third party from which third 
party the landlord has accepted rent and 
granted a receipt therefor, but describing there- 
in the third party as marfatdar, depends on the 
facts of each case: 17 C. W. N. 1088, Foil. 

[P 274 C 1] 

Whore in such a case the landlord had pre- 
viously declared that on transfer the occupancy 
holding had become abandoned and subsequ- 
ently accepted rent from the transferee describ- 
ing him in the receipt as marfatdar of the ori- 
ginal tenant. 

Held: that the landlord was precluded from 
maintainincr that the transferee was but an 
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agent of the original tenant inasmuch as he 
(the landlord) had declared the land aband- 
oned on its being transferred. [P 275 C 1] 

Pyari Mohan Chatterjee — for Appel- 
lant. 

S. Maiti and B. Apurha K. Mukerjee — 
for Respondents. 

Sanderson, C. J. — This is an appeal 
by the plaintiff against the judgment of 
the learned Additional District Judge of 
Midnapur. 

The point which arises on this appeal 
may he stated in the words of the learned 
District Judge at the beginning of his 
judgment, whether the landlord’s claim 
for khas possession of the lands of a 
non-transferablo occupancy holding is 
debarred by his having recognized a pri- 
vate purchase and he is estopped from 
suing for khas possession. 

The learned vakil for the appellant has 
drawn our attention to several cases in 
which the Court had to deal with a 
dakhila granted to a transferee of a non- 
transferable occupancy holding as mar- 
fatdar of the original tenant : and, the 
learned vakil contended that the prin- 
ciple of those cases should be applied to 
this case and the appeal should be 
allowed. 

In my judgment the principle which 
should be applied to such'a case as this 
was laid down by Sir Lawrence Jenkins 
when he was the Chief Justice of this 
Court, in the case of Prabhabati Dassi v. 
Taibatunnessa Ghondhurani (l) and. the 
passage to which I refer is at p. 1091 as 
follows : 

But it is said, on the other side, that those 
receipts do not amount to a recognition because 
they are marfatdari receipts and, therefore, have 
no such legal effect as defendant 1 claims. I 
am inclined to think that Courts have yielded 
too freely to the temptation of being blinded 
to realities by the words “marfatdar” and “guj- 
ratdar” and so the true facts have suffered. At 
the same time I am bound to admit that there 
are expressions in the cases which would suggest 
that where these words appear no recognition 
can be inferred. I think, however, each case 
must be determined on its own circumstances, 
and the Court should determine in each case 
whether, on a consideration of all the facts — 
not merely by giving undue weight to words 
used — a legal inference is or is not to be drawn 
that there has been a recognition establishing 
a relationship of landlord and tenant between 
one who has paid and another who has re« 
ceived rent for a nunbor of ysars. 

That statement, it is quite true, as the 
learned vakil pointed out, was not neces- 
DTiSsTn’cTw. n, 1088=20 i. c. 66i=!i9 

C. L. J. 62. 
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sary for the decision of that case, but 
the principle was adopted by my learned 
brother Mr. Justice Chatterjee in the 
case of Monmoth Nath Mitter v. Anath 
Bundhu Pal (2), the passage being at 
p. 214:. In my judgment that is now 
accepted, at all events so far as thiS’Court 
is concerned, as the proper principle 
which ought to be applied to such a case 
as this. I, therefore, have to consider 
whether there 'were in this case such 
facts as would justify the learned Addi- 
tional District Judge in arriving at the 
conclusion that the plaintiff had re- 
cognized the father of the first four de- 
fendants, whose name was Sadananda, 
Mahapatra, as the tenant. 

The suit was brought on the 18th 
September 1918, and it appeared that the 
original tenant of the non-transferable 
occupancy holding was Guru Prosad, and 
ho had purported to sell his holding to 
his father in December 1910. One of the 
allegations in the plaint was that Guru 
Prosed had abandoned the land without 
making any arrangement for the payment 
of the rent of the same ; and both the 
learned vakils agreed that the allegation 
as to the abandonment was based upon 
the sale which was alleged to have been 
made in December 1910. Therefore, we 
must approach this case upon the allega- 
tion of the plaintiff that the original 
tenant Guru Prosad had abandoned the 
land so long ago as 1910. A suit was 
brought for rent, and a decree was ob- 
tained and a sale was about to take place 
when the amount necessary to meet the 
decree was deposited by the purchaser, 
that is to say, Sadananda Mahapatra, the 
predecessor of defendants 1 to 4. 

The learned Munsif, when he allowed 
the purchaser to deposit the decretal 
duos, added a note that the order would 
not affect the rights of any party. In Feb- 
ruary 1915, the plaintiff, alleging that the 
money which was lying in the Court 
belonged to him, made an application 
that it should bo paid to him : he took 
the money out of Court without making 
any protest against the order of the 
Munsif allowing the deposit to be made 
by the alleged purchaser. In July 1917 
a rent receipt was granted by the plain- 
tiff and that is described in the learned 
Judge’s judgment as follows : 

He aooepted rents from the private purohasec 
a nd granted a dakhila in the name of the late 

(2) [i9i8j 23 C. W. N. 201=6t I. C. 222. 
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tenant but describing the purchaser as mar- 
fatdar. 

As I have said, this suit was brought in 
1918. In this case, it is true that thedak- 
hila described the person, who paid the 
rent, as an agent of the original tenant, 
but as I read the learned Judge’s judg* 
ment it amounts to this, that that desorip* 
tion of the purchaser was not a correct 
description. I find it difficult to under- 
8tand*how the purchaser ^ could be pro- 
perly described as agent of the original 
tenant in 1917, when it is remembered 
that the original tenant, as alleged by 
the landlord, had abandoned the land so 
long ago as 1910. 

It is not necessary for me to say more 
than that, in my judgment, applying the 
principle which was laid down by Sir 
Lawrence Jenkins in the case to which 
I have referred, there was sufficient mat- 
erial before the learned Additional Dis- 
trict Judge to justify him in concluding 
that the plaintiff had recognized the 
purchaser. 

Consequently, in my judgment, this 
appeal should be dismissed with costs. 

Richardson, J. — I agree. 

D D. Appeal dismissed. 
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M. N. Mukerji and Mallik, JJ. 

Jnanandra Nath Muhherjee and an” 
Plaintiffs — Appellants. 

V. 

JitendraNath Mukherjee and others — 
Defendants — Bespondents. 

Appeal No. 347 of 1925, Decided on 
16th August 1927, from original order of 
Sub- Judge, 2nd Court, Hooghly, D/- 28th 
April 1924. 

(a) Civil P, C.y Sch, 2, para, 21 — Award 
though interfering with strangers' rights is 
binding on parties. 

When the award purports to interfere with 
the rights of strangers, the strangers will not 
in any event, be affected by it; but as between 
the parties to the award its provisions must be 
held to be operative. [P 276 C 2] 

(t) Civil P. C., Sch, 2, S, 1 (l ) — Executor 
cannot make reference to arbitration in con- 
travention of the will. 

An executor cannot legally make any re- 
ference to arbitration which will go against the 
terms of the will. [P 276 C 2J 

(c) Probate and Administration Aci, 8, 4 — 
Executor having once elected to act as such 


cannot refuse or renounce-^Test of determining 
such election by acts laid down. 

The office of executor being a private office of 
trust named by the testator and not by the law, 
one named executor may refuse the office or 
renounce. It is, however, .too late to refuse or 
renounce when one has once elected to act as 
executor; and he may determine such election 
by acts which amount to an administration. The 
acts which amount to an administration, so 
that the party cannot afterwards refuse are: (1) 
anything done by the executor with relation to 
the effects of the testator which shows an inten- 
tion in him to take upon him the executorship, 
and (2) whatever acts will make a man not 
named executor in the will, liable as executor 
de son tort. [P 276 C 2, P 277 C 1] 

Bihhuti Bhusan Lahiri and Surendra 
Nath Basu — for Appellants. 

Bijan Kumar Mukerji — for Respon- 
dents. 

Judgment. — One Kailas Chandra Mu- 
kherji died in November 1910 leaving a 
will dated 28th August 1908. He left 
two sons, Jnanendra and Debendra, by his 
first wife and four sons, Jogendra, Jatin- 
dra, Jitendra and Jonendra by his second 
wife. He also left a daughter Ashalata 
by his second wife, who was unmarried 
at the time of his death. Jnanendra, 
Debendra and Jogendra had attained 
majority at the date of the will, and 
Kailas Chandra Mukherji appointed all 
the said three sons as executors. Jogen- 
dra, however, died during the lifetime of 
his father, a few months before the death 
of the latter. No probate was taken of 
the will, but on 17th January 1921, there 
was an agreement between the first party 
consisting of Jnanendra and Debendra and 
the second party consisting of Jatindra, 
Jitendra and Jonendra by which the dis- 
putes between them were referred to the 
arbitration of three gentlemen, Babu 
Nanda Lai Pal, Babu Hari Charan Chat- 
terji and Babu Kanti Chandra Ghose. 
The arbitrators made their award on 25th 
November 1921. On 1st February 1922, 
Jnanendra and Debendra applied to the 
Court against Jatindra, Jitendra and 
Jonendra that the award might be filed. 
This gave rise to the suit which was 
tried by the Subordinate Judge, 2nd 
Court, Hooghly. The Subordinate Judge 
iliade an order refusing to file the award 
and dismissed the suit. Hence this 
appeal. 

It was stated in the argument that a 
dispute had arisen between the two 
parties for the partition of the movable 
and immovable properties left by their 
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father and in respect of the construction 
of the will and also with regard to the 
accounts connected with the estate left 
by him. It was stipulated that: 

Both the parties shall be bound by the award 
that may be given by the said arbitrators on 
making a partition or any other settlement in 
respect of the self-aoquiroi moveiblo and immov- 
able properties of our father, by relying on the 
evidence and documents that may be put for- 
ward. None of the parties shall be competent 
to raise any objection or plea thereto. The 
parties shall all be bound by the decisions 
arrived at by the arbitrators, with respect to the 
respective assets or liabilities of the parties 
after examining and looking through the ac- 
counts of the income and expenditure of the 
estate loft by our father since his death. 

The will was put forward as one of the 
documents in the case, but the arbitrators 
thought, to quote their own words, that 
it was “unworthy of evidence.*’ The 
arbitrators nevertheless referred to the 
will, but only for the purpose of ascerta- 
ining the testator’s intention and not 
with the object of giving effect to the 
same, and, on the other hand, the arrange- 
ment contemplated by the testator was 
freely departed from in the award. As 
regards partition the allotments were 
made in contravention of the terms of the 
will in order to suit the desire of the 
parties or their mutual convenience. The 
unmarried daughter Ashalata, who was 
not a party to the agreement or the suit, 
had been given certain ornaments by the 
will, but the arbitrators hold that Kailas 
had no authority to dispose of them and 
they awarded the same to the plaintiffs. 
Thera were other variations made though 
they were of minor importance. The 
award also gave credit in favour of the 
plaintiffs in respect of a sum of Rs. 4,500 
on the ground of maintenance charges 
incurred by them on account of the 
defendants. 

The Subordinate Judge has dismissed 
the suit upon three main grounds, and 
these grounds have been challenged be* 
fore us. 

The first ground on which the Subordi- 
nate Judge has proceeded is that in his 
opinion the arbitrators exceeded their 
authority. In his opinion the arbitrator^ 
had no power to partition the properties 
or award the ornaments in violation of 
the terms of the will as the parties did 
not challenge its propriety, and any in- 
tention on their part to do away with it 
was not apparent. So far as this ground 
is conoarned I am unable to agree in the 


view of the learned Subordinate Judg®, 
for the terms of the agreement left it open 
to the arbitrators to make any award they 
thought fit either in accordance with or 
in contravention of the will In my 
opinion the arbitrators did not exceed 
their authority. It is true that the award 
purported to interfere with the rights ol 
strangers — notably the daughter Asha- 
lata — and the strangers would not in any 
event be affecfcedc by it; but as between the 
parties to the award its provisions must 
be held to be operative if there is no 
other question about its validity. 

The next ground on which the learned 
Subordinate Judge rested his decision is 
that one of the arbitrators, Babu Nanda 
Lai Pal did not assent to one of the terms 
of the award, namely, that about the 
credit of Rs. 4,600 in favour of the plain- 
tiffs on account of the maintenance of the 
defendants. The finding has been assailed 
before us and reliance in this respect has 
been placed upon certain passages in the 
deposition of the said arbitrator Babu 
Nanda Lai Pal as indicating a failure of 
memory on his part and also upon the 
deposition of another arbitrator Babu 
Kanti Chandra Chose as establishing that 
there was such assent. A careful study 
of the evidence of these two gentlemen 
has convinced me that there must have 
been a misunderstanding in the matter, 
that is to say, Babu Nanda Lai Pal 
never assented to this particular provi- 
sion, while Babu Kanti Chandra Chose 
on his part honestly thought that Babu 
Nanda Lai Pal had given his as-ent. It 
is impossible to believe that such a posi- 
tive statement as the one which Babu 
Nanda Lai Pal made in answer to the 
Court towards the end of his ‘deposition 
was due to a failure of memory. Both the 
witnesses are quite respectable and their 
integrity is beyond reproach. On this 
ground alone the dismissal of the suit is 
amply justified. 

Another ground on which the judgment 
of the Subordinate Judge rests is that the 
plaintiffs being executors could not legally 
make any reference to arbitration which 
would go against the terms of the will. 
This proposition has been challenged, it 
being urged that it will not hold good in 
this case as the plaintiffs have nob taken 
probate of the will and have not accepted 
their office as executors Now the office* 
of executor being a private office of trust 
named by the testator and ntfc by the law 
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one named executor may refuse the office 
or renounce. It is, however, too late to 
refuse or renounce when one has once 
elected to act as executor; and he may 
determine such election by acts which 
amount to an administration. The acts 
which amount to an administration, so 
that the party cannot afterwards refuse 
are; (l) anything done by the . executor 
with relation to the effects of the testator 
whicli shows an intention in him to take 
upon him the executorship, and (2) what- 
ever acts will make a man not named 
executor in the will, liable as executor 
do son tort (William on Executors, 11th 
edn., Vol. 1, p. 194). In the present 
•case the plaintiffs, and for the matter of 
that the defendants as well, put the will 
forward and relied on its contents, and 
were unable to agree as to its construe- 
tion, but never showed any intention to 
act in defiance of its terms beyond leav- 
ing it to the arbitrators to settle the 
dispute in the best way they could and 
agreeing to abide by the award that they 
would make. The plaintiffs who are two 
of the executors named in the will, have 
been handling the estate and effects of 
’the testator ever since his death which 
took place so far back as 1910. Far from 
refusal or renunciation the reference to 
the arbitration, one of the matters re- 
ferred thereby being the construction of 
the will itself, affords ample indicia of 
the plaintiffs having accepted the office 
They cannot bo permitted to enter into 
an agreement the result of which may 
be, and in this particular case has been, 
to bring about an award nullifying the 
intention of the testator. The object 
^sought to be attained by such an agree- 
ment is something that the law does not 
permit, namely, to allow the parties to 
acquire title to property in contravention 
of the terms of a will in a case where the 
title is claimed under the will itself, to 
•allow the executors to have the will con- 
strued by a tribunal of their own choice 
without proving the will and evading of 
the duty fixed by law, and to allow the 
•executors and some of the legatees to 
join together and make an arrangement 
for the distribution of the properties 
contrary to the testator’s intention and 
to the prejudice and detriment of the 
remaining legatee or legatees under the 
will. The Oourt which is asked to pass 
A juigment and issue a decree in accord- 
ance with suoh an award may very well 


refuse to do so treating the award as an 
invalid one. Under the English law 
when it is too late for an executor to re- 
nounce, he having once elected to act as 
such, he may be cited to take probate and 
his disobedience will amount to a con- 
tempt of Court. • 

In my opinion, therefore, the decision 
of the Court below is right and this 
appeal should be dismissed with costs, 
hearing- fee being assessed at three gold 
mohurs. 

N.K. Appeal dismissed. 
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Mookerjbe and Sdhrawardv, JJ. 

Srn. Chandra Tara Debi and another — 
Appellants. 

V. 

Srish Chandra Bhattaoharjee — Res- 
pondeat. 

Appeal No. 206 of 1921, Decided on 
19th December 1923, against original 
decree of Dist. Judge, Dacci, D/- 25th 
August 1921. 

{a) Probate and Administration Act, S. 70— 
Execution purchasers of interest of testator* s 
son can object to grant of letters* 

Grant of letters of administration may bo 
opposed by person claiming interest in estate 
by purchase at sale in execution of decree 
against sons of deceased who would have taken 
estate in event of intestacy ; G Cal. 460 and 
lOCal.n^, Foil. [P 278 Cl] 

(6) Succession Act (1866), S. 187 — Letters of 
alministratxon with will annexed -^Unless 
the estate ts completely administered and no 
action is necessary on the part of the Court 
probate should be granted. 

Where a will has been propounded and 
proved, the probate Court should grant probate 
even though it should appear that there were 
uo debts due to or by the testator and the 
legatees have been in possession in accordance 
with the terms of the will for a long time, as 
it is absolutely necessary for the legatees to 
establish their title by proof of the will. The 
probate Court cannot go into the questiou whe- 
ther tberlegatees have or have not acquired 
indepeudent title by adverse possession. But if 
it is proved that the estate has been completely 
administered and that no further action was 
needed on the part of the Court, letters need 
not be grantel : 10 C. W. N. 432 and 9 G. L. J. 
116, Foil. [P 278 0 2] 

Kali Kinkar Ghakrabarti — for Appel- 
lants. 

Surendra Chandra Sen and Prokash 
Chandra Pakrashi — for Respondent. 

Judgment. — We are invited in this 
appeal to examine the propriety of an 
order of dismissal, made on an applica- 
tion for letters of administration with 
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copy of will annexed in respect of the 
estate of one Sibsundari Debi. The lady 
made a testamentary disposition on 15th 
June 1896. She died in the following 
month leaving four sons, two of whom 
had been married. The will recites that 
as the sons were of extravagant habits, 
it was necessary to take steps for the 
preservation of the estate. The property 
was consequently left to the two daugh- 
ters-in-law and various directions were 
given for its management and distribu- 
tion. On 2nd January 1920, the daugh- 
ters-in-law made the present application 
for letters of administration to the estate 
of their mother-in-law with copy of her 
will annexed. The application was op- 
posed by one Srish Chandra Bhattachar- 
jya, who claimed an interest in the estate 
by purchase at a sale held in execution of 
a decree against the sons of the deceased, 
who would have taken the estate in the 
event of intestacy. In view of the de- 
cisions of this Court in In the matter of 
Bhohosoonduri Dabee (l) and Surho 
Mongala v. Sasi Bhusan (2), the objec- 
tor was clearly entitled to take exception 
to the grant of letters of administration. 
But the District Judge has not investiga- 
ted the case on the merits at all ; he has 
rejected the application on the prelim- 
inary ground that as the estate has been 
sold in execution of a decree on a mort- 
gage granted by the heirs* at-law, it had 
been “ administered,” and there was no 
occasion for the grant of letters of ad- 
ministration. In support of this ex- 
traordinary view, he has invoked the 
authority of the decision in Lalit 
Chandra v. Baikuntha Nath (3). Wo 
are of opinion that the order made by 
the District Judge cnnot be maintained 
either on authority or on principle. 

It may be conceded that where the 
object of the litigation appears to be not 
to administer the estate left upon the 
death of the deceased but merely to ob- 
tain a declaration of heirship so as to 
fortify the position of the successful party 
in a regular suit that may be instituted 
no grant should be made. This position 
is borne out by the decisions in In the 
goods of Nursingh Chandra (4), Lakshmi 
Narain v. Nanda Rani (5) Chandi 

(1) [1881] 6 Cal. 460. 

(2) [1884] 10 Cal. 413. 

(3) [1910] 14 C. W. N. 463=5 I. C. 395. 

(4) [1899] 3 C. W. N. 636. 

(5J [1909] 9 C. L. J. 116=3 I. 0. 287. 
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Charan v. Banke Behary (6), Lalit 
Chandra v. Baikunta Nath (3), ParsaniOr 
v. Hari Charan (7) and Prasannor 
Kumari v. Ram Chandra (8). But thero 
is no room for the operation of this 
principle where an application is made- 
for probate of a will or for letters of 
administration with copy of the will 
annexed. There is, as explained in 
Charu Chandra v. Nohush Chandra 

(9) a fundamental distinction betVeea 
letters of administration to the estate- 
of an intestate and letters of adminis- 
tration, not upon intestacy, but with 
copy of the will annexed. In the 
latter case, we have to take account of 
the fact that S. 187, Succession Act, 
which is not reproduced in the Probate 
and Administration Act, but is made 
applicable to the wills of Hindus by S. 2, 
Hindu Wills Act, as amended by S. 174, 
Probate and Administration Act, ordains 
that no right as executor or legatee can 
be established in any Court of justice 
unless a Court of competent jurisdiction 
in British India shall have granted pro- 
bate of the will under which the right 
is claimed or shall have granted letters 
of administration with the will or with 
a copy of an authenticated copy of the 
will annexed. 

Eeference may in this connexion be^ 
made to the case of Adwaita Charan v. 
Krishna (10). In that case, it was ruled ; 
that where a will has been propounded, 
ed and proved, the probate Court should 
grant probate even though it should appear 
that there wore no debts due to or by the 
testator and the legatees have been in, 
possession in accordance with the terms 
of the will for a long time, as it is abso- 
lutely necessary for the legatees to estab- , 
lish their title by proof of the will. The 
probate Court cannot go into the questioa 
whether the legatees have or have not. 
acquired independent title by adverse 
possession. Chatterjee, J., pointed out 
that there was no conflict of authorities 
on the point. In the cases of In the 
goods of Nursing Chandra By sack (4), 
Lalit Chandra v. Baikunta Nath (3), 
Parsania v. Hari Charan (5) and Pra- 
sanna Kumari v. Ram Chandra (8) there 
was no will, and the application was for 

(6) [1906] 10 C. W. N. 432, 

(7) [1913] 17 C. L. J. 66=16 I. C. 588. 

(8) [1913] 17 C. L. J. 66=17 I. 0. 155. 

(9) A. I. R. 1923 Cal. 1=50 Cal. 49. 

(10) [1917] 21 C. W. N. 1129=4(? I. C. 933. 
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grant; of letters of administration upon 
intestacy. In Lakshmi Naram v. Nanda 
Rani (5) and Ghandi Char an v. Banker 
Behary (6), there was a will which 
had been probated ; but in the one 
case permission was sought to sell 
the estate in the course of adminis- 
tration and in the other case letters of 
administration wore sought after the 
death of the executor. In both cases, it 
was ruled that no order s&ould be made, 
inasmuch as there was evidence to show 
that the estate had been completely 
administered and no further action was 
needed. on the part of the Court, We may 
point out that the decision, in Adwaita 
Chandra Mandal v. Krishna Dhan Sir- 
car (10), is in conformity with that in 
Charu Chandra v. Nohush Chandra (9). 
There the will had boon executed on 9th 
March 1889, the testator died on 29th 
April 1894:, and the application for letters 
of administration was made on 26th June 
1916, that is, more than 22 years after 
the death of the testator ; yet the Dis- 
trict Judge granted letters of adminis- 
tration on 13th July 1917 and the grant 
was confirmed by this Court on 14th 
November 1917. Wo observe that in 
Sarojini v. Haridas Ghose (11), probate 
was granted, though the estate had been 
sold in execution of a dooreo against the 
heir-at-law, who had been excluded from 
the succession by the testamentary dis- 
position. In that case, as here, the grant 
was opposed by the purchaser who claim- 
ed title from the apparent heir-at-law. 
Finally the decision in Charu Chandra 
V. Nohush Chandra (9) shows that when 
a grant has been made the grantee may 
have to face considerable difficulty when 
he seeks to recover the estate from the 
persons in possession ; that, however, is 
•no ground for refusal of the application. 
The order made by the District Judge 
cannot bo supported and must bo dis- 
charged. 

The result is that this appeal is al- 
lowed, the decree of the Court below set 
aside and the case remitted to that Court 
in order that the question of genuineness 
of the will may de investigated on such 
evidence as may be adduced by each side. 
The appellants are entitled to their costs 
in this Court. We assess the hearing-fee 
at two gold mohurs. The costs in the 
lower Court will abide the result. 

D.D. Case remanded. 

(11) A. L R. 1^2-2 Gal. 12=49 Gal. 2d6. 
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SUHRAWARDY AND DUVAL, JJ. 

Bishnu Chandra Sen and others — 
Plaintiffs — Appellants. 

v. 

Behari Lal Pradhan — Defendant — 
Respondent. 

Appeal No. 993 of 1922, Decided on 
17 th July 1924. 

Landlord and Tenant — Tenancy -at- tv 
Notice to quit given according to T. P. Act, 
S, 103 — Tenant is liable to be ejected. 

When the tenant is a tenant-at'Will and hia 
tenancy has been ‘ determined by a notice to 
quit under S. 100, T. P. Act , he is liable to be 
ejected, irrespective of the terms of the con* 
tract determining the tenancy. [P 280 G 1] 

Brojo Lal Ghakravarty and Kali Kin- 
kar Ghakraharty — for Appellants. 

Santimony Majumdar — for Raspdb. 

Judgment. — This appeal arises out 
of an ejectment suit which was brought 
by six plaintiffs against the defendant 
after service of notice to quit. The de- 
fendant was holding the land under a 
kabulyat dated Aswin 1312, which was 
one for a lease from year to year. Ha 
took lease of the tank for the purpose of 
rearing fish therein undertaking nob to 
cub trees standing on the banks or to do 
any act prejudicial to the tank. The 
plaintiff's case was that the defendant 
had cut down and appropriated some 
trees on the bank, and had allowed weeds 
and mars to grow on the water rendering 
it unfit for human consumption. The 
plaintiffs thereupon served a notice to 
quitupon’the defendanb^putting an end to 
the tenancy which the defendant had by 
his conduct forfeited. The trial Court 
dismissed the suit on the ground that 
the plaintiffs had failed to prove that as 
a matter of fact the defendant was guilty 
of any act injurious to the tank. The 
plaintiffs appealed against the decree 
of the Munsif, and the appeal was heard 
by Mr A. H. Carter on 20bh April 
192 L. The appeal was allowed and the 
plaintiff's suit decreed. On 29th April 
1921, an application was filed before the 
Judge by two persons Aputtam Sen and 
Mohan Krishna Sen to be substituted in 
place of plaintiff 5 (Bodhi Satta Sen) 
who, it was alleged, had died on 31st 
January 1921. Notice was ordered to be 
served of this application and it came on 
for hearing before Mr. J. A. Ross who 
had succeeded Mr. Carter as District 
Judge of Murshidabad. It was heard on 
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20th August 1J21, when the following 
order was passed : 

It is ordered that the legal representative 
of the deceased appellant will be brought on 
the record and the appeal will be reheard. Fix 
28th September 1921 for hearing. 

The effect of this order was to vacate 
the judgment of Mr. Carter delivered on 
20th April 1921. The appeal was re- 
heard by Mr. Ross, on 1st February 1922 
and dismissed with costs. 

The plaintiffs appeal to this Court 
and two grounds have been urged on 
their behalf: first, that the order passed 
by Mr. Ross on 20th August 1921, vaca- 
ting the entire judgment of Mr. Carter 
and ordering a rehearing of the whole 
appeal was passed without jurisdiction 
and was erroneous in law. On this point 
reference has been made to O. 41, R, 4, 
and we are asked to hold that on the date 
on which Mr. Carter delivered his judg- 
ment the appeal was not incompetent 
nor was the order passed by the Judge 
liable to be set aside, the grounds of ap- 
peal being common to all the appellants. 
The appellants are joint landlords. They 
served the tenant with notice to quit 
and on the expiration of the time pro- 
vided in the notice brought the suit for 
ejectment. The fact that one of the 
landlords died since the institution of the 
appeal would not affect the right of the 
others to get a decree in ejectment and 
in support of this reference has been 
made to the case of Dwarka Nath Roy v. 
Kali Sankar Boy (l). Wo think that 
there is great force in this argument. 
But it is not necessary for the purposes 
of this case to consider this matter more 
minutely for on the second ground that 
the appellants have taken, we are of 
opinion that they are entitled to succeed. 
That ground is that on the findings of the 
Courts below the defendant was a tenant- 
at-will and his tenancy has been deter- 
mined by a notice to quit presumably 
under S. 106, T. P. Act irrespective of 
'the fact that he did or did not do any 
act in contravention of the terms of the 
contract determining the tenancy and so 
ho was liable to be ejected. The second 
issue framed by the learned Munsif was 
as follows : 

la the defendant a tenant-at-will under the 
plaintiff ? 

In disposing of that issue the learned 
Munsif observed that this issue was 
raised owing to the defendant claiming 
" aTTisseri^Oai. 76. 
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a right of occupancy in respect of tho' 
tank and he held that the parties were' 
bound by the Transfer of Property Act, 
and that the provisions of the Bengal 
Tenancy Act did not apply. Mr. Ross in 
appeal has considered this finding of the- 
Munsif as a finding that the defendant^ 
was a tenant-at-will. He observed : 

The respondent raised the issue whether he 
was a tenant-at-will, whether a notice to quit 
was served on hirc^and whether he injured the 
tank by any act contrary to the terms of the 
kabuliyat. The Munsif found for the plaintiffs- 
on the two first issues and I think rightly. 

We have, therefore, the finding of the 
learned Judge of the Court of first appeal 
that the defendant was a tenant-at-will. 
It has been found by the learned Munsif 
and that finding has not been displaced 
by the Judge, that the notice to quit was 
duly served upon the defendant. The^ 
only objection, therefore, that may be^ 
urged in defence is that there is a con- 
tract between the parties to take the case 
out of the operation of S. 106, T. P. Act. 
The learned vakil for the respondent 
contends that as the defendant reared^ 
fish in the tank and did not commit any 
act likely to injure the tank or pollute- 
the water of the tank, it should bo pre- 
sumed that the contract between the- 
parties was that so long as the respon- 
dent carried out the terms of the con- 
tract he would not be liable to be ejected. 
If this contention prevails, the defendant 
must be taken to have acquired a perma- 
nent tenancy in the tank so long as he- 
does not commit any act contrary to the* 
contract. We do not think that that 
was the intention of the parties. There^ 
is no other term in the kabuliyat which 
will stand in the way of the plaintiff 
landlords determining the tenancy by a 
proper notice. We think that on this-find- 
ing the plaintiffs are entitled to succeed. 

The result is that the decree of the- 
Court below is set aside and the plain- 
tiff's suit, in so far as it claims recovery 
of possession from the defendant by eject- 
ing him from the tank, is decreed. Since 
we have held that the plaintiffs are enti- 
tled to succeed in ejeccment by virtue of 
the determination of the tenancy of the- 
defendant under S. 106, T. P. Act., they 
are not entitled to any compensation in 
the suit That part of the claim is dis- 
missed. The plaintiffs will be entitled 
to get proportionate costs in all the* 
Courts. 

R.D. 


Decree set aside. 
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Rankin, 0. J., and Chotznbr, J. 

Ahamadar Bahman — Appellant. 

V. 

Dwip Chand Ghoudhury and another — 
Respondents. 

Criminal Appeal No 333 of 1927 and 
Criminal Revn. No. 7 of 1927, Decided on 
9fcb November 1927, from order of ^Dist. 
Tudg\&, Chittagong, D/- 5th March 1927. 

Criminal P, G., S. ilQ-B-^There is only 
one appeal from the' decision on an application 
for making complaint. 

The policy of the law, as laid down in S. 476- 
B is this that, whenever there is a decision by 
i Court upon an application that a complaint 
ihall be made, whether that decision be one 
way or another, there is one appeal from it and 
eo more than one appeal. It matters nothing 
whatever what the result of the appeal may 
be. If any particular person is for the first 
lime ordered to be prosecuted by the superior 
3ourt, his remedy after that is to take his de- 
:enca before a jury or Magistrate, according to 
;he nature of the case. Two Courts, and only 
;wo are to deal with this preliminary question 
bs to whether a person shall be prosecuted or 
aob : A. I. R. 1924 Bom. 347 and A. I. R. 
L925 Lah. 322, Foil : A. I. R. 1926 Pat. 81, 
Diet. [P 284 0 1,2J 

A. K. Fazlul Haq, Debendra Narain 
BJiattacharji and Tarapado Banerji — 
:or Appellant. 

Khundkar and Narendra Kumar Das — 
:or Respondents. 

Rankin, C. J . — This is an appeal from 
in order, dated 6th March 1927, and 
nade by the District Judge of Chhitta* 
5ong under S. 476-B, Criminal P. C. It 
ippears that the appellant was a 
iduant to and tahsildar of a certain 
)arty. He, in the course of his duty, ap- 
pears 'to have collected rents due to his 
nasters and there was certain litigation 
)etwe6n the parties. In 1924 the masters 
)roaght certain rent suits for arrears in 
respect of the years 1920 to 1923 against 
:he present appellant and his cosharers. 
Ele pleaded full payment as regards 
;he rent of 1920 and part payment as 
•egards the later years, and on this latter 
)oint he supported his case by produc- 
ng two dakhilas, Ex. A and Ex. A-1. It 
3 said that Ex. A is a dakhila emanat- 
ng from the sudder cutchery and Ex. A-1 
vas given by one Mahendra under orders 
>f the sudder cutchery. Be that as it 
nay, the Munsif, in whose Court the 
luit was brought, decreed the rent suit 
n full and appears to have made an ob- 
ervatioA th^t the dakhilas were suspi- 
1928 0/36 
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cious. Thereupon the plaintiffs in the' 
case made an application to the Munsif 
under S. 476, Criminal P. C., asking him 
to take steps by making a complaint ta 
institute prosecution of the present ap- 
pellant for producing in evidence these 
documents known by him to be false ; in 
other words, for perjury and forgery. 
The case itself-the rent suit“went on ap- 
peal to the District Judge, but the Mun- 
sif’s finding was affirmed on lOth July 
1926. Thereupon the petition asking the 
Munsiff to make a complaint to the 
Magistrate was revived and a miscellane- 
ous case was started and the parties com- 
menced to contest the question whether 
the Munsif *s Court ought not to make 
a complaint against the present appel- 
lant. How far they contested it on the 
merits is doubtful, because it would ap- 
pear that in the end, on 4th December 
1926, the application of the plaintiffs- 
landlords was dismissed for default. Tak- 
ing that order of dismissal for default as 
being, in the words of'S.*476-B, a refusal 
to make a oomplaint, the plaintiffs-land- 
lords appealed against it to the District 
Judge who, on 6th March 1927, made the 
order against which the present appeal^ 
is brought. By his order the learned 
District <Judge gives certain reasons 
which appear to him to amount to good 
prima facie proof that the dakhilas were 
forgeries. He goes into the questions of 
the counterfoils, the numbers of the 
counterfoils and so on. He comes to the 
conclusion that there is a good prima 
facie case, not only that they were forge- 
ries, but that the present appellant used 
them knowing them to be forgeries. 

In the present appeal the first question 
that arises is whether, in a case like this, 
an appeal lies to the High Court or not. 
That question depends upon the words of 
S. 476-B, Criminal P. C. What is Said 
is that, in a case where the first Court, in 
dealing with an application to lodge a 
oomplaint, refuses to lodge a oomplaint, 
and an appeal is taken to a superior 
Court which decides to make a oomplaint 
there is a further right of appeal from 
that ; because S. 476-B, having operated 
to give an appeal from the order of the 
first Court dealing with the^* matter, 
operates all over again when the second 
Court decides that a complaint should be 
made. Mr. Fazlul Huq, the leatrled Ad- 
vocate who appears for the appellant, 
does not contend that, if m*' subh a case^ 
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.as this the superior Court had dismissed 
the appeal, thereby refusing to make a 
>eom plaint and agreeing with the Court 
below from such an order, a right of ap* 
peal to the High Court would lie. He 
.contends that it makes all the difference 
that the order of the superior Court was 
an order which for the first time 
amounted to the making of a complaint. 
He agrees, too, that if in the first Court 
a complaint had been made and on ap“ 
jpeal the appeal had been dismissed, no 
further appeal would lie to this Court. 
He contends that in the particular case, 
where the first Court having refused to 
make a complaint a superior Court 
differs and does for the first time make a 
complaint then S. 476-B operates to give 
what is in effect a second appeal. There 
is some authority upon this question 
and it is very important that the matter 
•should be rightly decided. The question 
is whether the intention of the legisla- 
fiure was to give one appeal from every 
decision upon an applicsiiion for an order 
■that a complaint shall bo made, or whe- 
ther the intention of the Code is not 
merely to give that right, but in addition 
to give a right to one appeal from every 
..order directing a complaint. 

In my judgment it is desirable to refer 
‘to three cases in which this matter* has 
.been dealt with. The first case to which 
I would refer is the case of Somabhai 
yalabh Bhai v. Aditbhai ParshoUam (l). 
That case was one in which a Subordi- 
snate Judge decided to make a complaint. 
The language used by the Subordinate 
Court was language applicable to the old 
Code, but in fact the first Court decided 
to make a complaint. On appeal the 
superior Court, namely, the Sessions 
Judge, reversed that order and recalled 
the complaint. Thereupon an appeal 
^was brought to the High Court and the 
./decision of Maoleod, 0. J., and Shah, J., 
was to the following effect : 

From that order in effect directing with- 
,drawal of the complaint the petitioner has filed 
an appeal. The first question is whether the 
appeal lies. We are clearly of opinion that no 
/.appeal lies under the provisions of the Code 
.against an order made by the Court to which 
the Court making a complaint is subordinate. 

It is quite true that in that particular 
case the superior Court had refused to 
make a complaint and had set aside the 
order directing a complaint to be made. 
The learned Judges do not seem to me to 
rfl) a7i. R.T92i BoiQa7 “ 
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proceed upon that all. proceed, I 

think, upon the principle that, on the 
true construction of S. 476^B, there is no 
provision for a second appeal; there is no 
provision for an appeal to be taken from 
the order made by the superior Court. 

The next case to which I would refer 
is the case of Muhammad Idris v. 
peror (2). In that case there had been a 
Subordinate Judge’s order refusing to 
make a complaint and there had beeh an 
appellate order under S. 476-B directing 
a complaint to be made, so that it was a 
case exactly on all fours with the pres- 
ent case ; and when an appeal was taken 
to the High Court of Lahore the matter 
was referred to a Bench for decision. 
The appellate Bench decided in this 
way : 

The question referred to us in this appeal 
and in .\ppeals Nos. 233 and of 1924 is 
whether an appeal lies to thiKS Court from an 
appellate order of the District Judge making a 
complaint which the Subordinate Judge might 
himself have made under S. 470, Criminal P. 
0. S. 476'B of the Code gives a right of ap- 
peal only when'a Oourti has made- or re- 
fused to make a complaint under S. 476 or S. 
47G-A, and neither of those sections relates to a 
complaint made bv a Court on -ippeal from an 
order of a Subordinate Court refusing to make 
a complaint. 

It appears to me, therefore, that the 
High Court of Lahore has proceeded 
upon the same principle as the High 
Court of Bombay, namely, that under *8. 
476'B there is evidently an intention to 
give one appeal from the decision of the 
first Court which deals with an applica- 
tion that a complaint should bo made. 
Whether the appeal results in granting 
the application or refusing the applica- 
tion, there is one appeal, and only one 
appeal, provided for by S, 476-B. 

The case, however, in which the matter 
has been most fully discussed is a case 
which is in favour of the present ap- 
pellant. That is the case of Banjit 
Naraiu Singh v. Bambahadur Singh (3). 
The learned Judges there take the view 
that if the superior Court acting under 
S. 476-B decides in a particular way or 
for the first time decides to make a com- 
plaint which the lower Court has refused 
to make then the section having once 
operated proceeds to operate all over 
again because the order made by the 
superior Court in such a ease is itself 
an order making a complaint ; and, 

^(2) A. I. R. 1925 Lah. 3-22^6 Lah.^~ ' 

(3j A. I. R. 1920 Pat. Pa^. 262. 
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therefore, an order making a complaint 
having been made, and made for the first 
itime. S. 476*6 has a second lease of life 
and operates upon that to give in effect 
a second appeal. In so deciding the 
learned Judges appear to have been in 
agreement with a previous case decided 
by Mr. Justich Mullick. in the same High 
High Court but which is not, so far as 
I knpw. reported. The?; do, however, 
cite in full for the present purpose the 
dicta of Mr. Justice Mullick and it ap- 
pears that an application was made to a 
Sub-Deputy Collector to make a com- 
plaint against one Faijdar Rai directing 
his prosecution for the offences of using 
a forged document and giving false evi- 
dence. The Sub-Deputy Collector re- 
fused to take any action. The complai- 
nant appealed to the Collector under 
S 476-B. The Collector disagreed with 
the Sub-Deputy Collector’s view and 
himself made a conaplaint. Thereupon 
Faijdar Rai appealed to the Divisional 
Commissioner by way of second appeal 
and the Divisional Commissioner held 
that no such appeal was competent. The 
matter came to the High Court before 
Mr. Justice Mullick and he took the view 
that the second appeal to the Commis- 
sioner was competent. The reasons which 
he gives are as follows : 

Saobion 476-B, Criminal P. C., appears to con- 
template that, if an appellate Court sets aside 
the order of the original Court, the party pre- 
judicially affected has a right of appeal to the 
Court to which appeals from that appellate 
Court ordinarily lie. 

The view taken by Mr Justice Mul- 
lick was, so far as I can see, not that it 
depended upon whether the superior 
Court decided to make a complaint or 
decided for the first time to make a com- 
plaint, but merely upon whether the 
appellate Court set aside the order of the 
original Court In Banjit Narain Singh 
V. Bambahadur Singh (3), that was not 
the view which the appellate Bench ap- 
pears to have adopted. The view that it 
adopted is this : that if an order for a 
complaint to bo made is made by the first 
Court and uphold by the second Court 
no further appeal lies, but if such an 
order is refused by the first Court and a 
complaint is made by the second Court, 
then an appeal lies, not by reason of 
any express provision to that effect at 
the end of S. 476-B, but by reason that the 
section opei^tes upon the same subject- 
matter over again, this being a complaint 


within the meaning of the opening words 
of the section. 

In my judgment it is unsound to hold 
on the language of S 476-B that any 
such distinction was intended. S. 476-R 
gives a right of appeal first to a person* 
aggrieved because any civil, revenue or 
criminal Court has refused to make a^ 
complaint. It also gives it to any per- 
son against whom such a complaint has- 
been made ; and if this section is to ope- 
rate upon the same subject-matter twice,, 
so as in effect to produce more than one 
appeal from the first decision upon an 
application to direct a prosecution 1 
think it applies indifferently whether the 
effect of the second Court’s order is tcf 
make a complaint or to refuse to make* 
a complaint. In the present case now 
before us the Munsif refused to make a- 
complaint. The only meaning of the ap- 
peal to the District Judge was to ask 
him to make a complaint It was in his 
discretion to make a complaint or not to 
make a complaint If ho had refused to 
make a complaint and upheld the order 
of the Munsif I fail to see why he would 
not havo been as much within the open- 
ing words of the section as he was when 
he decided to differ from the Munsif, and 
to make a complaint. It seems to me* 
to be erroneous to say that if he makes a 
complaint he does so not under S. 476-H 
but under S 476, but while if ho refuses 
to make a complaint under S, 476 he 
does so under B 476-B. S. 476 applies, 
in the case of a “superior Court,” i. o. 
a Court superior to the Court in whiohr 
the offence took place only after a com- 
plaint is made under an authority not? 
given by the section. S. 476-B applies' 
to a complaint made or refused by a 
Court acting under the authority con^ 
ferred upon it by S 476 or S. 476-A. 
Hence the words used are “ has refused’ 
to make a complaint under S. 476 or 
S. 476-A etc ” The reference to S 476 
is in almost identical terms at the conclu- 
sion of Ss. 476-A and 476-B ’and had the 
legislature intended to produce the result? 
now contended for on behalf of the ap- 
pellant it would have provided specifi- 
cally for an appeal when a complaint is^ 
made by a Court acting under the powers 
conferred by S. 476-B. 

Prima facie S 476-B deals first of all 
with a Court and then with the Court- 
to which the former Court is subordinate^ 
which is called the superior Court. In> 
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my judgment it is a misconstruction of the 
-section to suppose that when the supe- 
rior Court has acted under the section 
and the section has taken its effect the 
same matter is to be subjected for the 
second time to a process exactly of the 
same character with the result that one 
provision in general terms for an appeal 
operates twice. 

It has been pointed out to us that under 
S. 476- A, if this matter had not been 
canvassed in the Munsif's Court at all, 
the District Judge might have made an 
order that a complaint should issue. In 
that case he would have been dealing 
with the matter for the first time and it 
is clear on the terms S. 476-B that an 
appeal would have lain from his decision. 
It is important to point out that an ap- 
peal would lie from his decision equally 
whether he refused to make a complaint 
under S. 476- A or whether he -made a 
complaint under S. 476. There would be 
no difference at all according to the re- 
sult or the nature of his order. There 
would bo one appeal from the Court 
which dealt with the matter for the first 
iime I fail altogether to see how this 
shows it to be correct to construe S. 476- 
B as though it were intended to take 
operation upon the same case twice over. 

It has been suggested that the lang- 
uage at the end of the section assists the 
appellant’s case, namely, the wording 
where it is said that if the superior Court 
makes such complaint the provisions 
of S. 476 shall apply to the complaint. 
That is quite clear and necessary. The 
accused can be sent in custody to a 
Magistrate. The superior Court in such 
a case can bind over any person to give 
evidence before a Magistrate. The Magis- 
trate must proceed according to law and 
and so forth. There can be no doubt 
that S. 476 must apply. But, as I ven- 
tured to point out in the course of the 
argument, that is a very different thing 
from saying that S. 476-B must apply 
all over again. 

I am of opinion, therefore, that the 
policy of the law as laid down in S. 476-B, 
is this : that whenever there is a decision 
by a Court upon an application that a 
complaint shall be made '—whether that 
decision be one way or another — there is 
one appeal from it and no more than one 
appeal It matters nothing whatever 
what the result of the appeal may be. 
Jf any particular person is for the first 
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time ordered to be prosecuted by the 
superior Court his remedy after that is 
to take his defence before a jury or, a 
Magistrate according to the nature of the 
case. Two Courts and only two are to 
deal with this preliminary question asi 
to whether a person shall be prosecutedi 
or not. If the second CouVt is againstl 
the present accused he must look to the' 
jury for his safety. • 

This being a proceeding in a civil case 
a Rule has been obtained under S. 115, 
Civil P C., asking us to interfere with 
the order made and the learned advocate 
for the appellant asks us upon this rule 
to take action because he says that the 
learned Judge’s order is not a proper 
complaint and that he has not recorded a 
finding that it is expedient in the interest 
of justice that the appellant should be 
prosecuted. When we come to look at 
what is absolutely required by the Cri- 
minal Procedure Code it does not seem 
to be illegal to deal with the matter as 
the learned District Judge has done. 
Having given his reasons holding that 
there is a good prima facie case he says : 

I, therefore, direct the prosecution of Aha- 
madar Rahaman. Let a copy of this order be 
sent along with the records to the proper 
Magistrate as a complaint. 

That seems to me to be sufficient under 
the Criminal Procedure Code. In some 
cases a more formal and fuller document 
may be required, but in this case I am 
not prepared to hold that it is not a good 
complaint. The learned Judge says : “ I 
direct the prosecution of Ahamadar 
Rahaman.” It is true that he has not 
used the exact words of S. 476 as indeed he 
should have been done ; but in my judg- 
ment there can be no doubt that he has 
come to the conclusion that it is ex- 
pedient in the interest of justice. After 
all the question is whether or not this 
man used forged documents knowing 
them to be forged documents and gave 
evidence which was perjured evidence 
before a Court of law. If it appeared to 
the learned Judge that there was a prima 
facie case against him of that character, 
then in the absence of very special cir- 
cumstances it would be in the public in- 
terest that that matter should be inves- 
tigated before a competent Magistrate. 

In my judgment, therefore, the appeal 
fails and must be dismissed and the Rule 
must be discharged. 

Chotzner, J. — I agree. . 

N.K. Appeal dismissed. 



192S' Gohali Saha v. De^bkdba Nath (Mallik, J.) Caleiltta 285 


A. I. R. 1928 Calcutta 285 

SUHRAWABDY AND MALLIK, JJ. 

Gohali Saha and others — Defendants — 
Appellants. 

V. 

Dehendra Nath Mukhejjee ^nd another 
— Plaintiffs — Eespondents. 

Appeal No. 2015 of 1926, Decided on 
22nd '^uly 1927, from appellate decree of 
Dist. J. Murshidabad.’D/- 2ad April 1925. 

Hindu Law — J oint family — Absolute bequest 
to widow — Widow bequeathing the property to 
her son — Son gets it as personal property. 

Where a Hindu bequeathed absolutely his 
^If-acquired property to his widow by execu- 
•ting a will in her favour and she in her turn 
bequeathed the same property to her son by 
t»«xecuting another will: 

Held : that the property was not ancestral 
but the personal property of the son : 23 Cal. 
262 and 6 W, R, 71, Dist. [P 286 C 2] 

Hemendra Nath Sen and Gopendra 
Nath — for Appellants. 

Tarakestvar Pal Ghowdhury s^nd Jiten- 
dra Mohan Banerjee — for Eespondents. 

Mallik, J . — This appeal arises out of 

suit for recovery of the plaintiffs' dues 
4imounting to Es. 1,110-8-0 on a mortgage 
bond executed by the father of the defen- 
dants, one Luski Shaha, in favour of the 
plaintiffs. The defence was that the de- 
fendants and their father were members 
of a joint Hindu family governed by the 
Mitakshara law, that the mortgaged pro- 
perty was the paternal property of the 
defendants’ father and the defendants had 
a vested right therein, and that Luski 
Shaha, therefore,. had no right to create a 
mortgage alone on the property in excess 
-of his own share. The trial Judge held 
that the mortgaged property was the 
paternal property of Laski and that the 
defendants had a vested right therein. He 
held also that there was an antecedent 
debt of Es. 335 which has paid off with 
the consideration money received by Luski 
for the bond in suit and that the mort- 
gaged property was liable for satisfaction 
of that amount only; and on these find- 
ings the trial Judge decreed the plaintiff’s 
suit in part. On appeal by the plaintiffs 
the learned District Judge came to the 
oonclusion that the mortgaged property 
was not ancestral, but the personal pro- 
iperty of Luski and so his sons; the defen- 
'dants had no vested right therein; and on 
this finding the lower appellate Court 
^'gave a full decree to the plaintiffs. The 
defendants have appealed to this Court. 


There were two points taken before us: 
firstly it was said that the lower appel-* 
late Court was wrong in giving a full de*» 
oree to the plaintiffs as by doing that it 
allowed to the plaintiff more than what 
the plaintiffs had asked for in their ap*^ 
peal; and secondly, it was contended that 
the learned District Judge was in error 
when ha came to the conclusion that the 
mortgaged property was not ancestral but 
only the personal property of Luski. 

Theifirst'point, which. is a short one* can 
be disposed of quickly. The contention 
of the learned advocate on this point was 
that when the lower appellate Court gave 
a full decree to the plaintiffs it allowedl 
them by that decree Es. 775-8-0 (Es. 
1110-8-0,*the total amount claimed, minus 
Es. 335, the amount of the antecedent 
debt), whereas the plaintiffs had valued 
their appeal at Es. 559-2-0 only. This 
contention of the learned advocate was 
obviously based on misconception and a 
misreading of the order passed by the 
trial Judge. The trial Judge, it is true^ 
found that the amount of the antece- 
dent debt was Es. 335 only. But in 
the decree that he made in favour of the 
plaintiffs he allowed the plaintiffs not 
only Es. 335, but the ‘ interest as well 
on that amount calculated at the rate 
in the bond. If the total of Es. 335 and 
the interest thus calculated would be 
deducted from the total amount* claimed, 
Es. 1,110-8-0, there would (sic) a balance 
of Es. 559-2-0, the amount at which the 
plaintiffs had valued their appeal. 

The second contention is much more 
important and practically the whole con- 
troversy before us has been over it and 
over the question whether the property 
was ancestral or Luski 's personal pro- 
perty. There is no dispute that the pro- 
perty was originally the self 'acquired pro- 
perty of Luski *8 father Bangali. It ap- 
pears that Bangali Saha bequeathed this 
property to his widow Methrani Dasi by 
executing a will in her favour and Meth- 
rani in her turn made a bequest of it to 
Luski Shaha by executing another will in 
favour of Luski. The learned advocate 
for the appellants contended that the pro- 
perty when it came to Luski became his 
ancestral property inasmuch as it had 
been at one time the property of his father 
Bangali : and in support of this conten- 
tion he cited the case of Muddun Oopal 
V. Bam Buksh (1). This case h oweve r^ 
( 1 ) 6 w. R. 71. 
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does not appear fco me to go very much in 
support of the learned Advocate's con- 
tention. All that was held in that 6 W . 
B. case was that landed property acquired 
by a Mitakshara father and distributed by 
him amongst his sons does not by such 
gift become the self-acquired property of 
the sons. It does not lay down that a 
property which goes to a Mitakshara son 
becomes his ancestral property simply for 
the reason that it had at one time be- 
longed to ‘his father, no matter how 
the property goes to the son, whether 
direct from the father or after having 
passed through several hands in the inter- 
nal. The learned advocate contended 
that the deviation from a direct descent 
of the property from Bangali to Luski in 
the present case was of no consequence 
and for that purpose he placed reliance 
upon the case of Beni Pershad v. Puran 
Chand (2). But that case is clearly dis- 
tinguishable from the case before us. In 
that case a Hindu governed by the Mitak- 
shara law assigned an ancestral mauza 
to his widow in lieu of her maintenance. 
After the death of the widow the property 
devolved on the grandsons and in a sub- 
sequent litigation over the property it 
was held that the mauza retained the 
character of ancestral property during the 
lifetime of the widow But in that case 
the interest of the widow that was created 
by the assignment in her favour, was of a 
temporary nature and only a limited one, 
whereas in the present case there was no 
limitation of any kind imposed on the in- 
terest which Methrani acquired under the 
will and the will which Bangali executed 
in Methrani 's favour made Methrani Dasi 
the absolute owner of the property. The 
authorities which the learned advocate 
cited before us do not, therefore, in my 
opinion go in support of the contention 
urged by him The question whether a 
property is ancestral or self-acquired has 
been very well stated in Westland Buhler, 
Book 2, Introduction, p 19 : 

Ancestral property, as amongst descendants, 
comprises property transmitted in the direct 
male heir ’from a 'common ancestor, t and ao- 
oeretions to such property made with the 
aid of the inherited ancestral •estate. • Thus 
in the case of a father, head of a family, pro- 
perty inherited from his father or grandfather, 
is ancestral property, however acquired by its 
previous possessors. On the other hand pro- 
perty inherited by him from females, brothers 
or collaterals, or directly from a great-grand- 
father, appears to be subject to the same rules 
as if self-acquired. Ancestral property, in faot, 
(2) [1896] 28 Cal. 262. 
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may be said to be co-extensi^ . with the objects, 
ofjiapratibandha daya or unobstructed inheri- 
tance. 

This view agrees with the view arrived 
at by Jagannath and it is the view of 
Jagannath that represents the Bengal 
opinion. In the present case the property 
before it came to Luski, had, it is true, at 
one time belonged to his father Bangali. 
But it was not transmitted to Luski in a 
direct line. It# came to him not even by 
inheritance from a female, his mother, 
but by a bequest made by her and it was 
by no means apratibandha daya or un- 
obstructed inheritance inasmuch as it 
could not have come to Luski at all had 
there been no will executed by Methrani 
Dasi in Luski's favour. I am, therefore, 
of opinion that the learned District Judge 
was right when he held that the property 
was not ancestral, but the personal pro- 
perty of Laski Saha. 

In view of the aforesaid observation the 
appeal must fail. It is accordingly dis- 
missed with costs. 

Suhrawardy, J. — I agree. 

N.K. Appeal dismissed. 
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Rankin, C. J., and Mitter, J. 

Maharajah Bir Bikram Kishore Mani'- 
kya Bahadur, son of Maharajah Birendra? 
Kishore Manikya — Plaintiff — Appellant. 

V. 

Ali Ahamad, son of Sahajad Kayem 
and others — Defendant — Respondent 

Privy Council Appeals Nos. 118 to 16^' 
of 1923, Decided on 24th August 1923, 
from appellate decrees in Appeals Nos. 
417, 418, 420 to 423, 426, 427, 429 to 432, 
435 to 438, 440 to 442, 446, 448 to 451, 
455 to 462, 464 to 467, 471, 473, 476 to 
478, 480 to 482, 483 and 485 of 1920. 

(a) Civil P, C., 0, 32, R, 3 — Subsequent to^ 
the admission of appeal to Privy Council 
Deputy Registrar of High Court shotUd not act 
for the minor respondent, (Obiter) 

(Obiter) While it is in accordance with the. 
practice that in default of any more suitable 
next friend or guardian, the Deputy Registrar 
should be appointed for the purpose of the^ 
prooeedings in the High Court for obtaining 
leave to appeal to Privy Council and so forth, 
upon tho'hnal admission of the appeal the De- 
puty Registrar ceases to act any further as.' 
guardian for the minors. It is not the practice-' 
of the Calcutta High Court'that the Deputy Re- 
gistrar of the Court should act any further ou^ 
behalf of the minors in cases wliich go to thai' 
Privy Council. [P 287 C^2l 
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(b) Privy Council— Practice — Appeal ad’ 
i*}iiitted — Sigh Court has no power to order 
^^zppellant to Ptii)y Council to put the guardian 
i/id litem In funds for arguing the case before 
the Privy Council^ on behalf of the minors* 

Where an appeal to the Privy Oounoil was 
admitted and an applipation, by the gaardian 
ad liteoi for certain minor respondents, was 
made to the High Court asking to order the 
appellant to England to put the guardian in 
“funds to have the ease argued on behalf of the 
minors before the «[udicial Committee : 

HelcP. that the High Court had no power to 
■make such order. [P 288 G 2] 

Bamesh Chandra Sen, Birendra Ghan’^ 
-dra Da^ and Santimoy Majumdar — for 
Appollaafe. 

Jatindra Nath Sanyal — for minor 
Beepondents. 

Rankin, C. J . — 'This is an application 
fin connexion with a batch of 47 appeals 
now pending before His Majesty in Conn- 
<<}il. The Privy Oounoil numbers are 118 
to 164 of 1923. The appeals arise out of 
Moertaiu settlement proceedings under the 
Bengal Tenancy Act and they raise a 
•question between the appellant to Eng' 
iand and various tenants of his as to the 
right of the appellant to an enhancement 
•of rent. The High Court decided against 
'the appellant and his application for 
deave to appeal to His Majesty in Council 
was filed on iObh December 1923. 

It appears that when the cases were 
^before this Court the Deputy Registrar 
was represeating the interest of certain 
minors among the tenants, and for the 
purpose, of ^the application for leave to 
•appeal to the Privy Council there was an 
'Order made pn 8th February 1924 that 
iihe Deputy Registrar should continue to 
^represent^ the minors when he repre- 
»i3ented in the High Court appeals, and 
certain provision was made for bis costs. 
A certificate that the cases were fit to be 
taken on appeal was granted by this 
Court ori 8th Juue 1925 aud the appeals 
^ware finally admitted on 27th July 1925; 
•since that time the record has been prin- 
ted in India and has lately been forwarded 
rto England. 

Now, the practice of •'this Court with 
reference io minors in cases of appeals to 
-the Privy Council is as follows ; By 
Br. 4l and 42 of Oh. 6 of the High 
Court Rules on the appellate side it is 
provided that 

all applications by, or on behalf of, an infant 
'uhall be made in the name of the infant by the 
person whose name is on the record as his next 
'friend or guardian ; and whenever any appli- 
eoation is conscjfted to, or opposed by, an infant, 


the infant shall in like manner be represented 
by the person who appears on the record as bis 
next friend or guardian. 

Rule 42 says : 

In cases where there is no next friend or 
guardian upon the record, a separate appli- 
cation for appointment of a next friend or guar- 
dian must be made. 

Now, while it is in accordance with 
the practice that in default of any more 
suitable next friend or guardian, the 
Deputy Registrar should be appointed 
for the purpose of the proceedings in this 
Court for obtainiug leave to appeal and 
so forth, upon the final admission of 
the appeal, the Deputy Registrar ceases 
to act any further as guardian for the 
minors. It is nob our practice that the 
Deputy Registrar of the Court should act 
any further on behalf of the minors in 
oases which go to the Privy Council. 
Accordingly, on 26th August 1925, an 
application for appointment of a guar- 
dian having been made, the gentleman, 
whose application is now before us, 
Babu Jatindra Nath Sanyal, was appointed 
guardian ad litem for the minor respon- 
dents to England. It appears that out 
of these 47 appeals there are ten in which 
this gentleman has been appointed guar- 
dian for minor respondents. The num- 
bers of the tea appeals are as follows ; 
127, 131, 132, 141, 148, 152, 155, 156, 
158 and 163. 

We are now concerned with an appli- 
cation made by Mr. Sanyal as guardian 
asking us to order the appellant to put 
him in funds to have these case&( argued 
on behalf of the minors by a solicitor 
and junior counsel before the Judicial 
Committee. Some estimate has been ob- 
tained from the agent in England as to 
the amount of money which would be 
required for this purpose and it appears 
that £ 300 or £ 400 would apparently be 
necessary, considering that the paper- 
book is very large aud that there would 
be a good deal of work connected, with 
the case. In these circumstances I find 
that no such order in conuaxion with 
Privy Council appeals has ever been 
made by this Court hitherto I am not 
sure whether any such order has ever 
been asked for hitherto, and it is neces- 
sary very carefully to consider by what 
right and on what principle such an ordeir 
could be made by this Court. No dopbt, 
in ordinary cases before the Coqrts in 
India under the Civil Procedure, Codoi it 
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would be quite an ordinary practice to 
direct that the plaintiff in a suit should 
put the guardian ad litem in funds to a 
certain extent for the defence of the 
minor defendants; but we are here exer- 
cising a jurisdiction of a very special 
character. Certain rules have been made 
under statutory powers by the Judicial 
Committee of the Privy Council. Under 
those rules certain duties are cast upon 
the Courts in India in connexion with 
appeals to His Majesty in Council. The 
Indian Legislature by the Civil Procedure 
Code, particularly by 0. 14, has commis- 
sioned the Courts in India to carry out 
the duties that are imposed by the rules 
made by the Judicial Committee, but 
unless we can find that there is express 
authority given to this Court to make 
order as is now asked in connexion with 
an appeal to His Majesty in Council 
which has been finally admitted and is 
before His Majesty in Council at the 
present moment it is not plain to me 
that we can have any right to do so. 

It may or may not be that such an order 
could be obtained from the Judicial Com- 
mittee, but our right to make such an 
order must be granted by an express pro- 
vision. I have been through the relevant 
sections of the Civil Procedure Code, 
0. 45. I have been through the rules made 
by the Judicial Committee called the 
Judicial Committee Eules of 1908 and 
also through the order in Council which 
came into operation in January 1921 and 
was made on 9th February 1920. I have 
failed to find in any of these rules a pro- 
vision that would entitle us to take upon 
ourselves to make such an order as is 
asked for. The question is no longer one 
of the proceedings befbre this Court. 
Proceedings before this Court have ter- 
minated and the whole matter is before 
the Judicial Committee. In this con- 
nexion it is noticeable that under R. 13 
of the provisions made by the Privy 
Council for Indian appeals, where at any 
time between the admission of an appeal 
and the dispatch of the record to England, 
the record becomes defective by reason 
of the death or change of status of a 
party to the appeal, the Court, on an 
application, may grant a certificate show- 
ing who, in the opinion of the Court, is 
the proper person to bo substituted or 
entered on the record in place of, or in 
addition to, the party who has died or 
undergone a ohauge of status ; so that in 


such a case all that this Court can do is- 
to grant a certificate. In that case the< 
name of such person shall be deemed to- 
be so substituted or entered ou the recordi 
without express order of His Majesty in* 
Council. On the other hand, by R. 14, 
where an appeal becomes defective subse- 
quently to the dispatch of the record to 
England the Court may cause a certificate* 
to be transmitted to the Registrar of the^ 
Privy Council .showing who, in the opin- 
ion of the Court, is the proper person- 
to be substituted; and there the matter 
stops so far as this Court is concerned. 
In my opinion, any order such as is 
herein asked for would be assuming a. 
jurisdiction of a character which is ma-| 
terially different from'anything that can' 
be justified by the rules which governi 
Courts in India It is, however, right tol 
say that in the present case it does not' 
appear to me that the order asked for 
would be an order which it would be- 
either reasonable or in the interest of the^ 
minors to make. 

As I understand the matter, th€>* 
minors in the ten appeals in question* 
are concerned in resisting the clain> 
of the landlord to a certain enhance- 
ment of rent. It appears in the present 
case that out of all the respondents vrho 
are sui juris no one appears to be enter- 
ing appearance or defending the case upon- 
appeal to His Majesty in Council. Na 
doubt that attitude is adopted with a 
quite intelligent appreciation of the in- 
terest of the parties. It is quite clear 
that if we were to make an order upon 
the appellant directing him to put the 
applicant in funds of £400, apart from 
any question of hardship upon the appel- 
lant who has given Rs. 6,000 security 
for costs for all these appeals already, 
the result upon the interest of the minors 
might well be disastrous. If by any chance 
the appeals also were to succeed with 
the result that the minor respondents 
became chargeable for such a large sum 
as their own costs in the appeals the 
result would probably he that the whole 
of their interest in the tenancies would 
be sold and they would be deprived pro- 
bably of their means of life On the 
other hand, if the appeals should succeed 
ex-parte the result would presumably be 
that there would be a eertaiu enhauce- 
meut of rout and it by uo means follows, 
that the Privy Council would direct them 
to pay any costs which iu sfil the cii^oum' 



1928 Jatindra Nath v. Nagendra Nath (B. B. Ghose, J.) Calcutta 289 


stances it would be inequitable or unjust 
that they should pay. I am not in the 
least satisfied that even if this Court had 
the power to make such an order as is 
asked for it would be in the interest of 
the minor respondents that the order 
should bo made. On the contrary, it 
appears to me that on the question of 
interest the common-sense of the matter 
is that the attitude adopted by those 
respondents who are sui jijris is an indi- 
cation of the fact that it is better that 
the appeals should be heard ex parte 'on 
points of law and that the order asked 
for should not bo made. This is a matter 
of first impression and I have thought it 
necessary to explain in detail the position. 

The application, therefore, must be re- 
fused. There will be no order as to costs. 

MItter, J. — I agree. 

R.D. Application refused. 


A. I. R. 1928 Calcutta 289 
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Jatindra Nath Bay — Plaintiff — Appel- 
lant. 


V. 


Nagendra Nath Bay and others — De- 
fendants — Respondents. 

Appeal No. 54 of 1925, Decided on 4th 
January 1928, from original decree of 
Sub- Judge, Krishnagar, D/- 28th Janu- 
ary 1925. 

(a) Hindu Law — Succession — Bandhus — 
One offering greatest spiritual benefit is 
preferred. 

Where the parties are related in the same 
degree, the preferential right should be in him 
who confers the greatest spiritual benefit on the 
deceased : 19 Mad, 405 (P.C.), Foil, [P 292 0 1] 

(b) Hindu Law — Succession — Test about 
**nearness of blood'* laid down. 

According to the Mitakshara and the Vira- 
mitrodaya, in doubtful cases the rule as to how 
it should be determined that a person has more 
blood particles in common with the propositus 
is that it should be decided in accordance with 
the efficacy of oblations offered to the ances- 
tors. [P 293 C 1] 

(c) Hindu Law— Succession — Distinction 
between full and half blood should be restricted 
to cases mentioned in texts. 

Where the text writers meant that there 
should be a difference between the relations of 
full blood and half blood, that was specially 
enumerated. Where there is no such distinc- 
tion made in the text, the words should be 
construed as including both full blood and 
half blood : 32 Cal, 261 and 40 Cal, 82, Ref. 

g [P 298 C 2] 
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(d) Hindu Law — Succession — Bandhus — 
Father's half sister's son has precedence over 
mother's sister's son. 

According to the Mitakshara School, mother’s 
sister’s son of the propositus should be post- 
poned to the father’s half-sister’s sons : Casc- 
lato, considered, [P 293 C 2] 

Bijan Kumar Mukerfee, Barnes Chan- 
dra Pal, Mritunjoy Ghattopadhya, Laht 
Mohan Bay and Biraj Mohan Boy — for 
Appellant. 

Jyoti Prasad Sarvadhikari, Badha 
Binode Pal, Bhupendra Krishna Bose, 
Sadhan Chandra Bay Chowdhury and 
Surja Kumar Aich — lov Respondents. 

B. B. Ghose, J . — This appeal is by 
the plaintiff for recovery of possession of 
certain properties on the allegation that 
he is the preferential heir of the last 
male owner and is, therefore, entitled to 
succeed to the properties as the next 
reversioner. The properties originally 
belonged to one Rameswar Ray who died 
on the 6th June 1882 leaving a widow 
Mankumari Barmanya pregnant with 
child. She gave birth to a posthumous 
son on the Slst December 1882. That 
son died on the 7th March 1883, leaving 
his mother Mankumari as his- sole heir. 
This lady was in possession of a Hindu 
widow's estate till her death on the 5th 
June 1916. A controversy then arose 
as to whether the plaintiff and his two 
brothers, pro-forma defendants 3 and 4, 
were the preferential heirs or the defen- 
dants. The two parties are related in 
this way : the plaintiff and his brothers 
are the mother's sister's sons of the 
infant who was the last male owner, the 
propositus. The defendants are the sons of 
the father’s half-sister of the propositus. 
The properties are partly debuttar and 
partly secular and the title to possession 
is the same both with regard to the 
debuttar and secular properties. Nothing 
turns upon the nature of the properties 
in the decision of the case. The point in 
controversy is a rather vexed one as to 
the preferential right of atma bandhus in 
the same degree to succeed to the pro- 
perties of a deceased person under the 
Mitakshara which governs the parties in 
the case as found by the Subordinate 
Judge. There is no question before us 
that the parties are governed by the 
Mitakshara. The only question that was 
argued is whether the mother’s sister’s 
sons are to be preferred to the father’s 
half-sister’s sons. The Subordinate Judge 
has decided the question in favour of the 
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defendants and has held that the mother’s 
sister’s sons -hould be postponed to the 
father’s half-sister s sons. The plaintiff 
alleges that his two brothers have taken 
their shares and have, therefore, refused 
to join him as plaintiffs, and his claim is 
only to a one-third share in the proper- 
ties. The question in controversy was 
raised in the second issue as framed by 
the Subordinate Judge, namely, as to 
whether or not the plaintiff is the pre- 
ferential heir of the deceased infant, son 
of Rameswar Ray. The Subordinate 
Judge, after considering the various oases 
cited before him on the point, came to 
his conclusion. It is unnecessary for 
me to repeat the grounds on which the 
Subordinate Judge held in favour of the 
defendants, as the questions argued before 
us will be stated by me in detail. 

It is argued on behalf of the appellant 
that the fact that the defendants are 
related through the father does not give 
them a preferential right ; nor is the fact 
that the text in the Mitakshara mentions 
atma bandhus related through the father 
first as in the line of heirs, decisive on 
the question, because the order in which 
the names are given is not the guiding 
factor in deciding which of the heirs 
should be preferred. The list of bandhus 
is enumerated in the Mitakshara, Ch. 2, 
S. 6, verses I and 2, which are as follows: 

(1) Oa failure of gentiles, the oognates are 
heirs. The cognates are of three kinds ; related 
to the person himself, to his father, or to his 
mother ; as is declared by the following text : 
^’the sons of his own father’s sister, the sons of 
his own mother’s sister, and the sons of hia 
own maternal uncle must be considered as bis 

own cognate kindred” (2) Here by reason 

of near affinity the cognate kindred of the 
deceased himself are his successors in the first 
instance ; on failure of them, his father’s 
cognate kindred ; or, there being none, his 
mothers’ cognate kindred. This must be 
understood to bo the order of succession here 
intended. 

The question as to the precedence of 
titma bandhus standing in the same degree 
of relationship to a deceased person has 
been the subject of discussion in many 
decisions of the different High Courts 
where the Mitakshara law prevails ; and 
it must be admitted that there is a good 
deal of divergence of opinion among the 
various High Courts as to the principle 
which should guide the Courts in coming 
to a conclusion with regard to the ques- 
tion, and the Madras High Court is 
divided against itself with regard to the 
question. It has been held in several 
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cases that bandhus related through the 
father should bo preferred to those 
related through the mother, and those 
whose relationship to the deceased is 
intervened by two females are to be 
postponed to those whose relationship 
is intervened by one female. In some 
oases it has been held that prece- 
dence must be in accordance with* the 
order in which the atma bandhus are 
enumerated iu^ the text, that is to say, 
the son of the decoa'^od’s own father’s 
sister must come before the son of his 
own mother’s sister ; and this principle 
is sought to be supported by the rule of 
interpretation enunciated in Jaimini’s 
Nyayamala. The principle first stated is 
laid down in some of the Madras cases of 
which I may cite Sundrammal v. Ranga^ 
sami Mudaliar (l) and Balusami Pandi^ 
thar V. Narayana Ban (2). The second 
principle which I have stated above is 
laid down in the case of Appandai 
Vathiyar v. Bagubali Mudaliyar (3). 
But in the last case the principle enunci- 
ated in the previous cases was dissented 
from; and this last case was again dissen^ 
ted from in a later case of P. Rami 
Beddi v. Gangi Reddi (4). 

Turning to the Allahabad High Court: we 
find that the rule that the order of prece- 
dence should be followed inaccordance with 
the order in which the atma bandhus are 
named in the text was not accepted. But 
it was laid down in the case of Ram 
Gharan Lai v. Rahim BaJesh (5) that 
bandhus connected through the father 
are to bo preferred to those connected 
through the mother. In Bombay it was 
laid down in the case of Saguna v . Sada^ 
shiv (G) that, according to Mitakshara, 
thoso connected through the male line 
among the bandhus are to be preferred to 
those connected through the females. 
The rule that a bandhu connected with 
the propositus through one -more female 
than another should be postponed tc that 
other was not followed in the case of 
Rajeppa v. Gangappa (7). Then again 
the question was debated at considerable 

(1) [1894] 18 Mad. 193^4 M. L. J. 2^5. 

(2) [1897] 20 Mad. 342™? M. I*. J. 207. 

(3) [1909] 33 Mad. 439=20 M. L. J. 275=5 

I. C. 280=(1910) M. W. N. 44. 

(4) A. I. R. 1925 Mad. 807=48 Mad. 722. 

(5) [1916] 38 All. 410=34 I. C. 108=14 A. L. 

J. 538. 

6) [1902] 26 Bom. 710=4 Bom. L. R. 627. 

7) A. I. R. 1922 Bom. 420=47 Bom. 48. 

1 
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length by a Full Bench of the Patna 
High Court in the od^se oi Cfmashankar 
'Prasad v. Mt, Nageswari Koer (8). But 
the learned Judges composing the Bench 
give different reasons for their conclusion 
and there is no unanimity as to the 
principle to be followed in giving prefer- 
rence to one set of atma bandhus to 
another set 

In this state of judicial decisions in 
the Courts in India one would try to find 
if any certain direction ^an be obtained 
from any decision of the Judicial Com- 
mittee of the Privy Council. The case 
of Vedachela Mudaliar v. Subramania 
Mudaliar (9) was relied upon on behalf 
of the appellant in support of the propo- 
sition that an atma bandhu related 
through the father has no preferential 
right to claim succession to the property 
of a deceased as against one connected 
through the mother. On behalf of the 
respondents it has been contended that, 
although there are certain expressions in 
the judgment which might support the 
contention urged on behalf of the appel- 
lant by Dr. Bijon Kumar Mukerjeo, those 
observations are really obiter, and should 
not be taken as authorities as compelling 
us to accept the proposition that is sought 
to be drawn from the observations in the 
judgment. It is, therefore, necessary to 
examine the case in some detail. The 
controversy in that case was between the 
maternal uncle and the son of a paternal 
aunt’s son and their Lordships held that 
the maternal uncle succeeded in preference 
to a son of the paternal aunt’s son. At 
p, 359 of the Report their Lordships made 
the following observations : 

For inatanoo, atnoag atma baadhua oaume- 
ratad, the a^ma of the father’s sister’s son is 
itrst given ; then (^mes the mother’s sister’s 
son ; and after him, the son of the mother’s 
brother. Similarly among specidoally named 
(pitri) pitri bandhus, first comes the son of the 
father’s paternal aunt and among (raatci) matri- 
bandhus the son of the mother’s paternal 
aunt. From this it has been inferred that the 
expounder of the rule in question intended that 
oach class should be divided into two sub- 
classes according to the side of relationship 
and that in every case preference should be 
given to the father's side. Their Ijordships, 
again, in the view they take of the rights of the 
parties in the present case do not think it 
necessary to express an opinion how far this 
proposition U in conformity with the express 
rule that in each class propinquity should be 

(8) [I9i8j 3 Pat. li. J" 663^7 Pat. !>; VVV'l^ 

iQ I. 0. 625-(l919) P. H. 0. C. 162 (F.B.). 

(9) A. I. R. 1922 P. C. 33-il Mad. 753^48 

1. A. 349 (P. 0.). 


the guiding factor. Assuming, however, the 
inference to be well founded the question arises: 
What is-the place of the mother’s brother among 
atma bandhus ? 

From this passage it would appear that 
their Lordships did not desire to lay 
down any definite rule as to whether 
those related through the father’s ^ido 
should be given preference or not. But 
later on, while discussing the case 
Vedachela v. Subramania (9) already 
cited, their Lordships observe at p. 363: 

And then comes the passage on which the 
Judges in Balusami v. Narayana (2) relied in 
their division of atma bandhus into two sub- 
classes — namely, -ex-p^rte paterna and ex-parte 
materna. That passage runs thus : 

“Nor could it be urged bore that the mother 
being nearer than the father, the'matri-bandhus 
tike the wealth before the pitri bandhus. From 
the text, ‘of these the mother is more impor- 
tant than the father ; (2) mother’s precedence 
alone is stated and not that of the mother’s 
bandhus ; therefore, we think it sound that the 
matri-bandhas should take the wealth only 
after the pitri-bandhns* 

A very small consideration would show that 
that passage has nothing to do with the mem- 
bers of the same class inter se. It only explains 
why pitri-bandhus are to be preferred to matri- 
bandhus. The mother’s position being special 
to herself under an express rule. 

This passage has been fcakea as haviag 
disapproved the rule laid down in the two 
Madras oases : Sundrammal v. Banga- 
setmi (l) and Balusami v. Narayana (2), 
80 far as they lay dowu that among 
bandhus of the same class those ex parte 
paterna are to be preferred to those ex- 
parbe materna. I have already pointed 
out that in the previous part of the 
judgment their Lordships said that it 
was unnecessary to express any opinion 
on that point. The difficulty as to what 
has been decided by their Lordships of 
the Privy Council in this case with 
reference to the general principle in 
debate is further enhanced by the fact 
that their Lordships themselves referred 
in a later case, Kenohava v. Girimallappa 
(10), as to what has been decided in the 
case of Vedachela v. Subramania (9) 
Their Lordships observe [at p. 376 o/5L 
L .I J : 

The question of priority as between atra.u 
bandhus ex-parto paterna and those ex-parto 
materna has been the subject of much dis- 
cussion, the latest, word on the subject being' 
found in Vedachela Mudaliar v. Subra:;iania 
Mudaliar (9), which decided in 1921, that*as 
between pitri-bandhus and matri bandhus, the 
profereuce given to the former is settled. 

^(10) T .^71924 P. 0. 209=48 Bom. 569=*: £1, 
I A.368 (P. C.). J 
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It may be pointed out that in Veda- 
chela's case (9) the question as to priority 
as between pitri-bandhus and matri- 
bandhus was not disputed. It was ad- 
mitted in that case that the parties in 
controversy were both related to the 
deceased as atma bandhus. But there 
can be no question that as 'between pitri- 
bandhus and matri-bandhus pitri-ban- 
dhus are entitled to priority. The 
question, therefore, as to the priority of 
atma bandhus, who are related through 
the father, and those who are related 
through the mother, seems to have been 
left in as much obscurity with reference 
to the general principle enunciated in the 
cases I have cited, as before. I do not 
think, having regard to the divergence of 
judicial opinion, that I should hazard an 
attempt to lay down any general princi- 
ple with regard to the point in con- 
troversy raised in the various decisions. 
It seems to me it would bo a fruitless 
endeavour. I shall, therefore, confine my- 
self to the decision of the present ques- 
tion on principles with regard to which 
there is no controversy ; and that prin- 
ciple is that where the parties are re- 
lated in the same degree, the preferential 
right should bo in him who confers the 
greatest spiritual benefit on the deceased. 
This is one of the principles laid down 
in the case of Muthusami v. Muttu- 
kumarasami (11) which was affirmed by 
the Privy Council on appeal in the case 
of Muthusami Mudaliar v. Muthu- 
kumarasami Mudaliyar (12), and I should 
follow the principle laid down in that 
case all the more, as their Lordships of 
the Privy Council observe in Vedachela 
V. Subramania (9) that 

in the absence of any express authority vary- 
ing the rule, the propositioiis enunciated in 
Muthusami v Muthukumarasami (12) furnish a 
safe guide. Those propositions are enunciated in 
the following terms: (i). Those who are bhinna- 
gotra sapindas or are related through females 
born in or belonging to the family of the pro- 
positus are bandhus ; (ii) that as stated in the 
text of Vridha Satatapa or Baudhayana, they 
are of three classes, viz., atma bandhus, pitri- 
bandhus and matri-bandhus, .and matri-ban- 
dhus succeed in the order in which they are 
named ; (iii) that the examples given therein 
are intended to show the mode in which 
nearness of affinity is to be ascertained ; and 
(iv) that as between bandhus of the same class 
the spiritual benefit they confer upon the pro- 


11) [1892] 16 Mad. 23 (30)=2 M. L. J. 296. 

12) [1896] 19 Mad. 405=23 I. A. 83=6 M. L. 
J. 113=7 Sar. 45 (P. 0.). 


positus is, as stated in the Viramitrodaya, a 
ground of preference. 

This proposition that the ground of 
preference should be according to the 
spiritual benefit conferred upon the pro- 
positus is not controverted by the appel- 
lant’s counsel. But he contends that in 
the present case the plaintiff confers 
greater benefit on the propositus than 
the defendants do. His argument is 
that the plaintiff offers three oblatiors to 
the maternal ancestors that is to say, his- 
maternal grandfather; maternal great- 
grandfather and maternal great-great- 
grandfather. The propositus also offered 
oblations to all these three ancestors. On 
the other hand, the defendants offer the 
same class of divided oblations to their 
maternal grandfather, maternal great- 
grandfather and maternal great- great- 
grandfather. These relations are paternal 
grandfather, paternal great-grandfather 
and paternal great-great-grandfather of 
the propositus. The propositus offered 
oblations to three ascendants: — father, 
grandfather and great-grandfather. There 
fore, the defendants offer oblations to two 
only of the ancestors of the propositus 
to whom he would have offered oblations 
Therefore, there is greater merit 
conferred by the plaintiff than by the 
defendants. Against that Mr. Sarbadhi- 
kari for the respondents argues that the 
oblations offered to the paternal ances- 
tors are of greater merit than those 
offered to the maternal ancestors, and' the 
reason is that the propositus himself 
partakes of the oblations which are 
offered to his paternal ancestors. This 
proposition is supported by the authority 
of the Viromitrodaya which was referred 
to in the judgment in the case Muthusami 
V. Muttukumarasami (11) which I ‘have 
already cited. At p. 155 of Golap Chan- 
dra Sarkar’s Translation of the Virami- 
trodaya the following passage occurs: 

Since a person (wien deceased) partakes of 
the oblations presented to the three paternal 
ancestors beginning with the father by reason 
of the union of oblations (effected through the 
ceremony called sapinda karan) ; and since 
the three descendants* in the male line begin- 
ning with the son presented oblations to that 
person himself : and since he who while living 
offered oblations to an ancestor In the male 
line partakes, when dead, of the oblations pre- 
sented to that ancestor by reason of union of 
oblation: thus the middlemost person who, 
while living offered oblations to his ancestors 
and when dead partakes of the oblations pre- 
sented to them becomes the object to whom 
oblations are presented by others that are 
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living and partakes, with these latter while 
they are dead, of the oblations presented (to 
him) by the daughter’s son and the like. 

and so on. The conclusion must, therefore, 
follow that in the present case the de- 
fendants being so related as to confer 
greater spiritual benefit on the pro- 
positus they are the nearer heirs. 

It is contended again on behalf of the 
appellant that the plaintiff is nearer in 
blood, because he has more blood parti- 
cles in common with the propositus than 
the defendants; and learned counsel re- 
fers to the fact that the defendants are 
only sons of the father’s half-sister of the 
propositus. It may possibly be that, 
according to medical theories the plain- 
tiff may have more blood particles in 
common with the propositus than the 
defendants have. But the Mitakshara 
and the Viramitrodaya state that 
in doubtful cases the rule as to how it 
should be determined that a person has 
more blood particles in common with 
the propositus is that it should be de- 
cided in accordance with the efficacy of 
oblations offered to the ancestors. 

The last argument that has been urged 
on behalf of the appellant is that 
if it had been a question between 
the father’s full sister’s son and the 
mother’s sister’s son, then the father’s 
sister’s son might possibly be entitled 
to preference. But a half-sister is not 
the same as a full sister : and therefore 
the father’s half-sister’s son cannot 
claim the same right as a full sister’s 
son. It is further argued that what the 
old text meant by the term “father’s 
sister’s son” was father’s full sister’s 
son. But there is no difference between 
a half-sister and a full sister in this res- 
pect. If there had been a competition 
between a father’s full sister’s son and a 
father’s half-sister’s son, that would have 
been a matter for consideration. But when 
we have to consider the position of the 
parties as related in the present case, 
we have to deal with the matter on the 
basis of spiritual benefit. As the father’s 
half-sister's son offers the same number 
•of oblations to the paternal ancestors of 
the propositus and of the same efficacy as 
the father’s full sister’s son would have 
done I do not think that the fact of the 
^defendants being the father’s half-sister’s 
•son of the propositus makes any differ- 
•enoe in th*3 case. With regard to another 
s.rgument that nitri-swasa in the enum- 


eration of atma bandhus refers only to a 
full sister of the father, and half-sister’s 
son of the father is not one of the 
enumerated atma bandhus, but would 
come merely as a bandhu not enumerated 
in the text it may be stated that the 
proper construction of the text does not 
lead to any such inference. Where 
the text writers meant that there should 
bo a difference between the relations of 
full blood and half blood, that was 
specially enumerated. Where there is 
no such distinction made in the text, 
the words should be construed as includ- 
ing both full blood and half blood. As 
authority for this proposition the follow- 
ing oases may be referred to : Dasha- 
rathi Knndu v. Bipin Behari Kundu (13) 
and Shashi Bhushan Lahiri v, Bajendra 
Nath (14). 

On all these grounds this appeal must 
fail and be dismissed with costs to the 
principal defendants-respondents. 

A cross-objection has been urged on 
behalf of the defendants-respondents on 
the question as to the cost of the low6r 
Court. The Subordinate Judge, although 
ho has dismissed the suit of the plaintiff, 
has not allowed any costs. But he has 
not given any reason for doing so. We 
do not see any reason for depriving the 
contesting defendants of their costs in 
the Court below. The cross- objection 
must, therefore, be allowed to this extent 
that the contesting defendants would 
have their costs from the plaintiff in the 
Court below. There will be no costs of 
this cross-objection. 

Cammiade, J.— I agree. 

B.K. Appeal dismissed 

Tl^li904J 32 Cal. ii61=:9 0. W.liTn^ ' 
(14) [1912] 40 Cal. 82 (85)=16 I. C. 225=16 
C. W. N. 1094. 
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SUHRAWARDY AND CUMING, JJ. 

Macneil & Co. — Defendant 2 — Peti- 
tioner. 


V. 


Debendra Nath and others — Opposite 
parties. 

Civil Rule No. 1169 of 1924, Decided 
on 28th November 1924, from decision of 
Offig. Dist. Judge, Hooghly. 

(a) Civil P. C., 0. 39, P. 1, Cl, (a ) — Law of 
arantina injunction as aaainst trespasser and 
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<as ajainat cosharer distinguished — Order 
granting injunction in the Latter case must be 
made with caution — Specific Relief Act^ S. 53. 

Taa Uv¥ wich regard to granting of injuno- 
tion which obtains in a case brought against a 
trespasser is not the sain3 as that in a case 
where one of the oosharers sues another in 
liarcition Every owner of the land, whatever 
•the extent of his share, has the right to use the 
land in any way which he thinks proper, if 
that be not so, it will not be possible for any oo- 
sharer to use any part of the land in coparcen- 
ary for any profitable purpose and, therefore, 
an order passed against a cosharor restraining 
him trom bunding upon a portion of the joint 
property must ce passed with great caution. 

[P 2910 2] 

{bi Special Belief Act, S. 53 — Convenience. 

While passing an order of injunction the 
Court should look into the balance of conveni- 
ence Caused to the parties. [P 296 G i] 

Provas Chandra Kilter and Satindra 
Nath Ktikherjee — for Petitioner. 

Amarendra Nath Bose and Nanda 
Gopat Banerji — for Opposite parties. 

Order . — This rule is directed against 
an order granting a temporary injunction 
against the petitioner passed by the Sub- 
ordinate iud^e of Hooghly. The plain- 
tiffs brought a suit for recovery of a 
share of the properties in suit. Defen- 
dant 2 is the petitioner before us and is 
a trading oompany in Gaiouota who are 
building a mill on the land in suit and 
the injunction asked for by the plaintiffs 
and which has b^ en granted by the Court 
is to the effect that the petitioners should 
be restrained from continuing to build on 
the land. The injunction was prayed for 
presumably under 0. 39, R (1), Cl. (aj, 
which provides that the Court may by 
order grant a temporary injunction if the 
property in dispute in a suit is in danger 
of being wasted or damaged or alienated 
by any party to the suit It is, there- 
fore, necessary to sea whether the pres- 
ent case is really a case in which any 
property is being wasted or damaged. 
We have been relieved of the necessity of 
dealing with this matter with regard to 
the merits by the admission made by the 
opposite party through their learned 
advocate that the defendants are not in 
possession of the land in suit or at any 
rate of the land on which they are at- 
tempting to erect this building. If that 
is so, this injunction is infructuous, for it 
is impossible for anyone to raise struc- 
tures upon land in possession of another. 
But the learned advocate for the opposite 
party contends that the detendant com- 
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pany may forcibly dispossess the plaintiffs 
and continue their building operations on> 
ttie land in suit. It that contingency 
arises the plaintiffs have a remedy in the^ 
criminal Court. Wo, therefore, need nob 
consider this case on the footing of there 
being a possibility of the petitioners^ 
building upon the land in suit. The 
learned Subordinate Judge has only con- 
sidered the question whether there is a 
bona fide dispute or not and having come 
to the conclusion that thC'O is a bona fide 
dispute he has without further consider- 
ing the matter granted the injunction 
prayed for : and in support of his order 
he has observed that groat complications 
will arise if defendant 2 be allowed to> 
build structures on the disputed property 
and if the suit be eventually decreed. Wo 
have hoard the learned advocate for the 
opposite party at great length, but wo 
are not convinced that really u,reat com- 
plications will arise even if the plain^iffs^ 
8 iccoed in their suit. The learned advo- 
cate for the petitioners has frankly ad- 
mitted that his clients are prepared to 
take the risk of building upon the land 
in suit and to abide by the result of the 
suit, if it is decreed against them ; and 
his clien s will nob raise any objection on. 
the ground that they have raised build- 
ings upon the land. In the present caso 
wo are nob satisfied that the structures if 
raised by the petitioners upon the land 
in suit will cause any damage or waste- 
to the opposite party as they are not 
using tho land for any other purpose. 

The question becomes very different 
when we take into consideration tho fact 
that the present suit is one for partition- 
and that defendant 2 admittedly i- a sharer 
in the land in suit. The law with regard^ 
to granting of injunction which obtains 
in a case brought against a trespasser is 
not the same as that in a case where one 
of the cosharers sues another in partition. 
Every owner of the land, whatever tho 
extent of his share, has the right to use 
the land in any way which ho thinks pro- 
per and this has been laid down by their 
Lordships of the Judicial Committee. If 
that be not so, it will not be possible for 
any cosharer to use any part of the land 
in coparcenary for any profitable purpose 
and, therefore, an order passed against a 
cosharer restraining him from building 
upon a portion of the joint property must 
be passed with great caution. There 
may the circumstances under which a. 
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oosharor may be reaferained from doiagany 
saoh act : for iastaaoe where the object 
of theosharer buildiog upon a po tion 
of the land is to induce the Court, when 
time for partition of the joint property 
comes, to let him nave this land in pre- 
ference to any other portion of it. We 
do not see how in this case the property 
in suit is liable to be damaged or wasted 
by defendant 2 erecting some structures 
upon it. • 

The next point which has been urged 
;by the opposite party is that we should 
look into the balance of convenient e. It 
is no doubt a safe gulm ; and looking at 
it from this point of view we are of opin- 
ion that by this order of injunction 
greater inconvenience will bo caused to 
the petitioner than to the opposite party. 
The petitioner intends to start a Mill on 
the adjacent land and this land is required 
for necessary structures ; and it is possi- 
ble that if he is not allowed to build on 
this land his loss cannot be compensated 
by the opposite party. 

The Rule is made absolute, and the 
order of the Court below granting in- 
junction is set aside. The petitioners are 
entitled to their costs of this hearing. 
We assess the hearing fee at three gold 
rnohurs. 

Let the record be sent down as soon as 
possible. 

Cuminsr, J.*— I agree. 

N.K. Rule made absolute. 
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0. C. GhOSB and BaCKLAND, JJ. 

Madan Gopal Daga — Appellant. 

V. 

Sachindra Nath Sen — Respondent. 

Appeal No. 135 of 1926, Decided on 
27th April 1927, from decree in original 
civil suit. 

Companisa Act, S, 202 — Order of Court under 
S. 195, Companies Act, is not a judgment within 
the meaning of Cl. 15, Letters Patent (Calcutta), 
and hence not appealable under S, 202 — Com- 
panies Act, 8, 195 — Letters Patent (Calcutta), 

An order under 8. 195. Companies Act, 
made by a Court direoting the direotors of a 
oompmy to appear before the Court for exami- 
nation as to their dealings in respect of the 
affairs of a company is not a judgment within 
the meaning of 01. 15, Letters Patent (Calcutta) 
and therefore is not appealable. [P 296 C 1] 

N. N, Sircar and S. G, Dose — for Ap- 
pellant. J 

A. K, Roy — for Official Liquidator. 


C. C. Ghose, J. — In this matter my 
learned brother, Mr. Justice Pearson, made 
an order on I /th November l>:i26 by which 
he directed that two persons, namely, 
Madan Gopal Daga and H. F. Pilcher, 
the directors of the abovenamed company^ 
should appear before this Court for ex- 
amination as to their dealings in respect 
of the affairs of the above company. This 
order which was made under the provi* 
sions ot S 195, Companies Act (7 of i9iS) 
is the subject-matter of the present 
appeal. It is unnecessary for me to set 
out the facta involved in the present 
appeal because the same are to be found 
In my judgment, dated 22nd June 1925, 
printed on pp 3/ and 3b of the paper- 
book and in Dhe judgment of Mr. Justice 
Pearson, dated 17th November 1926, 
printed on pp 23 and 21 of the paper- 
book. A preliminary question has been 
raised as to whether the order made by 
Mr. Justice Pearson on i7th November 
1926 is an appealable order. 

Now the section of the Indian Com- 
panies Act relating to appeals from orders 
is 8. 202 and it runs as follows: 

Bc-hearinga of and appeals from any order or 
decision made or given in the matter of the 
winding up of a company by the Court may be 
had in the samu manner and subject to the 
sumo conditions in and subject to which appeals 
may be had from any order or decision ot the 
eamo Court in cases within its ordinary juris- 
diction. 

From the terms of this section it 
would appear that an order made in the 
matter of the winding up of a company 
to be appealable must come within the 
meaning of the word “judgment'’ as used 
in Cl. 15, Letters Patent, and, therefore, 
the question resolves itself into this, 
namely, whether the order made by 
Mr. Justice Pearson is a “judgment." I 
am not unmindful of the contention 
which has been advanced on behalf of 
the appellant, namely, that the words 
“same manner" and “same conditions" 
used in 8. 202, Companies Act, mean that 
the procedure as regards appeals from 
orders made in the winding up of a 
company by the Court must be the same 
as in the case of orders made in oases 
within the ordinary jurisdiction of the 
Court and that nothing further was in- 
tended or is indicated. That may or may 
not be so; but in my view an order made 
in winding up in order to be appealable 
unde r S. 202, (Jompanie^* Act, m ust s a tisfy 

[• Pilcher & Co. Ltd, (in liquidation) — Ed.J 
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the requirements of Cl. 15, Letters Patent 
as understood and explained in various 
decided oases in this Court from time to 
time. If that is so, then can it bo said 
that the order made by Mr. Justice 
Pearson amounts to a ‘‘judgment’'*? It is 
urged that it amounts to a “judgment” 
inasmuch as it amounts to adjudication 
on the question as to whether the persons 
mentioned in the order were liable to be 
examined under the provisions of S. 195, 
Companies Act, and, that therefore, there 
has been a determination of a “right** or 
a “liability.” I do not think that is the 
correct way of looking at the matter. 
All that was held by Mr. Justice Pearson 
amounted to this, namely, that a prima 
facie case has been made out by the 
liquidator for eliciting information about 
the affairs of the company from these 
two persons. Their “liability” has not 
been determined upon. After the best 
consideration that I have been able to 
give to this matter, I am unable to 
persuade myself that there has been any 
determination of any “right” or “liabi- 
lity” in this matter by Mr. Justice 
Pearson. In my opinion, therefore, the 
order made by Mr. Justice Pearson does 
not amount to a “judgment” as referred 
bo in Cl. 15, Letters Patent. In the view 
I have taken it is unnecessary for me to 
go into the merits of the case 

The appeal, therefore, is incompetent 
and as such should be dismissed with 
costs. 

Buckland, J. — The section does not 
give an unqualified right of appeal. It 
gives such a right, but in the same man- 
ner and subject to the same conditions 
in and subject to which appeals may be 
had from any order or decision of the 
same Court in oases within its ordinary 
jurisdiction. 

Conditions have to be fulfilled and one 
of the conditions to be fulfilled in the 
case of an appeal from an order or deci- 
sion of a Judge exercising original civil 
jurisdiction is that the order or decision 
must bo a judgment. That is by virtue 
of Cl. 15, Letters Patent, besides which, 
in addition to this section, nothing is 
relied upon as giving a right of appeal. 
Unless, therefore, the order of Pearson, J. 
is a judgment it does not fulfil the condi- 
tion and there is nothing more to be said. 

The word “manner” in my opinion is 
intended, primarily at least, to refer to 
procedure. Whether it connotes any- 


thing more is a question which may have 
to bo more fully considered in other cir- 
cumstances hereafter. Whatever its full 
and precise significance may be, it cannot 
assist the appellant on this point. 

As to the order appealed against being 
a judgment I agree with the view which 
my learned brother has expressed and 
that this appeal should be dismissed with 
costs. • 

N.K. * Appeal dismissed, 
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Duval, J. 

Shiba Kumari Debi — Defendant 1 — 
Petitioner. 

V. 

Mt. Daksha Bala Dassi Ghowdhurani 
and Opposite Parties. 

Civil Revn. No. 1095 of 1927, Decided 
on 5th January 1928, from decree of 1st 
Munsif, Krishnagar, D/- 30th May 1927. 

Bengal Fatni Regulation (8 of 1819), S, 14 — 
Sale of patni in a rent decree — Surplus with- 
diawn by a creditor of one patnidar — Sale sub- 
seguently set aside — Zamlndar made to pay 
whole pur chase- money — Suit lies by zamindar 
against the creditor — Suit is governed by Art, 
120, and not Art. 62, Limitation Act, 

Certain patni was sold for arrears of rent 
under patni regulation on 17th December 1919 
and was purchased by a third party. The 
zamindars took out their dues from the pur- 
ohase-money and the balance remained in de- 
posit. A decree'holder against one of the pat- 
nidars attached the surplus sale proceeds on 
4th June 1920 and realized his dues in full 
under that attachment on 25th September 1920. 
Some of the darpatnidars, however, on 17th 
September 1920, brought a suit to have the 
patni sale set aside. The suit was decreed and 
the zamindars had to refund to the auction - 
purchaser the amount which the auction-pur- 
chaser had paid for the patni at the putni auc- 
tion. Thereafter, a suit . was brought by the 
zamindars aginst the decree-holder to recover 
with interest Rs. 161 which he had withdrawn 
by attachment under the money decree. 

Held ; that the decree-holder took the risk 
of withdrawing the money when the period of 
limitation for bringing a suit to set aside the sale 
had not yet expired. He acted at his own risk 
and was therefore liable to refund the amount : 
88 C, L, J, 137, Bel, on. [P 297 0 2] 

Held : further, that the decree-holder, when 
he took the money or the Court when it handed 
over to him the money, did not intend the 
money to be for the use of the zamindars and 
therefore Art, 62 did not apply but the residuary 
Art. 120 would apply. [P 297 C 2] 

Urukramdas Ghakravarti — for Peti- 
tioner. 

Sarat Ghandra Roy Ghowdhury, Rup- 
endra Kumar Milter, Mritunjay Chatta* 
padhyay and Shanti Kumar ^oy Ghow* 
dhury — for Opposite Parties. 
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Judgment. — This rule has been ob- 
tained in a Small Cause Court; suit. It 
appears that the zamindars, now opposite 
parties 1 and 2, had under them opposite 
parties 3 to 9 as their patnidars. The 
patni was sold for arrears of rent under 
the patni regulation on 17th December 

1919, and was purchased by a third party. 
The zamindars took out their dues from 
the piAohase-money and tjie balance re- 
mained in deposit. Thereafter, the pre- 
sent petitioner who held a money decree 
against opposite party 3 attached the 
surplus sale proceeds on 4th June 

1920, and realized his dues in full 
under that attachment on 25th September 
1920. Some of the darpatnidars, how- 
ever, on 17th November 1920, that is to 
say, eleven months after the patni sale 
brought a suit to have the patni sale set 
s.side. The suit was decreed by the Sub- 
ordinate Judge of Nadia in January 1922 
^nd that decree was confirmed by this 
Court. Under that decree, the zamindars, 
opposite parties 1 and 2 had to refund to 
the auction-purchaser the amount which 
the auotion-purohaser had paid for the 
patni at the patni auction. Thereafter, 
the present Small Cause Court suit was 
brought by opposite parties 1 and 2, the 
zemindars, against the patnidars and the 
present petitioner to recover with interest 
Bs. 161 which the present petitioner had 
withdrawn by attachment under his 
money decree against opposite party 3. 
The Small Cause Court Judge has given 
the zamindars, opposite parties 1 and 2, a 
decree against the present petitioner only 
for Rs. 161 with interest and discharged 
the case as against the other opposite 
parties, the patnidars. A rule has been 
obtained as to why this decree should not 
bo set aside or varied. 

Two points are taken by the present 
petitioner, the judgment-creditor of oppo- 
site party 3, one of the patnidars. The 
^rst is that his money decree is now bar- 
red and has been already satisfied. If he 
has now got to refund the money, he will 
never recover his decree for Rs. 161 from 
defendant 2 and he states that the plain- 
tiffs may get a decree against opposite 
party 3 but that they should not get a 
decree against him. The second point 
raised is that the Small Cause Court suit 
was barred by limitation. I have heard 
the learned vakil for the petitioner. As 
to the first point : the matter, as was 
pointed out by the learned Small Cause 


Court Judge, is very similar to the case 
of Behari Lai Seal v. Bijoxj Chand (l), 
though in that case the surplus sale-pro- 
ceeds were withdrawn by the patnidars 
during the pendency of a suit to set aside 
the patni sale. Here, the petitioner took 
the risk of withdrawing the money when 
the period of limitation for bringing a 
suit to set aside the sale had cot yet ex- 
pired He, therefore, acted at his own 
risk and I am not prepared, therefore, to 
say that the decision of the Small Cause 
Court Judge is in this respect contrary to 
law. As to the second point, the learned 
Small Causa Court Judge held that Art. 
120, Lim. Act, would apply. It is 
urged on behalf of the petitioner that Art. 
62 would apply and so the suit is barred 
by limitation In this connexion, I am 
referred to the case of Harihar Misser v. 
Stjed Mohamed (2), and it is urged that 
that case is an authority to show that 
Art. 62 applies. To my mind, it is an 
authority to show that Art. 62 does not 
apply, for the learned Judges there 
pointed out that the point to be decided 
when the question is whether Art. 62 ap- 
plies or not is for whose use did the party 
making the payment intend the money 
Now, it cannot be said that the petitioner 
when he took the money or the Court 
when it handed over to him the money 
intended the money to be for the use of 
opposite parties 1 and 2. In this view, I 
cannot hold that Art. 62 applies ; the 
other articles mentioned in the lower 
Court have not been invoked before me. 
I must hold, therefore, that the learned 
Small Cause Court Judge has rightly 
fallen back on the residuary Art. 120. The 
opposite parties 4 to 9 appear, but oppo- 
site party 3 does not. They maintain 
that they are entitled to their costa as 
they have been unnecessarily impleaded 
in this Court. They never had anything 
to do with the taking out of the money 
which was taken out as if it was the sole 
property of opposite party 3 who does not 
appear. 

In the result, the rule is discharged 
with costs. I allow two sets of costs, one 
to opposite parties 1 and 2 and the other 
set to opposite parties 4 to 9, two gold 
mohurs in each case. 

R.K. Buie discharged. 


(1) [1906] 38 O.L.J. 137. 

(2) [1916] 20 0. W.N. 983=37 1.0. 30=1 PaU 
L.J. 374=2 Pat. L.W. 401. 
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DaVAL AND Mukebji, JJ. 

Nisi Kanta Das aai others — Dofoa- 
dants — Appellants. 

V. 

Brojendra Nath Pal and others — * 
Plaintitfa — Sospondeabs. 

Appeal No. 978 of 1925, Decided on 
12ba Ddoemoar 1927, from appellate de- 
cree of Addl. Dist., Judge, Midnaporo, 
D/- 16tb February 1925. 

Bengal Tenancy Act, S» lO^A and S. lOSB 
— Record-of'rtghts finally published — Pre- 
sumption under S. lOiB arises — But order 
under S, lOiA directing the name of a particu- 
lar person to be entered is a valuable evidence 
as to possession by such person. 

The presuoaptioa under S. 103, Cl. (b), no 
doubt AttAuhdS to the reoord-of- rights whoa it 
IS ilndbUy puolished, but du order passed by a 
revenue -oificer on a dispute in proceeding 
under 8. i03A diroebing the name of a parti- 
cular person to be entered in respect of a cer- 
tain property is a very viluablo piece of evi- 
dence on the question of possession so far as 
that party is concerned. [P 2‘J9 0 2] 

Brojo Lai Chakravarti and Santimoy 
Majumd nr --(or Appcllauta. 

Aparbet Gharan Makerjee'-^tor Rospon- 
deuts. 

Mukerji, J. — This appeal arises out 
of a suic wnich was insiituted by tho 
plaintitfa for declaration of title to and 
hDr coadrmatioa of possession in or, in 
the alcernative, for recovery of posses- 
sion in respect of, an eight annas share 
in a bank ^and its bank. The suit was 
dismissed by the trial Court, that Court 
holding that the plaintitfa had failed to 
make out their title aud that they had 
not been in possession, at ‘any time, of 
the property in suit before the suit was 
instituted. The lower appellate Court, 
on an appeal being preiorroi by tho 
plaintiffs from the aforesaid decision, 
reversed the said decision and decreed 
the .suit in plaintiffs’ favour holding 
that the pUiatiffs had succeeded in prov- 
ing their title and also that tho suit was 
not barred by limitatiou. The plaintiffs’ 
case, shortly stated, was that the tank in 
question belonged originally to cwo 
brothers Nilmani Riy and Jffidhu^udhan 
Ray in equal shares. Tho plaintiffs 
oUimei to hav) acquired the eight annas 
share of Vfaihusudhan Ray and Nilmani 
Ray’s share, according to the plaintiffs, 
devolved upon tho contesting defendants. 
The arguments that have been advanced 


192& 

in support of this appeal which has been 
preferred by the defendants may be 
classed 'under two heads. Tho main 
arguments have been directed towards 
tho '^finding of the learned Additional 
District Judge on tho question of the 
plaintiff’s title. It would bo tedious ’to 
set out in detail all that has been urged 
so far as this branoh of tho appellants’ 
contention is , concerned. It ha^ been 
urged, for instance, that tho attention of 
the lower appellate ‘Court was directed 
more to the question of tho superior right 
in the tank and that the findings that 
have beoQ arrived at by that Court in 
plaintiffs’ favour really related to the 
said superior right, while, in point of 
fact, the subjeo^i matter of the suit 
the jote right in the said property. It 
has been also urged that 'certain im- 
portant documents or rather the bearing 
of them, so far as the present case is 
concerned, have not been properly con- 
sidered by the learned Additional District 
Judge and in this respect reference has 
been made to such documents as Ess. N I,, 
and D I. It has been also contended 
that there is an inoonsistenoy in the 
fin iings of the learned District Judge so 
far as Exs. 7 A and D 2 are coacerued \ 
because while the learned Julge has said 
that D 2 does n )t relate to the property 
in suit, he has relied upou Ex. 7 A which 
gives tho same pottah number of the 
property as D 2 contains. 

Tuese and various other matters, 
have been brought to our notice 
but having given to all these mat- 
ters the consideration that they de- 
serve, we are of opinion that the 
learned Additional District .Judge has 
very elaborately discussed the beariug of 
all the relevant documents and arrived 
at a conclusion with which it is not 
possible for us to interfere in seooud ap- 
peal. As regards the jote right, it is 
clear that there are some documents 
which deal with the said right and tho 
findings of tho learned Aiditioual Dis- 
trict Judge, so far as this right is oon- 
oerned, oinaot be said to have been* based 
on no evidence. As regards D L and N 1 
they have bean spooifioally referred to in 
the learned Additional District Judge’s 
juigmeut and as regards 7 A and O 2, the 
argument procea is merely upon the fact 
that the sa ne p )ttab a tmber is given in 
the two doounents : whilQ, on a oareful 
oonaideratioQ of these documents, it will 
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bocloj^r that there are other matters 
meatioaed which go to show that the 
properties to which they relate are nob 
ideaticai. Ttiis coateatioa, directed 
agaiast the questioa of the plaiatitfs* 
title, must, therefore, be overruled. The 
hading that the plaintiffs* title to the 
eight annas share of the tank and its 
banks will accordingly stand. 

The other arguments that have been 
advanced relate to the question of limita- 
tion and generally to the finding of the 
learned District Judge as regards the 
question of the plaintiffs* possession. 
The learned Additional District Judgo 
has observed in his judgment that the 
record'of-rights was hnally published on 
the 27th October 1910, and, inasmuch as 
the suit was instituted on 27th October 
1922, it was not time barred. He has 
made the following further observation 
in his judgment : 

1 boiiove plaintiiTb’ ovidouoo of possession 
up to the haal pubhoation of the rocord-of- 
righta. It is true that the defendants are in 
possession sinoe the tinai publication of the 
record of-rights as told by some of the plain- 
tifia* wunoases. 

He seems, therefore, to have been of 
opinion that inasmuch as the suit was 
instituted within 12 years from the date 
on which the rooord-ot-rights was finally 
published and as upon the evidence he 
was able to oome to the conclusion that 
the plaintiff was in possession up to that 
date aud the defendants came to be in 
possession only after the reoord-of-rights 
was finally published ; therefore, the 
suit was Within time The whole of the 
reasoning taken together if it can at all 
1)0 aocepbod may perhaps be considered 
sufficient t) dispose of the question of 
limitation and also the question of the 
plaintiffs* possession. But there is au 
initial diffioulty in aooepting this reason- 
ing which has bean given by the learned 
Judge. It appears that although the 
reoord-of* rights was finally published on 
the 27iih October 1910, on 8th January 
1909, an order was passod by the revenue 
authorities on a dispute in proceedings 
taken under 8. 103(A), B. T. Aot, 

that the name of the second party 
alone, that is to say, of the defendants in 
the present suit was to bo recorded* in the 
whole of the Nisf No. 4870 to which the 
subject'mattor of the suit relates. The 
presumption ^under S. 103, Cl. (B) 
B. T. Aot, no doubt attaches to the 
reoord-of rights when it is finally p%tr 
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lished ; but it oannot be disputed that 
the order passed by a revenue officer 
direccing the name of a particular per- 
son to be entered in respeot of a oertain 
property is a very valuable piece of ovi- 
denoe on the question of possession so 
far as that party is concerned. This 
entry which is Ex 21 in the case doea 
not appear to have been considered by 
the learned District Judge ; because' 
wherever he has referred to the entriea 
in the settlement records, he has referred 
only to the records finally published. I 
am of opinion that in arriving at hia 
finding on the question of possession, the 
learned Additional District Judge, in 
having ignored this very important piece 
of evidence which is on the side of the 
defendants and in relying entirely upon 
the oral ovidenoe of possession that is on 
the record and which must necessarily be 
of a far less evidentiary value, has not 
dealt propoily with the case. 

I am, accordingly, of opinion that 
while the findings of the learned Addi- 
tional District Judge on the question of 
the plaintiffs* title must be taken to be 
final and will not be allowed to be re- 
opened bore, his deoision on the questioi> 
of plaintiffs’ possosdon and on the ques- 
tion of limitation will have to be set 
aside and the case sent back so that the 
latter question only may now be dealt 
with afresh on hearing the parties again> 
with reference to the materials on the 
record. 

The appeal is thus allowed and the 
case remanded to the lower appellate 
Court to bo dealt with in the light of 
observations made above. 

Costs of this appeal will abide the re^ 
suit of the remand. 

Duval, J. — I agree. 

K.K. Case remanded. 
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SOHRAWARDY AND GraHAM, JJ. 

Hara Chandra Mandal and others — 
Plaintiffs — Appellants. 

v. 

Mohananda Mondal and others — Defen* 
dants — Respondents. 

Appeal No. 483 of 1925, Decided ou. 
19th December 1927, from appellate 
decree of Ist Sub- Judge, Dacca, D/- 18 tb 
November 1924^ 
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(a) Vendor and Purchaser— Sale by person 
out of possession is valid if not void on other 
grounds, 

Whara the pUintif! suing in ejectment 
'Claimed under a transfer from the true owner, 
the deed of sale containing an untrue statement 
as to the payment of the purchase-money, but 
being otherwise reisonable in its terms, and 
affirmed and acted upon by both vendor and 
purchaser and neither ohampertous nor con- 
trary to public policy. 

Held : the deed operated as a present transfer 
to the plaintiff giving him a good title on which 
it was oorap 3 tent for him to sue, unless the 
defendants succeeded in proving that the trans- 
fer was not merely voidable but absolutely void: 
27 All. 271 (P.C.), Poll, : A. I, R, 1923 Cal. 621, 
Dist. [P 301 Cl] 

{h) Transfer of Property Act, S. 55 — A tres- 
passer cannot challenge the validity of a sale 
a% between vendor and vendee— Trespasser- 
Plea — Practice, 

Any question that may arise between a vendor 
and vendee with reference to the transaction in 
respect of its voidability is outside the compe- 
tence of a trespisser to challenge the validity of 
the sale on any such ground. [P 301 C 2] 

Binial Ghandra Das Gapta—^iot Appal- 
lantg. 

Kanai Lai Saha and Biraj Mohan 
Majumdar — for Raspoadenfcs. 

Suhrawardy, J. — This appaal arises 
oufc of a suife by fche plaintiff for reoo* 
very of possession of certain piece of land 
•said to have been purchased by hirn from 
‘defendants 3, 4 and 5. The plaintiff’s 
case was that the land belonged to three 
d)rothers Baj Mohan, Nanda Mohan and 
Deba Mandal. After the death of Baj 
Mohan and Deba Mandal their shares 
were inherited by defendants 3 and 4 — 
defendant 5 being one of the brothers. 
The defence of the principal defendants 
was that the property belonged to Baj- 
•mohan alone and that he had trans- 
ferred it to the defendants before his 
death. During the progress of the suit 
in the trial Court the plaintiff added 
e.n alternative prayer to his plaint, 
namely, that if it was found that his 
vendors had no interest in the property 
the price paid by him to them might bo 
decreed against them. The defence of 
*the vondor'dofondants was that the land 
belonged to the three brothers and that 
Rajmohan did not sell the land to defen- 
dants 1 and 2 as alleged by them, but that 
they had sold the land to the plaintiff ; 
and consequently a decree for refund of 
purchase money should not bo made 
against' them. Judhisthir, defendant 3, 
further said that the entire purchase 
money, as mentioned in the kobala, was 
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not paid to him and a portion of it was 
still unpaid. The Munsif in the trial 
Court held upon an examination of the 
evidence that the case for defendants 1 
and 2 was true and that the property 
belonged to Rajmohan alone who had 
sold it to the defendants as alleged by 
them. On appeal the learned Subordinate 
Judge found that the property did not 
belong to Bajmohan alone, that it belonged 
to all the three brothers jointly and that 
the kobala propounded by the defendants 
was not executed by Bajmohau and was 
not a genuine document. After entering 
this finding against the defendants the 
learned Subordinate Judge went on to 
discuss the merits of the plaintiff’s case 
and remarked that the consideration 
of the three kabalas from defendants 3, 
4 and 5, though they had equal shares, 
was not the same. He, however, does 
not question the genuineness of the 
plaintiff’s kobalas but records an opinion 
about them in these words : 

la my opinion, all these kobalas were mere 
paper transactions and they were created to 
enable the plaintiff to bring this suit. If the 
plaintiff really intended to purchase this land, 
he would have paid Rs. 200 to Judhisthir. I, 
therefore, find no reason to decide the ques- 
tion of title in plaintiff’s favour. 

In the result he confirmed the decre® 
of the Munsif which was to the effecf* 
that the plaintiff’s suit should be dis- 
missed and that amount admitted by 
defendants 3, 4 and 5 to have been 
received from the plaintiff should be 
returned to the plaintiff by the defen- 
dants. I regret I am unable to follow 
the reasoning of the learned Subordinate 
Judge in this matter. He finds that the 
defendants’ kobalas were not genuine. 
The defendants are, therefore, trespassers 
and he holds that the plaintiff's kobalas 
are genuine, but says that they are paper 
transactions created in order to enable 
the plaintiff to bring this suit. It is 
difficult to understand what the learned 
Subordinate Judge exactly means by 
using the words ‘paper transaction.” 
This is one of the instances where ex- 
pressions are loosely used without attach- 
ing proper legal significance to them. 
The reason that the Subordinate Judge 
gives for holding that the plaintiff’s 
kobalas are paper transactions is that 
they were created to enable the plaintiff 
to recover possession of land from the 
defendants. If that is* the idea with 
which the documents were created I do 
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not see why they should be called paper 
transactions. The vendors admit that 
they sold the property and the purchaser 
claims that he has purchased this pro- 
perty. That being so, it is difficult to 
imagine any circumstances which would 
enable the Court to say that the docu- 
ments were paper transactions. 

In the case of Lai Achal Bam v. Baja 
Kazim Husain (l), their Lordships of the 
Judicial Committee held thg,t where the 
plaintiff suing in ejectment claimed under 
a transfer from the true owner, the deed 
Df sale containing an untrue statement 
IS to the payment of the purchase money, 
but being otherwise reasonable in its 
berms, and affirmed and acted upon by 
both vendor and purchaser, and neither 
shampertous nor contrary to public 
policy, it operated as a present transfer 
bo the plaintiff, giving him a good title 
Dn which it was competent for him to 
3U6, unless the defendants succeed in 
proving that the transfer was not merely 
voidable but absolutely void. The pres- 
ent case seems to me to fall exactly 
within the principle enunciated by their 
Lordships. It is a suit against a tres- 
passer who has no right to retain posses- 
sion of the property as against the true 
owners of it. The true owners are defen- 
dants 3, 4 and 5. They say that they 
had sold the property to the plaintiff and 
the plaintiff in virtue of that transfer — 
it does not matter whether the entire 
consideration money was paid for the 
transfer — brought the present suit against 
the defendants who had no right to retain 
possession of it in the presence of his 
vendor. In support of the view of the 
Court below reference has been made to 
the decision in the case of Kamini Kumar 
Deb V. Durga Gharan Nag (2), where it 
has been held that if a document is 
fictitious the principle in the decision in 
Achat^ Barn's case (1) does not apply. 
Though I consider that the law as broadly 
enunciated in that judgment is an inroad 
upon the principle underlying the deci- 
sion of the Judicial Committee in Achal 
Barn's case (l), I do not think that 
the considerations which influenced their 
Lordships in Kamini Kumar's case (2), 
to hold against the document are present 
in the present case. In Kamini Kumar's 
case (2), there is no finding that the 

(1) [1905] 27 All. 271=»8 0. C. 165=32 I. A. 

113=8 Sar. 772 (P.C.). 

(2) A. I. R. 19^ Gal. 521. 
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defendants were trespassers. In fact on 
the statement of the facts of that case it 
is evident that they had some ostensible 
right to the possession of the lands in 
suit there. It has not been further found 
that the person who had title to the land 
support the plaintiff ’s title either in the- 
plaintiff* in his own right or in the plain- 
tiff as the representative of the true 
owner. The contention of the defendants 
in that case was that the conveyance 
upon which the plaintiff relied was with- 
out any consideration and passed no right. 
It may be said that a transaction without 
any consideration is void and, therefore^ 
falls outside the decision in Achal Barn's 
case (1). In the present case there 
was consideration, though inadequate 
according to the Subordinate Judge, upon 
which plaintiff's title was well founded. 
If the consideration is inadequate the 
vendors may have the right to void the 
transaction, or in other words it renders 
the transaction voidable. If the whole 
of the purchase money is not paid to one 
of the vendors he has the right of an 
unpaid vendor under the law. But any 
question that may arise between a vendor 
and a vendee with reference to the transac- 
tion is outside the competence of a tres- 
passer to challenge the validity of the 
sale on any such ground. 

Now, the reason which the Subordinate 
Judge has given to hold that the kobalas 
are paper transactions is that they are 
created to enable the plaintiff to bring 
the suit. Admitting the object to be as 
stated by the Subordinate Judge I do not 
find any reason why the plaintiff cannot 
maintain the suit. The vendors, defen- 
dants 3, 4 and 5 had the right to main- 
tain the suit. The plaintiff under those 
transactions is either their agent or 
benamdar in either capacity he is entitled 
to maintain the suit. Then again under 
the decree passed by the Subordinate 
Judge the amount of consideration re* 
ceived by defendants 3, 4 and 5 has been 
decreed against them. The vendors admit 
that they have sold the property and 
received the price therefor, and the pur- 
chaser says that he has purchased it and 
paid the consideration for it. I fail to 
see on what principle of law the vendors 
can be compelled in these circumstances 
to return the purchase money. In Pay 
opinion on the finding arrived at by the 
Subordinate Judge the plaintiff is entitled 
to succeed. 
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Tbo rasal < is fcir^b this appsil 13 allowed, 
the djo^ae of ti>i3 lo war appalUba Ojai’li 
set; fc8ida ill tba pUinfciif’s suit; docreod 
with OHt9 6hr uigo^uti. 

CmhaTi, J — I agree. 

Appeal allowed. 
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0. 0. GhOSR and BaCKIiAND, JJ. 

Mohan Lil Golehha and others — 
Deorae* holders — Appellants. 

V. 

Kasimuddin Shaikh and others — Res* 
pondants. 

Appeal No. 435 of 1926, Decided on 
5th Dece^nbar 1927, from appellate order 
of Sub-Judge, Pabua, D/- 3Lst July 192GJ 

Jjc Limitation, Act, Art. 182, Cl. Step-in- 
<tid — Order for issue of warrant — Inference 
that Court acted on some application of a 
decree-holder can be drawn — Such application 

is a step-in-aid. 

The filing of an affidavit of service which is 
the same thing as proving service of notice on 
the judgmont'dabtora is a step-in -aid of execu- 
tion. The fact that an order for Issue of war- 
rant was mida shows conclusively thU the 
Court must have acted ou some application or 
other of the deoroa-lioldars and such an appli- 
oation is a step-in-aid of execution within the 
meaning of Art. 182, Cl. (5). [P 302 0 2] 

Oopeudra Nath Das — for Appellants. 

Surajit Ghunder Lahiri^ioM Respon* 
-dents. 

C. C. Ghose. J. — In this cas0,tho 
only question involved is a question of 
limitation. The appellants are the do* 
or 0 e*hold 0 L"S and they applied for execu- 
tion of the decree which they had ob- 
tained, the application for execution 
being filed on Olst October 1924. It ap- 
pears that the Durga Puja holidays of 
that year did not terminate till that date 
and, therefore, if it be hold that the 
deorae- holders ware within time, that is 
to say, that the appUcition was filed 
within a period of throe years from 2Sth 
September 1921, the data when the de- 
cree-holders filed process fee in the pre- 
vious execution case, then it must follow 
as a necessary corollary that bhoir pres- 
ent application for execution was within 
time. The dispute between the parties 
is with reference to what has happened 
on 28th September 1921. The appellants 
contend that what happened on 2Sbh 


September should be regarded by the 
Court as a step-in-aid of execution within 
the meaning of Art. 182, 01. (5), Sch. 1, 
Ijim. Act. Whereas the respondents con- 
tend that the dec roe- holders did nob take 
any step whatsoever in aid of execution 
within a period of three years from the 
date when they last made their appli- 
cation for execution and that, therefore, 
the lower appellate Court, was right in 
holding that the application was barred 
by limitatioi^. Now, the order-sheet 
shows what happened on 28th September 
1921. The order runs as follows : 

Service of notice proved. Decree-holders to 
file the raraainiag process-fees within a short 
time. Issue warrant of arrest returnable by 
30th November 1921. 

As far as one can make out from the 
order-sheet and from the order under 
date 28th September 1921 two things 
happened ou that date. First, the decree- 
holders proved that service of notice upon 
the judgment-debtors had been effected 
and, in the second place, it is reasonably 
clear that the decree-holders must have 
made an application orally to the Court 
for an order for warrant of arrest of the 
judgment-debtors. It has been held in 
the case of Fran Krishna Das v. Pratap 
Chandra Daloi (I), that tho filing of anj 
affidavit of service which is the samel 
thing as proving service of notice on thej 
judgment-debtors is a step-in-aid of ex-; 
ecutioQ. Speaking for myself, I see no! 
reason to take a view different to that} 
taken by Woodroffe and Walmsley, JJ., 
in the case referred to above. In the 
present case, the decree-holders, in my 
opinion, are on stronger ground when 
they point to tho order-sheet and ask us 
to infer that they must have made an 
oral application to the Court for issue of 
warrant of arrest and that their appli- 
cation was granted. The fact that an 
order for issue of warrant was made 
shows conclusively that the Court must 
have acted on some application or other 
of the decree-holdei'S. If the decree-hol- 
ders had made an application which re* 
salted in the order for issue of warrant 
of arrest of the judgment-debtors, it must 
be held that the decree- holders did take 
ou that date a step-in-aid of execution 
within the meaning of Art. 182, Cl. (6), 
Sch. I, Lira. Act. That being so, no 
questioh of limitation can possibly arise 
in this case and it must bo held, in my 

(1) [1917] 21 C. W. N. 123-38 l7a 536. 
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opinion, thafc the decree-holders* appli- 
cation was within time. In my judg- 
ment, the appeal should be allowed and 
the judgment-debtors’ objection to exe- 
cution must bo dismissed with costs. 
The hearing-fee in this Court is assessed 
at two gold mohurs. 

Buckland, J. — I see no possible ground 
upon which this case can bo distinguished 
-from the case of Pran Krishna Das v. 
Patap Chandra Daloi (i)% I, therefore, 
figrae that the appeal should bo allowed 
with costs. 

N.K. Appeal allowed, 
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CaMING and Mukerji, JJ. 

Mt. Fatima Khatun — Plaintiff — Ap- 
pellant. 

V. 

Fazlal Karim Defendant— Res- 

pondent, 

Appeal No. 18G9 of 1925, Decided on 
^Gth February 1928, from appellate de- 
cree of Addl. Sub-Judge, Noakhali, D/- 
2lst April 1925. 

(a) Mahomeda^i Law — .igreeifient for 
ialak may be entered Into after rnarriage. 

An agreement for talak may be entered into 
after the marriage Such post-nuptial delega- 
tion is valid: 4G Gal. Ill, llel. on. [P 304 0 1] 

sj* (6) Majority Act, S. 2 (1 ) — **Gapacity to 
JicV * — Ncope explained — A minor can delegate 
to his wife the power of divorce. 

The Majority Act -does not use the expres- 
sion “capacity to contract*' but “capacity to 
act" which is of muoh wider import. The ex- 
pression includes also capacity to contract. 
Adopting this view of the meaning of the ex- 
pression “capacity to act in the matter of 
divorce” a minor can delegate to his wife the 
power of divorce: 2J Bom. 430, Rel, on. 

[P 304 C 1] 

Jitendra Kumar Sen Gupta — for Ap- 
pellant. 

Cuming, J. — This appeal arises out of 
a suit by a Mahomedan lady for a declara- 
tion that the marriage tie between her- 
self and her husband has been dissolved. 
Her case was that she was married to 
one Faalul Karim Mea on the 17th 
August 1905, that a kabilnama was ex- 
ecuted by the defendant in her favour in 
which he agreed not to remarry during 
the lifetime ef the plaintiff and not to 
illtreat her. He further contracted not 
to cause her pain of body or mind, not 
to desert her^ to maintain her wherever 


she lived of her own choice, not to mis- 
conduct himself and always to behave 
properly; there was a further agreement 
that if he violated any of those terms 
embodied in the kabilnama the 'plaintiS 
would have the power to divorce herself 
from her husband. It was the case of 
the plaintiff that the defendant had 
violated all these terms and that in the 
exercise of that power she divorced her- 
self from her husband on the 10th April 
1921 by uttering the word ‘ Talak” three 
times. She further • executed a deed of 
divorce which was registered. The de- 
fendant contended that the kabilnama 
was not binding upon him, that it was 
executed after the marriage and that he 
was minor at the time. He further al- 
leged that it had been executed under his 
wife’s undue influence and coercion. He 
further denied the allegations as to ill- 
treatment, cruelty, misconduct and de- 
sertion. He apparently did not deny that 
he had violated one of the conditions, 
namely, that ho had remarried twice. 
The first Court found in favour of the 
plaintiff and granted her the declaration 
sought for. In appeal the learned Judge 
set aside the decree of the first Court and 
dismissed the plaintiff’s suit. He found 
that the kabilnama was executed nob 
immediately after the marriage, but 
about a month after the marriage. He 
found that at the time of the marriage 
the defendant was under the age of 18. 
He further found that the contract had 
been entered into as the result of undue 
influence exerted by the wife’s relation 
through the wife. He found that one of 
the terms of the contract had been 
violated, namely, the plaintiff’s husband 
had remarried He further held that 
this talak by agreement can only he enter- 
ed into before the marriage He further 
found that the contract itself was entered 
into by the defendant when he was a 
minor and, therefore, he could repudiate 
it on obtaining majority specially when 
the contract was vitiated by undue in- 
fluence and coercion. Ho, therefore, al- 
lowed the appeal. 

The plaintiff has appealed to this 
Court. This appeal raises a number of 
difficult questions of Mahomodan law and 
we arc in the somewhat unfortunate 
position that the respondent in the case 
is nob represented before ‘the Court. The 
first point urged by the learned vakil for 
the appellant is that the learned Judge 



304 Calcutta Mt. Fatima Khatun v. Pazlal Karim Mea (Cuming, J.) 192ft 


was wrong in holding that a talak hy 
agreement must be entered into be- 
fore the marriage; in support of this con- 
tention he cited the case of Sainuddin v. 
Latifannessa Btbi (1). In that case 
Shamsul Huda, J., had to decide this 
particular point, namely as to whether 
a post-nuptial delegation of the power of 
divorce or tutweer-i-talaq, as it is called 
by Musalman lawyers, is not valid. The 
learned Judge remarks: 

No authority lias beea cited for such a pro- 
position. A reference to books on Mahomedan 
law makes it abundantly ‘clear that such post- 
nuptial delegation is valid. 

This disposes of the first objection of 
of the learned Judge. The next *point 
that has been raised before us is whether 
a Mahomedan minor can enter into a con- 
tract by which ho delegates the power 
of divorce to his wife in the event of 
certain circumstances happening. Ad- 
mittedly the general rule is that a minor 
cannot contract. The learned vakil for 
the plaintiff-appellant relies upon S. 2 of 
Majority Act. S. 2 provides that: 

Nothing herein contained shall affect the 
capacity of any person to act in the following 
matters, namely, marriage, dower, divorce and 
adoption. 

The learned vakil for the appellant 
contends that the delegation of power to 
divorce to wife is an act in the matter 
of divorce and therefore, falls within 
S. 2, Cl. 1, of the Majority Act. This 
view which the learned vakil would have 
us adopt of S. 2 of the Majority Act is 
supported by the decision of the Bombay 
High Court in the case of Bai Shirinbai 
v. Kharshedji (2) with special reference 
to p. 436. There the learned Judges 
remark: 

The Majority Act does not use the expression 
“capacity to contract” but “capacity to act” 
which is of much wider import. 

The expression includes also capacity 
to contract. Adopting this view of the 
moaning of the expression “capacity to 
act in the matter of divorce” we hold 
that a minor can delegate to his wife the 
power of divorce. 

There only remains the finding of the 
learned Judge that the contract was viti- 
ated by undue influence and coercion. In 
dealing with this point the learned Judge 
remarks as follows: 

The contract under consideration is an ordi- 
nary contract and not one of marriage, dower 
or divorce. As regards the plea of undue influ- 

'”(1) [1918] 4^al. 141—481. 07609^107^. 

N. 924. 

(2) [1896] 22 Bom. 430. 


ence and coercion, the very terms of the con- 
tract show that there must have been some 
such thing there to induce defendant to bind 
himself hand and foot in that way. As regards 
the statement that it was the wife’s act, the 
meaning must have been that it was exercised 
by the wife through other persons of mature 
age. 

Therefore, as far as can be seen, the 
learned Judge in coming to the conclusion 
that the defendant had established the 
plea of undue influence and coercion, has 
relied on the terms of the contract itself. 
Looking at the contract itself it cannot 
for one moment be held ‘that the stipula- 
tion to allow the wife in certain circum- 
stances to divorce herself from the hus- 
band would of itself show that the con- 
tract was brought about by undue influ- 
ence and coercion. There was nothing 
whatever unreasonable in the husband to 
delegate to the wife the very same power 
to divorce in the event of certain cir- 
cumstances happening. There is a fur- 
ther finding of the learned Judge that the 
undue influence was exercised not really 
by the wife, but by her relations. In 
other words the defendant has not made 
out the plea that the contract was 
brought about by the undue influence of 
the wife; and when we look at the age of 
the parties and the circumstances in 
which the contract was entered into this 
plea of undue influence and coercion is 
absurd. 

The picture of a child of some 12 or 13 
by undue influence and coercion inducing 
another child of sixteen or so to enter 
into a particular contract or to consent 
to some particular term in a contract 
borders on the ridiculous. It is to my 
mind difficult to see how such a plea 
could be seriously put forward. It is 
more difficult to see how it could actual- 
ly be accepted. 

The result is that we set aside the 
decree of the lower appellate Court and 
restore the decree of the trial Court. The 
appellant is entitled to her costs both 
here and in the lower appellate Court. 
Mukerji, J.— I agree. 

N.K. Appeal allowed. 
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Mukbrji, J. 

Bama Nath Naskar and others — Defen- 
dants — Appellants. 

V. 

Tarak Nath Banerjee and others — 
Plaintiffs — Respondents. 

Appeal No. 1837 of 1925, Decided on 
2l8t December 1927, from appellate de- 
cree of* Third Addl. Dist. Judge, 24-Per- 
gannas, D/* 7th April 1925. 

Civil P. C., O. 41, B, 23 — No» appeal lies from 
remand order passed under inherent jurisdic- 
tion. 

An order of remand passed by the first ap- 
pellate Court in the exercise of its inherent 
jurisdiction and for the ends of justice is not 
appealable. [P 305 C 1] 

Syed Nasim Ali — for Appellants. 

Apurba Charan Mukherjee and Pan’' 
chanon Ghosal — for Respondents. 

Judgment. — The decree of the lower 
appellate Court which has given rise to 
this appeal is divisible into two parts. 
The first of these parts is the decree for 
arrears of rent that has been awarded to 
the plaintiff. The second part of it re- 
lates to the question of enhancibility of 
the existing rent. • The appeal to this 
Court is directed against the second part 
aforesaid and is confined to the relief 
which the plaintiffs claimed for enhance- 
ment of rent. The trial Court decreed 
the suit at the existing rate of rent with 
damages at 12^ per cent. The prayer for 
enhancement of rent was dismissed by 
that Court. The lower appellate Court 
has confirmed the decree for arrears of rent 
with the modification that instead of 12j 
per cent as damages, damages have been 
awarded at 25 per cent. As regards the 
prayer for enhancement of rent the order 
that has been made by the lower appel- 
late Court is that the decree of the trial 
Court is to be set aside and the case re- 
manded for a fresh decision of the 
question in the light of such further evi- 
dence as the parties may think fit to 
adduce. The order in question appears 
to me to be one which is not one of those 
orders of remand from which an appeal 
would lie under the Civil Procedure Code. 
It is an order which the learned Judge 
evidently thought fit to pass in the exer- 
cise of its inherent jurisdiction and for 
the ends of justice. I am, therefor^ of 
opinion that no appeal would lie from 
this decision and that the present appeal 
must, therefore, on that ground be dis- 
missed. 


I have been asked by the learned vakil 
for the appellants to treat the memoran- 
dum of appeal as an application under 
S.- 115, Civil P. C. I have given the 
matter the consideration that it deserves 
but I am unable to say that the reason 
which the learned Additional District 
Judge has given for making an order 
would not justify the same. Speaking 
for myself, I would perhaps not entirely 
agree with the view which the learned 
Additional District Judge has taken at 
least as regards the form in which he has 
made the order. That, however, is a 
different matter. On the whole I am un- 
able to hold that the order, such as it is, 
calls for the interference of this Court 
under the provisions of S. 115, Civil 
P. C. 

The learned vakil for the appellants 
has brought to my notice the fact that 
settlement operations are in progress 
in the district to which the case relates 
and that in view of the provisions of 
S. Ill, Ben. Ten. Act, the further trial 
of the suit that has been ordered by 
the learned Additional District Judge 
should be stayed. This, no doubt, is a 
matter that has got to be considered, but 
I would leave it to the trial Court to 
determine whether the section to which 
I have just now referred is applicable 
under the circumstances and to pass such 
orders as regards this matter as it may 
consider proper to pass. 

The appeal is dismissed, but in the cir- 
cumstances there will be no order as to 
costs. 

N.K. Appeal dismissed. 

A. I R. 1928 Calcutta 305 (2) 

Mukerji, J. 

Makbul Ali Chotvdhury — Defendant 1 
— Appellant. 

v. 

Sasi Kumar Malla and another — 
Plaintiff 1 and Defendant — Respondents. 

Appeal No. 867 of 1925, Decided on 
30th November 1927, from appellate 
decree of Addl. Sub-Judge, Chittagong, 
D/- 16th January 1925. 

Landlord and Tenant — Deed of kabuliyat — 
Construction* 

A tenancy consisted of a tank with its banks 
and a plot of land adjoining thereto. It was 
created by a kabuliyat by which the tenant got a 
right to graze cattle on the bank after fencing 


1928 C/39 & 40 
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them all rouad, rear fish and catch theoif aad 
eajoy the fraita of fruit bearing trees then exist' 
ing on the bank. The kabuUyat was headed as a 
**kabuliyat for nine years.” Below the heading 
when naming the tenant as executant it spoke 
of him as Makbulali cultivator for nine years. 

Held : that the object of kabuliyat was to 
create an agricultural tenancy in favour of the 
tenant. [P 303 C 2] 

Narendra Kumar Das — for Appellant. 

Chandra SehJiar Sen — for Respondents. 

Judgment. — The contention that has 
been urged in this appeal is that the Sub* 
ordinate Judge was wrong in holding that 
the tenancy in suit is governed by the 
Transfer of Property Act and that the 
Munsif who tried the suit had rightly held 
that the Bengal Tenancy Act applied to it. 

The subject-matter of the tenancy is a 
tank with its banks and a plot of land ad- 
joining thereto. It had its origin in a 
kabuliyat the material portion of which 
runs in these words: 

I shall graze cattle ou the banks after fencing 
them all round. I shall rear now fish and catch 
them and shall not make any objection to your 
catching the old fish. I shall enjoy the fruits 
of the fruit-bearing trees now existing on the 
banks. I shall be entitled to catch fish through- 
out the year and shall not be competent to raise 
objection to your catching fish on any festive 
occasion. If I fill up the tank without your 
permission I shall not be entitled to raise any 
objection to your getting khas possession of it. 
I shall always clear the weeds of the tank and 
if the tank is not cleared I shall be liable for 
damage. 

Were these terms the only materials 
from which the purpose of the tenancy 
bad to be determined, I would have agreed 
with the respondents’ contention that it 
was not made out that the tenancy was 
for agricultural or horticultural purposes. 
The defendant’s (appellant’s) case in the 
written statement was that he had culti- 
vated paddy, etc., on the lands and had 
grown fruit trees on the banks of the 
tank, and that he had not used the lands 
for the purpose of grazing. The Munsif 
held that he did not cultivate the lands, 
but used the same for the purposes of 
grazing. This findin^^ has nob been re- 
versed by the Subordinate Judge. On this 
finding the defendant seeks to argue that 
the grazing was for a purpose ancillary or 
incidental to his cultivation of other lauds 
in the village, in respect of which ho is a 
settled ryot as is shown by the khatian. 
Whether having put forward a definite 
case which failed, the defendant can be, or 
at any rate should be, permitted to con- 
struct another case upon the findings that 
have been arrived at against him, may be 


debatable question. Bat, in my opinion, 
there is much surer indication than all 
this in the kabuliyat itself as regards the 
status of the defendant which it purported 
to create. 

The kabuliyat is headed as a “kabuli- 
yat for nine years.” Below this heading, 
when naming the defendant as the execu- 
tant, it speaks of him as “Naysena Meadi 
Chasa Sree Makbul Ali” (i. e., Makbulali 
cultivator for hiue years). I am of opinion 
that it was so said because the object was 
to create in favour of the defendant an 
agricultural tenancy for nine years or to 
make him a cultivating tenant for that 
period. I think there is no ambiguity in 
the meaning of the document and that the 
view taken by the Munsif of the deten- 
nant’s status is the correct one. 

I accordingly allow the appeal, set aside 
the decree of the Subordinate Judge and 
restore that of the Munsif with costs in 
this as well as the lower appellate Court. 

N.K. Appeal allowed. 


A. I. R. 1928 Calcutta 306 

Muki^rji, J. 

Mujaffar Ahmed — Plaintiff — Peti- 
tioner 

V. 

Karim Baksh and others — Defen- 
dants — Opposite Parties. 

Civil Rule No 959 of 1927, Decided on 
5th December 1927, against judgment 
of first Court Munsif, Sudharam, D/- 29bh ^ 
Apr. 1927 ia*S.C.C. Suit No. 1436 of 1926. 

Limitation Act, Art, SiySuit to recover 
price of goods lost by the carrier — Delivery so 
as to give carrier lawful possession ?nust be 
proved. 

To give rise to these special privileges or 
liabilities which attach to transactioas by or 
with carriers, the relationship as between .i 
carrier and his customer has first to be esta- 
blished and, for the presumption of an implied 
contract to carry, delivery of the goods so as to 
enable the carrier to acquire lawful possession 
of the goods for the purpose of carriage is the 
indispensable essential. 

Plaintiff put the goods on the defendant's 
ferry boat for conveyance and himself got on 
to it. He found that the boat was being over- 
loaded and feeling it unsafe to travel on it, he 
got down and wanted to take down his goods 
but the defendant refused to allow him to do 
so. The boat started ou its journey with his 
goods and capsized on the way and the goods 
were lost. He sued to recover price of the 
goods. 

Held : that as there was no delivery in this 
case the article applicable to the case was not 
Art. 30 or 31 but the general article namolv 
Art. 36. [P 307 C I'j 
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Jitendra Kumar Sen Gupta — for Peti- 
tioaer. 

Akhil 'Ghcindfa < Dutt — for Opposite 
Parties. 

Judgment. — The only question which 
arises in this rule is whether the plain- 
tiff's claim is barred by limitation. 

The learned Munsif has held that the 
suit is barred under Art. 30 or 31, Sch. 
1, Lifti. Act, having l^en instituted 
more than one year after the date when 
the loss or injury took place or when the 
goods ought to have been delivered. 

Shortly stated the facts which have 
not been controverted are that the plain- 
tiff put the ’goods on the defendant’s 
ferry boat for conveyance and himself 
got on to it. Other passengers with 
their goods also idid so. The plaintiff 
found that the boat was being over- 
loaded and feeling it unsafe to travel on 
it, he got down and wanted to take 
down his goods but the defendants re- 
fused to allow him to do so. Notwith- 
standing the plaintiff’s protest the boat 
started on its journey with his goods and 
capsized on the way and the goods wore 
lost. The claim is for recovery of price 
of the goods. 

To give rise to those special privileges 
or liabilities which attach to transac- 
tions by or with carriers, the relation- 
ship as between a carrier and his custo- 
mer has to be first established. There 
was admittedly no express contract for 
.carriage : and for the presumption of an 
jimplied contract to arise, delivery of the 
go ids so as to enable the carrier to ac- 
quire lawful possession of the goods for 
the purpose of carriage is the indispens- 
able essential. It is difficult to see upon 
the facts set forth above that there was 
any delivery in this oise. The Article 
applicable to the case is, therefore, not 
\rt 30 or 31 but Art. 36, and the claim 
‘was not barred. 

The other facts having been found in 
plaintiff’s favour, the plaintiff is entitled 
to a decree. 

The rule is made absolute. The decree 
of the learned Munsitl is set aside and 
plaintiff’s suit is decreed with costs in 
the trial Court as well as in this Court. 
Hearing fee in this rule is fixed at one 
gold mohur. 

N K. Bale made absolute. 
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B. B. Ghose and Boy, JJ, 

Efari Dasya — Appellant. 

V. 

Podei Dasya — Respondent. 

Appeal No. 239 of 1925, Decided on 
29th June 1927, from original decree of 
Dist. Judge, Assam Valley Dt., D, - 24th 
October 1925. 

(а) Succession Act (39 of 1925), S. 237 — Ap* 
plication for probate of a draft of a will — Ap^ 
plicant not able to prove that the will has been 
lost or mislaid since the testator* s death — Ap- 
plicant is not entitled to the probate. 

Where the applicant for grant of probate or 
letters of administration of the draft of a will 
alleged to have been executed by a testator, is 
not able to prove that the will has been lost or 
mislaid since the testator’s death, he has failed 
to satisfy the terms of S. 237 and is, there- 
fore, not entitled to the probate. [P 309 C 2] 

(б) Will — Revocation — No rule can be laid 
down as to circumstances under which pre- 
sumption of revocatioyi of will can arise. 

The question as to the presumption of the 
will being revoked by the testator with refer- 
ence to the fact of its being in his possession 
till the time of his death is to be decided more 
or less upon the oircumstances of each case. It 
cannot be laid down as a rule of law that under 
certain circumstances a presumption should be 
made that the will was revoked by the testator 
or not, Allan v. Morrison, (1900) A. C. 604, 
Ref. ; 18 C. W. N. 527 and 31 Cal. 885, no/: 
Foil. [ P 309 C IJ 

Bijon Kumar Mukerjee — for Appel- 
lant. 

Atul Chandra Gupta and Dankim 
Chandra Banerji — for Respondent. 

B. B. Ghose, J — This is an appeal 
against the judgment and decree of the 
District Judge of Assam Valley Districts 
refusing to grant probate or letters of ad- 
ministration of the draft of a will alleged 
to have been executed by the testator, 
Jipati Thakuria, in January 1904. The 
applicant was the daughter of the tes- 
tator. The testator died on 25th June 
1910. At the time of his death, he had 
his daughter, the petitioner, his widow 
Podei, the objectrix, an infant son, Kali 
Charan, and another stepson named 
Nanmal. At ths date of the will his 
son. Kali Charan, was not born. By the 
will, a 3rd share each was given to Efari. 
the petitioner, Podei, the wife, and to 
Nanmal. It is alleged by the petitioner 
that after the death of the testator each 
of the three persons was in possession by 
taking pattas from the revenue authori- 
ties of the lands left by the testator ^,nd 
they were in joint possession till the 

IQO'I Tt^lQOl ^ianiiliAa 
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among those parties and the petitioner 
was sought to be deprived of her share of 
the properties and that is the reason why 
she has applied for probate of the draft 
of the will in May 1925. The will is 
alleged ^ have been lost. Efari, the 
petitioner, says that she gave the will to 
Osharam Gaonbura, a relation of the 
testator, for the purpose of mutation of 
names in the revenue resister after the 
(leath of the testator. Osharam never 
returned the will to her and she never 
asked for it, but when the disputes arose, 
she sent a registered notice to him to 
make over the original will to her. The 
registered letter containing the notice 
was not accepted by Osharam and was 
returned to the petitioner. Osharam also 
did not give the original will to her and 
it is on that account that she has asked 
for probate of the draft from which the 
will was written out and executed by the 
testator. The objectrix, Podei, denied 
the execution of the will and she sup- 
ported her allegation by her own evi- 
dence as well as the evidence of her wit- 
nesses The learned Judge was of opinion 
that Jipati did execute a will in terms of 
the draft but he held that after the birth 
of his son. Kali Charan, he would pro- 
bably have wished to revoke the will or 
to modify its terms and he could have re- 
voked the will by simply tearing it up. 
He apparently came to the conclusion 
that that was whit the testator himself 
did. 

The learned Judge then discussed 
the evidence as to the existence of the 
will after the aeatd of Jipati, which fact 
he noticed is only supported by the evi- 
dence of Efari herself and by the evi- 
dence of a witness named Adhiram. The 
learned Judge holds that Adhiram is not 
a reliable witness and he does not believe 
the story that Efari made ever the will 
to Osharam as she alleges, the learned 
Judge being of opinion that it is unlikely 
that Efari would have left the will with 
Osharam for some 15 years. He also 
refers to the fact *that there is no men- 
tion of the will in the patta and, in his 
view, the record of the three names is pro- 
bably due merely to the fact that they 
were in joint possession of all the pro- 
perty of Jipati. He came to the conclu- 
sion that the evidence as regards the ex- 
istence of the will at the time of the 
testator’s death was unreliable and, 
therefore, refused to grant probate. 


The first objection taken on behalf of 
the petitioner in her appeal is that the^ 
question of revocation of the will waa 
improperly decided by the District Judge^ 
as that was not the issue raised by tho 
objectrix nor was any evidence led in- 
support of that story. The whole ques- 
tion on which the parties went to trial 
was : Was there a will executed or not ? 
The learned Ju^ge having found that the* 
will was executed, he ought to have- 
placed the burden of proof upon the ob- 
jectrix to show that the will had been 
revoked by the testator. The mere fact 
that a son had been born to the testator 
after the date of the execution of the will 
is not sufficient to raise the presumption 
that the will was revoked. The conten- 
tion on behalf of the appellant is there- 
fore that at any rate the case should be* 
remanded to the lower Court for the pur- 
pose of a fuller enquiry as to the ques- 
tion of revocation. In answer to the 
contention of the appellant, the respon- 
dent submits that the question of revo- 
cation although not distinctly raised in 
the issues was sufficiently raised in the 
pleadings of the parties. It is pointed 
out to us that in the petition of the 
appellant herself it is stated that Kali 
Charan, the son of the testator, was bori> 
in 1316 B. S., in the month of Pous. The 
will was, however, not revoked. In 
answer to that, the objectrix states that 
according to the draft filed it is clear 
that the late Jipati had no son of hie 
then, but on the birth of his son he would 
never keep any such will outstanding. 

However inartistic these statements may 
be it cannot be said that upon these* 
allegations the Judge was not justified in 
going into the question of revocation of 
the will by the testator on the birth of 
his son. The point next urged on behalf 
of the appellant is that if it is shown* 
that the will was in the possession of th^ 
testator till the time of his death, then- 
only the loss may be referred to the pre- 
sumption of revocation by the testator 
himself. If it is shown that the will waa 
not in the possession of the testator up 
to the time of his death, no such pre- 
sumption of revocation by the testator 
arises. In support of this contention h© 
relies upon the cases of Sarat Chandra 
Basack v. Golap Sundari Dasya (l) and 
Anwar Hossein v Secretary of State (2). 

(1) L1918J 18 C. W. N. 

(2) [1904] 31 Cal. 685=8 C. W. N. 821. 
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The oonteafcion is that the burdea of 
proof is upoQ the objectrix to show that 
the will was actually ia the possesaioa 
| 0 £ the testator till hia death. It seems 
,to me that the questioa as to the pre- 
jSumption of the will being revoked by 
jthe testator with reference to the fact of 
lits being ia his possession till the time 
jof his death is to be decided more or less 
jU.pon^the circumstances of each case. In 
jcny opinion, it cannot be laid down as a 
rule of law, that under certain circum- 
stances a presumption should bo made 
that the will was revoked by the testator 
or not. I may refer to the case of Allan 
v. Morrison (3j, which was cited by the 
learned advocate on behalf of the respon- 
deat in support of this proposition. It 
eeems to mo, however, that the present 
controversy should be decided on the 
‘terms of S. 237, Indian Succession Act of 
1925 which corresponds to the repealed 
Probate and* Administration Act 5, 
1881. The section runs thus : 

When a will has been lost or mislaid since 
tne testator’s death .... and a copy or the 
'draft of the will has been preserved, probate 
granted of such copy or draft, limited 
•until the- original or a properly authenticated 
•copy of it is produced. 

In this case the petitioner asks for 
probate of the draft of the will. She 
must, therefore, prove that the will has 
•been lost or mislaid since the testator’s 
death. The petitioner gave her evidence 
dn support of the allegation that the will 
was in existence after the testator’s death 
and it has since been lost. Her story is 
fthat the will was in the possession of the 
testator for two years after its execution. 
“Then it was made over to her and she 
made it over to Osharam for the purpose 
of mutation of names. This story has 
not been accepted by the District Judge. 
If this story is believed, then there is no 
^question, as is admitted on behalf of the 
respondent, that the appellant would be 
•entitled to the grant asked for. But is 
fthis story probable ? The first difficulty 
which arises in believing this story is, 
why should the testator make over the 
will to the daughter instead of to his 
wife, and even if he did so, is it natural 
•that he should not ask it back after the 
•birth of his son who would be left 
destitute under the terms of the will ? 
The story also of the petitioner having 
•made over the will to Osharam is inoredi- 
61e, and O sharana swears that it was 
T3) LiyOOjfA. 0.601=69 L. J. P. 0. 141^ 


never made over to him. If that story 
falls to the ground, then the petitioner 
has not been able to prove that the will 
has been lost or mislaid since the testa- 
tor's death. That being so she has failed 
to satisfy the terms of S. 237, Indian 
Succession Act, and is, therefore, not 
entitled to probate. The appeal must, 
therefore, be dismissed with costs. 

• Roy, J.—I agree. 

N.K. Appeal dismissed. 
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Rankin, C. J , and Ohotzner, J, 

Suresh Chandra Banerjee and others 
— Accused — Appellants. 

V. 

King^Emperor — Opposite Party. 

Criminal Appeals No. 531, 558 and 
572 of 1926, Decided on 7th December 
1927, from order of Addl. Sess. Judge, 
Dacca, D/- 14th June 1926. 

Penal Code, S. 400 — The essence of the sec- 
lion is the agreement habitually to commit 
dacoity, not the actual commission or at^ 
tempted cominission of dacoities — The exis^ 
tence of such an agreement and the participa- 
tion of any person in that -agreement may be 
inferred from the circumstances* 

The word “ belong ” in 8, 400 implies 
something more than a casual association. It 
involves the idea of continuity rather than of 
permanency and also of a connexion extending 
long enough to warrant the inference that the 
accused has identified himself with the gang 
which has for its object the habitual oommis- 
sion of dacoity. The essence of the section is 
the agreement habitually to commit dacoity 
not the actual commission or attempted 
commission o>f dacoities. The existence of such 
an agreement and the participation of any 
person in that agreement may be inferred 
from circumstances. [P bll C 2] 

Suresh Chandra Taluqdar Btud Saohtn^ 
dra Kumar Boy, Debendra Narain 
Bhattaoharjee and Negendra Nath Chow 
dhary—ioT Appellants. 

Khundkar — for the Crown. 

Chotzner, J. — The 20 appellants 
were tried by the Additional Sessions 
Judge of Dacca with a jury upon a charge 
under S. 400, 1. P. C., and upon the 
unanimous verdict of the jury were .con- 
victed and sentenced to various terms of 
imprisonment. The trial presents some 
unusual features. It began on 15th 
April 1925 and ended on 9th June 1926. 
Over 300 witnesses were examined and 
the amount of judicial time actually de- 
voted to the hearing was 154 days. The 
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learned Judge’s charge to the jury which 
occupied 8 days dealt very exhaustively 
With the law and with the facts in thi^ir 
relation to each particular accused and 
reflects great credit on the patience, 
industry and carefulness of the learned 
Judge. 

At the hearing of the appeal, the ap- 
pellants ‘Suresh Chandra Banerji alias 
Fatik, Bhim Dhupi, Gunga Charan Dutt 
alias Haridas. Abala Eanjan Majumdar, 
Nalini Ranjan Majumdar and Bama 
Charan Chaudhuri alias Tuina were re- 
presented by Mr. Taluqdar, Nripendra 
Nath Ghose alias Natu by Mr. Bhatta- 
charjee, while the remaining (13) accused 
have preferred appeals from jail. 

The case for the prosecution rests very 
largely on the evidence of the approver 
Surendra Mohan Ghose. According to 
him the appellants with others formed a 
gang of dacoits under the leadership of 
Fatik, he himself being one of Patik’s 
lieutenants. The scene of their opera- 
tions was the districts of Dacca, 
Faridpur and Tippera and more particu- 
larly Bikrampur within the Munshiganj 
Sub-Division and they .were responsible 
for no fewer than 18 dacoities exclusive 
of attempts in the years 1922 and 1923. 
The head-quarters of the gang was at 
Panchgaon, Fatik’s home, and the evi- 
dence shows that the appellants for the 
most part reside in this area. It was, 
therefore, not improbable, as the learned 
Judge puts it, that : 

there should be a* gang operating in this 
area which has been responsible for all these 
dacoities. 

This was supported by the fact that 
similar weapons and the same password 
were used in their commission. Evi- 
dence was also led that the accused were 
seen to associate together regularly — a 
truly remarkable circumstance when it 
is seen that they profess dififerent faiths 
and occupy a different status in life. 
Such associations are shown to have been 
attended by an outbreak of crime, which 
coincided with the simultaneous disap- 
pearance of the accused from their homes. 

These being the broad facts of the 
prosecution, it has now to be considered 
whether the learned Judge was right in 
his direction to the jury as to the value 
of the approver’s evidence and as to that 
corroboration in relation to each accused 
upon which* the statute insists. What 
the learned Judge says is this : 


With regard to the evidence *of an approver 
the legal position may be summed up in one 
sentence. It is not illegal to convict on the 
uncorroborated testimony of an accomplice, but 
- it Is highly unsafe to do so unless it is corro- 
borated in material particulars. Under S. 133, 
Evidence Act, it is stated that ‘ an accomplice- 
shall be a competent witness against an ac- 
cused person ; and a conviction is not illegal 
merely because it proceeds upon the uncorro- 
borated testimony of an accomplice. * In 
S. 114, 111. (b) it is stated that * a Court may 
presume that an accomplice is unworthy of 
credit unless he i^i corroborated in material 
particulars*. You may take it then that there 
is nothing in the law to prevent you from con- 
victing the accused in this case on the uncorro- 
borated evidence of the approver Surendra 
Mohan Ghosh, but it would be exceedingly 
dangerous for you to do so. There must be- 
corroboration of his evidence in material parti- 
culars -by impartial and reliable evidence. 
Corroboration by an accomplice is worthless, 
as is corroboration by a witness whose compet-^ 
enoe or truthfulness is under suspicion. Evi-^ 
deuce in corroboration must be independent 
testimony which affects the accused by con- 
necting or tending to connect them with tho 
dacoities. In other words it must be evidence- 
which implicates them, confirming in some 
material particular not only the evidence that 
dacoities have been committed but that the ac- 
cused were concerned in their commission. It 
an approver has been corroborated on some- 
points you are free to believe him on points on 
which he has not been corroborated provided 
you think it reasonable. It is not necessary 
that an approver shall be corroborated as re- 
gards every single statement which he makes. 

We think that this is substantially a 
correct exposition of the law. It has,, 
however, been contended by Mr. Taluqdar 
that the learned’Judge should have placed) 
the character and antecedents of the ap- 
prover much more elaborately before the- 
jury and that his omission to do so is a 
serious defect in the charge. We find it 
difficult to accept this contention. The 
approver was before the jury for 24 days, 
and a mere perusal of his evidence is 
sufficient to show that he must have 
blackened himself in their eyes beyond 
redemption. Then on the question ot 
the corroboration of the approver’s evi- 
dence by independent testimony we can- 
not do better than transcribe as an ex- 
ample of the learned Judge's method of 
dealing with each individual accused' 
that portion of the charge which relates 
to the case against Ananta Sarcar : 

2 Ananta Sarcar — Ananta Sarcar is said to- 
be the lieutenant of Fatik. He is first men- 
tioned in connexion with the Kamarhowla 
dacoity. You will remember that he used lo- 
be the tabirkar of the master of the house.. 
Vide ^evidence of Nisi Karmokar. Then hia 
name appears in connexion with the Bidbnal 
dacoity, and the search in his 'hcf^se by the 
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police. He is implicated by the approver in the 
Meheran dacoity, and . Kalaohand Baner ji 
speaks of the improvement in his fortunes after 
this dacoity. In Gaodia dacoity he is again 
implicated hy the approver, this time as the 
informer of the dacoity. 1 remind you of the 
evidence of Baroda Kanta Pal, Kala Chand 
Gope, Tufani Kapali, and Srinath *Gope. 
In this dacoity the approver gives Ananta 
a specific part, in that he was armed 
with a ballam and struck a man who cried 
out in consequence of which episode a neigh* 
hour asked whether or not these dacoits had 
any pity. Suren also implicUtes him in the 
Abdullapur attempt. He is named in the 
Mankohati dacoity, and the approver’s evi* 
dence is supplemented by that of Kala Chand 
and Kasimali Haidar, P. Ws. 210 and 246. He 
is also named by Suren as having taken part 
in the Hadhanagar dacoity and the evidence of 
Suren is supplemented by that of Jitendra 
Nath Roy P. W. 288 and Abdul Aziz P. VV. 72. 
He is implicated -by the approver in all the 
Kuichamora attempts and in the last his evi- 
dence is supplemented by that of Kalachand 
Gope, and by Badidzzaman P. W, 76. Suren 
names him in the Banori dacoity, and you also 
have the evidence of Maijuddin !Mullah 262, 
and Janaki Kapali 266 ; Suren names him in 
the Banori dacoity, and you also have the 'evi- 
dence of Sasadhar Biswas 296. As regards 
Banori dacoity there is also the evidence of 
Ex. 198, and the evidence of Kala Chand 210. 
Suren names him in the Ganganagar dacoity 
and there is also the evidence of Brojendra 
Lai De 230. As regards Wari dacoity there is 
the evidence of Satinath Baner ji 3, and Peari 
Kapali 245. Ananta was arrested by Eadali 
Chowkidar on 14th October 1923 and was pro- 
duced before Sasadhar Biswas. 

The same remarks as I have made in con- 
nexion with the witnesses of association before 
apply here as well as in all the individual cases. 
As regards Ananta, the evidence of the follow- 
ing association witnesses is put before you. 
Kala Chand 210, Eadali 37, Janaki Kabali 256, 
Dinesh Bannerji 262, Mon Mohan Kapali 244, 
Abbas Ali 258, Nisi Karmakar 251, Moijuddin 
252, Gagan Karikar 248, Peari Kapali 245, Ka- 
simali Haidar 246, Srinath Gope 253, Tufani 
Kapali 247, Manindra Nath Mukerji 264, Oli- 
muddin Choukidar 243, Indra Mohan De 265, 
^lohini Mohan Banerjee 211, Hem Ghatak 291 
and Kala Chand Banerjee 272, with reference 
to this last witness, I remind you of the evi- 
dence of P. W. 37 as regards enmity alleged 
between him and the accused Ananta. 

The learned Judge has dealt with the 
other accused in a precisely similar manner 
and we do not think a clearer or fuller di- 
rection could have been given. The culpa- 
bility or innocence of each individual was 
left entirely to the jury and we cannot say 
that the evidence upon which they found 
the accused guilty was inadequate. We 
have now to consider the various argu- 
ments advanced by Mr. Taluqdar. He 
says that S. 400 contemplates the existence 
of one gang^o vyhioh the members per- 


manently belong and are associated for 
the purpose of habitually committing 
dacoity. Here the case for the prosecu- 
tion is that there are three distinct gangs, 
and it is, therefore, urged that the trial 
has been vitiated by the acceptation of 
evidence relating to these three gangs, 
each of which should have been separate- 
ly tried. 

Now it is quite true to say as the 
learned Judge has done that when the 
section says “ whoever shall belong to a 
gang of persons,'* the word “ belong " 
implies something more than a casual 
association. It involves the idea of con- 
tinuity rather than of permanency and 
also of a connexion extending long enough 
to warrant the inference that the accused 
had identified himself with the gang 
which has for its object the habitual 
commission of docoity 

The essence of the section, 

to use the learned Judge's words, 

is the agreement habitually to commit dacoity, 
not the actual commission or actempted com- 
mission of dacoities. The existence of such anl 
agreement and the participation of any person 
in that agreement may be inferred from circum-l 
stances. 

When the evidence is examined it’will 
appear that it was only one gang which 
was charged and proved and that the 
approver and the appellant Natu joined 
it in time for the Meheran dacoity in 
December, 1922. Consequently there is no 
question of misreception of evidence or 
misjoinder of charges on the ground that 
the three gangs have been intermingled. In 
point of fact the first group of dacoities, 
namely Dhamaron and Malolediya affects 
none of the appellants except Natu with 
whom we shall deal later. There is, there- 
fore no force, in this argument. 

It is next contended that the learned 
Judge has misdirected the jury in regard 
to the letter Ex. 10, which purports to 
have been written by the approver'to his 
wife and to show that he is not really a 
dacoit but a spy in police pay. What the 
learned Judge says about it is this: 

At the close of the cross-examination of the 
approver he was handed this letter and was ask- 
ed whether or not it had been written by him. 
After seeing the letter he answered^-it is not in 
my hand-writing and not written by me. The 
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letter was marked provisionally ‘X\ Then the 
approver was asked to write at the dictation of 
the then pleader for the defence who was then 
in conduct of the case. Accordingly he wrote 
at the dictation of the learned pleader. Two 
other letters purporting to have been written to 
the approver by his wife were shown to him. 
He denied that they were in the handwriting 
of his wife, that he had ever received them and 
stated that his wife always wrote to him over 
the signature ‘Bini’. Nothing more was heard 
of the letter purporting to have been written by 
Suren to his wife until the argument of the 
learned pleader for the defence. He has now 
asked you to compare the admitted handwrit- 
ting as shown in the dictation taken down, with 
that of the letter purporting to have been 
written by Suren, and also with the entries in 
the Khota book of Ram Malakar, £xs. 3 and of 
£x. 1 and from this comparison to find that the 
letter in question was actually written by Suren 
from the gaol. In the first place I must caution 
you evidence of comparison of handwriting is 
often extremely dangerous. Of all methods of 
proving a document that of comparison of hand* 
writing by an inexpert witness is the most 
unsatisfactory. Your own common sense will 
tell you this. If a man wishes to forge a docu- 
ment and make it appear to be in the hand- 
writing of another, then ha will naturally 
follow as closely as possible the peculiar charac- 
teristics of the other's handwriting. He will 
also imitate any paouUaritles of expression. If 
he knows that the other person is in the habit 
of using certain expressions or of making cer- 
tain mistakes in spelling, he will introduce them 
into the forgery in order to provide an appea- 
rance of genuineness in the forgery. In fact 
the essence of a successful forgery is that it 
should resemble the original as closely as possi- 
ble. The better the forgery the more difdcult it 
is for any person who is not a handwriting 
expert to distinguish it from a genuine script. 
In the present case the alleged writer of the 
letter says it is a forgery, is not written by him. 
The defence have asked you to compare it with 
his admitted handwriting and find it genuine. 
It is a point which is for your decision, but 
your decision must be made bearing in mind the 
caution that I have given you. 

We are of opinion that the warning 
given to the jury was quite proper. It was 
plainly a matter for the jury to decide 
whether th» letter was genuine or not and 
it the defence maintained it was, nothing 
could have been simpler than for them to 
have called an expert 'to tell them what 
he thought. A grievance is sought bo be 
made from the fact that the wife was not 
examined, but here again the defence 
might have summoned her if they wanted 
her. 

Somecritioizm is directed against the 
way in which the search of Fabik’s house 
was conduoted and it is urged that all the 
witnesses to the search were not called. 

The search list Ex. 122 shows that a 
very large number of articles were found 
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audit was important that they should bo 
carefully recorded with all particulars. 
There is, therefore, nothing suspicious in 
the fact that this took more than one day 
to do. 

As regards the second point, it appears 
that the search book place in the presence 
of three witnesses one of whom was 
examined. It was plainly unnecessary 
to call every witness. It would ^e for 
the jury tosayaf they were satisfied upon 
his evidence that there was no reason to 
suspect any irregularity, and whether 
they were or were not, there was no rea- 
son to burden the record unduly. 

The further suggestion made by the 
learned vakil that some of the articles 
which were identified as stolen property 
at the trial were planted in Fatik’s house 
rests on no evidence and is apparently 
unfounded. (The judgment then consi- 
dered the evidence in the case of each 
accused and with certain modifications 
{n sentences the appeals were dismissed). 
Rankin, C. J. — I agree. 

N K. Appeals partly alloived. 
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SUHRAWAKDV AND MALLIK, JJ. 

Hatimullah and others — Defendants — 
Appellants. 

V. 

Mahamad Abju Choudhury — Plaintiff 
— Respondeat. 

Appeals Nos. 2^37 to 2M2 of 1924, 
Decided on 6bh July 1927, from ap- 
pellate decrees of the Ist Sub-Judge, 
Sylheb, D/- 23rd June 1924. 

(a) Evidence Aol, S. 115 — Landlord and 
f.enanU 

Where the tenancy under the plaintiff ia 
once denied, the tenants would not be entitled 
to claim on a future occasion that the tenancy 
under the plaintiff was subsisting. 

ib) Landlord and tenant — Forfeiture arises 
only when the tenant expressly repudiates the 
tenancy. 

The principle of forfeiture by disclaimer is 
that where the tenant denies the landlord's 
title to recover rant from him bona fide on the 
ground of seeking information of such title or 
having such title established in a Court of law 
in order to protect himself, he is not to be 
charged with disclaiming the landlord's title. 
But where the disclaimer is done not with this 
object but with an express repudiation of the 
tenancy under the landlord, it would operate 
as forfeiture. [P 315 C 1] 


Haximollah V. Md. Abju Choddhuby 
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(c) Tran»Ur of Properly Act, S. Ill— For- 
Jeiture may arise even when tenant does not 
deny tenancy hut s^ts tip title of third person. 

The English law of forfeiture has been as- 
similated with the law of transfer in India and 
has been embodied in 8. Ill, Cl. (g), where one 
of the grounds for forfeiture is said to be set- 
ting up by the lessee a title in a third person. 
■This indicates the principle of law that a ten- 
ancy may suffer forfeiture even though the 
itenant may not . deny his tenancy but seta up 
the title of a third person : A. I. R, 1919 P. C, 
it [P 315 C 2] 

Hemendra Kumar Das — for Appellants. 

Benoyendra Nath Palit — for Respon* 
'dent. 

Judgment. — These six appeals are by 
tihe defendants in suits for ejeotment. 
It is not necessary to deal with the vari- 
ous points involved in the suits as the 
-only question that has been raised and 
discussed before us is whether in the 
ciroumstanoes of these cases there was a 
forfeiture of the tenancies by disclaimer 
by the defendants. It appears that there 
was a separate Hisya No. 14 of Taluk 
No. 27 under Gheak No. 5 of the Thak 
Map. It stood in the name of one 
Amirunnessa and was subsequently sold 
for arrears of revenue and purchased by 
' the present plaintiff. He previously 
brought suits for rent against those de- 
fendants but they having denied the re- 
lationship of landlord and tenant between 
him and themselves he had to withdraw 
the suits. He then brought the present 
suits for recovery of khas possession on 
the ground that the repudiation by the 
defendants of the relationship of landlord 
and tenant between him and them ope- 
rated as a forfeiture of the tenancies, if 
they had any. The main defence of the 
defendant was that the lands did not 
belong to the plaintiff's Taluk No. 27 but 
that they belonged to the Maliks of 
Taluks Nos. 8, 28, 30 and 32 under whom 
they were holding and that they were 
never the tenants of the plaintiff or his 
predecessor the owner of Taluk No. 27. 
The first Court found that; lands in 
suit appertained to Taluk No. 27 but that 
the defendants were bona. fide tenants of 
the lands and that the disclaimer in the 
previous suit was not sufficient in la for 
forfeiture of the tenancies. In this view 
it dismissed the plaintiff’s suits. The 
(earned Subordinate Judge in appeal has 
dissented from the view taken by the 
Munsif on fact as well as on law and 
holding that the disclaimer was sufficient 
in law to operate as forfeiture he decreed 
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the plaintiff’s suits. Against the deer 
sion of the lower appellate Court the 
defendants have appealed and it is argued 
on their behalf that the allegations made 
by the defendants in their written state- 
ments in the previous suit did not 
amount to a disclaimer such as to work 
forfeiture of the tenancy. In the previ- 
ous suits for rent the defendants filed 
written statements of which a trans- 
lation has been placed before us by the 
learned vakil for the appellants in which 
they said that the suits were not main- 
tainable as there was no relationship of 
landlord and tenant between the plaintiff 
or his predecessors and the defendants 
and that the real owners of the lands in 
suit were persons whose names were 
mentioned in para. 4 of the written state- 
ment. In para. 10 of the written statement 
the defendants gave a series of denials 
to all the allegations made by the 
plaintiff and characterized the plaintiff’s 
claim as totally false, imaginary, collusive 
and fraudulent. The essence of the defence 
in that suit was that the defendants were 
not the tenants of the plaintiffs or his 
predecessors in respect of Taluk No. 27, 
that the lands belonged to the other 
taluks and that they were holding the 
lands under the owners of those taluks. 
The learned Subordinate Judge records 
the following findings : 

There is nothing to hold that the defendants 
hold the lands of Taluk No. 27 as bona fide 
tenants for upwards of 12 years. There can be 
no doubt that the defendants were the tenants 
of the plaintiffs: so the plaintiff, a bonafide pur- 
chaser, is enittled to recover khas possession 
and wasilat from the defendants who in collu- 
sion with the Maliks of other Taluks set up a 
hostile title and denied the plaintiff’s right. 
If the defendants would be bona fide. tenants of 
the lands by taking patta afrom the Maliks of 
taluks Nos. 8, 28, 30 and 82 then defence would 
be a plausible one. But they are in collusion 
with their alleged landlords and persist in set- 
ting up adverse right even after the previous 
decision which bind their alleged landlords as 
well as the defendants. 

It may be noticed here that there was a 
previous suit between the alleged land- 
lords of the defendants and the plaintiff’s 
predecessors with regard to the lands in 
suit which was finally decided by the 
High Court and in which it was held 
that the lands in suit belonged to Taluk 
No. 27. On these findings all the learned 
discussion on the abstract question how 
far a disclaimer operates as forfeiture 
hardly arises. The findings come to this, 
that the defendants have not acquired 
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any permanent right in the lands but 
have been in possession of these lands in 
collusion with the Maliks of the other 
taluks not as bonafide tenants but in 
order to deprive the plaintiffs of his 
land. 

The learned vakil for the appellants, 
however, contends that in law in order 
that a disclaimer should operate as for- 
feiture it should be a disclaimer of the 
tenancy in genera] and setting up of an 
adverse right by the tenant in himself. 
In other words if the tenant denies the 
relationship of landlord and tenant bet- 
ween the plaintiff and himself and sets 
up a third person as his landlord, claim- 
ling and not renouncing the status of a 
[tenant, there is no forfeiture of the ten- 
Jancy in law. It is conceded that under the 
law prevalent in the province from which 
ithis case comes the denial of the land- 
lord’s right works forfeiture on the an- 
alogy of the English law on the subject: 
see the case of Nizamuddin v. Mamta- 
zuddin (l). In support of the broad pro- 
position that has been placed before us 
by the learned vakil for the appellant we 
have been pressed with the decision in ii. 
Mathewson v. Jadu Mahto (2). That case 
on a close examination does not support 
the appellants’ contention. In that case 
the defendant in the previous suit had 
stated that he was not aware of the 
plaintiff’s predecessor-in-title having any 
interest in the land, that the decree, 
auction-sale and kobala on which the 
plaintiff based his claim weie collusive 
and fraudulent and that he had a jungle- 
bari right in the land. In his evidence 
the defendant said: 

I have no relationship of landlord and tenant 
with Mr. Mathewson the plaintiff in the suit. 

I owe no money to him. I am a tenant of Lalit 
Ghose to whom I pay rent. 

With regard to the defence stated in 
the written statement the learned Judges 
held following the English law on the 
point and the decisions of this Court that 
it did not amount to a disclaimer operat- 
ing as forfeiture in as much as the tenant 
sought information, with regard to the 
strength of the plaintiff’s title. With 
referijWice to the statement .made in the 
cause of his deposition by the defendant 
the learned Judges seem to be of opinion 
that it might have entailed forfeiture but 
in that case they did not say so because 
they could not trust the memorandum on 
(I) [190ir28Cal. l85=6 0; W. N. 263. ' 

(2J [1908] 12 C. W. N. 625. 
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the record of the tenant’s deposition ii> 
that case as it was not in conformity 
with the provisions of the Civil Procedure 
Code. That case, therefore, does not sup- 
port the appellants’ contention. The rule 
with reference to this branch of the 
English law has been explained by Parke, 
B., in Deod Gray v. Stanton (3). At p. 702 
the learned Baron observes thus : 

A disavow by ^he tenant of the holding 
under the particular landlord, by words only, 
is sufficient. 

In explanation of this dictum the 
learned Baron adds: 

But in order to make a verbal or written dis- 
claimer sufficient, it must amount to » direct 
repudiation of the relation of landlord and 
tenant or, to a distinct claim to hold possession 
of the estate, upon a ground wholly incon- 
sistent with the existence of that relation 
which by necessary implication is a repudiation 
of it. An omission to acknowledge the landlordf 
as such, by requesting further information will 
not be enough. 

This rule seems to have been based 
upon a consideration of not allowing a 
party to make inconsistent cases at dif- 
ferent times by saying that ,the relation- 
ship of landlord and tenant does not exist 
between the plaintiff and the defendant 
and then saying on a future occasion that 
he was a tenant on the land and that he 
was willing to treat the plaintiff ‘as the 
landlord and should not therefore, be eject- 
ed from the land. Some English authorities 
have held in these circumstances that 
the defendant is estopped. There have 
been several cases on this point in this 
Court and all of them followed the 
principle that when the tenancy was 
denied under the plaintiff he should not 
be entitled to claim on a future occasion 
that the tenancy under the plaintiff was 
subsisting. The cases which deal with 
this point are mostly cases under the 
Bengal Tenancy Act, where the defence 
of the tenant repudiating the tenancy 
has been given effect to by the decree of 
the Court. In such cases, as has been 
held in Ekambar v. Hara Beiva (4), the 
principle of res judicata comes into play. 
But the principle seems to be the same 
in oases where the defence has succeeded 
and in oases where the plaintiff had to* 
abandon the suit on account of the de- 
fendants’ defence; for in one case the 

S [1836] 1 M. & W. G96. 

[1911] 15 0. W. N. 335=8 L 0. 660=13 
C. L. J. 1. ^ 
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decision in the previous suit operates as 
an estoppel by judgment and in the 
other case the denial estops the defendant 
from taking an inconsistent position in 
a subsequent suit. The principle govern- 
ing the law of forfeiture by disclaimer 
has been considered in many oases. See 
the cases of Mallika Dasi v. MaJchan 
Lai Ghowdhury (5), Pratap Narain 
Mukhe^jee v. Biraj Dasi (6) and Annada 
Gharan Dutt v. Mohim Ghandra Ghua 
(7). The principle to be deduced from 
all these cases is that where the tenant 
denies the plaintiff’s title to recover rent 
from him bona fide on the ground of seek- 
ing information of such title or having 
such title established in a Court of law 
in order to protect himself, he is not to 
be charged with disclaiming the plain- 
tiff’s title. But where the disclaimer is 
done not with this object but with an 
express repudiation of the tenancy under 
the plaintiff, it would operate as forfei- 
ture. One of the cases on this point, 
namely, the ca«e of Miadhur v. Rajani 
Kanta Roy {%), throws some light on the 
question which has been canvassed be- 
fore U3. There the defendant in a suit 
for rent had denied the plaintiff's title 
and claimed to hold under a third party. 
It was held that in a suit for ejectment 
by the landlord the defendant was de- 
barred from ploading his tenancy and 
claiming possession on that ground. 
Though it was a case under the Bengal 
Tenancy Act and the plaintiff’s previous 
suit for rent was dismissed on the de- 
fendant’s objection, the principle under- 
lying the decision in that case is appli- 
cable to the present case. 

But the question may bo looked at 
from another standpoint. In the present 
case it has been found by the lower ap- 
pellate Court that the defendants’ title 
had not been perfected by 12 years pos- 
session. They are at best non- occupancy 
raiyats with all the incidents of tenancy- 
at-will. As has been pointed out in the 
case of Maharaja of^Jeypur v. Rukmini 
Pattamahadevi (9) quoting from the 
judgment in an English case, 

' that denial or disclaimer by a tenant of this 
oharaoter need not be held to work a forfeiture, 
the holding being subject to the mutual will of 

(6) [1905] 2 C. L. J. 389=9 C. W, N. 928. 

(6) [1914] 19 C. L. J. 77=20 I. C. 823. 

(7) [1917J 26 G. L. J. 261*=42 I. 0. 673. 

(8) [1910] 14 0. W. N. 339=5 I. C. 708. 

(9) A. I. R. 1919 P. C. 1=42 Mad. 689=46 
I. A. 109 (P.^C.). 


landlord and tanant to determine it on giving 
the usual notice, evidence of a disclaimer in 
evidence of an election to put an end to the 
tenancy and supersede the necessity for such 
notice. 

On the authorities and on a common 
sense view of the matter, we are not pre- 
pared to accept the contention of the ap- 
pellant that if the tenant does not claim 
a right in himself and admits tenancy 
under a third party, he cannot be sued 
as a trespasser. The English law of for-, 
feiture has been assimilated with thel 
law of transfer in this country and has 
been embodied in S, 111, Cl. (G), T. P. 
Act. where one of the grounds for for- 
feiture is said to be setting up by the 
lessee a title in a third person. This in- 
dicates the principle of law that a ten- 
ancy may suffer forfeiture even though 
the tenant may not deny his tenancy but 
sets up the title of a third person. 

The findings of the lower appellate 
Court in this case are strong enough to 
maintain the decree passed by that Court, 
They are that the defendants are not 
bona fide tenants, that they colluded with 
the Maliks of the adjoining taluks to de- 
prive the plaintiff of the lands of which 
he was owner and they persisted in sett- 
ing up adverse title even after the deci- 
sion in the previous litigation between 
the landlord of taluk No. 27 and the 
landlords of the other taluks which was 
binding on the landlords now set up by 
the defendants. It has not been found* 
that the defendants are bona fide tenants 
of the land and have any right to remain 
on the lands. Apart from the question of 
forfeiture of tenancy, in the view taken' 
by the lower appellate Court it seems- 
that the defendants had no such tenancy' 
as to be terminated by forfeiture. 

In the result we hold that the decision 
of the lower appellate Court on the facts 
found by it is correct and these appeals^ 
are dismissed with costs. 

N'K. Appeals dismissed,^ 
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Pankin, C. J., and Mitteb, J. 

Ray Monmotha Nath Mitter — Plaintiff 
— Appellant. 

V. 

Rajeswar Rai Ghowdkury and another 
Defendants— Respondents. 

Appeal No. 2058 of 1924, Decided on' 
29th June 1927, from appellate decree 
of 3rd Sub-Judge, 24-Pergana8, D/- 2lsfc 
July 1924. 
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{a) Civil P, C; 8. ICO—T/ie proper effect of 
a proved fact is a queetxon of law. 

The proper effect of a proved fact is a ques- 
tion of law, and the question whether a 
(tenancy is permanent or precarious seems to 
the a legal inference from faots and not itself 
a question of fact and, therefore, a second ap- 
peal lies from it : A, /. B, 1927 P C. 102 (P.C.). 
Bef. [P 317 C 1] 

(6) Bengal Tenancy Act, S, 88 — Receipt of 
rent by the agent — Landlord is not bound by 
>ev€ry statement therein — Landlord and tenant. 

It cannot be affirmed as a general proposition 
•of law that a landlord is always bound by 
every statement given in the receipts of rent 
by the gomastha. When an agent of the land- 
lord has accepted from the various tenants in 
(the occupation of a holding at one rental, 
proportionate parts of the rents, it does not 
bind the landlord to recognize a separation 
of the tenancy in absence of evidence to con- 
nect the landlord with the receipt of any pro- 
portionate rate of rent by the agent : 6 C,W.N, 
.828 ; 10 C. W, N, 216 and 16 W,B. 97, Ref, ; 25 
<Jal. 531, List, [P 318 C 1] 

fc) Landlord and tenant — Suit for ejectment 
^Tenant setting up defence that he has a 
right of permanent tenancy must prove that he 
has such right — Evidence Act, S. 101. 

It cannot now be doubted that when a te- 
nant of lands in India, in a suit by his land- 
lord to eject him from them, sets up a defence 
(that he has a right of permanent tenancy in 
(the lands, the onus of proving that he has 
such right is upon the tenant : A, I. B, 1924 
P. C, 66 and 16 Cal, 223 (P. C.), Bel, on, ; 32 
Cal. 61 (P.C.) and 28 Cal. 738, Dist. [P 319 C 1] 
{d) Landlord and tenant — Four holdings 
amalgamated into one, three holdings being 
(tenancies- at- will — Fourth holding a perma^- 
nent tenure — Facts that an unaltered rent 
has been paid for 57 years and that there ex- 
isted a pucca building on a small portion of 
it at some distant time are sufficient to make 
•the amalgamated holding a permanent tenure. 

Four holdings were amalgamated into one 
holding. From among them, the first, second 
and third holdings were tananoies’at-will at 
the time and the fourth was a permanent hold- 
ing. The position of the consolidated hold- 
ing wntp that an unaltered rent had been 
paid for 67 years and there existed a pucca 
holding on a "small portion of it at some distant 
time. 

Held ; that the mere fact of amalgamation 
of four holdings into one would not change the 
respective incidents of the holdings in the 
absence of a contract to the effect that it was 
intended to ohange these incidents and give a 
higher status to the tenant of the amalga- 
mated holding. The fact of unaltered re^ and 
existence of a pucca structure on a portion are 
not sufficient to raise the inference of per- 
manency : A, I. R. 1924 P. G, 65 ; 16 Cal, 223 
<P. C.) ; 32 Cal. 41 ; 32 Cal. 51 and 28 Cal. 738, 
Dist. [P 320 0 .1,2] 

N, 0. Bose, A. N. Bose aud Satyendra 
Nath Mitter — for Appellant. 

Brogo Lai Chakraburty and Suresh 
Chandra Talukdar — for Respondents. 


Judgment. — The suit in which this 
appeal arises was for ejectment of the 
respondents from some 25 cattas of land 
in Punjab Nayabasti, within the muni- 
cipal boundaries of Calcutta. Theplain- 
titf-appellant alleges in his plaint that 
the defendanta-respondents are tenants- 
at'will liable to ejectment on a proper 
notice to quit and that such notice had 
been served upon the defendants* pre- 
decessor one B'fseswar Roy Choudhury. 

The claim of the respondents is that 
the disputed land has been held by them 
and their predecessors on permanent 
tenure and that no notice to quit was 
served on them. 

The Munsif ofAlipurwho tried the 
suit held that the notice to quit was 
properly served but decided in favour of 
the respondents on the ground that the 
respondents’ tenure is permanent. The 
plaintitt appealed to the Subordinate 
Judge of 24 Pargannas who came to the 
conclusion that the holding in suit is 
permanent and that the defendants are 
not liable to ejectment and on this find- 
ing dismissed the plaintiff’s appeal. 

In second appeal the learned advocate 
on behalf of the plaintiff-appellant con- 
tends that the findings of fact arrived 
at by the lower appellate Court do not 
give rise to the legal inference that the 
tenure of the respondents is a permanent 
tenure. It has not been seriously con- 
tended before us by the learned vakil for 
the respondents that the findings of the 
Subordinate Judge that the respondents’ 
tenancy was permanent, was one of fact 
and was binding on us in second appeal ; 
nor could such contention be success- 
fully raised. The question here, as in all 
other similar cases, is whether the true 
inference from the faots is that the te- 
nure is permanent or precarious, the 
burden of proof being on the tenants 
respondents. In this connexion I need 
only refer to the following observations 
of the Judicial Committee in a recent 
case. 

a third question, more formidable in cha- 
racter, must be disposed of before their 
Lordships farther proceed. The learned 
District Judge on appeal here, dismissed 
the respondent’s suit, finding that the ap- 
pellants’ tenancy was permanent. It is, 
therefore; contended by the appellants that 
this finding was one of fact by the learned 
Judge not open to review either by the High 
Court on second appeal or by i»his Board. Now 
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their Lordships would be the last to seek 
to abridge the effect of 8 s. 100 and 101, Civil 
P. C., or weaken the strict rule that on 
second appeal the appellate Court is bound 
by the findings of fact of the Court below. 

They are well aware, moreover, that ques- 
tions of law and of fact are often difficult to 
iisentangle. It is clear, however, that the 
proper efiect qf a proved .fact is a question of 
law, and the question whether a tenancy is 
permanent or precarious seems to them, in a 
case li&e the present, to be 9 . legal inference 
from facts and not itself a question of fact. 
The High Court has described the question 
here as a mixed question of law and fact, a 
phrase not unhappy if it carries with it the 
warning that, in so far as it depends upon 
fact, the finding of the Court on first appeal 
must be accepted. On these lines, which the 
High Court appear strictly to have observed, 
the appeal to that Court was competent and it 
was in their Lordships* judgment open to the 
learned Judges there to entertain it as they 
did : See Dlianna Mai v. Moii Sagar (1). 

The facts found by the lower appel- 
late Court are these : The disputed land 
which is now one bolding originally con- 
sisted of i separate holdings which were 
subsequently amalgamated into one. The 
area of land, the name of the tenarit and 
the rental payable for each holding are 
given in the table below. 

Tenant. _ 

Rs. As. Gds. K. 

1 . Jagannath Mistry. 7J Cattas 3 111 

2. Abhoy Charan Shah 16 » 12 0 0 0 

3. Sreenath Sarkar IJ ,, 1111 

4. Gopal Bairagi. 4 »i 14 0 0 

The date of creation of the first of 
these holdings is unknown. The other 
three tenancies were created after 
1258 B. S. (1851 A. D.) and before 
1268 B. S. (1861 A. D.). The last two 
holdings were amalgamated in 1268 when 
the rent was increased to Es. 2'8-annas. 
The rent of the second holding was in- 
creased to Rs. 24 in 1265 B. S. (1858 
A. D.) and the rent of the first holding 
was increased to Rs. 10 in 1261 B. S. 
(1864 A. D.). There has been no change 
in the rental of any of these four hold- 
ings since 1271 B. S. (1864 A. D.). On 
the 6th of Aghrayan 1289 B. S. (1882 
A. D.) defendants’ predecessor Barada 
Kanta Roy purchased these holdings 
from Anandamoyi, Dasi, wife of the te- 
nant Abhoy Charan Saha in the benami 
of Rakhal Chandra Mukherjee. Biseswar 
was the son of Barada Kanta Roy and 

(1) A. I. R. 1)927 P. C. 102 = 8 Lab. 673 = 
54 I. A. 178 (P. C.). 


the defendants are the sons of Biseswar. 
Notice to quit was served on Biseswar 
by the plaintiff. The conveyance in 
favour of Anandamoyi from the origi- 
nal tenant of these four holdings has not 
been produced in this case. But the 
conveyance in favour of Barada by 
Anandamoyi. Ex. “ B” shows that the 
four holdings were regarded as two ; one 
was the amalgamation of holdings 1, 3 
and 4 with the consolidated increased 
rental of Rs. 12-8-annas and the other 
was holding No. 2 with the increased 
rental of Rs. 24. In Ex. B holdings 
were described as Kayemi Mourashi (Per- 
manent). Ex. B also shows that the 
second holding of 16 cattas was Ananda- 
moyi’s dwelling house and that she had 
one pucca one-storied house on the same ; 
besides there was one “ Golepata” hufc 
on the amalgamated holdings of Rs. 12-8. 
The lower appellate Court also referred 
to certain dakhilas (rent receipts from< 
1295 B. S. (1888 A. D.) to 1303 B S. 
(1896 A. D.). In each of those dakhilasi 
there is an entry made by the gomastha 
of the plaintiff that the holding was a 
mokarari mourashi one. No document 
has been produced in this case to show^ 
to what extent the gomastha had autho- 
rity to bind the plaintiff by an admis- 
sion of the kind made in the dakhilas as- 
to the permanent character of the hold- 
ing in question. 

If these admissions can be regardedt 
as admissions made by or on behalf 
of the plaintiff they would be veryv 
strong evidence in support of the defend- 
ants’ case. Apparently it was con- 
sidered in the lower Court that unless 
the plaintiff could displace the state- 
ments of his gomastha by showing his^ 
ignorance of their being made his case'^ 
would be defeated or seriously damaged. 
Indeed the lower appellate Court goes to 
the length of holding that the statement 
in the dakhijas would conclusively prove 
that the holding is a mokarari mourashi 
holding. Although there is a column in 
the rent receipts showing the nature of 
the tenancy, in cases governed by the 
Transfer of Property Act, it is not usual 
to indicate the nature of the tenancy in 
the rent receipts. The admission made 
by the gomastha was a gratuitous admis- 
sion and, may be withdrawn unless there 
is some obligation not to withdraw it. 
Ordinarily the gomastha is authorized 
to receive rents, to give a discharge tc 
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tenants for such rents and in some eases 
even to recognize the transferee of an oo- 
oupanoy holding but it certainly is not 
usual for a gomastha to confer any per* 
manent right on tenants or to make any 
admission in respect of tenants’ right 
which may be binding on the landlord. 
It is true the landlord might have proved 
the extent of the authority of his go* 
mastha but in the absence of such autno^ 
rity it cannot be laid down as an in* 
flexible rule that the presumption must 
«be that the gomastha had authority for 
doing everything which he may do even 
to the detriment of his nlaster in con- 
nexion with matters which are not pro- 
perly within the scope of his employ- 
ment. In this case a former Naib of the 
plaintiff deposed that the gomastha had 
nc authority for writing the words “ mo* 
karari mourashi” in the rent receipts. 
The lower appellate Court does not 
refer to this evidence. All that it says 
is that the onus lay on the plaintiff to 
prove the extent of his gomastha’s auth- 
ority as tliat fact was within the special 
knowledge of the plaintiff and the plain- 
tiff has not proved it and ho presumes 
from this that the gomastha had autho- 
rity to give the description in the dakhi- 
las as to the permanent nature of the 
tenancy. It cannot be affirmed as a 
general proposition of law that a 
landlord is always bound by every 
statement given in the receipts of rent 
rent by his gomastha. There are cases 
in the books which go to show that when 
an agent of the landlord has accepted 
from the various tenants in the occupa- 
tion of a holding at one rental propor- 
tionate parts of the rents, it does not bind 
the landlord to recognize a separation of 
the tenancy in absence of evidence to 
connect the landlord with the receipt of 
any proportionate rate of rent by the 
agent. See Maharani Beni Pershad v. 
Goberdhan (2) and Maharani Beni Per^ 
shad V. Badhin (3). 

In the case of Bhojohurree v. Aka 
Golam (4), this Court held that the pur- 
chaser of a ryoti tenure is bound to com- 
municalie with the zemindar and obtain 
his consent to the transfer of the tenure ; 
without this being done, a gomastha’s 
receipts of rent are not binding on the 
zemindar. On the other hand in a Full 

^[2) G.'wTnT823. 

(3) [1906J 10 C.W.N. 216. 

(4) [1871] 16 W.R, 97. 
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Bench case Pyari Mohun v. Gopal Paik 
(5) it was held that a landlord was bound 
by a receipt given by his agent con- 
senting to a division of the holding and a 
distribution of the rent payable in res- 
pect thereof, within the meaning of S. 88, 
Ben. Ten. Act. In this Full Bench 
case it was assumed that the agent was 
duly authorized to give such a receipt. It 
seems to me tl;>at no inflexible rhle of 
law can be laid down to the effect that 
the landlord is bound by every statement 
made in the receipt. It has been con- 
ceded by the learned vakil for the respon- 
dent in this case that the entry with re- 
gard to the nature of the tenancy in a 
rent receipt would be a superfluous and 
unnecessary entry in cases of tenancies 
governed by the Transfer of Property Act. 
So this admission of the nature of the 
tenancy by the gomastha as I have al- 
ready pointed out was a gratuitous ad- 
mission. There was ^ot here any title 
on which such an admission can rest. No 
papers have been produced to show that 
the landlord before the admission treated 
the tenancy in question as a permanent 
tenancy. It is to be noticed, also that 
this admission of the gomastha is con- 
tained in receipts for eight years ending 
with the year 1896 and since 1896, no re- 
ceipts were granted because of the dis- 
pute between the parties as to the nature 
of the tenancy. The admission, therefore, 
being out of the way we have now to 
consider whether the findings lead to the 
inferenoe that all these four tenancies 
aforesaid are permanent tenancies. 

Summarizing the findings of the lower 
appellate Court we find the broad facts to 
be these : — With regard to the first hold- 
ing of seven and half cattas the origin is 
unknown ; its rent was enhanced to 
Rs. 10 in 1271 B S It was amalgamated 
with holdings 3 and 4 some time before 
1298 B. S. (1882 A. D.), some “Golepatta” 
huts stood on this consolidated holding 
at some time. With regard to holdings 
3 and 4 their origin is traceable and they 
were created between 1258 and 1268 B. 
S.; they were amalgamated in about 1268 
and the rent was increased to Rs. 2-8-0 
in about the same time ; these two 
amalgamated holdings 'were again amal- 
gamated with holdings 1 and 2 in about 
the year 1289. With regard to holdings 
1, 3 and 4 rent had not remained un- 
ohaneed before 1271 hut th^re has been 

“(5) [1698] 25 Cal. 581=2 C.W'.N. 875 (P.B). 
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not appear that these three holdings were 
Let for residential purposes ; the land is 
hooiestead land within the municipality 
and has been used as an **Arat” i. e. for 
bhe purposes of shop. These ciroum- 
stances alone, namely, unaltered rents for 
57 years and one transfer of these hold- 
ings are not sufficient to raise the infer- 
ence* of permanency. It has nob been 
shown that the claim of permanent tenure 
as asserted in Ex. “B” i. e., the kabala by 
Anandamoyi in favour of defendants* 
predecessor-in-interest Barada Kristo Roy 
in the benami of Bakhal Chandra Mu- 
kherji was brought home to the know- 
ledge of the appellant or his predecessors- 
in-title and was acknowledged by them. 
There are no pucca structures in the 
land. It has not been shown that they 
were let for residential purposes. It is 
not shown that they were being used for 
residential purposes. And the fact that 
they were amalgamated with holding 2 on 
which at one time a pucca structure stood 
cannot give to these holdings the charac- 
ter of permanency. 

In the case of Namapillai Marakayar 
V. Bamanathan Ghettiar (6), the Judicial 
Committee laid down the law in regard 
to the matter in hand in the following 
words : 

It cannot now be doubted that when a tenant 
of lands in India in a suit by his landlord to 
eject him from them, sets up a defence that he 
has a right of permanent tenancy in the lands, 
the onus of proving that he has such right is 
upon the tenant. In Secy, of State v. Luoh- 
\meswar Singh (7), it was held that bhe onus of 
proving that they had a permanent right of 
occupancy in lands was upon the defendants, 
who alleged it as a defence to a suit by their 
landlord to eject them, and that proof of long 
occupation at a fixed rent did not satisfy that 
onus. 

And again : 

A permanent right of occupancy in land in 
India is a right, subject to certain conditions, 
of a tenant to hold the land permanently which 
he occupies. It is a heritable right, and in 
some places it possibly may be transferable by 
the tenant to a stranger. That permanent 
right of occupancy can only be obtained by a 
tenant by custom, or by a grant from an owner 
of the land who happens to have power to grant 
such a right, or under an Act of the Legis* 
lature. 

Having regard to these pronouncements 
we are not satis Qed that the defendants 
thave satisfied the onus of proving that 

(6J A.I.B. 1924 P.C. 65=47 Mad. 337=51 l.A. 

83 (P.C ) 

(7> [1889]*l()*Cal. 223-16 LA. 6-5 Bar. 275 

(P.G.). 
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they have right of permanent tenancy in 
these holdings. 

The learned Vakil for the respondent 
has relied on two decisions of the Judi- 
cial Committee Upendra Krishna Mandal 
V. Ismail Khan (8) s^nd Nilratan Manial 
v. Ismail Khan (9). In the first of these 
oases the case of the tenants rested on a 
series of transmissions of properties by 
sale and mortgage which went back as 
far as 1826 and the continued possession 
of the tenants and their predeoessors-in- 
title at an unaltered rent and on a kabu- 
liat which show that these transmissions 
of property as permanent tenancy was 
brought home to the landlord who re- 
cognized the right created by these docu- 
ments by accepting a kabuliat. In the 
second case the land had been occupied 
by the tenants’ predecessors at an un- 
altered rent for 100 iyears They had 
built on it and have dealt with the pro- 
perty by sale and mortgage. A kabuliat 
and a patta were executed which brought 
home to the landlord, knowledge and re- 
cognition of the tenants’ transmission of 
the property by sale in an instrument 
which purported to convey a permanent 
and inheritable right. 

Reliance has been placed by the learned 
vakil for the respondent on the case of 
Casperz v. Kedarnath Sarbadhikari (10). 
That case is also distinguishable. For 
in that case the following facts co-ex- 
isted : — 

(1) Long possession by the defendants 
and their predecessors, 

(2) the landlord’s permission to the 
defendants’ predecessors to build a pucca 
house upon it ; 

* (3) the existence of the house there for 

a considerable time ; 

(4) the addition to the building by 
successive tenants, 

(5) the transfers of the tenure from 
time to time by succession and purchase; 

(6) the acquiescence of the landlord in 
such transfers of which he could not 
have been ignorant as he accepted rent 
from the transferees. 

So far as holdings 1, 3 and 4 are con- 
cerned all these elements do not exist in 
the present case. For the reasons above 
stated the legitimate inference to be 

(8) [1905] 32 Cal. 41-31 l.A. 144=8 C.W,N. 

889 (P.C.). 

(9) [1905] 32 Cal. 51^31 l.A. 149=8 C.W.N. 

895 (P.C.). 

(10) [1901] 2S Gal. 738=5.C.W.X. 858. 
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drawQ from the facts in the present case 
is that with regard to nine oattas of land 
covered by holdinga I, 3 and 4 the posi- 
tion of the defendants is that of a tenant- 
at-will. 

The case with regard to holding 2 (16 
cattas of land) stands on a somewhat 
different footing from that of other hold- 
ings. It appears from the kabala (Ex. 
B) by whiph defendants* predecessor 
Barada Kristo purchased the holdings 
along with three other holdings from 
Anandamoyi that this holding was her 
(i. e. Anandamoyi’s) Bhadrasanbati 
(dwelling house) and that she had one 
pucca one storied house on this holding. 
This holding was created between 1258 
and 1268 B. S., and we find that some- 
time before 1289 B. S., there were pucca 
structures on the holding so that at any 
rate the inference might -be legitimately 
drawn that the land of ..this holding 
which was being used for residential pur- 
poses was let for jsuch purposes. The 
rent had not varied for 57 years and that 
the transfer was recognized by the land- 
lord and in all the circumstances it may 
be legitimately inferred that the appel- 
lant through his agent had notice of the 
existence of pucca structure on it. It 
has been argued on behalf ^of the appel- 
lant that Ex. B is not admissible in evi- 
dence against him as he was no party to 
the said document. But I think that 
this argument has no substance for the 
document although not inter partes is 
admissible in evidence as a transaction 
within the meaning of S. 13, Evidence 
Act, by which the right to this property 
was asserted. So that we have it that 
the buildings which were of a substantial, 
character were erected so far back as 
1882 and that the predecessorin-title of 
the defendants lived for sometime in it. 
In these circumstances it is indeed diffi- 
cult to say that the inference drawn by 
the Courts below that this holding 2 is a 
tenancy of a permanent character, is 
wrong. 

If we consider the incidents of the four 
holdings together after amalgamation into 
a single holding we find that an unaltered 
rent has been paid for 57 years and that 
there existed a pucca building on a small 
portion of it at some distant time. These 
two elements alone are not sufficient to 
raise the resumption of permanency. But 
it has been possible ' in the preseet case 
by reason of the evidence furnished by 
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Ex. **B** to distinguish between thelanda 
of holdings 1, 3 and 4 on which no per- 
manent structures stood and the lands of 
holding 2 on which such structures ex- 
isted. The mere fact of amalgamation of 
four holdings into one would not change 
the respective incidents of the holdings 
in the absence of a contract to the effect 
that it was intended to change those in- 
cidents and give ^ a higher status to the 
tenant of the amalgamated holding. No 
such contract has been proved in the pre- 
sent case and it is not suggested that any 
existed. We are, therefore, left to infer 
from proved facts the nature of the new 
consolidated tenancy. The fact of un- 
altered rent and existence of a pucca 
structure on a portion, as I have already 
stated, are not sufficient to raise the in- 
ference of permanency. It ds because of 
the fact that buildings existed on the 16 
cattas holding that wo are able to infer 
that the purpose for which the said land 
was held was a residential purpose and 
this fact brings the case within the pur- 
view of the decision of Sir Piohard Garth, 
Chief Justice, in the case of Oangadhar 
V. Ayimuddin (11), which was cited on 
behalf of the respondent. 

The result, therefore, is ithat the de- 
crees of the Courts below are set aside 
and in lieu thereof there will be a decree 
in favour of the plaintiff for ejectment 
from the nine cattas of land covered by the 
holdings 1, 3 and 4. The claim of the 
plaintiff for ejectment from holding 2 (16 
cattas of land) will be dismissed. 

The plaintiff will be entitled 'to mesne 
profits from the date on which the ten- 
ancy was determined by notice to quit. 
The mesne profits will be ascertained in 
the execution Court. 

Each party will bear their costs 
throughout. 

Rankin, C. J . — I agree. 

N.K. Decree set aside* 

{11} [1862] 8 Cal. 960. 
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Chotzner and Lort-Williams, JJ. 
Akhoy Kumar Ghose — Petitioner. 

V. 

Cor'poratio'a of Calcutta — Opposite 
Party. 

Criminal Revision No. 1328 of 1927, 
Dec ided on 24th February 1928. 
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(а) Calcutta Municipal Act (1923), S. 406 
%nd 488 — Accused found talcing delivery of con- 
signment of ghee discovered to he adulterated is 
not guilty of offence undep S* 409. 

An accused was found by a Food Inspector 
unloading a consignment at a railway station. 
One of the tins which the accused said, con- 
tained ghee, appeared to the Food Inspector to 
contain something else. He accordingly seized 
the consignment and took it to the Municipal 
Office. Thereafter he purchased for a sumj of 
four annas a sample of one of the tins for 
analysis and the analysis when made disclosed 
the fact that the ghee was grossly adulterated. 
Upon these facts, the accused was convicted. 

Held ; that ho could not be convicted of an 
offence under S. 40G. [P 321 C 2] 

(б) CalciUta Municipal Act (1923), Ss, 406. 
424 (1 ) — Compulsory sale is not sale within 
S. 406. 

A compulsory sale made under the provisions 
of S. 424. Cl. (1) cannot make any person 
amenable to the punishment provided for under 
S. 488 of the Act. 

Probodh Chunder Ghaiterjee and Biresh- 
war Ghatterjee — for Petitioner. 

Suresh Ghunder Ghiiokerhutty and 
Bhudhar Raider — for Opposite Party. 

Judgment. — The petitioner has been 
convicted under S. 4()6 read with S. 488, 
Calcutta Municipal Act of 1923. S. 406 
says : 

No person shall directly or indirectly himself 
or by any other person on his behalf sell, expose 
or hawk about for sale or manufacture or store 
for sale any food or drug which is adulterated 
or misbranded. 

According to the judgoaent of the 
learned Magistrate, the accused was found 
by the Pood Inspector unloading a con" 
signment of 16 tins at the Sealdah Rail- 
way Parcel Ofifioe. One of these tins 
which the petitioner said contained ghee 
appeared to the Pood Inspector to contain 
something else. He accordingly seized 
the consignment and took it to the Muni- 
cipal Office. Thereafter, he purchased 
fj>r a sum of four annas a sample of one 
(ft the tins for analysis and the analysis 
when m^fcde disclosed the fact that the 
ghee was grossly adulterated. Upon these 
facts, the petitioner was convicted as 
already stated and sentenced to pay a 
fine of Rs. 200. The question is whether 
he is liable for having committed an 
offence under S. 406. In our opinion, he 
is not, for the simple reason that none 
of the ingredients which constitute an 
offence under that section has been proved 
against him. It has been argued by 
Mr. Chuckerbutty who has appeared for 
the prosecution that the fact of the com- 
pulsory sale of the sample for analysis 
192ft 0/41 42 


constituted a sale within the meaning of 
S. 406. That is an argument which we 
cannot for one moment ^accept. It is 
plain that, if it had not been for this 
compulsory sale, there would have been 
no sale whatever and it seems to us im- 
possible to hold that a compulsory sale 
made under the provisions of S. 424 
Cl. (l) can make any person amenable to 
the punishment provided for under S. 488 
of the Act. We are, therefore, of opinion 
that this conviction cannot bo maintained. 
The Rule is made absolute. The convic- 
tion and sentence are set aside and the 
fine, if paid, will bo refunded. 

N.K. Buie made absolute. 
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Cuming AND » Gregory, JJ. 

Rripendra Nath Das — Accused — Peti- 
tioner. 


V. 

jEJmperor— Opposite Party. 

Criminal Revision No. 1164 of 1927, 
Decided on 15th December 1927. 

Penal Code, S, 409 — Accused a lessee from 
Government to collect rent and deposit it tn 
treasury — Failure to deposit within agreed time 
is not an offence under S, 409. 

The petitioner had executed a kabuliyat in 
favour of the Government whereby he agreed to 
realize the grass rent of a Mouzah payable to 
the Government lying within his jurisdiction 
and to deposit the said amount in the Govern- 
ment Treasury ou or before the date to be fixed 
by the Chief Commissioner or any other autho- 
rized officer from time to time, and if he failed 
to deposit the grass rent from his kist within 
the time fixed, the Government should be 
competent to realize from him or from his 
surety or sureties the said sum in arrears ac- 
cording to law prescribed for the realization of 
arrears of rent. The petitioner failed to depo- 
sit the rent as agreed to by him. 

Held: that the 'penalty would be that the 
amount would be recovered from his sureties or 
himself; the kabuliyat did not contemplate his 
being criminally prosecuted for failure to de- 
posit the amount realized. The position of the 
petitioner was not that of a servant but a 
lessee, [P 322 C 1] 

Probodh Ghandra Ghatterji and Jnana^ 
nath Borah — for Petitioner. 

Khundkar — for the Crown. 

Judgment. — This rule has been gran- 
ted on ground 3 of the petition which 
runs as follows : 

For from the terms of the kabuliyat it 
would appear that no criminal offence 
could be said to have been committed by 
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the accused even if he failed to credit the 
amount realized by him. 

The fact would appear to be these: 
The petitioner had executed a kabuliyat 
in favour of the Government of Assam as 
a ‘oollector of grazing fees. He collected 
three sums’ Es. 28, Es. 24: and Es. 24 
which he did not remit to the Treasury. 
On this finding he has been convicted on 
three counts under S. 409. He argues 
now that even if he failed to pay in these 
amounts to the treasury he cannot bo 
hold criminally liable. All that the 
Government can do if he fails to pay into 
the treasury the amount he has realized 
is to proceed against him and his sureties 
by the procedure prescribed for the reali- 
zation of arrears of rent. The relevant 
portions of the kabuliyat are as follows: 

I shall realize the grass rent of the Mouzah 
payable to the Government lying within my 
jurisdiction and I shall deposit the said am- 
ount in the Government Treasury on or before 
the date to be fixed by the Chief Commissioner 
or any other authorized officer from time to 
time. If I fail to deposit the grass rent from 
my kist within one month time fixed the 
Government shall be competent to realize from 
me or from my surety or ‘sureties the said sum 
in-arrears according to law prescribed for the 
realization of arrears of rent. 

Clause 2 merely provides the amount 
of the surety. Cl. 4 deals with his re- 
muneration which is to be a commission 
or a fixed salary. Eeading this kabuliyat 
it seems to mo to be quite clear that the 
Moujadar was justified in thinking that 
if by any chance ho failed to deposit the 
grass rent realized by him the penalty 
would be that the amount would be re- 
covered from his sureties or himself by 
a certain procedure and that the kabu- 
liyat did not contemplate his being crimi- 
nally prosecuted for failure to deposit the 
amount realized. The position of the 
Moujadar seems to mo to be really not 
that of a servant but a lessee 

In view of the terms of the kabuliyat 
it seems to me that it is not open to 
Government to prosecute the petitioner 
in the criminal Court for failing to de- 
posit the money ho has realized. They 
seem to limit their remedy to the method 
prescribed in Cl. 2. 

The result is that the' finding and sen- 
tence must be set aside and the accused 
acquitted. The same order will govern 
Eevision Case 1165. 

S,.T. Accused acquitted. 


1928 

A. I. R. 1928 Calcutta 322 

Mukerji and Mitter, JJ. 

Sanjua Urao — Defendant — Appellant. 

V. 

Matadin Agarwalla and others — Plain- 
tiffs — Eospondents. 

Appeal No. 101 of 1925, Decided 
on 16th Juno 1927, from appellate de- 
cree of Sub-Judge, Dinajpur, D/- 1st 
September 1924. 

Bengal Tenancy Act — Notiflcatio7i No. 964, 
T. E., dated 5th November 1898 extending Ben- 
gal Tenancy Act to Western Duars — A dar- 
chukanidar can establish that he is an occu- 
pancy tenayit. 

The plaintiffs were the holders of a jote, a 
ohukani tenancy held by one C under whom the 
defendants alleged they were darchukanidars. 
The chukani was sold for arrears of rent and 
was purchased by the plaintiffs who served a 
notice on the defendant under S. 167, Ben. Ten. 
Act for annulling the encumbrance and there- 
after instituted a suit for khas possession. The 
defence was that the defendants had occu- 
pancy rights in the lands and so were protected 
from eviction. 

Held: that though a darchukani tenancy 
created by a chukanidar who had no right to 
create the same would not be recognized by law 
and would not be binding on the jotedar, yet 
considering the true meaning and effect of 
Notification T. R, dated 6th November 1898. 
Cl. (4), by which the Bengal Tenancy Act was 
extended to the Western Duars from 1st Janu- 
ary 1899, the defendant should have a chance 
of establishing that he was a tenant whose ten- 
ancy was fit to be recognized in law and that 
as such tenant he had acquired a right of occu- 
pancv which protects him from eviction. 

[P 323 C 2, P 324 0 1] 

Atul Ghandra Gupta and Satish 
Chandra Sinha — for Appellant 

Braja Lai Chakravarti and Asita Bair 
jan Ghose — for Eospondents 

Judgment — This appeal has arisen 
from a suit which was instituted for 
recovery of khas possession. The plain- 
tiffs were the holders of a jote in the 
Western Duars, under which there wA 
chukani tenancy held by one Chakli Bewa, 
under whom the defendants allege they 
were darchukanidars. The chukani was 
sold for arrears of rent and was purchased 
by the plaintiffs who served a notice on 
the defendant under S. 167, Ben. Ten. Act 
for annulling the encumbrance and there- 
after commenced this action. The de- 
fence was that the defendants had occu- 
pancy rights in the lands and so were 
protected from eviction. 

The suit has been decreed by both the 
Courts below. One of the defendants 
has appealed. 
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The appellant; *8 contention, to put it 
quite shortly, is that the Courts below 
have misconceived the terms of the 
notification by which the Bengal Ten- 
ancy Act was extended to the Western 
Duars, and, upon an erroneous view 
^thereof, have not tried to find out the in- 
’Oidents of the defendant’s darchukani 
tenancy and have thus omitted to decide 
the re!il points that arise ^ the case. 

One of the questions that were raised 
in the trial Court in defence to the suit 
was whether bi?* reason of an order of the 
Deputy Commissioner, dated 23rd October 
1922, the status of the defendants was 
raised to that of chukanidars. It was 
•pleaded that by reason of the purchase of 
•the chukani by the plaintiffs, the defen- 
'dants had acquired this higher status. 
The contention is clearly unsupportable 
^nd it was overruled by the trial Court 
and has not been pressed since then. 

The main question in the case is whe- 
ther the defendants who are darchukani- 
'dars have acquired a right of occupancy. 
The trial Court held that under the terms 
of the lease granted to the plaintiffs the 
latter were not entitled to create any ten- 
ancy in the lands excepting chukani ten- 
ancies, that the defendant’s alleged ten- 
ancy was created not by the plaintiffs or 
their predecessors but by the ohukani- 
•dars, the predecessors of Chakli Bewa, 
"that the darchukani tenancy of the defen- 
dants was not created with the consent 
of the plaintiffs or their predecessors and 
that a darchukanidar in Western Duars 
had no right whatsoever in the lands. 
The Subordinate' Judge, on appeal, has 
'endorsed more or less the same view. He 
has hell that the jotedar in Western 
Duars is in no way bound to recognize 
darchukanidars, and that according to the 
settlement proceedings which were ap- 
proved by the Government and according 
to the forms approved for granting leases 
to chukanidars the latter are expressly 
debarred from letting out in darchukani 
lands granted to them, and so the dar- 
ohukanidar could not acquire a right of 
occupancy. 

The Bengal Tenancy Act (8 of 1885) 
was extended to the Western Duars with 
effect from Ist January 1899, by notifi- 
cation No. 964 T. E., dated 5th Novem- 
ber 1898, subject to the restrictions and 
modifications specified in four clauses, of 
which Cl. (ivX which only is relevant, 
'Tan in those words: 


Where there is anything in the said Bengal 
Tenancy Act which is inconsistent with any 
rights or obligations of a jotedar, chukanidar, 
darchukanidar or other tenant of agricultural 
land as defined in settlement proceedings, here- 
before approved by ‘Government or with the 
terms of a lease heretofore granted by Govern- 
ment to jotedar, chukanidar, darchukanidar, 
adhiar or other tenants of agricultural land, 
such rights, obligations or terms shall be en- 
forceable notwithstanding anything contained 
in*the said AcU 

The clause is not very happily worded, 
but its meaning is plain enough. The 
darchukanidars in the Western Duars 
prior to the introduction of the Bengal 
Tenancy Act had no recognized status: 
the creation of darchukani tenancies has 
been expressly forbidden in the lease 
granted by Government to the jotedars as 
well as in the form approved by Govern- 
ment to be used for granting leases to 
chukanidars, and their tenancies were 
altogether ignored in the settlement 
proceedings that were had at the instance 
of the Government. Prior to the intro- 
duction of the Bengal Tenancy Act in the 
Western Duars, the rights of the tenants 
were regulated almost entirely by the 
contracts under which they held and 
there could be no question of any right 
of occupancy accruing under any statute. 
The forms of leases used ever since 1888 
appear to have forbidden the creation 
of any sub-lease by a sub-tenant 
under the jotedar. A darchukani tenancy 
created by a chukanidar who had no 
right to create the same would not be 
recognized by law and would not be bind- 
ing on the jotedar. There may, however, 
be conceiveable cases where the sub-lease 
in favour of a darchukanidar was a good 
and valid one, by reason of there having 
been no restriction in the powers of the 
chukanidar or jotedar as regards the cre- 
ation of the darchukani tenancy, and to 
the case of such a darchukanidar the pro- 
visi jns of the Bengal Tenancy Act having 
applied from 1st January 1899, the rights 
and .privileges ’of an occupancy raiyat 
may have accrued. In the case of such 
a darchukanidar, the question may arise 
whether, notwithstanding that he holds 
under a chukanidar, he is not a raiyat, 
rather than an under-raiyat, and being 
a raiyat whether he has not acquired a 
right of occupancy just as any other 
raiyat to whom the Bengal Tenancy Act 
applies. On this question, the way in 
which the jote has been recorded in the 
settlement proceedings that took place 
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prior to the Notification of 1898 would 
be ^relevant. If his tenancy has been 
ignored in the settlement proceedings he 
will have to account for the omission or 
prove a valid tenancy subsequent to 
the said proceedings. If it has been re- 
corded in some shape or other he will 
obviously bo in a bettor position. 

The Courts below appear to have gone 
mainly, if not entirely, upon the rights 
of darchukanidars in general as recog- 
nized or rather *in the settlement pro- 
ceedings. In so far as they have done so, 
they appear to have misconceived the 
true meaning and effect of 01. (iv) of the 
Notification. For this, however, in all 
probability it was not the Courts but the 
appellant himself, who was to blame, and 
it is exceedingly likely that the superior 
iugenuity of his legal advisers in this 
Court has given his defence a shape in 
which it was not presented before. As 
far as can be gathered from the materials 
on the reoo d the appellant seems to have 
heretofore contented himself with cast- 
ing his lot in common with all dar- 
ohukanidars in Western Duars and did 
not attempt to make out a special case 
for himself. It is also true that the 
chances of the appellant being successful 
in establishing a special case for himself 
are rather slender. But it is not possible 
to say that the case that is now put for- 
ward is one that is inconsistent with the 
averments in the written statement or 
one that may not be allowed to be estab- 
lished upon those averments. 

We are accordingly of opinion that the 
appellant should have a chance of estab- 
lishing that he is a tenant whose tenancy 
is fit to be recognized in law and that as 
such tenant he has acquired a right of 
occupancy which protects him from 
eviction. For this purpose the origin 
and incidents of the appellant’s alleged 
tenancy will have to be enquired into. 
The onus of proving the necessary 
facts will be on the appellant. Both 
parties will be allowed to adduce such 
further evidence or place before the 
Court such further materials as they may 
desire to do on this question. 

As it will be convenient to -have the 
matter decided by the lower appellate 
Co'^rt having regard to the nature of the 
further evidence or materials, if any, 
that are likely to be forthcoming, we 
merely set aside the decision of that 
Court and send down the .case to it for 
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being dealt with as above. Costs of this* 
appeal will follow the event of the deci- 
sion by the lower appellate Court. 

N.K. Case remanded. 
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Mukerji, J.i 

Narayan Chandra Borah — Aoqused — 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1004 of 1927, De”* 
cided on 8th March 1928. 

Opium Acty S. 9 (c) and if) — Accused con- 
vicied for having possessed opium in excess of‘ 
quantity shown in the stock register and hid- 
den in the premises — Cakes of opium supplied 
by the treasury proved to be often of over weight 
— Excess not proved to be due to selling under 
weight — Conviction was set aside. 

Aooused was convicted for having possess* 
ed a quantity of opium in excess of the- 
quantity shown in the stock register and 
hidden in the premises. It was found that 
cakes of opium supplied by the treasury were 
often over weight. The conviction of the ac- 
cused was based on the fact that the excess, 
was not reported to the authorities, nor shown 
in the stock register but was kept hidden. 

Held: that no offence had been proved on^ 
the part of the aooused in possessing the opium 
as he did. There is no rule enjoining a duty 
on a licensee to reweigh the quantity of opium 
supplied by the treasury and enter in the stock 
register the actual weight and not the weight 
which the treasury has declared. If he kept 
his accounts on the footing of the weight as- 
given by the treasury, it could hardly be said 
that any rules were contravened. 

Held: further that no assumption, that the? 
accused came by the excess by selling short* 
weight to customers could be made against 
him. [P 326 0 2] 

Prohodh Gh. Chatterjee — for Peti- 
tioner. 

Khundhar — for the Crown. 

Judgment. — This rule has been issued- 
to show cause why the oonviotion of and 
the sentence passed on the petitioner 
should not be set aside or*suoh other or 
further orders should not be passed as to 
this Court may seem fit and proper on 
grounds Nos. 3, 4 and 5 of the petition. 

The petitioner is a salesman in a 
licensed opium shop. On a surprise 
visit being paid to the shop by an Ins- 
pector of Excise two irregularities appear 
to have been noticed; 1st, that the peti- 
tioner had sold a short weight of opium 
to a customer, and 2nd, a quantity of 
opium 27 tolas 9 as in weight was found 
in excess of the quantity shown in the- 
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^tock register, and it was found hidden 
in the premises. On these irregularities 
-charges under Cls. (c) and (f), S. 9, 
Opium Act, were laid against the peti- 
tioner. The Sub-Divisional Magistrate 
••convictod the petitioner under both the 
clauses. The owner of the shop was 
jointly tried with the petitioner and was 
acquitted; and with him we are no long- 
er ooiicered. Against his conviction 
aforesaid the petitioner ajfJjealed to the 
Sessions Judge who set aside the convic- 
tion under 8. 9, Cl. (f), Opium Act, hold- 
ing that the evidence relating to the 
•shortweight ‘sale was not satisfactory. 
He, however, upheld the conviction 
under S. 9, Cl (c), and reduced the sen- 
tence originally passed on the petitioner. 

Grounds Nos. 3, 4 and 5 of the peti- 
tion upon which the rule has been issued 
are that the petitioner was not in pos- 
•session of the opium, that if ho possessed 
it, it was possessed under a license and 
that the charge is defective. 

It has been found by the learned Ses- 
sions Judge that cakes of opium supplied 
by *tho treasury are often overweight; 
and of six cakes taken at random 
none was underweight, but all were 
'Overweight, the oxcess averaging about 
li tolas in 80 (=^1 sr.). On this find- 
ing it would be essential to superadd 
a further finding that it was not possible 
for the petitioner or his master to have 
acquired the 27 tolas 9 as by accumula- 
tion of the excess supplied by the trea- 
sury, before it can be said that this 
•quantity which was found in the shop 
was not covered by the license. There is 
■no such finding in the judgment of the 
Sessions Judge; and indeed on the mate- 
rials adduced on behalf of the prosecu- 
tion it is not possible to arrive »at such a 
Ending. The Sessions Judge has based 
the conviction on the fact that the excess 
was not reported to the authorities, nor 
shown in the stock register, but was 
kept hidden. The clause runs: 

Any person who in contravention of this Act 
or of rules made and notified under S. 6 or 

S possesses opium &c. 

None of the facts on which the learned 
Sessions Judge has relied can be found 
•to contravene any of the provisions of 
the Act. The charge framed against the 
petitioner does not set out which rule or 
rules framed under S. 5 or S. 8, the peti- 
tioner has contravened by not reporting 
the excess to the authorities, or not 


showing it in the stock register or keep- 
ing it hidden. This should have been 
stated in the charge if it was intended to 
prosecute the petitioner for being in pos- 
session of the excess in breach of any 
such rules. It is obvious that before the 
petitioner can be convicted for being in 
possession in contravention of a rule, he 
should be told which rule he is alleged 
to have contravened The question there- 
fore arises whether a retrial should be 
ordered so that the petitioner may be re- 
tried on a charge properly framed. Now, 
I have been taken through the condi- 
tions of the license and the rules framed 
under the Act, but I am not satisfied 
that there has been a breach thereof on 
the part of the petitioner in possessing 
the opium as ho did. I do not find any 
rule enjoining a duty on the petitioner to 
reweigh the quantity of opium supplied 
by the treasury and enter in the stock re- 
gister the actual weight, and not the 
weight which the treasury has declared. 
If he keeps his accounts on the footing 
of the weight as given by the treasury, 
it can hardly be said that Br. 30 and 31, 
are contravened. Failure to report the 
excess or keeping the opium hidden isj 
perhaps oven less' thought of by the 
rules. It has also been urged that it is 
possible that the petitioner came by the 
excess by selling short weight to custo- 
mers, but I do not see my way to make 
such an assumption against the petition- 
er, the more so as the positive case of’ 
short weight that was made against the 
petitioner has failed. 

The result, in my opinion, is that the 
rule should be made absolute. The con- 
viction of the petitioner is accordingly 
set aside. The fine if paid should be 
refunded. 

N.K. Rule made absolute. 
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Page and Graham, JJ. 

{Sheikh) Salim — Defendant — Appel- 
lant. 

V. 

Hajira Bibi — Plaintiff — Respondent. 

Appeal No. 363 of 1926, Decided on 
15th July 1927, from appellate order 
of Officiating Sub- Judge, Dacca, D/- 13th 
May 1926. 
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Civil P. C., 8* 105 (2) — Appeal from decree on 
a preliminary issue — Case remanded for deci^ 
aion on merits — Decree passed on merits after 
remand--Order of remand is not appealable, 

A suit was brought to recover damages upon 
the footing that the defendant had dispossessed 
the plaintiffs from the land of which the plain- 
tiffs were entitled to possession. The trial 
Court held that the suit was not maintainable 
without the establishment of the plaintiffs* title 
to the property, and upon that preliminary issue 
passed a decree dismissing the suit on the 6th 
November 1925. The plaintiffs appealed, and 
by the order of 13th May 1926 the appellate 
Court reversed the decree of the trial Court and 
remitted the case to the trial Court to be reheard 
upon the merits. The case having been returned 
to the trial Court was re-heard on 7th August 
1926 and was contested by the parties on the 
merits. On 13th August 1926 a decree was passed 
in favour of the plaintiffs. Thereafter, on 24th 
August 1925, the defendant preferred an appeal 
to the High Court from the order of remand 
which had been passed on 13th May 1926. 

Held: that it was not open to the defendant 
in the circumstances to prefer an appeal against 
the order of remand, inasmuch as that he did 
not take any objection to the order of remand 
and he did not prefer an appeal against the 
final decree : 32 CaL 1023 ; 12 C. W. N, 590 ; 

15 C. W, N. 830 ; 36 CaL 762 ; 17 C. W, N, 868 ; 
30 AIL 479 and 37 Mad, 29, Foil, [P 327 C 1] 

Held: further, that the ratio decidendi of the 
above cases was not affected by the Code of 1909: 
15 C, W, N, 830, Foil, [P 327 C 1] 

Prakash Chandra Pakrasi — for Appel“ 
lant. 

Bhupendra Kishore Bose — for Kespon* 
dents. 

Page, J. — This is an appeal from an 
order of 13th May 1926 passed by the 
learned Officiating Subordinate Judge of 
Dacca, by v^hich he remanded the case 
for re*hearing before the learned Munsif 
of Dacca. The suit was brought to re- 
cover damages upon the footing that the 
defendant had dispossessed the plaintiffs 
from the land of which the plaintiffs were 
entitled to possession. The trial Court 
held that the suit was not maintainable 
without the establishment of the plain- 
tiffs' title to the property, and upon that 
preliminary issue passed a decree dis- 
missing the suit on 6th November 1925. 
The plaintiffs appealed, and by the order 
under appeal of 13th May 1926 the lear- 
ned Subordinate Judge reversed the 
decree of the trial Court, and remitted 
the case to the trial Court to be re-heard 
upon the merits. The case having been 
returned to the trial Court was re-heard 
on 7th August 1926. It appears that the 
defendant applied for an adjournment of 
the case, and that at the retrial the suit 
was contested by the parties on the merits. 
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On 13th August 1926 the learned Munsif 
passed a decree in favour of the plaintiffs. 
Thereafter, on 24th August 1926, the 
defendant preferred an appeal to this 
Court from the order of remand which- 
had been passed on 13th May 1926. 

A preliminary objection to the hearings 
of the appeal has been raised by the res- 
pondents which is to the following effect : 
The learned vakil for the respondents 
contends that, although the appeal to this 
Court which has been preferred from the 
order of remand is within the time limi- 
ted for appealing from such an order, it 
is not open to the defendant in the cir- 
cumstances that I have narrated to prefer 
an appeal against the order of remand. 
In my opinion the preliminary objection' 
must prevail, for in this Court the point 
is concluded by authority against the 
appellant : see Madhu Sudan Sen v. 
Kamini Eanta Seji (l), Baikuntha Nath 
Dey V. Salimulla Bahadur (2), Janaki 
Nath Bay v. Promotha Nath Boy (3), 
Mackenzie v. Narsingh Sahai (4), Ugra 
Narayan Singh v. Basanta Narain Singh 
(b),UmanKunwari v. Jarhandhan (6) and 
Lakshmi v. Maru Devi (7). 

In all these cases except Baikuntha Nath Dep 
V. Nawab Salimulla Bahadur (2), the appeah 
against the preliminary decree or the inter- 
locutory order was presented after the finali 
decree had been passed, and the faot that a finalx 
decree had been passed having been brought to* 
the notice of the appellate Court at the hearing 
of the appeal from the preliminary decree or 
interlocutory order, it was held that, the finali 
decree having been passed, the appeal against 
the preliminary decree or interlocutory order 
could not be maintained: Per Chatter jea and 
Walmsley, JJ., in Ramnath Singh v. Basanta^ 
Narain Singh (5). 

It was contended by the learned vakil 
for the appellant that the earlier cases^ 
were distinguishable because under the- 
previous Code it was permissible to chal- 
lenge the order of remand on appeal from 
the decree passed at the retrial, whereas- 
under S. 105, sub-S. (2) of the Code of 
1908 the only mode in which it is per- 
missible to contest an order of remand is 
by a direct appeal against the order. It 

(1) [1905] 32 Cal. 1023=9 C. W. N. 895. 

(2) [1907] 12 C. W. N. 590=6 0. L. J. 547. 

(3) [1911] 15 C. W. N. 830=10 I. C. 514. 

(4) [1909] 36 Cal. 762=1 I. C. 413=10 C. L. J. 
113. 

(5) [1913] 17 C. W. N. 868=19 I. C. 630=18 
C. L. J. 209. 

(6) [1908] 30 All. 479=5 A. L. J. 447=(1908)> 
A. W. N. 195. 

(7) [1914] 37 Mad. 29=12 I.C. 664=21 
1063. . 
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has been held, however, in Janahi Nath 
Ray's case (3) that the ratio decidendi of 
the earlier cases was not affected by the 
Code of 1908. I agree with the view 
which was expressed by Chitty and 
N. Ohatterjea, JJ., in that case. Now, in 
Madhu Sudan Sen v. Kamini Kanta Sen 
(1) Maclean, C. J., observed that 
if a party desire to avail himself of the privi- 
lege c(jnferred by S. 588 in relation to an order 
of remand he ought to do sotbefore the final 
disposal ot the suit. He cannot be permitted to 
wait until after the final disposal of the suit 
and then to appeal acainst the interlocutory 
order without appealing from the decree in 
the suit ; 

a fortiori he ought to prosecute an appeal 
against the order of remand if he knows 
that it is the only way in which he can 
contest the order of remand, and that it 
will not bo open to him thereafter to 
challenge its validity at the retrial. In 
my opinion, the real ground upon which 
the view taken by the Calcutta High 
Court is founded is that expressed by 
Stephen, J., in Baikuntha Nath Bey v. 
Nawah Salimulla Bahadur (2). 

The basis of the decision in Madhu Sudan 
Sen V, Kamini Kanta Sen (1) may be regarded 
as being the consent of the appellant to the pro- 
ceedings subsequent to remand, implied by his 
not appealing against the order of remand dur- 
ing those proceedings. 

It was open to the defendant in the 
present case to appeal against the order 
of remand, or to accept the order of re- 
mand and to take his chance of proving 
successful at the retrial as he had been 
when the case had for the first time been 
heard. The defendant did not "protest 
against the validity of the new trial, nor 
did he refuse to take any part in thac 
proceeding. On the contrary, it appears 
that he contested the suit at the rehear- 
ing on the merits, that in the event a 
decree was passed against him, and that 
he has not preferred an appeal therefrom. 
I do not think that it was open to him, 
after having taken his chance of succeed- 
ing upon the merits at the retrial and 
when the day had gone against him, to 
give the go-by to the proceedings which 
terminated in a decree against him at the 
retrial, and thereafter to prefer an appeal 
against the interlocutory order of remand 
which was the foundation of the juris- 
diction of the learned Munsif to rehear 
the case. A litigant finding himself in a 
situation such as that in which the appel- 
lant was placed must elect whether he 
will accept or repudiate the validity of 
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the remand order. In my opinion, in the 
circumstances obtaining in the present 
case the appellant must be treated as 
having accepted the order of remand, and 
was not at liberty to prefer the present 
appeal. 

The result is that the appeal is dis- 
missed with costs. 

Graham, J. — I agree. The question 
whether the appeal is competent or not 
appears prima facie to be concluded by 
the decision of this Court in the case of 
Madhu Sudan Sen v. Kamini Kanta Sen 
(l). That case was decided in the year 
1905. But the learned vakil for the ap- 
pellant has argued that S. 105, sub-S. (2), 
Civil P. C., which introduced a change in 
this section as it formerly stood (it was 
previously S. 591), has altered the posi- 
tion, and that, though the decision re- 
ferred to above was good law under the 
Code as it then stood, it no longer re- 
presents sound law under the existing 
Code. The point emphasized is that 
under the former Code the order of remand 
could be challenged either by way of ap- 
peal against the remand, or by appealing 
against the decree, whereas now, under 
sub-8. (2) of this section, if the order of 
remand is not challenged in an appeal 
therefrom, the appellant is precluded from 
subsequently disputing its correctness. 
It is further contended that the appellant 
has in the circumstances which obtained 
in this case a dual and not an alternative 
remedy, and that it is open to him to 
exercise both these rights. 

In my opinion, this contention is not 
well founded and cannot be allowed to pre- 
vail. It is true that a change has been 
made in S. 105, Civil P. C., but I do not 
think that the alteration has materially 
affected the merits of this question. The 
appellant having accepted the order of 
remand without exercising the right 
which he had of appealing against the 
same, and having submitted to the deci- 
sion of the Court cannot, it seems to me, 
be allowed to turn round and say that, 
despite his failure in the suit, he is still 
entitled to challenge the order of remand. 
As regards sub-S. (2), S. 105, which 
has been relied upon by the learned 
vakil for the appellant, that sub-section, 
so far from helping the appellant seems 
rather to furnish an additional argument 
against him, since if it is not open to him 
under the present law to challenge the 
order of remand in*an appeal against the 
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decree unless he had appealed therefrom, 
it was all the more incumbent upon him 
to lose no time in challenging thaUorder 
by appealing against it instead of re- 
maining silent and allowing the suit to 
be tried out. Finally it may bo observed 
that, so far as this Court is concerned, the 
matter is concluded by authority more 
recent than the year 1908, namely, the 
case of Janaki Nath Bay v. Promotha 
Nath Boy (3) and others decided in 1911. 

For these reasons I agree with my 
learned brother that the preliminary ob- 
jection succeeds and the appeal must be 
dismissed. 

N.K. Appeal dismissed. 
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Suhrawardy and Graham, JJ. 

Maharaj Bahadur Sing of Baluchar — 
Appellant. 

V. 

Sachindra Nath Boy and others — Res- 
pondents. 

Appeals Nos. 447 and 474 of 1925, De- 
cided on 30th November 1927, from ori- 
ginal order of Sub-Judge, Murshidabad, 
D/- 17th August 1925. 

(а) Civil P. C.f 0. 21, li. 66 — Judgment-deb- 
tor' n failure to put forward any objection even 
after receipt of notice debar\ him from raising 
it at any subsequent stage of proceeding. 

If a judgment-debtor, after receipt of notice 
under 0*. 21, R. 60, or of the knowledge of the 
contents of the sale proclamation before it is 
issued, neglects to take any objection to the 
proceedings he should not in justice be allowed 
to take such objection at the sale or afterwards; 
12 Mad, 19 (P.C.); 9 Cal, 656 (P.C,); 14 C,LJ. 
S41; 28 All. 273; 38 Mad, 387; and 3 I. A, 230, 
Bel, on, [P 331 Cl] 

(б) Civil P. C., 0. 21. n. dO-Mere under- 
valuation does not entitle a judgment- debtor 
to have the sale set aside unless he has sus- 
tained injury. 

In order that the ground, that the properties 
were undervalued in the sale proclamation and 
therefore, the sale ought to be set aside, should 
succeed, it is not only necessary that the judg- 
ment-debtor should prove that the properties 
were undervalued in the sale proclamation but 
that by such undervaluation he has sustained 
iniury. [P 331 0 1] 

(c) Execution Sale — Setting aside — It is not 
wise and desirable to interfere with Court 
sales on slender grounds. 

It is not wise and desirable to interfere with 
Court sales on grounds not strong enough. As 
a matter of ordinary experience, Court sales 
are not popular and if the impression is created 
in the minds of the public that such sales can 
be set aside on slight grounds it will take away 
a great deal from the aeourity which an act of 


the Court ought to give to its proceedings, much 
to the prejudice of the judgment-debtors. 

[P 332 C 2] 

(d) Civil P, C., 0. 21, B, 90 — Deexee- holder's 
willingness to return property to ^judgment- 
debtor for the price at which %t was bought as 
a circumstance which may be taken into consi- 
deration whether judgment-debtor has suffered 
any injury at the sale. 

The circumstance that the decree-holders 
offered to return the properties to the judgment 
debtor at the prices for which they bought 
them but the of^er was not accepted, may be 
taken into oonsideration in judging whether 
the judgment-debtor has really suffered any 
injury by the sale: A. I. B. 1922 Cal. 689, 
Bef, [P 332 C 2, P 333 Cl] 

Na re sh Chandra Sen Gupta &nd Uru~ 
kramdas — for Appellant. 

Jogesh Chandra Boy, Anilejidra Nath 
Boy Ghoudhuri and Basanta Kumar 
Mukherji — for Respondents. 

Suhrawardy. J.— These two appeals 
arise out of two execution proceedings in 
execution of a decree obtained by the 
respondent opposite party against the 
appellant and another. The properties 
involved in these appeals were sold in 
execution of the decree and the judgment- 
debtor’s objections under 0.21, R. 90, 
having failed he has preferred the present 
appeals. Four properties were put up 
for sale. Lot 1 was withdrawn as a 
formal defect was discovered in the sale 
proclamation in respect of that property. 
The sale of property No. 2 was set aside 
by consent. The sale of lots 3 and 4 
has been confirmed by the Court below 
and Appeal No. 474 of 1925 refers to 
those lots. Lot 1 was subsequently sold 
and the sale having been confirmed by 
the Court below the judgment-debtor 
has preferred Appeal No. 447 of 1925 in 
respect of that Jot. I will take up for 
consideration Appeal No. 474 in whioh 
most of the papers bearing on both the 
appeals have been printed. Lot 3 is 
a garden called Amarbagh. Lot 4 is a 
piece of land in the town of Berhampur 
with a small stable on it. In the 
sale proclamation lot 3 was valued at 
Rs. 200 and it was purchased by the 
decree-holder for Rs 650. Lot 4 was 
valued at about Rs. 300 in the sale pro- 
clamation and was purchased by the 
decree-holder at the sale for Ra. 960. 
The appellant, in his application under 
O. 21, R. 90, raised two principal objec- 
tions, namely, that the values of the 
properties mentioned in the sale procla- 
mation were very low, the proper value 
of lot 3 being about ‘Rs. 1,500 and of 
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lot 4 Ea. 2500, and hence the pro- 
perties were sold at a very low price; 
and secondly, that the sale processes 
were not properly published and were 
fraudulently suppressed. 1 will first 
examine the first ground of objection, 
namely, the undervaluation of the pro- 
perties and the consequent sales thereof 
at inadequate prices. In order to fully 
realise the value of the objection it will 
be necessary to refer to \ 30 rtain proceed- 
ings in the execution case in the Court 
'below. 

The Privy Council decree was obtained 
in 192L and the application for execu- 
tion thereof was made on 28th April 
1922. On 20th May 1922 writs of 
attachment were issued in respect of 
various properties situated in different 
'districts. On 13th June 1922 the writs 
‘Of attachment were returned served and 
by the order of that date notice under 
O. 21, E. 66, was ordered to be issued 
fixing ‘5th July 1922 for return. That 
notice appears to have been served on 
f20th June and on 5th July 1922 the 
judgment-debtor appeared on notice and 
prayed for time to file objections. The 
•Gourt granted 10 days time to the judg- 
ment-debtor for filing objections and on 
•the same date ordered the issue of sale 
proclamation under O. 21, E. 66 fixing 
17th August for sale of the attached 
properties. On 15th July 1927 judg- 
ment debtor 1 (the appellant before 
us) filed a petition of objection under 
'S. 47, Civil P. C. The only grounds of 
objection mentioned in that petition 
were that the decree* holders were not 
'entitled to interest on the sum decreed 
and that they were not entitled to the 
-coats of the first Court. There was also 
’the general objection that the properties 
were not liable to bo sold in execution of 
the decree and that the decree could not 
be executed against'tho judgment-debtor. 
These objections were disallowed by the 
-execution Court on 2nd August 1922 
•except with reference to a certain matter 
with which we are not at present con- 
cerned. On that date namely, 2nd 
August 1922, the appellant’s son filed a 
•claim on the ground that ho being a 
member of the Mitakshara family was 
interested in the properties ordered to bo 
sold. That claim was rejected on that 
wery date. Then, on the 8th August 
1922, one Narpat Singha (brother of the 
judgment-debtor Maharaj Bahadur) ap- 


plied for a declaration of - his mortgage 
lien on lots 1 and 3 of the attached 
properties for a sum of a lac of rupees 
with interest. The Court directed the 
nazir to inform the fact of the claim to 
intending purchasers at the time of sale. 
Thereafter the appellant’s son instituted 
a title suit and in that suit prayed for 
stay of the sale pending the decision of 
that suit, which was granted. There was 
an appeal to this Court from the order 
staying the sale, which was decreed and 
the order staying the sale was set aside. 
Thereafter on the application of the 
decree- holders for the issue of fresh sale 
proclamation it was issued fixing 15th 
September for the sale of the attached 
properties. On 15th September the ap- 
pellant presented a petition in which he 
complained for the first time of the 
lowness of the prices mentioned in the 
sale proclamation and also objected to 
the sale on the ground of want of proper 
publication of the sale processes. All 
these objections were overruled except 
the objection with reference to lot 1 
which was exempted from sale. The 
properties were sold on that date and 
purchased by the decree-holders as stated 
above. 

On 6th October 1923 the appellant 
filed an application under O. 21, E. 90, 
praying for setting aside the sale on 
the ground of the value of the pro- 
perties mentioned in the sale proclama- 
tion being low and of fraudulent sup- 
pression of the sale proclamation. This 
application was rejected by the executing 
Court on 6th June 1925 and hence this 
appeal. I have given a detailed account 
of the proceedings taken in the Court 
below *in connexion with the execution 
to show that the appellant must have 
been aware of the contents of the sale 
proclamation and the date on which it 
was first issued, namely in July 1922. 
It is also difficult to believe that he was 
unaware of the issue of the sale proclama- 
tion and of its publication when his son 
and brothers were objecting to the pro- 
perties being sold on various grounds 
which showed an intention on the part 
of the judgment-debtor to present all 
obstructions to the sale of the properties. 
It was on the date of sale, namely, 15th 
September 19i:3 that he for the first time 
raised the objection that the properties 
were undervalued in the sale proclama- 
tion. Under O. 21, E. 66 the Court is 
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required to give notice to the decree- 
holder and the judgment-debtor for the 
purpose of settling the contents of the 
sale proclamation including the approxi- 
mate price of the properties asked to bo 
sold. After settling these points the 
Court is required to issue sale proclama- 
tion for publication. If any party omits 
on notice under 0. 21, R. 66, to put for- 
ward any objection it seems just and 
equitable that it should not be allowed 
to be raised at a subsequent stage of the 
proceeding and specially just on the day 
when the sale was going to be held. In 
the case bf Giridhari Singh v. Hardeo 
Narain Singh (1), there was a material 
error in the sale proclamation, namely, 
the Government revenue in respect of the 
property directed to bo sold was men- 
tioned much less than it actually was. 
The judgment-debtor appeared and ap- 
plied for postponement of the sale and 
agreed to the attachment and notification 
of the sale being maintained. Subsequent 
to the sale the judgment-debtor applied 
for the setting aside of the sale on the 
ground that the Government revenue was 
wrongly mentioned in the sale proclama- 
tion and of the consequent inadequacy of 
the price. Their Lordships of the Judi- 
cial Committee held that the irregular!* 
ties complained of were sufficient to set 
aside the sale; but since in the applica- 
tion for postpontment the judgment-deb- 
tor omitted to raise this objection and 
practically admitted that the notifica- 
tion was correct they refused to set aside 
the sale The strongest case upon this 
point is the case of Arunachellum ’V. 
Aruiiachellam Ghetti (2). In that case 
the judgment-debtors had an opportunity 
of objecting to the sale, but they lay by 
and after the sale, but before it was 
completed, they presented a petition for 
setting aside the sale on the ground that 
the sale of the whole property was bad 
and that only a portion of it should have 
been sold. Their Lordships of the Judi- 
cial Committee, in holding that the 
judgment-debtors should not be allowed 
to raise the objection at that stage, made 
the following observation: 

It would be very difficult indeed to conduct 
proceedings, in execution of decrees by attach- 
ment and sale of property if the judgment- 
debtor could lie by and afterwards take advan- 
tage of any misdescription of the property 

[1875] 3 L.\. 230=^~wiRr44=3 Sutber 

294=3 Sar. 637 (P.O.). 

(2) [1887] 12 Mad. 19=15 I.A. 171 {P. C.). 


attached and about to be sold which he knew 
well but of which the execution creditor or 
the decree-holder might be perfectly ignorant, 
that he should take no notice of that, allow 
the sale to proceed and then come forward and 
say the whole proceedings were vitiated. That 
in their Lordships’ opinion cannot be allowed. 

Their Lordships also referred to the- 
case of Olpherto v. Mahahir Pershad (3), 
where it was laid down that if there was- 
really a ground of complaint and if the- 
]udgment-debtor.s would have been fein- 
jured by proceedings in attaching and 
selling the whole of the property whilst- 
the interest was such as it was, they 
ought to have come and complained. 
This view has been in several oases ex- 
pressed of which it is enough to refer 
to the case of Pran Singh v. Janardait- 
Singh (4), where Mookerjee, J. made the- 
following observation: 

No doubt, if the judgment-debtor after notice 
of the proceedings does not object in the 
sale proclamation at that stage (when the 
sale proclamation is settled), a subsequent 
objection by him on the ground of inaccuracy 
or insufficiency of description is not likely to- 
be entertained by the Court. 

A similar view was taken in the cases- 
of Behari Singh v. Mukut Singh (5),, 
Raja of Ealahasti v. Maharaja ofVenka’ 
tagiri (6). In the present case on th& 
facts and circumstances of it I have no- 
doubt left in my mind that the judg- 
ment-debtor was aware from July 1922 
of the contents of the sale proclamation 
and the prices of the properties men- 
tioned therein. He had ample oppor- 
tunities to take objection on the groundi 
of misstatement of value in the sale pro- 
clamation but he lay by and allowed the- 
sale proceedings to proceed until the date 
of sale. The learned advocate appearing 
for the appellant distinguishes the cases- 
referred to above on the ground that' in 
the above cases the judgment-debtor was 
held not entitled to object to the sale 
after the sale whereas in the present case 
the appellant objected to the sale on the 
ground of wrong mention of the value in. 
the sale proclamation before the sale. 
On principle I do not see any difference 
between the two oases. The objection, 
in the present case as regards under- 
valuation of the properties in the sale. 

(3) [1882] 9 Cal. 656=10 I.A. 25=11 C.L.:^ 
494=4 Sar. 417 (P.C.). 

(4) [1911] 14 C. L. J. 641=13 I. C. 337 

(5) [1906] 28 All. 273=3 A. L. J. 140=(1906> 

A. W. N. 3. 

(6) [1916] 38 Mad. 387=21 I. 0. 389=2(> 
M. L. J. 198. 
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proclamation was first made on the date 
of the sale and immediately before the 
sale. If the judgment-debtor is allowed 
to object on such a ground at any stage 
of the execution proceedings before the 
lale there can never be any finality of 
hose proceedings. In my judgment if a 
udgment-debtor after receipt of notice 
inder 0. 21, E. 66 or of the knowledge 
if th^ contents of the sale proclamation 
lefore it is issued negl^ts to take any 
ibjection to the proceedings he should 
lot in justice be allowed to take such 
ibjections at the sale or afterwards. I 
bm, therefore, of opinion that the judg- 
nent’debtor ought not to be allowed to 
ibject to the sale on the ground that the 
)roperties were undervalued in the sale 
)roclamation. 

Though in the above view it is not 
lecessary to consider the other objec- 
dons raised on behalf of the judgment- 
iebtor but as the points were fully 
irgued before us it is better that We 
should express an opinion on the other 
grounds. It is urged that the properties 
P7ere undervalued in the sale proolama- 
don and therefore the sale ought to be 
let aside. In order that this ground 
ihould succeed it is not only necessary 
ihat the ’judgment-debtor should prove 
that the properties were undervalued in 
ihe sale proclamation but that by such 
indervaluation he has sustained injury, 
lamely, that the properties were sold at 
nadequate prices. In other words, the 
indervaluation of the properties in the 
Jale proclamation is a material irregula- 
rity and such irregularity caused injury 
bo the judgment-debtor. Now lot No. 3 
is said to be worth Es. 1500. It is said 
bo be a mangoe orchard; but from the 
appellant’s evidence it appears that it 
lannot be a very valuable property. The 
mmarnabis and tehsildar ( accountant 
ind collector) of the appellant admits in 
bis evidence that there is no house within 
it and no gardener has been attached to 
it within the last 30 years. There is a 
bank in it which has no banks and, there 
are some fruit trees in the garden the 
fruits of which were sold by the appel- 
lant once or twice within the last few 
years. I may mention here as I shall 
have occasion to remark hereafter that 
the appellant did not put himself into 
the witness-box and did not produce any 
papers to show the profits be made out 
of this property. Taking these facts into 


consideration it is difficult to hold that 
the value of the property given in the 
sale proclamation is grossly inadequate. 
Reference has been made in this connex- 
ion to the leading case on this point 
viz., the case of Saadatmund Khan v. 
Phul Kuar (7). The facts of that case 
were that the property therein was 
worth Es. 10, 000 but in the sale pro- 
clamation the value was mentioned to be 
Rs. 800 and it was advertised for sale for 
realizing a debt of Rs. 500 only. Their 
Lordships said with reference to the 
facts of that case that it was indeed 
something more than the kind of ir- 
regularity which was commonly alleged 
for it was a misstatement of the value of 
the property which was so glaring in 
amount that it could hardly have been 
made in good faith, and which, however^ 
it came to be made, was calculated to* 
mislead possible bidders. A similar ob- 
servation was made by their Lordships^ 
in the case of Tehait Krishna Prasad 
Singh v. Moti Chand (8), where a property 
of which the annual income was about- 
Rs. 5,000 was valued in the sale pro- 
clamation at Rs. 2000. Their Lordships- 
observed on the evidence that it was a 
gross undervaluation and that their 
Lordships had no doubt that the decree- 
holder had procured the insertion of this 
valuation for the purpose of making 
possible a purchase by him at that low 
figure. 

Now in the present case can it be- 
said that the misstatement of the 
value of the property was so glaring in 
amount that it could hardly have been 
made in good faith {Saadatmund Khan*s 
case), or it was a gross undervaluation 
inserted by the decree-holder for the 
purpose of making possible a purchase 
by him at a low figure {Tehait Krishna's 
case) ? The difference between the value 
mentioned by the judgment-debtor and 
that mentioned in the sale proclamation 
is not so great as to be either a ‘glaring 
undervaluation ’ or a ‘gross misstate- 
ment’. In this connexion I may mention, 
and I will refer to this fact again, that 
before the lower Court the decree-holder 
offered to return these properties at the 
prices at which he had purchased them 
b ut t he offer was not accepted. _A simr 

(7) [1898] 20 All. 412=25 I. A. 146=7 Sar. 

380 (P. C.). 

(8) [1913] 40 Cal. 635=19 I. C. 296=40 I. A. 

140 (P. C.). 
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<lar offer was made before us and it was 
not availed of. 

Now as to the value of lot No. 3, there 
ds only oral evidence and it is very easy 
for a witness to come and say that the 
value of the property was so much. The 
appellant has kept back best evidence on 
fhis p int. If he had offered himself 
for examination the real state of the pro- 
•perty and the value which he had paid 
for it and other matters could have been 
tirought out. He further kept back his 
papers which would have shown what 
profits he made out of this property. In 
the absence of this evidence I am unable 
to accept the oral evidence of the wit* 
messes who come and glibly say that the 
property is worth from Rs. 1,500 to 
Rs. 2,000. The learned advocate for the 
appellant has laid great stress upon the 
fact that the property which was valued 
dn the sale proclamation at Rs. 200 was 
purchased by the decree-holder at Rs. 650 
and, according to the learned advocate, 
'that was a clear evidence of under- 
valuation in the sale proclamation. It 
is difficult to make the deduction from 
ithis circumstance alone which the learned 
advocate draws from it. At the time of 
the sale the deoree holder might have 
^thought that the property was worth the 
amount for which he purchased. But 
admitting that the price paid by the 
‘decree- holder was about three times the 
amount mentioned in the sale proclama- 
‘tion, the under-valuation was not so 
, gross as to amount to irregularity. 

Then admitting that it was a material 
irregularity, the appellant to my mind 
'has failed to prove that he suffered any 
injury from the undervaluation of the 
■property. When we take into account 
the condition of this property as dis- 
rolosed in the evidence of the judgment- 
debtor himself and the fact that at the 
time of the sale a claim of the appellant’s 
'brother to the extent of a lac of rupees 
with interest was published at the time 
of the sale, the value fetched at the sale 
oannot be said to bo in any way inade- 
quate. 

We, now come to lot No. 4. With 
regard to this property the evidence is 
thao it has an area of 3 cattas and that 
there is a structure there which is called 
a stible with two rooms — one about 4 
ioubits wide and another a cubit and a 
half, in not a very habitable condi- 
ition. The judgment-debtor had exam- 


ined some witnesses and produced some 
documents to prove the value of 
certain properties in the locality. 
Exhibit I shows that 1 oatta and 12 ohit* 
taks of homestead land with a brick built 
house standing thereon was sold for 
Rs. 1,025 in 1889. Ex-D is another sale- 
deed which shows that la cattas of jamai 
land was sold for Rs 500 This is all the 
tangible evidence we have got ; but, it is 
difficult to say ‘bn the materials on the 
record that the value of lot 4 is much 
more than what it fetched at the sale. 
There is no evidence that anyone was 
willing to purchase this property for more 
than what it was for sold for at the sale ; 
and there is the further fact, to which I 
have already referred, namely, that the 
respondents are still willing to return 
this property if the price for which they 
have purchased it is paid back to them. 

In this connexion I should like to ob- 
serve that it is not wise and desirable to 
interfere with Court sales on grounds not 
strong enough. As a matter of ordinary 
experience we know that Court sales are 
not popular, and if the impression is 
created in the minds of the public that 
such sales can be set aside on slight 
grounds it will take away a great deal 
from the security which an act of the 
Court ought to give to its proceedings, 
much to the prejudice of judgment- 
debtors. 

All the considerations to which I have 
referred ’with reference to lot 3 apply 
to this lot also and it is not necessary 
to refer to them. I am accordingly of 
opinion that it cannot be said definitely 
on the evidence on the record and in 
view of the circumstances of this case 
that this lot»4 was sold at a much lower 
price and thereby the judgment-debtor 
has suffered loss. Three facts, to- which 
I have already referred, stand out very 
prominent when one tries to discover if 
the appellant has any real grievance in 
the matter. One is that the evidence is 
so vague that it is very difficult for one 
te act upon it. There is no evidence that 
there was any person willing to purchase 
the properties and for higher prices. 
The second fact to which I have referred 
is that the decree-holders offered to 
return the properties to the judgment- 
debtor at the prices for which they 
bought them. We have authority that 
this circumstance may be taken in to 
consideration in judging whether the 
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judgment-debtor has really suffered any 
injury by the sale. Bejoy Singh Dudhuria 
V. Asutosh Goswamt (9). The third cir- 
cumstanoe which seems to be the most 
important is the absence of the appellant 
from the witness-box and holding back 
the best evidence. Take, for instance, the 
service of the notice under 0. 21, R. 66, 
for the purpose of settling the sale procla- 
mation, we have the evidence of the peon. 
Ho says that he went to\he house of the 
judgment-debtor and found his darwan. 
Hulas Singh, at the gate and he was told 
that the judgment-debtor was upstairs. 
He wanted to serve the notice on the 
judgment-debtor but he was prevented 
by the darwan from entering the house. 
Ho sent information to the appellant 
through Hulas Singh and he was told 
that the appellant had asked him to 
hang up the notice on the outer door. 
Along with this notice on the appellant 
the peon also served a notice on another 
judgmennt-debtor, Surjya Kumar Adhi- 
kari, said to ba the manager of the judg- 
ment-debtor. The peon says that he 
found Surja Kumar in the appellant’s 
house ; but he having refused to take 
the notice on being informed of its con- 
tents he served it by hanging it over the 
gate of the appellant's house. It is 
strange that neither the judgment-debtor 
nor his darwan Hulas Singh nor his 
manager Surja Kumar Adhikari has come 
to the witness-box and denied the service 
of notice. It cannot, therefore, be doubted 
that the notice was properly served upon 
the appellant. 

In the view I take of the questions I 
have discussed above it is not necessary 
to enter into the evidence relating to the 
publication of the sale proclamation. I 
must admit that the evidence is not very 
satisfactory on behalf of the decree- holders. 
But considering that that evidence was 
given some time after the publication and 
also the fact that the respondents had to 
examine a number of officers of Court of 
different places, the evidence may be ac- 
cepted as satisfactory against the evi- 
dence of the appellant which is almost 
nil. The evidence adduced by the ap- 
pellant must, in the circumstances, be 
negative ; but it is the evidence of per- 
sons for whom it was so very easy to deny 
facts. For instance, there is the tailor 
Belait Khalifa who, according to the 
serving peon was present at the time of 
^ (9) a, I. R. 1924 Oal. 68^ 


the service of the sale proclamation. 
But he comes on behalf of the appellant 
and denies such service. If there was no^ 
service or there was fraudulent suppres- 
sion of sale proclamation the respondent's 
first witness would not have mentioned 
the name of this witness as being present 
on'the occasion. The Court below was 
impressed with the demeanour of respon- 
dents' Witnesses and some of them appear 
to be more respectable. There is an ugly 
fact which does not speak well for the 
respondents. At the time of the sale the* 
bid sheet shows that there were present, 
only the respondents' pleader and a per- 
son who was the tadbirkar of the res- 
pondents. It was foolish on the part of 
the decree- holders to have made a show 
of bid at the sale, but that is what they 
did. We may take it that there was no- 
bidder at the sale except the decree- 
holders. But, I as have said, there was no 
material irregularity or consequent in- 
jury to the appellant; the insufficiency of 
the evidence with regard to the publica- 
tion of the sale on behalf of the decree- 
holders does not very much affect thei 
case. To sum up my conclusion: I find* 
against the judgment- debtor because I 
hold that notice under 0. 21, R. 66 wa» 
served upon him and ho neglected, if ho 
had any real grievance, to take any ob- 
jection as to undervaluation in time. 
He has further failed to prove that the 
properties were sold, considering that, 
the sale was a Court sale with the right 
of future litigation, at inadequate prices. 
He has also failed to prove that ho. 
suffered any real injury on account of the. 
properties being sold at inadequate prices, 
when we take into consideration the fact, 
that a title suit with regard to this pro- 
perty by his son is still pending and that, 
the claim of his brother to the extent of 
a lac of rupees is still hanging over them. 
I am not satisfied further with the bona, 
fides of the judgment-debtor in this case. 
In my judgment this appeal (474 of 
1925) ought to fail and should be dis- 
missed with costs 5 gold mohurs. 

As regards Appeal No. 447 of 1925 : all 
that I have said with reference to service 
of notice under O. 21, R. 66 applies to 
this case. I hold that notice was served 
upon the appellant and he failed to take 
objection on the ground of undervalua- 
tion in time.. He, therefore, shou'd not be 
allowed to take this objection at this 
stage. Apart from that circumstance the 
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facts of this case are different from the 
other case and are such as not to entitle 
the appellant to any relief. The appel- 
lants pleader in the lower Court conceded 
that the appellant was unable to prove 
any material irregularity in the conduct 
of the sale. This admission may or may 
not be binding upon the appellant, but it 
is quite justified in the circumstances of 
the case. Lot 1, which is the subject- 
matter of the appeal, is a patni taluk 
with a rent of Rs. 1705 a year. It was 
purchased by the respondent at Rupees 
*25,000, being 15 {times the annual profit. 
I should say that in a Court sale the 
.price fetched was quite adequate, when 
•we take into consideration the fact as 
appears from the bid sheet in this case 
-that the nazir proclaimed at ^the time 
that there was a claim for a lac of rupees 
with interest of-the appellant’s brother 
over this property. I need not in detail 
examine the evidence of publication in 
this case as I find that the appellant 
sustained no injury by the sale. The 
evidence moreover is not such as to 
induce me to hold that the sale procla- 
mation was not properly published In 
fact the evidence adduced by the respon- 
dents is much stronger. All the other 
circumstances which have induced me to 
hold against the appellant in the other 
appeal apply with equal force in this case. 
I accordingly dismiss this appeal with 
costs 5 gold mohurs. 

Graham, J. — I agree. 

N.K. Appeal dismissed. 
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Mukerji, J. 

Hriday Nath Sarkar — Principal De- 
"fondant — i\.ppellant . 

V. 

Niroda Sundari Dasya and another 
Plaintiff and pro forma Defendant — Res- 
•pondents. 

Appeal No. 1854 of 1925, Decided on 
5th January 1928, from appellate decree 
of 1st Sub Judge, Pabna, D/- 2lst April 
1925. 

(a) ''Legal Practitioner — Compromise em- 
powered by vahalatnavta-—"! t is uncommon for 
pleaders to enter on this authority into compro- 
mise^ especially in cases where pardanashin 
ladies are concerned. 

Though a clause authorizing a pleader to 
compromise is to be found in vakalatnamas 
that are ordinarily filed, it is exceedingly un- 
«oommon for pleaders to take the responsibility 


oPentering into a compromise on the strength 
of the authority conferred by it, the more so in 
cases where illiterate pardanashin ladies are 
concerned. Those who assert that this was the 
position have got to discharge an exceedingly 
heavy burden indeed and the least that could 
be expected of them is that they should exa- 
mine the pleader himself. [P.335 0 2] 

(b) Evidence Act, S, 115— Compromise benefit 
cial to a party*s interest — Party not taking ad- 
vantage — Compromise does not constitute es- 
toppel. t 

Even if the coihpromise is beneficial to a 
party’s interest, but he has not taken any bene- 
fit out of or under it, that compromise does not 
constitute an estoppel debarring him from 
challenging it. [P 336 C 1] 

Monmatha Nath Boyt Dwijendra Kri^ 
shna Dutt for Surjya Kumar Aich — for 
Appellant. 

Sasadhar Boy and Jatindra Nath 
Sanyal—ior Respondents. 

Judgment. — The suit in which this 
appeal has arisen was one for setting 
aside a compromise decree. The suit in 
which that decree was passed was title 
Suit 704 of 1922 in which defendant 1 
of this suit was the plaintiff, defen- 
dant 2, who is the plaintiff’s husband, 
was originally the sole defendant, and the 
plaintiff was added as defendant 2 there- 
in on the objection of her husband that 
she was the owner of some of the proper- 
ties involved. 

The Court of first instance dismissed 
the suit. The lower appellate Court has 
reversed that decision. Hence the ap- 
peal by defendant 1. 

The plaintiff challenged the validity of 
the compromise alleging that she is an 
illiterate pardanashin lady, that she sent 
a vakalatnama through her husband to 
be filed in the suit, but gave no authority 
to anybody, either verbally or in writing, 
that she was all along under the impres- 
sion that the suit was pending and that 
she did not know anything about the 
compromise and so the same was not 
binding on her. The defence was, amongst 
others, that the plaintiff had duly execu- 
ted the vakalatnama that was filed, that 
her husband was looking after the suit 
and had authority to settle the terms of 
the compromise and to give instructions 
to the pleader who had appeared on her 
behalf, that she was perfectly aware of 
the compromise all through and that she 
was benefited by the compromise and had 
also approved of it. The issues framed in 
the suit, however, betray a lamentable 
lack of care on the part of those respon- 
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Bible tor the framing thereof, and the 
Court evidently did not consider the 
pleadings at the time when they were 
-framed. 

The pleadings give rise to a number of 
questions which must be answered one 
way or the other before the suit can be 
properly disposed of. They are: First: Was 
the pleader who filed the compromise 
petitipn authorized to compromise the 
-suit and did he agree to the compromise 
acting under such authority ? Second: 
Was the plaintiff’s husband authorized to 
43ompromise the suit on her behalf and did 
he act in the matter of the compromise on 
the strength of such authority V Third: 
Was the compromise entered into by the 
plaintiff herself or with her knowledge 
and consent or approval ? These three 
questions have got to bo kept separately 
in view, and if any of them is answered 
in the affirmative the plaintiff’s suit 
must fail. 

The main arguments that have been 
addressed in support of this appeal have 
sought to elicit an answer in the affirm* 
ativo in respect of each of the afore- 
said three questions, while the respon- 
dent has endeavoured to support the 
findings of the Subordinate Judge and has 
urged th^t those findings are sufficient to 
■entitle the plaintiff to the decree she has 
ebtaiaed. 

Now as regards the first of these ques- 
tions the Subordinate Judge appears to 
have fallen into an error in supposing 
that the vakalatnama (Ex. A) does not 
authorize the pleader to compromise the 
■suit but only empowers him to ask for 
permission to compromise. This view is 
based upon a misreading of the terms of 
the vakalatnama. The difficulty, how* 
•ever, in the appellant’s way is that there 
is nothing to show that the pleader 
purported to compromise the suit on 
his own responsibility and acting on the 
authority conferred on him by the vaka- 
latnama. The pleader has not been exa- 
mined as a witness in the case. The ap- 
pellant says that as the plaintiff in her 
plaint denied having given any authority, 
verbal or written, to anybody'to compro- 
mise the suit though she admitted hav- 
ing sent a vakalatnama through her hus- 
band, as soon as he has succeeded in 
showing that the vakalatnama contains 
the necessary authority, his burden is 
discharged, and it is for the plaintiff to 
prove that the pleader did not act on that 
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authority. This position, no doubt, is 
correct; but then it has not been proved 
that the plaintiff was aware of this clause 
in the vakalatnama when she executed it 
— a matter with regard to which the bur- 
den of proof was on the appellant and 
which he has not discharged. The find- 
ing of the trial Court upon which the 
appellant relies, so far as this matter is 
concerned and which is to the effect that 
Ex. A was the vakalatnama which the 
plaintiff had executed, does not go near 
enough to what the appellant has got to 
establish to fix the plaintiff with know- 
ledge of this particular clause. Moreover 
though a clause of this description is to 
bo found in vakalatnamas that are ordi- 
narily filed, it is exceedingly uncommon 
for pleaders to take the responsibility of 
entering into a compromise on the 
strength of the authority conferred by it, 
the more so in cases where illiterate par- 
danashin ladies are concerned. Those 
who assert that this was the position 
have got to discharge an exceedingly 
heavy burden indeed and the least that 
could bo expected of them is that they 
should the examine pleader himself. 

As regards the second question the Sub- 
ordinate Judge has found that it does not 
appear that the plaintiff, to quote his 
words, 

either expressly or impliedly clothed her 
husband with plenary authority to compro- 
mise the suit on her behalf. 

The arguments that have been advanced 
on behalf of the appellant did not seri- 
ously challenge the correctness of this 
finding. 

So far as the third question is con- 
cerned it is sufficient to state that the 
finding of fact at which the Subordinate 
Judge has arrived is that the compromise 
was made without the knowledge and 
consent of the plaintiff. 

A further contention was advanced, 
though rather faintly, which was to the 
effect that the plaintiff was benefited by 
the compromise, and in support of this 
contention reliance was placed on a find- 
ing of the Munsif which does not appear 
to have been touched by the Subordinate 
Judge. The Munsif says: 

Defence witness 1 explains how she (i. e., 
the 'plaintiff) has enjoyed the benefit of the 
compromise. In my opinion the explmation is 
very satisfactory. Moreover the Court would 
not have sanctioned the compromise after two 
days’ contest if the compromise had not bene- 
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fited the present plaintiff who was a pardana* 
shin lady ; it had a sacred duty to perform. 

I am inclined to think that what the 
learned Munsif meant to say was merely 
that the compromise was beneficial to the 
plaintiff — a matter which is neither here 
nor there in the present suit. Even if 
the compromise was beneficial to her in- 
terest, so long as she has not taken some 
benefit out of or under it which would 
constitute an estoppel debarring her from 
remedy, it does not matter in the least. 
Of this estoppel there is nothing on 
which it may be founded. 

The appeal, in my judgment; fails and 
it is accordingly dismissed with costs. 

N.K. Appeal dismissed. 
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Rankin, 0. J,, and C. C. Ghose, J. 

Corporation of Calcutta — Complainant 
— Petitioner. 

V. 

Ananta Dhar and another — Accused — 
Opposite Party. 

Criminal Revn fTo. 87 of 1928, Decided 
on 27th March 1928, from acquittal order 
of Municipal Magistrate, Calcutta. 

Calcutta Municipal Act (1925), S, 488 (2), 
Sch. 17, R. 7 — Be-thatching of roof with leaves 
and allowing it to remain in contravention of 
the requirements of E, 7 is not a continuing 
offence. 

Where the owner of a hut put new golpatta 
leaves upon the old framework of the roof of 
his hut and the charge against him on that 
occasion was that he had entirely re-thatohed 
the roof of the hut with new golpatta, and 
thereafter another prosecution was instituted 
and it was contended on behalf of the Corpo- 
ration that because the accused had not pulled 
down the golpatta roof or altered it in accord- 
ance with the requirements of R. 7, Sch. 17, he 
was guilty of a continuing offence. 

Held: that he was not guilty of* continuation 
of the offence within S. 488 (2), as allowing the 
roof to remain is not a continuation of the 
offence of making the roof : Marshall v. Smith 
8 C. P. 416, Cons, [P 337 0 1] 

B, L, Muter t Sures Chandra Taluq^ 
dar^ Mohendra Kumar Ghose and Gopen^’ 
dra Krishna Banerji — for Petitioner. 

Probodh Chandra Chatter: i — for Oppo- 
site Party. 

Rankin, C. J. — In this case a rule 
was issued at the instance of the Corpo- 
ration of Calcutta requiring the opposite 
party to show cause why a certain order 
of acquittal passed by the Municipal 
Magistrate in favour of the opposite 


party should not be set aside on the^ 
ground that the Magistrate had mis- 
concieved the law and acquitted the ac* 
cused on an erroneous hypothesis and 
assumption. 

It appears that the opposite party is 
the owner of a hut consisting of certain 
premises in Calcutta and that after th& 
commencement of the Calcutta Munici- 
pal Act of 1925 he put new golpatta» 
leaves upon the old framework of the 
roof of his hut. Ho was accordingly 
prosecuted under R. 7, Sch. 17, Municipal 
Act, the Clause 1, whereof says that 

external roof of walla of buildings shall not, 
after the commencement of this Act, be made^ 
of grass, leaves, mats, canvas or other inflam- 
mable materials. 

It appears that the charge against him 
on that occasion was that he had en- 
tirely re-thatched the roof of the hut with 
new golpatta. Thereafter the prosecution 
with which we are now concerned was 
instituted and it was contended on be- 
half of the Corporation that because the 
opposite party had not pulled down the 
golpatta roof or altered it in accordance 
with the requirements of R. 7, Sch. 17, he 
was guilty of a continuing offeree with- 
in the meaning of the Calcutta Muni- 
cipal Act and was liable to a daily fine 
of Rs 5. The Magistrate has held thafc 
the fact that the opposite party has nofe 
pulled down the golpatta leaves is not in 
continuation of the offence previously 
committed by him under R. 7 above 
mentioned. 

The relevant section for the present 
purpose is first of all S. 488, Calcutta 
Municipal Act. It proscribes that certain 
penalties mentioned in the third column 
of a schedule thereto shall be incurred by 
persons who contravene any provision 
of the sections or rules of the Act men- 
tioned in that schedule and also by any 
person who fails to comply with any 
lawful direction under any of the sections* 
mentioned. Thereafter it .prescribes by 
the second clause: 

whoever, after having been convicted of any 
offence -referred to in 01s. (a), (b), or (o), sub- 
S. (l) continues to commit such offence shall 
be punished for each day after the first during 
which he continues so to offend, with fine 
which may extend to the amount mentioned in 
this behalf in the fourth column of the said 
table. 

The questiomis, therefore, whether or 
not this case comes within the terms of 
Cl. (2), 3. 488, i. e , whether the opposite 
party continued to commit the offence of 
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which he was previously oonvioted under 
R. 7, Soh. 17. This matter must beoon- 
sidered upon the basis of R. 7 which I 
have mentioned and the language of 
Cl. (2), S. 488. In view of the explanation 
attached to 01. (2). S. 488. it appears 
to me to be erroneous to put any stress 
upon the particular words in the second 
column of the table which is governed 
by SL 488. I, therefore, pass over the 
phrase “construction of ixternal roofs or 
walls of buildings with inflammable 
materials’* which is to be found in that 
table and go to the fountain head, that 
is to say, the term of R. 7 itself. It is 
to be observed that that section is not 
expressed to say that in the case of 
external roofs or walls of buildings erec- 
ted after the commencement of this Act 
the same shall not consist or be severed 
to consist of inflammable materials It 
says that external roofs shall not, after 
the commencement of this Act, be made 
of inflammable materials; and the oflence 
which was committed by the opposite 
party for which he was rightly convicted 
was the offence of making the roof with 
an inflammable material. The leading 
case on this subject is the case of Mar* 
shall v. Smith (I) and in that case, which 
has never been dissented from in England, 
it was held under a very similar clause 
that the offence consisted in the building 
of the wall. It was also held that a 
mere failure to pull down a wall or re- 
build it in accordance with the statutory 
requirements was not a continuation of 
that offence. In consequence of that 
decision S. 158, Public Health Act, 1875, 
was made to provide that 
where the beginniag or the ezeoutioa of the 
work is an ofience ia raepact whereof the oflen- 
der ‘is liable in respect of any byelaw to a 
penalty the existence of the work during its 
continuance in such a form and state as to be 
.n contravention of the byelaw shall be deemed 
>0 be a oontinuing offence. 

No such provision has been incorpo- 
rated into the Calcutta Municipal Act 
tnd if, therefore, we are to hold that the 
conduct of the opposite party in suffering 
^be roof to remain ia a continuation of 
^he offence of making the roof, we have 
^o do a certain amount of violence to the 
language of Cl. (2), S. 488. It is plain as 
b matter of right reason that suffering 
ihe roof to remain is not a continuation 
>f the offence committed, i. e., of making 

(1) [1873] 8 C. P. 4l6=s4a L. J. M. C. 108«28 
L. T. 538. 
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the roof. When one looks at the scheme 
and the language of the table which 
follows S. 488 one notices that the daily 
fine is one of Rs. 5, and no doubt it does 
occur to one that while a person may 
after conviction continue to erect a roof 
of inflammable materials a daily fine of 
Rs. 5 does not seem to be a very adequate 
or convenient method of coping with 
that particular form of persistency in 
illegal conduct. At the same time it is 
possible to have a case where a person 
continues to erect or make a roof with 
inflammable materials after conviction 
and it cannot, therefore, be said that the 
Court is obliged by the frame of the 
table to extend the proper and ordinary 
meaning of the words “continues to com- 
mit such offence*’ found in Cl. (2), S. 488. 
I quite appreciate that it is a serious 
matter for the Corporation to be told 
that they have not the power to obtain a 
conviction in a case of this sort under 
Cl. (2), S. 488. Also I am the last person 
to be 'unduly influenced by any archaic 
notions as to a strict construction to be 
applied to a statute which deals with 
many very complicated matters. Speak- 
ing for myself, if I am satisfied that the 
meaning of what the legislature has said 
is to make this kind of conduct a continu- 
ation of the offence under R. 7 mere 
correctness of language would not deter 
me from giving effect to the intention of 
the legislature. 

In the present case, however, I am 
not of opinion that there is suflioieut 
in the language employed by the legis- 
lature to justify the Court in regard- 
ing this kind of conduct as a conti- 
nuation of the offence within the mean- 
ing of 01.(2). 8.488. It seems to me 
that if the Corporation has not sufficient 
power, whore any works are erected con- 
trary to the Act, to order them to be 
removed and in default of compliance to 
remove them itself at the expense of the 
owner, the sooner it takes power to 
act in that way the sooner it will be 
equipped with what is necessary to pro- 
tect the city from conflagration. Again, 
if it is thought useful to have the power 
of a daily fine in such a case the sooner 
the Corporation goes to the legislature 
for a clause on the lines of S. 158, Public 
Health Act, 1875 the better. It is not 
only difficult but it is in some respects 
objectionable that a matter of this sort 
should be dealt with by a Court of law 
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straining the plain words “continues to 
commit such olience” so as to supply the 
Corporation with a somewhat drastic 
power, [q my julgment, the result of a 
consideration of the Calcutta Municipal 
Act is that I am satisfied that the view 
taken by the Magistrate is not only con- 
sistent with authority but is correct, and 
I think that this rule ought to be dis- 
charged. 

C. C. Ghose, J. — I agree. 

H.D. Rule discharged. 
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Duval and Mallik, JJ. 

Fazlur Rahman — Plaintiff— Appellant. 

V. 

Sardar AH and others — Defendants — 
Respondents. 

Appeal No. 2107 of 1924, Decided on 
6th January 1927, from appellate decree 
of 2od Sub-Judge, Chittagong, D/- 28th 
June 1924. 

(a) Civil r. C.y Ss. G5 and 66 — Purchase at 
auction sale — Sale not confirmed — New code 
coming into operation in the meantime-^The 
title of the purchaser does not become absolute 
and no suit under S, 66 can be maintained. 

An auction sale, at which a benamidar pur- 
chased for the plaintiff, took place on 8th 
August 1908 when the Code of ‘ 1882 was in 
force. Under S. 316 of that Code the property 
purchased in execution of the decree vested 
in the purchaser on the confirmation of the 
sale; but the sale was not confirmed until 6th 
January 1909 when the Code of 1882 had ceas- 
ed^o operate and had been superseded by the 
Code of 1908. In a subsequent suit against 
transferees from the benamidar it was argued 
that, under S. 65 of the new Code, on the con- 
firmation of the sale the title to the property 
is to vest back with retrospective effect from 
the 'date of the sale and by the confirmation 
of the sale under S. 65 of the new Code the 
plaintiff’s title to the property accrued on 8th 
August 1908 and, therefore, 8, 66 of the Code 
liad no application but S. 317 of the old Code 
would apply. 

that as on 1st January this sale had 
«ot become absolute, the plaintiff’s right had 
not accrued and as the plaintiff’s right did 
not accrue on Ist January he was clearly bound 
by S. 66 of the new Code and if he was bound 
by S. 66 the plaintiff cannot maintain the 
fiuit: 47 Cal, 1108 and A, I, B, 1923 Cal, 85, 
Dist, [P 839 C 1] 

Narendra Kumar Das — for Appellant. 

Chandra Sekhar Sen — for Respon- 
dents. 

Duval, J.— In this case the plaintiff 
fined for declaration of bis titlo to and 
for possession of, certain land. His ease 
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was that he purchased it in auction sale 
in the benami of defendant 6 on 8th 
August 1908 and that subsequently he 
got possession in the name of his be- 
namidar who was in possession for some 
time, but that in 1915 his benamidar sold 
the land to defendants 1 and 2 and be 
was dispossessed. He brought a case 
under S. 9, Specific Relief Act, and lost 
it and so he brought this suit. Thp de- 
fence set up in the written statement of 
the vendees was that the plaintiff was 
never in possession and that defendant 6 
was not a benamidar and that the suit 
is barred under 66, Civil P. 0. Defendant 
6, who purported to sell the property has 
put in a written statement stating that 
he was a benamidar. After isfiues were 
framed the first Court tried the issue as 
to whether the suit lay in view of the 
provisions of S. 66, Civil P. C., and held 
that it did not. This finding has been 
upheld in appeal. The second appeal is 
directed on this point only. 

Now the sale took place, as we have 
stated, on 8th August 1908. At that 
time the Code of 1882 was in force and 
under S. 316 of that Code the property 
purchased in execution of the decree 
vested on the confirmation of the sale; 
but the sale was not confirmed until 6th 
January 1909 when the Code of 1882 had 
ceased to operate and had been super- 
seded by the Code of 1908. Under S. 65 
of the present Code, on the confirmation 
of the sale, the title to the property is to 
vest back with retrospective effect from 
the date of the sale. The argumenfi 
therefore, addressed to us is that by the 
confirmation of the sale under S. 65 of the 
new Code the plaintiff’s title to the pro- 
perty accrued on the 8th August 1908 
and, therefore, S. 66 of the Code has no 
application but that S. 317 of the old 
Code applies. The chief difference bet- 
ween the two sections is that whereas under 
the old Code a suit would lie against the 
heirs or assignees of a benamidar though 
not against the benamidar under S. 66 
of the new Code, no suit would lie against 
any one olaiming a title under the certi- 
ficated purchaser. Thd learned vakil for 
the appellant has referred to two deci- 
sions of this Court, being the case of 
Promotho Nath Pal v. Mohini Mohan 
Pal (1) and the case of Makarali v. 

*^(1) [1920] 47 Cal. 1108=31 C. L. J. 463=68 
I. 0. 327=24 0. W. N. 1011. 



1928 

*Sarf addin (2) to support his argument. 
But in '^both those cas^s the sale was 
»eonfirmed before the new Code oama into 
force; that is to say, before 1st January 
1909, though in one of them the sale 
’Certihoate did not issue until after the 
new Code came into force and there it 
was held that the real purchaser could 
maintain a suit against the transferee 
as his right had already accrued under 
the old Code. The presSat Code, how- 
•«ver, is clearly different. No doubt 
S. 65 of the new Coda states that when 
lihe sale has become absolute the pro- 
perty shall be deemed to have vested in 
the purchaser from the time when the 
property is sold and* not from the time 
when the-sale becomes absolute. But the 
question really before us is whether on 
Ist January 1909, when the new Code 
came into force, the plaintiff’s right had 
accrued as a purchaser through the be- 
nami of defendant 1. In my opinion it 
had not. In this connexion reference 
must be made to S. 6, General Clauses 
Act, which says that when an Act re- 
peals any enactment hitherto made or 
hereafter to be made, then, unless a 
different intention appears the repeal 
shall not affect any right acquired or ac- 
crued under any enactment o repealed. 

The only point, therefore, is whether 
as a matter of fact on 1st January the 
plaintiff’s right had accrued. Now, even 
if we take S. 65 as dating back the right, 
it is clear that on Ist January this sale 
had not become absolute and so the 
plaintiff’s right had ,not accrued. Now, 
if the plaintiff’s right did not accrue on 
Ist January ho is clearly bound by S. 66 
and if ho is bound by S. 66 the plaintiff 
cannot maintain this suit. 

In this view, therefore, I would dis- 
.miss the appeal with costs. 

Mallik, J . — ^I agree. 

3.J. App eal dismissed. 

U2) A. I, R. 192a "Cal. 85=50 Oal. 115. 
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Mukbrji, J. 

Ashita Ranjan Bose— Accused — Peti- 
•tipner. 

^ V. 

.pmperor— -.Opposite Party. 

Criminal Revn. No. 64 of 1928, Deci- 
•ded on 20th April 1928, from order of 
iSessiona Judge, Assam Valley Districts. 
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.Assam Labour and EmigraUon Act (6 of 
1901), S. 213— Emigration or assisting in the 
emigration is not an abetment within S, 213 — 
Penal Code S. 107. 

Emigration or assisting in the emigration 
cannot be taken as forming an abetment of the 
offence of illegal recruitment within 8. 213 of 
the Act. S. 213 expressly refers to abetment as 
meant by the Penal Code. [P 341 C 2] 

Suresh Chandra Talngdar—for Peti- 
tioner. 

Debendra Narain Bhattachargi — for 
the Crown. 

Judgment. — This Rule has been issued 
to show cause why the conviction of the 
petitioner' and the sentence passed on 
him should not bo set aside on ground 2 
mentioned in the petition. The peti- 
tioner has been convicted under S. 164 
read with S. 213, Act 6, 1901 (Assam 
Labour and Emigration Act) and has been 
sentenced to pay a fine of Rs. 200. The 
order of conviction and sentence was 
passed, in the first instance, by a Magis- 
trate at Dibrugarh, and the same has 
been confirmed on appeal by the Sessions 
Judge of the Assam Valley Districts. 
Ground 2 of the petition upon which this 
Rule has been issued runs in these words : 

For that the assumption of the learned Ses- 
sions Judge that a recruiting Sardar must 
accompany every batch of coolies and the im- 
putation of the petitioner’s guilty knowledge 
therefrom are wrong. 

There was a considerable amount of 
confusion in the proceedings that took 
place in the Courts below in connexion 
with this case and a perusal of the reoord 
discloses certain facts which I shall pres- 
ently narrate and which will speak for 
themselves. 

The petitioner was an agent of Messrs. 
Midland Bose and Co. at a place oalled 
Amingaon. Messrs. Midland Bose and 
Co. are the forwarding agents of tea 
labourers recruited in different parts of 
India. Certain coolies were recruited 
for the Madhuting Tea Estate by one 
B. K. Banerji who, however, did not have 
a license for recruitment of coolies. The 
said coolies were dispatched by Messrs 
Midland Bose and Co. to Amingaon and 
the petitioner received those coolies and 
sent them to the Madhuting Tea Estate. 
These shortly are the facts of the case 
upon which the petitioner was tried. 
The Manager of the Madhuting. Tea 
Estate was at first put upon his trial 
when it. was discovered that the .said 
B. E. Banerji had no license to recirpit 
coolies and he was eonvioted. Thereafter 
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it appears that a complaiot was lodged 
ia the Court of the Magistrate at Dibru- 
garh by socaebody whose iaitials oaanot 
be deoiphered iu these words : 

To tha M<igiatrata, Dibrugarh, Sir. I have 
the hoaour to apply for sutnmoaa againat the 
following aooased under Ss. 164/213, Act 6, 
1901. The history of the case is herewith 
put up. 

The name of the accused was gtveu 
as “A. R. Bose of Amingaou, ageut to 
Messrs. Midland Bose and Co." The 
history of the case which is said to have 
been put up along with the complaint 
consists of a sheet of paper which is 
headed as containing : 

points in respect of and relevant to the illegal 
recruitment of coolies by B. K. Banerji and the 
assistance rendered in these transactions by 
A. R. Bose. 

It refers to four challans by their 
numbers and dates and states that the 
said A. R. Bose assisted and caused to 
emigrate the coolies mentioned in the 
said challans in contravention of Act 6 
of 1901. On this complaint, summons 
appears to have been issued against the 
petitioner under Ss. 164'213 of the Act. 
No copy, however, of this summons is to 
be found in the record. But the sum- 
mons, that were issued on the witnesses 
are available and they show only that 
the offence for which the petitioner was 
being tried was an offence under the 
Emigration Act. There is no reason to 
suppose that the summons that was 
issued against the petitioner was in 
different terms. However that may be, 
an offence under S. 164 read with S. 213, 
Act 6, 1901 is an offence relating to a 
summons case and S. 242, Criminal P.C , 
evidently applies to the trial of such a 
case. It does not , however, appear from 
the record that the substance of the ac- 
cusation that the prosecution desired to 
make against the petitioner was made 
known to him in accordance with the 
provisions of S. 242, Criminal P. C. If, in 
point of fact, the provisions of this sec- 
tion were not complied with, then that 
would in itself bo a ground for setting 
aside the whole trial. I am not sure, 
however, whether the said provisions 
were complied with or not. All that can 
be said is that there is no record with 
reference to this matter amongst the 
papers that are before me. Thereafter, 
it appears, one witness was examined 
on behalf of the prosecution, namely 
U. C, Burdaloi, who happened to be the 
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Manager of the Madhuting Tea Estate^ 
It is really upon the evidence of thi» 
witness, coupled with the documentary 
evidence that was adduced in the case* 
that the conviction of the petitioner iS' 
based. It may be mentioned here that^ 
of the four challans that are referred to 
in the history of the case that was filed 
along with the petition of complaint, the* 
one which concerns the present case is^ 
Challan No. 172^ bearing date the 17tb 
April 1926, the challan relating to the- 
dispatch of 16 coolies. From the note 
as regards the history of the case, it 
would appear that the petitioner was- 
charged with having assisted in the* 
emigration of the said 16 coolies referred 
to in challan No. 172. That substantially 
may be taken to be the case that was put? 
forward against the petitioner by the^ 
prosecution in the trial Court. In the- 
judgment which the learned Magistrate* 
passed convicting the petitioner under 
S. 164 read with S. 213 of the Act, he^ 
first of all, set out the facts relating, 
to the parts taken in the affair by the 
Manager of the Madhuting Tea Estate, 
and B. K. Banerji and Messrs. Midland 
Boie and Co. Having done so, he stated* 
the facts that the accused received the 
coolies illegally as the emigrating agenb 
B. K. Banerji had no license for recruit- 
ment of coolies and that the accused 
forwarded the said coolies from Amingaon 
to the Madhuting Tea Estate. 

The learned Magistrate then stated in 
his judgment that the accused must have 
been well aware that the Madhuting Tea 
Garden had sent no licensed recruiter for 
recruitment of the coolies and thereafter 
he recorded a finding to the effect that 
no recruiting sardar accompanied the 
coolies to Amingaon and that when the 
accused dispatched them from Amingaon 
no garden sardar was sent along with 
the coolies. From these findings the 
learned Magistrate ultimately recorded a 
general finding to the effect that tha 
accused took part in the illegal recruit- 
ment with full knowledge that the 
recruitment was illegal. Reading the 
judgment of the learned Magistrate as a 
whole, it seems to me that he did not 
keep in view the distinction between the 
different kinds of offences that are con* 
templated by S. 164 of the Act. That 
section runs in these Words : 

Whoever knowingly reoruite, engages, induces* 
or assists or attempts to reoruit, engage, indaoer 
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ot Msist any peisoa to emigrate in contraven- 
tion of any of the provisions of this Act, etc. 

If the case that was put forward against 
•the petitioner in the petition of com- 
plaint was to be adhered to, the only 
'Question which the Magistrate had to 
determine was whether the petitioner 
had assisted in the emigration of the 
'Coolies because the petition of complaint 
read with the history of the case did not 
>refer to any abetment ^on the part of 
the petitioner in the recruitment itself. 
Emigration is defined in S. 2, Cl. (e) of 
the Act and whether the definition con- 
fines the meaning of the word to the 
departure of the coolies from a particular 
point or whether emigration consists in 
•the entire process of the journey made 
by the coolies from the point from which 
libey depart till they reach the garden 
‘for which they are recruited, it is quite 
clear that the process of emigration is 
'entirely different from the process of 
recruiting and S. 164 makes that distinc- 
tion perfectly clear, for it says '‘recruits 
any person to emigrate.” In my opinion, 
there ca.n be no question that the process 
of recruiting must terminate before the 
process of emigration begins. The learned 
Magistrate does not appear to have kept 
this distinction in view at the time when 
fie convicted the accused. One thing, 
therefore, is quite clear that it was not 
possible for the petitioner to ascertain 
with any degree of precision what exactly 
was the case that he had to meet at the 
trial that was held against him. Assum- 
ing, however, that the word “recruitment” 
has been used by the learned Magistrate 
in his judgment in a general sense and as 
•not different from the word “emigration” 
fiut as consisting of one and the same 
process, the learned Sessions Judge, it 
«ap pears, in dealing with the case, had 
confined his attention entirely to the 
recruitment that was made of the coolies. 
Para. 2 of the learned Sessions Judge’s 
judgment makes this point perfectly clear. 
What the learned Judge says therein is 
this,*and here I quote his own words from 
his judgment : 

It is common ground that the recruitment 
•was illegal and that the appellant assisted in 
«uoh recruitment. It was argued that there 
was no evidence that he did so knowingly. The 
learned Public Prosecutor pointed out in reply 
that there is no evidence that any competent 
or approved person within the meaning o! 8. 44 
48. 76) of the Act accompanied the party. It 
being admitted that no garden sardar acoom* 

mied them and the nature of* the escort being 
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a matter particularly within the observation of 
the^appellanty if only for his own protection, 1 
hold ,t|^e< is sufficient ground for finding that 
the appellant knew the labourers to be illegally 
recruited. 

Now, it is clear to my mind that the 
learned Sessions Judge was convicting 
the accused of having abetted the illegal 
recruitment of the coolies knowing that 
such recruitment was illegal. To this 
view, there are two objections. In the 
first place, that was not the case upon 
which the accused was tried, the case 
against him having been, as I have already 
stated, one of assisting in the emigration 
of the coolies; and secondly, if emigration 
or assisting in the emigration be taken 
as forming an abetment of the offence of 
illegal recruitment, then it cannot be 
an abetment which is contemplated by 
S. 213 of the Act, for it is clear that this 
is not a form of abetment — an abetment 
after the fact — which the Indian Penal 
Code takes cognizance of. S. 213 expressly 
refers to abetment as meant by the Indian 
Penal Code. For these reasons, I am of 
opinion that there has been no proper 
trial of the case as against the petitioner 
nor have any facts been established which 
would call for any further trial of the 
petitioner. The rule should, in my 
opinion, be made absolute and I order 
accordingly. The conviction of the peti* 
tioner and the sentence passed on him 
are set aside and the fine, if paid, will be 
refunded. 

N.K. Conviction set aside. 
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Rankin, C. J., and Hitter. J. 

Krista Eishore Bose — Petitioner. 

V. 

Pancharam Maity — Opposite Party. 

Civil Revn. No. 760 of 1927, Decided on 
17th August 1927, from order of 2nd Sub- 
Judge, Howrah, D/- 7th May 1927. 

Civil P. C., 0. 17. P. 2, and 0. 26, P. 8— 
Application to set aside exparte decree— Defen- 
dant asking for his examination on commission 
— Application granted and evidence taken — 
Defendant not present on the day fixed for 
hearing of the case though ordered — No instruc- 
tions to the pleader— Case dismissed for default 
— Case i« governed by 0. 17, P. 2 — Court is 
under fio obligation to read evidence on com- 
mission. 

On an application to set aside the exparte 
decree the defendant asked for his examina- 
tion on commission. The prayer was granted, 
and the parties were directed to come ready 
on the day fixed, on which day the evidence 
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taken on commisaion was recorded in the report 
bat the pleader who had been appearing for thd 
defendant said that he had no instraotions. 
Defendant was also absent. Thereupon the Judge 
treated the matter as a case of default and diS' 
missed it. 

Held: the dismissal was right ae the 

ease was governed by R. 0. 17. [P 342 G 2J 

Held, further, that the Court was under no 
obligation to read evidence on commission and 
to decide the case upon it if there was no eJp- 
pearanca on behalf of the defendant at the 
hearing: 36 Cal. 566, Dial. [P 342 C 2] 

Debendra Nath Mondal and Satyendra 
Nath Mittej — for Petitioner. 

Santosh Kumar Pal — for Opposite 
Party. 

' Rankin, C J — This is a point of 
practice It appears that there was a 
mortgage suit which was decreed ex parte 
on 25th November 1925. The defendant 
who is the applicant before us to-day 
brought his application under O. 9. R 13, 
Civil P. G , on 5th January 1927 to have 
that ex- parte decree set aside and the suit 
restored for hearing. That application 
having been filed and registered on 12th 
February it appears from the order sheet 
the case was adjourned to 5th March 
1927. In the meantime a petition sup- 
ported by an affidavit was made by the 
defendant asking for his examination on 
commission, but in the end the case was 
adjourned to 26th March for hearing and 
again to r30bh April and the present ap- 
plicant filed a petition with a medical 
certificate and again prayed for his exam- 
ination on commission on the ground of 
illness This time the application was 
granted on the term that the execution of 
the commission would not bo a ground 
for any further adjournment and the 
parties were directed to come ready on 
the day fixed. The commissioner finished 
his work on 30th April 1927, and on that 
day it was ordered 

on both parties' prayer for time let the case bo 
adjourned to 7th May 1927 for bearing. Parties 
must come ready on that day. 

On the day in question — 7th May 1927 
— the position was this that the evi- 
dence taken on commission was recorded 
in the report, but the pleader who had 
been appearing for the defendant said 
that he had no instructions. Thereupon 
the learned Judge treated the matter as 
a case of default. He said: 

The applicant does not appear on calls, llis 
pleader states that he has no instructions in 
the case to day. The opposite party is present. 
Let the case be dismissed for default with costs 
Rs. B. 
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Now, the learned advocate for thei- 
petitioner contends before us that that 
course was improper and that what should' 
have been done was this: that evidence* 
taken on commission together with any 
other evidence which the plaintiff might 
adduce should have been considered and 
the case should have been decided on its 
merits though in the absence of the de- 
fendant. That q/iestion turns upon®two 
other questions: the first is whether or 
not the case before us in the events which 
happened was governed by R. 2, 0. 17 
of the Code or by R. 3 On that question 
it seems to me that the case is within 
R. 2. It is quite true that in the order 
as recorded it appears that the adjourn- 
ment was made on the application of both 
parties. Tt is quite true that there is 
that notice that parties would get no 
further adjournment in the wprds par- 
ties must come ready on that day." Still 
1 do not think that, that is what is con- 
templated by the terms of R. 3 R. 2' 
begins by: 

where on anv day to wliich the hearing of the- 
suit IS udjourjQcd 

(it does not say at whose instance it is^ 
adjourned) 

the parties or any of them fail to appear: 

Rule 3 says : 

where any party to a suit to whom time has- 
has been granted fails to produce his evidence.. 
Of to cause the attendance of his witnesses, or 
to perform any other act necessary to the fuc-- 
ther progress of the suit. 

It seems to me that default of appear- 
ance in a ease of general adjournment, 
before hearing is within R 2, and that- 
R. 3 is directed to a case where a party 
is definitely given time in order that he^ 
may take a certain step which it is neces- 
sary for him to take if he is to prosecute' 
his case, and fails to take that step. 

However that may be, a further ques- 
tion arises in this case whether the 
deposition on commission was evidence on 
the record of the Court in the sense that 
the Court was under an obligation to 
read it and to decide the case upon it 
even if there was no appearance at the 
hearing of the defendant. On that ques- 
tion we have been referred to the case of 
Dhanu Earn v. Murli Mahto (l) where it 
is said that is is not the practice in the 
mofussil to make a formal tender of the 
evidence taken on commission. It seems 
to me, however, that for the purpose of 

[Y9W36 C"^5^^rc.“ L.^^^ 

366=13 C. \V. N. 525. 



Lila Singh v. Chandra Badan Singh (Duval, J ) Calcutta 34S 


the present question before us it is neces' 
sary to look somewhat acourately on what 
is said by the Code and in that oonnex* 
ion the language O. 26, R. 8, which is in 
the form oL&. 390 of the previous Code 
must be regarded. R. 8 says that 
evidence taken under a commission shall not 
be read, as evidence in the suit without the 
consent of the party against whom the same is 
ofiered unless 

certain facts are present^ for example, 
the person who gave the evidence is beyond 
the jurisdiction of the Court or the Court in its 
discretion dispenses with the proof of any of 
the circumstances and authorizes the evidence 
to be read notwithstanding proof that the cause 
for taking such evidence by commission has 
ceased at the time of reading the same, 
so that, before the evidence taken on 
commission can be icad, the Court has 
either to be satisfied by proof of certain 
facts or to be satisfied that the case is 
such that it should dispense with the 
proof of those facts. It seems to me that 
the case Dhaim Ram v. Murli (l) is open 
to some comment as regards a certain 
part of the reasoning in the judgment of 
the learned Judges. It is there said: 

Where, therefore, as in the case before us, the 
circumstances mentioned in S. 390 which would 
exclude the deposition from being read as evi* 
dence in the suit do not exist, there is no reason 
why the deposition should be formally tendered 
before it can be treated as evidence in the cause. 

In that passage the learned Judges 
seem to have inverted the character of 
S. 390 to which they were referring. In 
that section it is not laid down that 
certain oircumstances shall exclude the 
deposition from being read as evidence. 
That section says that unless with the 
consent of the other party a commission 
shall not be read as evidence unless there 
is either proof of certain circumstances 
which would make it evidence’ or the 
Court gives dispensation from such proof. 
I am not disposed at the moment to make 
any observation as to what the practice in 
mofussil Courts may be for any other pur- 
pose ; but reading O. 26, R. 8, and 0. 17, 
R. 3 as they stand for the purpose of giv- 
ing a construction to the Code, I am not 
satisfied that even in a case which is other* 
wise within 0. 17, R. 3, it would bo right 
to say that the Court is obliged to dispose 
of the case by looking at the evidence 
upon commission. In my judgment, the 
Court in this case has adopted the right 
practice and this Rule must bo discharged 
with co8ts*hoaring foe-one gold mohur. 
Mitter, J. — I agree. ^ 

N.K. Buie discharged. 
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Duval, J. 

Lila Singh — PlaintiU. — Appellant. 

V. 

Chandra Badan Singh and others — 
Defendants — Respondents . 

Appeal No. 1801 of 1925, Decided on 
9th January 1928, from appellate decree 
of Addl. Dist. Judge, Cachar, D/- 6th 
April 1925. 

Landlord and Tenant-^Ejectment stiit — To 
succeed f landlcid viust prove his title. 

In a suit tor ejeotment, the fact that the 
tenants have not been able to establish a clear 
title is no ground for the landlord getting a 
decree unless he can prove his title. [P‘344 C 1] 

Paresh Lai Shome — for Appellant. 

Satyendra Kishori Ghose — for Res* 
pondents. 

Judgment. -“This appeal arises out 
of a suit which was originally brought 
to recover possession of 12 cot tabs and 2 
chittaks of land on the allegation that 
it was part of a dag No. 115 of Re- 
settlement patta No. 5. The plaintitl'a 
case was that he was in possession of 
this land all along, but in April 1919' the 
defendants dispossessed him. The de- 
fence was that this land appertained to 
a neighbouring dag No. 94 of patta 
No. 11 of a khasra settlement, and had 
been purchased as far back as 1897, but 
during the last re-settlement operation 
the plaintiff wrongly got it included 
within his patta. The defendants also 
alleged that in 1919 the plaintiff dis- 
possessed them and there was a criminal 
case which was referred to a panchayat 
for enquiry and they got the land back. 
The first Court decreed the suit, but in 
appeal it was pointed out that the local 
inspection by the amin was unsatis- 
factory and so the case was sent back 
for further hearing after a fresh enquiry 
by a qualified commissioner. The com- 
missioner duly made his report and in 
the result the lower Court then decided 
that the plaintiff would get a decree for 
7 cottahs 4 chittaks of land, the amount 
which appeared under the re-settle- 
ment of 1918 to have been included 
in plot 115. In appeal the learned 
Additional District Judge has found that 
the plaintiff has been unable to prove 
his title to this land at all and so has 
dismissed the suit. 

In second appeal it is urged that after 
remand the question of plaintiff’s titla 



344 Calcutta Ambar Ali v. Piban Ali (Graham, J.) 1928 

did not arise and that as the reoord-o£- Graham. J.— In this ease a rule was 


rights is in favour of the plaintiff, the 
onus is on the defendants to prove their 
title and they have to rebut the entry 
in the record. The only evidence that 
the plaintiff has been able to adduce is 
the two pattas of 1900 and 1918, the 
record-of-rights not conferring, as the 
Assam Land and Bevenue Regulation 
clearly states, any title at all. Now it 
has not been shown either that the plain* 
tiff held this land under the patta of 
1900 and as to the patta of 1918 there 
is nothing in his evidence to show that 
the defence set up is not the fact. The 
fact that the defendants have not been 
able to establish a clear title is no 
ground for the plaintiff getting a decree 
unless he can prove his title. 

In this view the appeal must be dis* 
missed with costs. 

N.K. Appeal dismissed- 
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Graham and Cammiade, JJ. 
on difference 
Cuming, J. 

Ambar Ali — Petitioner. 

• V. 

Piran Ali and others — Opposite 
Parties. 

Criminal Revn. No. 645 of 1927, De- 
cided on 10th and 29th November 1927, 
from order of B. A. C., Sylhet, D/- 6th 
December 1926. 

Criminal P. C., S, 145 — (Cuming and 
Cammiade. JJ,) Actual possession means ac- 
tual physical possession — Symbolical posses- 
sion obtained through a civil Court not ac- 
tual possession — {Oraham, J,} Possession 
must be latv/ul. 

Cuming and Cammiade, JJ. — lu a case 
under 8. 145, what the Magistrate has to deter- 
mine is who is in actual possession at the time 
or within two months of the proceeding and to 
declare him to be entitled to possession. 

Actual possession means actual physical pos- 
session. Actual possession is not necessarily 
lawful possession. It may be the possession of 
a trespasser without any title whatever. The 
person who has obtained what is known as 
symbolical possession through a civil Court is 
not necessarily in actual possession. 

[P 347 0 1] 

Graham, J , — Possession means lawf \1 pos- 
session and not possession taken by force in 
defiance of law. No Court ought to recognize 
such possession. [P 344 C 2] 

Badhica Ranjan Guha for Hemendra 
Kumar Das — for Petitioner. 

Manmatho Nath Rao {Jr.) for Nripen- 
dra Ch. Doss — for Opposite Parties. 


issued calling on the Deputy Commis- 
sioner of Sylhet and the opposite party 
to show cause why the order of the 
Extra Assistant Commissioner of Sylhet 
dated 6th December 1926 under 8. 145, 
Criminal P. C., declaring the 2nd party 
(now the opposite party) to be entitled 
to retain possession of certain land 
should not be set aside on the ground 
that the learned Magistrate erred in law 
in not lUpholding the possession deli- 
vered to the petitioner (Ist party) under 
a civil Court decree against the •opposite 
party Piran Ali. 

On the particular facts in this case 
the Magistrate’s order is in my opinion 
manifestly wrong, and be ought, 1 think, 
to have maintained the decree of the 
civil Court, and the possession given 
by it subsequent thereto : Atal Hazra v. 
Uma Charan (1), Akhoy Mondal v. Basu 
Rai (2), Kunja v. Khetra (3). The 
petitioner, Ist ‘party, obtained posses- 
sion of the land in question through the 
civil Court on 23rd July 1925, and it is 
clear that the opposite party No. 1. (Piran 
Ali (opposite parties 2 and 3 are his 
sons) has throughout wilfully ignored the 
decree, and is treating the litigation as 
if it had never taken place. In my judg- 
ment it is not right that the criminal 
Court should support him in this 
attitude. 

The view taken in the Courts below 
seems to be that, however much right 
may be on the side of the Ist party, the 
only thing that counts is actual posses- 
sion; and that, possession being with the 
2nd party, that party must succeed, no 
matter how that possession may have 
been obtained. I cannot persuade my- 
self that this is sound law. Possession 
as I understand the word, means lawful 
possession, and not possession taken b^ 
force in defiance of law. No Court ought 
in my opinion to recognize such posses- 
sion as is claimed here by the 2nd party 
The law is proverbially an ass, but I dc 
not think it can for a moment counten* 
ance such a state of things as must 
necessarily follow if the decision, 
which has been arrived at in this case, is 
affirmed. ■ The land in question was for- 
merly in dispute between the parties, 

(1) [1916] 20 cTwrN. 796=33 I. C. 822=28 
C. L. J. 656. 

(2KA. I. R. 1923 Cal. 176. 

(3) [1902] 29 Cal. 208=6 0. W. N. 38. 
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sand one of them went to the civil Court, 
;and in due course obtained a decree 
followed by possession. The 2nd party 
ignoring that decision again took posses- 
sion of the land, and upon the Ist party 
complaining to the Magistrate he is in- 
formed that though he has right on his 
side, the 2nd party is in de facto posses- 
sion and, that being so, is entitled to 
retain ^uoh possession until evicted in 
due course of law. In other words the 
1st party, having already been successful 
in the civil litigation, is to be again 
^compelled to have recourse to the civil 
Court, and that within about a year of 
the passing of the decree (the police re- 
port was dated 29th May 1926). From 
the point of view of the let party the 
position seems to be a hopeless one, and 
the result appears to be due to mak- 
ing a fettish of possession. No doubt it 
is ^true that in cases under S. 145, 
Criminal P. C., possession of the land in 
dispute is the only point t to be decided. 
But it must, I think, be lawful posses- 
sion which the Court can recognize, and 
not the possession of a trespasser and 
wrong doer. 

There is another aspect of the matter. 
The section relates to disputes regarding 
land. In this instance the dispute had 
been finally decided in the civil Court. 
That being so, there was not, properly 
speaking, any dispute, the Magistrate had 
mo jurisdiction, and the proper course 
would, it seems to me, have been to take 
•steps under S. 107, Criminal P. C., 
against the aggressive party or parties. 

For the above reasons I would make 
the rule absolute on the ground on 
which it was issued, and set aside 
the order declaring the 2nd party to 
be .in possession .of the land, leaving 
it to the Magistrate to proceed under 
S. 107, Criminal P. C. if the adoption 
of that course is deemed to be. necessary. 

As my learned brother is of a different 
opinion the case will be laid before the 
Chief Justice in order that it may be 
referred to a third Judge. 

Cammiade, J. — Briefly the facts 
found by the Magistrate are as follows; 

The land in dispute is the holding of 
Tiran Ali, the second party. It was 
eold in execution of a decree and was 
purchased by the decree- holder, Mathura 
Nath Das. The sale was confirmed on 
10th May 1923; Mathura sold his rights 
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to the first party by two deeds executed 
respectively in October and November 
1923. The first party obtained delivery 
of possessito through Court on 8th July 
1925. The property consists of about 
14 bighas of land, comprising arable 
lands and two homesteads in the occupa- 
tion of the second party The latter 
were not removed from the homesteads 
at the time delivery of possession was 
given. All that the peon did was to read 
his writ and plant a bamboo on the 
arable land. Aus paddy was standing on 
that land at the time possession was 
delivered. The second party reaped this 
paddy. The first party instituted cri- 
minal proceedings, which were dismissed. 
The second party then grew winter 
paddy on the land and harvested it. 
The first party attempted to take posses- 
sion in April and was resisted. He then 
applied for possession under the provi- 
sions of 8. 145, Criminal P. C 

These being the findings, the Magis- 
trate was, in my opinion, right in declar- 
ing that the second party were in 
possession. 

The law provides summary remedies 
for the recovery of possession when the 
party in possession is ousted unlawfully. 
These remedies are provided in S. 145, 
Criminal P. C., and 8. 9, Specific Belief 
Act. A person entitled to these remedies 
must apply to the Court within the 
time prescribed ; and, if he fails to apply 
within such time, he ca^n only fall back 
on the ordinary remedy, namely % suit. 

It is expressly provided in 8. l4fe 
that the Magistrate will uphold the 
possession of the person whom he 
finds to be in possession, except in 
cases when one of the parties had been 
ousted from possession within two 
months of the date of the Magistrate’s 
order passed under the first sub-section 
of that section. In this case, the Magis- 
trate’s order is dated 3rd June 1926. 
As the Magistrate has found that the 
second party had been in possession 
at least from the month of August pre- 
vious, no other order^was possible except 
the one the Magistrate has passed. In 
these circumstances I would discharge 
this rule. 

Cuming, J. — This rule was granted 
on the following ground : 

That the learned Magistrate erred in law in 
not upholding the possession delivered to the 
petitioner under the civil Court decree against 
the opposite party, Piran Ali. 


Ambab Ali v. Piran Ali (Cuming, J.) 
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Owing to a ditfereace of opinion bet- 
ween my learned brother Graham and 
my learned brother Cammiade the case 
has been laid before me for decision 

The facts will appear to be these : 

The land in dispute was originally the 
holding of Piran Ali, the second party 
The land was mortgaged. The mortgagee 
obtained a decree on his mortgage, sold 
the property and purchased it himself. 
He sold his intioresb to the present first 
party and the first party applied to the 
Court and was put in possession on 23rd 
July 1925 by the planting of a bamboo 
In other words he was given symbolical 
possession. The second party remained 
in actual possession Then, on 30th 
April 1926, the first party applied to the 
Magistrate, Proceedings were drawn up 
under S. 145. The Magistrate found the 
second party in possession and declared 
him entitled to possession 

Against this order the rule has been 
obtained. 

The first party argues that as posses- 
sion was delivered to him on 23rd July 
1925 by the civil Court the Magistrate 
is bound to maintain that possession 

The opposite party contends that all 
the Magistrate has to determine is who 
is in actual possession at the time or 
within two months of the proceeding and 
to declare him bo be entitled to posses- 
sion Each party has cited numerous 
rulings to support his contention. The 
first party relies on -the cases reported: 
Shama Suiidari v. Janline, Skinner and 
Go{i)tBai Mohan Uofj v. J. P. Wise {5), 
Bailee Gunge Coal .U'^ociatinn Ltd, v. 
Hernia^ (6), In re, ChutrappiU Singh (7), 
Gobind Chunder Moitra v. Abdul 
Sayad (8), Akhof/ Mondal Y.Basu Bai (2), 
Atal Ilaiara y.Urna Gharan (l), Gulraj 
V. Bhatoo {d)fKedi(r v. Lalit (lO) and 
Gordan Sims v. Johurry Lai (ll), while 
the second party relies on Lowsan Santal 
V. Kali Gharan Santa/ (12), Atal v. Sri 
Nath (13), Kazan Khan v. Nafar 

(4) [IBGGj 6 W. R. Cr. 10. 

(6) [1S71] IG W. R. Cr. 24. 

(6) riB75] 24 W. R. Cr. 17. 

(7) [1879] 5 C. L. R. 200. 

(8) [1881] 6 Cal. 835=3 C. L. R. 217. 

(9) [1905] 32 Cal. 79G. 

(10) [1906] 2 C. L J. 147. 

(11) [1901] 5 C. W.N. 583. 

(12) [1904] 8 C. W. N. 719. 

(13) [1919123 C. W. N. 982=53 1.0.933 = 
30 C.L.J. 123. 
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Ghandra (14), Bakhol Dolni v. Nak- 
ham Lai (15), Kuladd v Danesh (16), 
Shahabaj v. Bhajahari (17). A con- 
sideration of these decisions undoubtedly 
would go to show that the rulings cited 
bo each party support the view he would 
have taken and in this view the matter 
probably should go before a Full Court. 
Bub as a Judge sitting alone, I bave^ 
no power to giake such a reference. So 
far as I am concerned this is perhaps 
fortunate, for in view of the contrary 
decisions I am able to approach the ques- 
tion unfettered by former decisions and 
to decide it on the plain and simple words- 
of the section itself. With great respect 
to the learned Judges who are responsible 
for some of the decisions I cannot but 
feel that the exact words of the section 
and the purpose for which it was enacted^ 
have been sometimes lost sight of. The* 
aim and object of the section is in my 
opinion the maintenance and preservation 
of the public peace and nothing else. No. 
rights are to be decided under it. It is- 
no doubt for reason that the revisional 
power of the High Court was expressly 
excluded under the Code before 1923. I 
will, therefore, cite the material porbions^- 
of the section which are these: 

Whenever a District Magistrate, Sub divi- 
sional Magistrate or Magistrate of the 1st Clasa 
is satisfied from a police report or other infor- 
mation that a dispute likely to cause a breach 
of the peace exists concerning any land or* 
water or the boundaries thereof within his- 
jurisdiction he shall make an order in writing 
stating the grounds of his being so satisfied’ 
and requiring the parties concerned in such 
dispute to attend his Court in person or by 
pleader within a time to be fixed by such 
Magistrate and put in written statements of 
their respective claim as respects the facts of' 
actual possession of the subject in dispute. 

The word “actual*' requires to be* 
heavily underlined. It is the omission 
I think to consider ihe meaning of the* 
word “actual** which has led to the* 
numerous conflicting rulings in this- 
Court. 

Sub-sections (2) and (3) are nob mate- 
rial 

Sub-section (4) runs: 

The Magistrate shall nithout reference to the 
merits of the claim of any such party to a right 

to possess the subject of dispute peruse 

and if possible decide whether any and which. 

~Jii) [ms]" 22^7‘AvrN7 479^icri7c. 718= 

18 Cr. L. J. 718. 

(15) A, I. R. 1927 Cal. 701. 

(16) [190G] 33 Cal. 33=2 C. L. J. 27l=10» 
C. W. N. 257 (F.B.). 

(17) A. I. R. 1922 Cal 364=49 Cal. 177. 
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o! the parties w.vs as tha date of the order 
before mentiocei la such possession of the said 

sahjeot. 

Proviso (i) may be also noted. It is not 
necessary to cita.it at length. The mate- 
rial portions of this sub section are the 
iwords I have underlined (italicized). 
\Vhat is abundantly clear is, therefore, 
jthat what the Magistrate has to decide is, 
who is.in actual possession. 

The words such' possesion obviously 
jrefe^ to the actual posseasipn mentioned 
in sub-S. (l) He is not. to decide the 
merits of the claim of tha parties to a 
right to possess the subject of dispute. 
The sectiou specifically states he is not 
to. What then does actual possession 
mean. As I understand it, it means 
actual physical possession It means the 
possession of the person who has, if I 
may put'it so, his feet on the land, who 
is ploughing it, sowing or growing crops 
on it entirely irrespective of whether he 
has any title or right to possess it. Actual 
possession is not the same as a right to 
possession nor does it mean lawful or 
legal possession. If the Code had meant 
lawful or legal possession I nresumj it 
would have said so Tha very fact that 
the expresdon actual possession is used 
shows tint tha legislature was contem- 
plating a possesdon other than lawful or 
legal This is clear from sub*S. (4) for 
the Magistrate is nob bo determine who 
has a right to possess. 

The person who has obtained what is 
known as symbolical possession is not 
necessarily in actual possession. If he 
were, the expression “symboUcar' would 
be meaningless If the Magistrate must 
maintain, as has been held in some deci* 
sions, the possession given through the 
civil Court be must at once do what the 
section expressly says he shall not, 
namely, determine who has a right to 
possession and to whom the civil Court 
has given possession, in other words de- 
termine the right to possession. 

Actual possession is not necessarily 
jlawful possession. It may be the posses- 
sion of a trespasser without any title 
whatever. 

The Magistrate is expressly prohibited 
from determining whether the possession 
is lawful or not, in other words, whether 
the person in possession has any title or 
right and to say that the Court has to 
decide whether the possession is lawful 
or not, that is to say, that the Court is 


to do the very thing which the section 
expressly prohibits him from doing. 

To contend that because the civil 
Court has decided who has a right to 
possession that there is no longer any 
dispute is to ignore realities. 

There is no doubt possibly no dispute* 
as to title. But that does not prevent 
there being a dispute as to who is in* 
possession What the civil Court .had 
decided in this case was who had a right 
to possession, not who was in possession. . 
It is not correct to say that in these cir- 
cumstances the decree-holder or person* 
having a light *to possession has no 
remedies He had. They will be found 
in 0. 21. Rr. 97, 98, 99, Civil P. C. It is 
for the decree-holder to avail himself of 
the provision of the Code to obtain real 
and effectual possession. I, therefore, 
agree with my learned brother Cammiade. 
The rule stands discharged. 

N.K. Buie discharged . 

A. I R 1928 Calcutta 347 

CCJiVIING AND MUKKR.U, JJ. 

Rama Nath Panii — Plaintitf — Appel-- 
lant. 

V. 

Ilari'sh Chandra Bmcas and another — 
Principal defendant and Plaintiff — Res- 
pondents 

Appeal No. 536 of 1925, Decided on- 
I2bh January 1928, from appellate decree^ 
of Addl. Sub-Judge, Howrah, D/- 22nd 
January 1925. 

Bengal Tenancy Act, S. 143-A— A suit to fall 
under S, 148- A must be for the entire rent due 
and not a suit for the cosharer's share of 
the rent only — Plaint should he looked at to 
see whether a case doet> or does not satisfy the 
test, 

A suit which is not one primarily for the 
whole of the rent due for a tenancy. To discover 
whether a case does or does not satisfy this test 
it is necessary to look at the plaint itself, a suit 
which is primarily for the rent due on the plain- 
tiff’s own share is not a suit withm the meaning 
of S. i48-A even though the plaintiff oosharer 
prays in the plaint that if the defendant objects, 
to pay the plaintiff’s share of the rent sepa- 
rately then the cosharer landlord's share 
should also he included. Case law deterred io,. 

[P 348 C 2] 

BI, N. Boy (6>.), Byomkesh Basu for 
Surjya Kumar AicJt — for Appellant. 

Prokash Chandra Majumdar ancJi 
Satindra Nath Boy Ghoxvdhury for Jit'' 
endra K. Guha — for Respondents. 



348 Calcutta 

Cuming, J. — In the suit ou^ of which 
this appeal has ariseh the plaintiff sued 
for a declaration of his title and cooffr* 
mation of possession or in the alternative 
for recovery of possession of the land in 
suit. 

His case briefly was that the disputed 
lands were held by one Hem Chandra 
Pachal, defendant 2, as a nontransferable 
occupancy holding at an annual rental 
of Bs. 147 odd under the pro forma de- 
fendants 5 to 10, that in execution of a 
decree for rent obtained by defendant 5 
under S. 148-A, Ben. Ten. Act, against de- 
fendant 2 the said holding was put up 
to sale and was purchased by plaintiff 1 
for Rs. 80 on 22nd November 1920. That 
he obtained possession through Court 
and let out a portion of the land to 
plaintiff 2. An objection was filed by 
defendant 1, under R. 100, O. 21, Civil 
P. C., and the objection was allowed. 
Hence this suit. The case for defend- 
ant I, who alone contested the suit, was 
that he had purchased the holding from 
defendant 2 on 22nd June 1913 His case 
was that the decree under which the 
holding was sold and purchased by the 
plaintiff was not a rent decree but a 
money decree and that nothing passed by 
the sale in execution of that decree except 
the right, title and interest of defendant 
2 which had already passed to him by 
the sale on 22nd June 1913. 

The Court of first instance decreed the 
plaintiff’s suit with costs, holding that 
the decree in execution of which the 
plaintiff purchased was a rent decree. 
This finding was reversed on appeal, the 
learned Subordinate Judge holding that 
the decree under which the plaintiff pur- 
chased was not a rent decree but only a 
money decree and that nothing but the 
Tight, title and interest of the judgment- 
debtor passed to the plaintiff. 

The sole point which has been urged in 
the appeal ds whether the decree under 
which the plaintiff purchased was a rent 
decree, or in other words, whether the 
suit in which the decree was obtained 
was a suit properly framed under the 
provisions of S. 148-A, Ben. Ten. Act. 
Mr. Boy who appears for the appellant 
has referred us to a number of oases: the 
cases of Nandalal v. Kala Chand (1), 
Brohmandannath Deb v. Hem Chandra 
Mitier Baikuntha Nath Sen v. Bama- 

'Til' [1910] 15 C. W. N. 820:5:8 I. C. 50. 

(2) [1914] 18 C. W. N. 1016=*23 I. C. 981. 
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pathi Ohattcrjee (3), Profulla Chandra 
Gosh V. Baburam Mandal U) Jagabandhu 
Nandi v. Abdul HcLmid Mea (5) and 
Gangamani Biswas v. Ba^ Ali (6). 

For the purpose of this appeal it is not 
necessary to deal with these rulings in 
extenso. As far as I can see one prin- 
ciple emerges from these decisions, and 
that principle is that the test as to 
whether a suit has or has not been pro- 
perly framed under 8. 148-A, Ben. Ten. 
Act, is whether the suit is intended to be 
a suit for the entire rent or not. If the 
suit is intended for the entire rent due 
and not merely a suit for the plaintiff’s 
share of the rent only, then the suit 
would fall under S. 148-A, Ben. Ten. 
Act, and the decree made in it would be 
rent decree. To discover whether a case 
does or does not satisfy this test it is 
necessary to look at the plaint itself. In 
the present case the plaintiff stated first 
that he was the 42*annas shareholder 
and that the remaining lli-annas be- 
longed to his cosharer landlords. He fur- 
ther overruled that he and his cosharer 
landlord realized their respective portion 
of the rent separately. He then stated 
that the defendant occupies some 6 
bighas 12 cottahs odd land ef which the 
total annual rent was Rs. 14-7-lOi gandas 
Further he stated that the cosharer land- 
lords, Nos. 2 to 6, were asked to join in 
the suit but they refused, that they were 
asked to state hew much rent was due 
to them from the tenant and the tenant 
was also asked to state how much rent 
was due to the cosharer landlords but 
they refused to state. Hence the plain- 
tiff was entitled to get a decree for hie 
share of the rent under S. 148-A, Ben. 
Ten. Act. It was then stated that Bs. 
16 odd was due from the tenant on ac- 
count of his share of the arrears of rent 
for the years 1323 to 1326 B. S., that he 
had repeatedly asked for the payment of 
the rent due but he had not obtained it. 
Hence he brought she suit, that he might 
be given a decree for Bs. 20-15-9 gandas. 
He further prayed that if the defendant 
objected to pay the plaintiff’s share of the 
rent separately then the plaintiff prayed 
to include the cosharer landlords’ share 
as shown in the first column of the 
schedule and that in such a case plain- 

(3) [1918] 27 C. L. J. 101=45 I. C. 767. 

(4) A. I. B. 1921 Gal. 289. 

(6) A. I. B. 1925 Cal. 82. 

(6) A. I. B. 1925 Cal. 106=51 Cal, 935. 
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tiS would pay the remaining cost of 
stamp that would be due to the Court. I 
think it is quite obvious reading the 
prayer (b) that the plaintiff’s ease 
does not satisfy the test which I have 
already set forth. It is quite clear from 
prayer (b) that the suit was not oae pri- 
marily for the whole of the rent due for 
the tenancy but was one primarily for 
the rent due on the plaintiff's own share; 
for he states that if the dXendant objects 
to pay the plaintiff's share of the rent 
separately then the plaintiff prays to in- 
clude the cosharer landlord's share as 
shown in the hrst column of the schedule. 
In other words, the suit was for the rent 
of his own share only and not for the 
whole rent due. Therefore, the plaint 
does not satisfy the test which I have 
already set forth. That being so it is 
clear that the decree obtained in the suit 
was not a rent decree but merely a 
money decree and that nothing passed to 
the plaintiff under the sale in execution 
of the decree but the right, title and 
interest of the ’judgment-debtor. That 
being so, the appeal fails and is dismissed 
with costs 

Mukerjee, J.— I agree. 

N.K. Appeal dismissed. 
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SUHRAWARDY AND GRAHAM, JJ. 

Hamesh Chandra Patranahis — Auc- 
tion-purchaser — Appellant. 

v. 

Birajasundari Gupta and others — 
Respondents. 

Appeal No. 25 of 1926, Decided on 
20th December 1927, from appellate 
order of Sub-Judge, Mymensingh, D/-15tli 
September 1925. 

{a) Civil P. 0., 0. 21, B, 90 — Party com* 
mitting fraud must prove that other party had 
knowledge of facts constituting fraud. 

Where fraud is oommitted by any party, it 
lies upon him to show that the other party 
had a clear and definite knowledge of the facte 
oonstituting fraud at a date beyond the statu* 
tory period : 18 G. L. J. 128 ; 18 C. W. N. 1266 
and A. I. R. 1921 Cal. 251, Foil. [P 849 C 2] 

(6) Civil P. 0., 0. 21, R. 92 — Sale conveys 
interest only of parties to the suit — Auction* 
purchaser cannot lay claim to the shares of 
persons not affected by the sale. 

The sale purports to convey the interest of 
parties to the decree and does not afieot the 
shares of those who are not bound by the 
decree. Because the sale in so far as the in* 
terests of one of the judgment-debtors are oon* 
cerned is vitiated, the entire sale cannot on 


that account be set aside. Though auotion- 
purchaser cannot lay claim to the shares of 
persons who are not affected by the sale he 
will get good title in respect of the shares* 
of parties whose interest is legally conveyed* 
by the sale. [P 361 C 1]. 

:Cc (c) Civil P. C., 0. 21, P, 90 — Sale cannot 
be set aside in part on the ground of irregu* 
larity or ftaud — It must be set aside in its 
entirety. 

Order 21, R. 90, speaks of setting aside a sale 
in its entirety, if it is proved that it is bad. 
on the ground of material irregularity or 
fraud ; and a sale which is affected by suohi 
defects cannot be set aside in part. An execur- 
tion sale is either wholly good or wholly bad ; 
it cannot be good and bad at the same time : 
32 Cal. 296, Rel. on. ; A. I. R. 1926 Cal. 1219 ; 
A. I. R. 1924 Mad. ^31 and 14 C. W. N. 128^. 
Dist. [P 351 C 

Sarat Ghunder Boy Choudhury audx 
Birendra Kumar Dey—tov Appellant. 

Gunada Charan Sen and Annada 
Charan Karkoon — for Roapoudcnta. 

Biraj Mohan Majumdar'—tor Deputy 
Registrar. 

Suhrawardy, J. — This second ap- 
peal arises in connexion with executioa 
proceedings and is by the auction-pur- 
chaser in execution of a decree for rent 
by the landlord against 65 tenants. The 
tenure was sold on 24th July 1922 in 
execution of the decree. On 2l8t August 
1922 two judgment-debtors, Manoranjan 
Dhar and judgment-debtor No. 55, filed 
an application to have the sale set aside. 
That application was dismissed on 4tb. 
April 1923. The sale was then confirmed 
and symbolical possession delivered to 
the auotion-purohaser on 27th February 
1924. On 27th March 1924 the res- 
pondent, judgment-debtor No. 56, filed 
an application under O. 21, R. 90 and 
under S. 47, Civil P. C ‘, to have the sala- 
set aside on the ground of irregularities* 
and fraud. The Munsif in the execu- 
tion Court overruled all the objectiona 
to the sale made by the respondeat and. 
dismissed her application. He found 
that the application was barred by limi- 
tation, that the sale- processes were pro- 
perly served and that though the pro-^ 
perties were not sold at adequate pi ices- 
there was service of notice on the res- 
pondents under 0. 21, R. 66 and tha^ 
defect was cured. On appeal the learned 
Subordinate Judge found that the pre-. 
vious application for setting aside the 
sale made by Manoranjan and another 
was collusive, that the sale- processes 
were fraudulently suppressed and that 
the respondeat had sustained substantial 
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injury in consequence thereof. Aa to 
limitation, the learned Subordinate Judge 
held that he was satisded on the peti- 
tioner’s evidence that she had no know- 
ledge of the sale until there was delivery 
of possession to the auction-purchaser. 
He further found that the property sold 
also belonged to a deceased defendant 
and to some other defendants against 
whom no decree was passed and as there 
was no determination of the extent of 
the shares of those defendants he set 
aside the entire sale. 

Two points have been urged before us 
in appeal on behalf of the appellant. 
The first is that there is no sufficient 
‘finding by the Subordinate Judge to 
bring the case under S. 18, Lim. Act, 
and, therefore, the respondent’s applica- 
tion must be held to be barred by limita- 
tion. It is argued that the Subordinate 
Judge has not found that it was on ac- 
count of the fraud of the decree-holder 
or the auction-purchaser that the res- 
pondents were kept out of the knowledge 
of the sale and that under Art. 166, Lim. 
Act, unless time is extended by the ope- 
ration of S, 18 of that Act, the period 
within which such application should be 
made must bo counted from the date of 
sale. No doubt the Subordinate Judge 
has not said in so many words that it 
was duo to the fraud of the decree- 
holders that the respondents were kept 
out of the knowledge of the sale. But 
reading the judgment of the learned 
Judge as a whole one can have no doubt 
that that was what ho meant to find. 
He first discusses the evidence with re- 
gard to the service of the various sale- 
processes and comes to the conclusion 
that there was fraudulent suppression of 
the writs of attachment and sale- pro- 
clamation as well as of the other pro- 
cesses in execution ; and then, in con- 
sidering the question of limitation, he 
observes that the evidence adduced by 
the appellant for proving applicant’s 
knowledge of the sale is of the most 
worthless kind and it bears the stamp 
of concoction. After considering the 
evidence the learned Subordinate Judge 
enters his finding on this point in these 

words : . . , , 

I am satisfied from the petitioner s evidence 
that she had no knowledge of the sale until 
there was delivery of possession to the auctiori- 
purohaser. I find accordingly that the appli- 
cation is not barred by limitation. 

‘ Reading the two findings together it 


is manifest that what the Subordinate 
Judge means to say is that there was 
fraudulent suppression of sale processes 
by the decree-holder and consequently 
the petitioner before him was kept out 
of the knowledge of the sale. But it is 
argued by the learned advocate appear- 
ing for the appellant that the Subordi- 
nate Judge has wrongly placed the onus 
of proving the petitioner’s knojvledge 
upon the decrVie- holder or the auction- 
purchaser. This contention must be 
overruled, in view of the decision of the 
Judicial Committee in the case of Rahim" 
hhoy Habilbhoy v. Turner (l), where 
their Lordships in essence held that: 
where fraud is committed by auy party 
it lies upon him to show that the other 
party had a clear and definite knowledge 
of the facts constituting fraud at a date 
beyond tho statutory period. The prin- 
ciple in this case has been followed in 
this Court in execution proceedings in 
the cases of Arjun Das v Gunendra Nath 
Basu (2) and Bhman Mam Dasi v. 
Profulla Kristo Deb (3) The objec- 
tion on the ground of limitation must 
accordingly fail. 

The next point is of some novelty and 
does not seem to have come up for con- 
sideration in any reported case. The 
reason may be that it is a matter of 
daily occurrence in the mofussil Courts 
and it has never been thought of suffi- 
cient importance to merit consideration. 
But, as it has been raised it should be 
examined. The point is that the Court 
below had no jurisdiction to set aside 
the entire sale on the application of one 
of 65 judgment-debtors. As regards the 
remaining judgmept-debtors, two of them 
had made an application to set aside the 
sale and failed and the right of the other 
judgment' debtors to have the sale set 
aside is at the present moment barred 
by limitation. It is, therefore, submit- 
ted that the effect of setting aside the 
entire sale is to give the benefit of it 
to parties who are estopped from ques- 
tioning the sale or whose right to ques- 
tion it has been extinguished by limita- 
tion. Now, the findings of the Subordi- 
nate Judge about the application by 
Manoranjan and a nother i s that it was 

(1) [1893] 17 Bom. 341=20 I. A. 1=8 Bar, 

266 (P. C.). 

(2) [1918] 18 0. \V. N. 1266 = 27 I 0. 291= 

20 0.Ii. J. 341. 

(3) A. L R. 1921 Cal. 251=48 Cal. 119. 
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a collasive affair bronght'about by fraud 
und collusion to which the auotion-pur* 
' chaser (the present appellant) was also a 
party. As regards the fraud in con- 
nexion with the publication of the sale 
processes, he records his findings in these 
words : 

After a careful consideration of the evidence 
on the record and all the oiroumstances I find 
that there was fraudulent suppression of the 
writ of (^attachment and sale proclamation as 
well as of other 'processes ill execution and 
i)hat the petitioner has smstained substantial 
injury in consequence thereof. 

The learned Subordinate Judge has set 
aside the whole sale on the ground that 
in so far as the interests of judgment- 
debtor No. 27 who had died during the 
pendency of the rent suit and whose 
heirs were not substituted on the record 
and of the defendants against whom no 
decree was passed were concerned, the sale 
was a nullity. On this point he observed : 

The sale purported to be of the interests of 
all the judgment-debtors and I think, the 
omission to substitute the heirs of the judg- 
ment-debtor No. 27 vitiates the sale not only 
to the extent of his share about which there 
has been no determination, but in toto. The 
sale must, therefore, be set aside. 

This view cannot be supported in law 
because the sale purports to convey the 
interest of parties to the decree and does 
not affect the shares of those who are 
not bound by the decree ; but the entire 
sale cannot on that account be set aside. 
The auction-purchaser in the circum- 
stances cannot lay claim to the shares of 
persons who are not affected by the sale. 
But there is no reason why he should 
not get good title in respect of the shares 
of parties whose interest is legally con- 
veyed by the sale. 

Though the ground upon which the 
learned Subordinate Judge set aside the 
sale is not tenable, the question still 
remains whether on the findings arrived 
at by him the sale should be set aside 
iu toto or in so far as it affects the res- 
pondents’ interest in the property sold. 
The findings are that there was fraudu- 
dent suppression of the processes in con- 
nexion with the sale and that there was 
•substantial injury inasmuch as the pro- 
perty was sold much below its proper 
price. Now these findings affect the 
•entire sale. It cannot be said that a 
part only of the sale was affected by 
fraudulent suppression of the sale pro- 
^cesses. 0. 21, R 90 says : 

Where any immovable property has been 
f^old in execution of a decree, the decree- 


holder, or any person entitled to share in a 
rateable distribution of assets or whose in- 
terests are affected by the sale, may apply to 
the CJourt to set aside the sale on the ground 
of material irregularity or fraud in publishing 
or conducting it. 

The rule as it stands does not con-^ 
template a partial setting aside of a sale. 
In fact it means, if it means anything, 
that if a sale is bad on the ground of 
material irregularity or fraud, it can be 
set aside at the instance of any party 
whose interest is affected by the sale. 
Nor does the section, as it stands, give 
any indication whatsoever that all parties 
whose interests are affected by the sale 
must join in an application to have the 
sale set aside. Take, for example, the 
case of a judgment-debtor and his mort* 
gagee. The value of the equity of re- 
demption not being much, the judgment- 
debtor may not deem it to his benefit to 
question the sale. But the mortgagee 
who is directly affected by it may apply 
to have the sale set aside , and if on 
his application the sale is set aside it 
seems to me that it must be set aside in 
its entirety because it is impossible to 
maintain that the sale is to be held good 
to the extent of the interest of the judg- 
ment-debtor which is indefinite. Vari- 
ous other complications may arise if 
it is held that where the sale is bad 
on account of irregularities in the 
conduct of the sale it can be set aside 
in part. In the case of a joint decree 
where the shares of the different de- 
fendants cannot be defined, if one of 
the defendants succeeds in proving to 
the satisfaction of the Court that 
the sale is fit to be set aside, the 
Court can only give him proper 
relief by setting aside the entire sale 
as it is not possible in the circum- 
stances to set it aside in part, inasmuch 
as the interest of the successful defen- 
dant is not ascertainable. As at present 
advised I am quite clear in my mind 
that Q> 21, R. 90 speaks of setting aside, 
a sale in its entirety, if it is proved that: 
it is bad on the ground of material ir-j 
regularity or fraud; and a sale which! 
is Jaffected by such defects cannot hei 
set aside in part. An execution sale is 
either wholly good or wholly bad; it 
cannot be good and bad at the same time.' 

^ Reference has been made to the deci- 
sion to which I was a party in the case 
of Bampada ^ag v. K{inai Bay (^) where 
(4) A. I. R. 1926 CaJ. 1219. ~ ' 
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ill ha.(i bdda broadly statod that a sale 
oaa be partially sat aside; aad reliance 
was placed in that case on the decisions 
in Khatrajmal v. Daim (5) and Oopala 
Ayiyar v. Ramanuja Chariar (6). On 
an examiaation of the facts of ail these 
cases it appears that what was meant in 
Bampada Nag's case (4) by the ob- 
servation that a sale can be partially 
set aside is that in the circumsUnoes of 
that case the sale did not aSect the right 
of the objecting party. In that case it 
was found that the real question to be 
decided in that case was whether notice 
under 0 2L, R.22, was served on the judg- 
ment'debtors. It appears from a perusal 
of the judgment that a preliminary objec- 
tion was taken on behalf of the respon- 
dent that no second appeal lay inasmuch 
as it was an application under O. 21, 
R. 90 That objection was overruled 
on the ground that non-service of notice 
under 0. 21, R. 22 was a question which 
could only be raised under S. 47, Civil 
P 0. There are soma observations made 
in that case which may support the ap- 
pellant’s contention, but the main ground 
on which the decision is based is that 
where a notice under 0. 21, R 22 is not 
served on the judgment-debtor his in- 
terest is not affected by the sale. 

In Khairajmal's case (5) the facts were 
that the plaintiffs were not affected by 
the execution sale under which the de- 
fendants claimed to have purchased the 
property as the purchasers there occu- 
pied the character of mortgagees; and 
their Lordships of the Judicial Com- 
mittee observed that though the sale 
could not then be set aside or treated as 
void by reason of mere irregularity of 
procedure in obtaining the decree or in 
execution thereof yet the Court had no 
jurisdiction to sell the property of per- 
sons who were no parties to the proceed- 
ings or properly represented on the re- 
cord. It was accordingly held that 
against such persons the decree and the 
sale under it were void even without any 
proceeding to set them aside. The ob- 
servation of their Lordships in that case 
lends *some colour to the view that if 
the sale was void by reason of irregu- 
larity of procedure the Court would have 
the jurisdiction to set aside the entire 
sale. In the case of Baja Oopala Ayyar 

(5) [1904J 32 0aU 293=32 I. A. 28=9 0.W.N* 
‘201=8 Sar. 734 (P. C,). 


V. Bamanuja Chariar (6) the defect dis- 
covered was nonservice of notice under' 

O. 21, B. 22. The learned Chief Justice* 
who presided over the Full Bench after 
quoting a passage from the judgment of 
the Privy Council in KhairajmaVs case* 
(5) observed that it was a direct autho- 
rity for the proposition that in such a. 
case it was not necessary to apply to the* 
Court to set aside the sale. In his Lord- 
ship’s judgment the petitioner could pro- 
ceed without applying to set aside the* 
sale so as to avoid the limitation im- 
posed by Art. 166, Limitation Act. 
He could, according to the learned Judge’s- 
view, bring a suit for possession of the* 
property sold to the extent of his share 
but for the provisions of S. 47, Civil 

P. C. It was accordingly a case ia 
which the party could not apply to have 
the entire sale set aside on the ground 
on which he rested his case, but wae 
entitled to claim relief to the extent of 
his share affected by the sale. On behalf 
of the respondent (reference has beea 
made to the decision in the case of 
Gangadhar Sarkar v. Khaje Abdul A^xr 
(7), whore it was held that at the in- 
stance of one of several co-owners of a. 
putni taluk a sale of the taluk could^ 
be set aside as contemplated by S. 14, 
Reg. 8 of 1819. That decision is- 
based upon the wording of a particular 
statute and I do not propose to base my 
judgment on the ratio of that case* 
though on principle it does lend support- 
to the view which I have taken; espe- 
cially where their Lordships observed: 

The sale oanaot of course be set aside in part^ 
but there appears to be uothiog to prevent a*, 
oosharer suing alone to set aside a sale. 

Further, it will not be wrong to seek 
for analogy the principle underlying the* 
proviso to 0 9, R. 13 or to refer to ther 
inherent power of the Court to pass pro^ 
per order in the interest of justice. 

As regards the previous application by- 
two of the judgment-debtors, it has been 
found by the Court below that it was a. 
collusive proceeding. But even if it 
were otherwise I think the Court below 
would have been justified in setting aside 
the entire sale on the findings arrived 
at by it. 

The result of all these considerations 
i s that we confirm the order of the Court 

(6) A. -I. B. 1924 Mad. 431=47 Mad. 288 
(F. B.). 

(7) [1909] U C. W. N. 128=2 L C. 77=tL 
Cr. L. J. 34. 
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below tiiongh not on the ground stated 
by it. This appeal accordingly fails and 
is dismissed with costs: 3 gold mohurs. 

Graham, J. — I agree. There can be 
no doubt on the findings arrived at by 
the Court of appeal below that the sale 
must be set aside so far as judgment- 
debtor 56 is concerned. The ques- 
tion then arises whether the learned 
Subordinate Judge is right in setting 
aside the entire sale. In\ny opinion he 
was. The sale cannot in my judgment 
be set aside in part so as to make it 
partly good and partly bad. It must 
stand or fail as a whole. It is either 
good or bad. It cannot in the nature of 
things he both good and bad. If it is 
set aside at the instance of some of the 
judgment-debtors, or of one of the 
judgment-debtors, that order will enure 
to the benefit of the other judgment- 
debtors. The adoption of a contrary 
view would lead to complications. I 
agree with my learned brother that the 
appeal should be dismissed. 

R.D. Appeal dismissed, 
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Mitter, J. • 

Kanto Mohan Mulliclc and others — 
Plaintiffs — Appellants. 

V. 

Jadah Chandra Khara and others — 
Bespondents. 

Appeal No. 38 of 1926, Decided on 14th 
February 1928, from appellate decree of 
Addl. Dist. Judge, Zillah Midnapore, 
D/- 31st August 1925. 

Evidence Act^ 8. 13 — Suit for rent — Decree 
by another cosharer is not admissible as to rate 
of rent, 

A decree obtained by a cosharer landlord in 
a previous suit is not admissible in evidence as 
to rate of rent in a subsequent suit for rent by 
another cosharer landlord. It does not follow 
that because one cosharer was suing for the 
particular amount as representing his share of 
the -rent, necessarily other cosharers would be 
getting the same amount if the shares were 
identical or a proportionate amount, unless 
there was one contract by which the tenancy 
was created : 22 C. W, N. 301, not Foil. : 22 

Gal. 533, (P. C.), Disi. : 25 Cal. 522, {F. B.) and 
A. I. B. 1923 P. C. 1. Foil. : [cf. A. I. B. 1928 
Cal. 335=S. A. No. 2452 o/ 1925— Ed.l 

[P 354 C 2] 

Narendra Chandra Bose and Hemendra 
Chandra Sen — for Appellants. 

Manmatha Nath Boy and Surya 
Kumar Aich — for Bespondents. 


Judgment. — The suit in which this 
appeal arises was brought by the plaintiff 
for recovery of 9 annas 12 gds. share 
of rent at the rate of Rs. 7-2-6 per 
annum. The plaintiff’s allegation is that 
the rent in 76 annas share is Rs. 11-14-9. 
The plaintiff claimed rent for the years 
1327—30 B. S., with cess and damages. 
Defendants 1 and 2, who contested the 
suit, dispute the jama payable by them in 
the 16 annas share as claimed by the 
plaintiff and stated that the jama in the 
16 annas share was Bs. 8-4 a8.-16i gds. 
The Court of first instance, on a con- 
sideration of the evidence, both oral and 
documentary, held that the jama payable 
in plaintiff’s share was as claimed by the 
plaintiff, and that the rent for the period 
in suit was admittedly in arrears, and 
decreed the suit with costs against the 
answering defendants and ex parte against 
the rest. An appeal was taken by the 
defendants to the lower appellate Court 
and the only point for determination 
before that' Court was as to what is the 
jama payable by the defendants to the 
plaintiff. The learned Additional Distriot 
Judge who heard the appeal considered 
the evidence in the case and held that 
the presumption in favour of the plaintiff’ 
arising out of the entry in the record-of- 
rights, which states the jama in the 
16 annas share to be Rs. 11, odd as 
claimed by the plaintiff, has been rebutted 
by several documents, to wit, Exs. A, B, 
C, D and E, and he found that the plain- 
tiff is entitled to get the jama admitted 
by the defendants. He, accordingly, 
modified the judgment of the Munsif and 
decreed the suit at the rate of Rs. 8-4 as.- 
16 gds. -2 karas for the 16-annas, and 
Rs. 4-15 as. -13 gds. -3 karas in plaintiff’s 
share and he allowed damages at 25 per 
cent, with proportionate costs. A second 
appeal has been taken to this Court by 
the plaintiff. 

A preliminary objection has been taken 
to the hearing of the appeal by the learned 
advocate for the defendants-respondents. 
It is argued that, as the Court granted a 
decree to the plaintiff at the admitted 
rate, there was no decision on the question 
of the amount of jama within the mean- 
ing of S. 153, Ben. Ten. Act. Reliance 
has been placed in support of this con- 
teutioQ on the decision in the case of 
Nekejaie v. Nanda Dulal Bamkeja (l). 
That ease ou its facts is distinguishable 

(Ij [1897] 1 0. W. N, 711. 
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from the present case. There the Court 
held that the plaintiff’s evidence was not 
reliable and that the defendant should 
consequently get a decree at the admit* 
ted rate. There was no decision on the 
evidence as to what the rate was. The 
case, as will appear from the report, pro- 
ceeded on the defendant’s admission. In 
the present case, the lower appellate 
Court had to displace the finding of the 
Court of first instance that the jama was 
not what the plaintiff alleged but was a 
different jama. In arriving at the con- 
clusion that the jama was different from 
what the plaintiff alleged, the lower 
appellate Court considered the evidence, 
both oral and documentary, and came to 
the conclusion that the jama was what 
the defendants allege. In other words, 
the jama corresponded to the figure ad- 
mitted by the defendants. It is nob a 
case where the Court merely pro- 
ceeded'on the admission of the defendant. 
The Court had to decide ^ that the 
conclusion of the Court of first instance 
that the jama was as the plaintiff 
claimed was nob the right conclusion. 
Consequently, it cannot be said in the 
present case that there was no decision 
on the amount of rent. In this view, I 
do not think there is any substance in 
the preliminary objection which must, 
accordingly, bo overruled. 

On the merits it has been argued by 
the learned advocate for the appellant 
that the lower appellate Court has com- 
mitted an error of law in deciding the 
appeal on inadmissible evidence. It is 
said that Exs. A, C and D are decrees 
which were obtained by plaintiffs’ co- 
sharers against the defendants, and as the 
plaintiff, who represents the estate of 
the late Babu Mauik Lai Seal was nob 'a 
party to the said suit, the decrees were 
not inter partes and, consequently, are 
not admissible in evidence. Eelianco 
has been placed in support of this con- 
tention on two decisions of this Court in 
the cases of ilZi v. Baj Chandra 

Das (2), and Prem Chasid Mandal v. 
Gfticial Trustee of BengaU 27, C. W. N. 
p. 56, of the notes portion. The learned 
advocate for the respondent has relied 
on a decision of this Court in the case of 
Byomkesh Ghakravarti v. Jagadiswar 
Boy (3). The first two decisions sup- 
port the appellant’s case. The last deci- 

2) [1906] 10 0, W, N., 1084. ’ 

3) [1917] 22 C. W. N, 804=40 1. C. 442. 


sion, which takes the contrary view, was 
an ex-parte decision in an appeal in 
which the respondents were not repre- 
sented. I think that, having regard to 
the decision of the Full Bench in the 
case of Tepu Khan v. Bajani Mohan Das 
(4), and the recent decision of the Judi- 
cial Committee in the case of Naresh 
Narayan Boy v. Secy, of State (5), it 
must bo held that these decrees are not 
admissible in evidence. As will appear 
from the case in 25 Cal., the reason for 
holding that such decrees were not 
admissible in evidence depended on 
one circumstance, namely, that the sub- 
ject-matter of the two suits were not 
identical. In the present suit the par- 
ties are concerned with the share of rent 
which the plaintiff is entitled to get. 
It has been argued by the learned advo- 
cate for the appellant that there is no 
evidence to show that there was no con- 
tract creating the jama. That is a very 
important oircumstanco. It does not 
follow that because one cosharer was 
suing for the particular amount as 
representing his share of the rent neces- 
sarily other cosharers would be getting 
the same amount if the shares were 
identical or a proportionate amount un- 
less there was one contract by which the 
tenancy was created. The following! 
observations of the Judicial Committeel 
of the Privy Council in the case to which 
I have just referred are pertinent to the 
present question : 

This was a recovery by a cosharer as against 
the Secretary of State of her right in the lauds 
for which the plaintiff is suing in the present 
suit. It is not in itself conclusive, because 
the plaintiff was not a party to that suit, 
(^jootion, indeed, was made in that suit by 
tne Secretary of State, that the Rani could not 
sue without making other cosharers parties ; 
and the answer made by the Court was that it 
was unnecessary ,as the judgment would only de- 
cide her right, and would not be binding either 
in favour of her or against other cosharers. 
It was rejected by the High Court even as evi- 
dence ; and this rejection might have been 
right, if it stood alone. But it was followed by a 
deed of partition,‘^dated 13th December 19C9, bet- 
ween the Rani, an officer of the Court of Wards 
acting for the present plaintiff, then an infant, 
and a representative of the Secretary of State, 
whereby the tract marked yellow was divided 
between the three parties according to their 
several shares or supposed shares. 

From these observations it will appear 
that the inclination of their Lordships’ 

(4) [1898] 25 Cal 522=2 C. W. N. 501 (P, B.), 

(5) A. I. R. 1923 P. C. 1=50 Cal. 446=60 
I. A. 121 [P. C.). 
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opinion was that the findings in the suit 
by a oosharer landlord in respeot of the 
(identical strip of land would not strictly 
be evidence ; bub having regard to the 
<aot that the Secretary of State acted on 
the decree, their Lordships held that it 
might be treated as good evidence in the 
oase. The teamed advocate for the res- 
pondents argued that, having regard to 
the de«i8ion of the Judicial Committee in 
'the case of Bamranjan ^huckerbutty v. 
Bam Narain Singh (6). Such decrees by 
oosharer landlords, as were admitted and 
acted upon by the learned Additional 
District Judge in this case, could bo 
treated as evidence, however weak the 
'Value of such evidence might be. 

But the distinction between Bamranjan 
Chuckerbutty v. Bam Narain Singh (6) 
and the present case lies in the fact that 
the observations of the Judicial Com- 
•mittee wore limited to cases whore the 
subject-matter of the previous judgment 
was identical with the subject-matter of 
the suit in which those judgments were 
sought to bo offered as evidence, and their 
Lordships held that under S. 13, Evi- 
dence Act, such judgment could bo treated 
<3>3 evidence of a transaction within the 
meaning of that section. Hero the suit 
by the oosharers was in respect of his 
own share of the rent in the previous 
suit to which the present plaintiffs wore 
not parties. Consequently the decrees A, 
•C and D did not refer to the same subject- 
matter to which the present suit relates. 
That was a distinction which was noticed 
ia the Full Bench case in Tepu Khan v. 
Bajani Mohan Das (4) and the majority 
of the Full Bench held that, where the 
subject-matter of the previous judgments 
wore nob identicaii with the subject- 
matter of the suit in which such judg- 
ments were sought to bo introduced as 
evidence, the earlier judgments could nob 
be held admissible. With regard to 
Ez. E, it appears that it is a decision on 
'the question of status of the present 
defendant and is not relevant on the ques- 
tion at to what is the amount of the 
jama. That decision also must be ex- 
cluded from evidence. It appears that 
the record-of*rights is in plaintiff’s favour 
and it will bo for the defendant-respon- 
dent to establish whether there is suffi- 
cient evidence, after Exs. A, 0, D and B 
are excluded from consideration to rebut 

(6) [1896] 22 Oal. 633=22 I. A. 60=6 Sar. 

630 (P. C.). 


the presumption of the correctness of the 
record-of-rights. 

The result is that the decree of the 
lower appellate Court is set aside and the 
case remitted to him for re-hearing the 
appeal on the rest of the evidence which 
remain after excluding the documents A, 
C, D and E from consideration in the 
light of the observations indicated above. 
Costs of this appeal will abide the result. 

D.D. Case remanded. 
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Mui^lick, J. 

Kanta Mohan Mullik and others-^ 
Plaintiffs — Appellants. 

v. 

Gopi Nath Santra and others — Eespon- 
dents. 

Appeal No. 2452 of 1925, Decided on 
15th February 1928, from appellate de- 
cree of Ist Sub-Judge, Midnapore, D/- 
19th August 1925. 

Evidence Act, S, 13 — Rent suit-^Decree by 
another cosharer landlord is admissible, 

A decree obtained by a cosharer landlord is 
admissible in evidence as to the rate of rent in 
a subsequent suit for rent brought by another 
oosharer landlord: 22 C. W. N, 304 and 22 
Cal, 533 (P. C.), Foil,: 10 C. W, N, 1084, 
Doubted, [c/. A, I, R. 1928 Cal, 353=S. A. 
38/26— [P 356 0 2] 

Narendra Chandra Bose and Ramendra 
Chandra Sen — for Appellants. 

Bijan Kumar Mukerji and Sadhan 
Chandra Boy Chomdhury — for Bespon- 
dents. 

Judgment. — This suit out of which 
this appeal arises was one for recovery 
of arrears of rent. The plaintiffs claimed 
rent on the allegation that the annual 
jama of the holding was Bs. 45-13*6. 
The defence inter alia was that the 
rental of the holding was not Bs. 45-13-6 
as alleged by the plaintiffs, bub Bs. 
34-13-9 only. The trial Judge gave effect 
to this defence and decreed the plaintiffs* 
suit in part on the basis of the rate ad- 
mitted by the defendants. The matter 
was then taken to the lower appellate 
Court by the plaintiffs but with no bet- 
ter success there. The plaintiffs have 
come up to this Court in second ap- 
peal. 

To establish their case that the rental 
was Bs. 45 odd the plaintiffs filed an ex- 
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parte decree obtained by another co- 
sharer landlord who had claimed rent on 
the allegation that the rental of the hold- 
ing was Rs. A6-13-6. The learned Sub- 
ordinate Judge held that this decree ob- 
tained by a cosharer landlord was not 
admissible in evidence, and, finding also 
that even if this decree would be taken 
as admissible there was a contested judg- 
ment in a subsequent case to show that 
the previous decree was no longer of any 
value, the learned Judge came to the con- 
clusion that the plaintiffs were not 
entitled to any rent beyond what was 
admitted by the defendants. Both the 
learned vakils appearing for the appel- 
lants as well as the respondents, and my- 
self ‘have searched in vain for the 
contested judgment referred to by the 
learned Subordinate Judge in his judg- 
ment. There is no such document to be 
found anywhere in the record of the 
case. The second ground on which the 
learned Judge relied, namely, that there 
was a contested judgment going against 
the previous rent decree must, there- 
fore go. 

The whole controversy before me cen- 
tred round the question whether the 
exparte decree obtained by a cosharer 
landlord was admissible in evidence or 
not. The learned Subordinate Judge has 
held, as I have said^before, that it was 
inadmissible, and for this he relied on 
the Full Bench case of Surendra Nath 
Pal v. Brojo Nath Pal (1), which had 
followed the Full Bench decision in 
Gujja Lai v. Fatteh Lai (2). But in 
another Full Bench case in Tepu Khan 
V. Rajani Mohan Das (3), their Lord- 
ships observed that the dictum in the 
cases in Gujju Lai v. Fatteh Lai (2) and 
Surendra Nath v. Brojo Nath (1), (refer- 
red to above) had been materially quali- 
fied by the observations of their Lord- 
ships of the Judicial Committee in Bam 
Ranjan Chakravarty v. Bam Narain 
Singh (4). In the 1925 Gal case it was 
held that a previous decree obtained by a 
cosharer landlord would be admissible in 
evidence in a subsequent litigation if tbe 
subject-matters of the two suits would be 
identical; otherwise not. The learned 
vakil for the respondents contended that 

(1) [1886] 13 Cal. 352. 

(2) [1881J 6 Cal. 171=6 C. L. R. 439. 

(3) [1898] 26 Cal. 622=2 C. W. N. 601. 

(4J [1895] 22 Oal. 633^22 I. A. C0=G Sar 
530 (P. C.). 
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the subject-matter in the suit from 
which this appeal arises was not identi- 
cal with, but different from that in the 
previous suit in which the exparte decree' 
had been obtained by a cosharer landlord, 
and in support of this contention he cited 
the case of Abdul Ali v. Raj Chandra 
Das (5). The facts of. the case in Abdul 
Ali V. Raj Chandra Das (5) were very 
much similar tq the facts in the pfesent 
case. But their Lordships when they 
held that the previous decree obtained^ 
by a cosharer landlord was not admissi- 
ble in evidence as to the rate of rent in 
a suit brought by another cosharer land- 
lord on the ground that the subject-mat- 
ters of the two suits were different gave 
no reasons why they considered that the 
subject-matters in the two suits were not 
identical. It is difficult to understand 
how it can be said that the subject-mat- 
ters in the two suits were differrent. 
The amounts claimed were no doubt- 
different and the claimants also were not 
the same. But the real dispute in the- 
two suits was as to what the amount of 
the rental was. Their Lordships of the 
Judicial Committee in Ram Ranjan 
Chakravarty v. Ram Narain Singh (4), 
at p. 542, held that the judgment in a 
previous suit would be evidence for the^ 
purpose of showing what the amount of 
the rent was. It is to be observed also 
that in a case that was decided in this 
Court subsequent to the decision inr 
Abdul Ali V. Raj Chandra Das (5), 
namely, in the case of Byom Kesh Chak- 
ravarty V. Jagadiswar Bai (6), it was 
held that a decree obtained by a cosharer 
landlord is admissible in evidence as to 
the rate of rent in a subsequent suit for 
rent brought by another cosharer land- 
lord. On a consideration, therefore, of 
the authorities on the point and specially 
of the observations of their Lordships 
of the Judicial Committee in Ram Ran- 
jan Chakravarty v. Ram Narain Singh 
(4) I am of opinion that the learned 
Subordinate Judge was wrong in law 
when he held that the decree in the pre- 
vious suit was inadmissible in evidence. 
In my opinion the decree was admissible, 
and that being so, the case must go back 
to the lower appellate Court to have the 
appeal reheard. 

The result is that the judgment and 
the decree of the lower appellate Court 

“ (5) [1906] 10 C. W.~n71084. ~ 

(C) [1917] 22 C. W, N. 304=40 I. C. 442. 
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am set aside and the case is remitted to 
that Court for its determination accord- 
ing to law after admitting in evidence 
the ex-parte decree which had bean ob- 
tained by another oosharer landlord. 
•Costs will abide the result. 

D.D. Case remayided . 
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Mukerjee, J. 

’Badha Kishan — Accused — Petitioner. 

V. 

Chairman of the Gauhati Munici- 
fpality — Opposite Party. 

Criminal Revn. Petn. No. 40 of 1928. 
Decided on 20th March 1928. 

(a) As&am Municipal Act (1923), S. 221 — 
Penon against whom sanction is not obtained 
'Cannot be convidied» 

G wag the agent of M who dealt in mustard 
oil whioh was found to be not genuine. Order 
for prosecution was sanctioned against G alone, 
but during trial M appeared and took upon 
•himself the responsibility. G remained absent. 
M was convicted under 8. 221. 

Held: that the order obtained for prosecu- 
tion was against G alone and, therefore, M 
oould not be convicted. [P 359 0 1] 

(b) Assam Municipal Act (1923), Ss. 220 to 
.223 — Attention of sanctioning officer should be 
directed to person or persons to be proceeded 
•against. 

Sections 220 to 223 involve that the attention 
of the officer, who is to give order or consent 
to the institution of the proceedings, should be 
-directed to the person or persons against whom 
such proceedings are to be instituted, though a 
general order or consent to the prosecution 
oaay be made# [P 853 0 i] 

(c) Assam Municipal Act (1923), 5. 30 — 
Chairman can delegate his powers only by 
^written order-^Act done by Vice’Chairman with 
Chairman's express or implied consent is not 
invalid, 

A written order is essential for delegation of 
authority to the Vioe-Chairraau by the Chair- 
•man of the Municipality, but if there is no such 
‘delegation, an act done by the former shall not 
be invalid if done with the express or implied 
consent of the latter previously or subsequently 
•obtained. [P 359 Q i] 

Kshitish Chandra Chakravarti and 
>Panohnan Ghosal — for Petitioner. 

Order . — This rule has been issued to 
‘Show cause why the oonvictiou of the 
petitioner under S. 221, sub-S. (1), Cl. (e) 
read with sub-S. (3), Assam Municipal 
-Act (I of 1923), and the sentence of a fine 
of Rs. 100 passed on him under that 
reaction should not be set aside on 
.grounds 1, 2 and 3 of the petition. 


Ground 1 is to the efiect that the trial 
Court had no jurisdiction to try the case 
against the petitioner inasmuch as the 
complaint that was originally made and 
on the basis of which the case was 
started was not a complaint made against 
the petitioner, but was a complaint 
against the petitioner’s gomastha, Gaja- 
nanda Das and that the Deputy Commis- 
sioner had given his consent to thp 
institution of proceedings against Gaja- 
nanda Das and not against the petitioner. 
Ground 2 is much to the same effect as 
ground 1. Ground 3 purports to chal- 
lenge the validity of the order or consent 
of the Municipal Board in respect of 
the prosecutions that is required by 

S. 318 of the Act. 

The Health Officer of the Gauhati 
Municipality submitted a report to the 
Chairman of that Municipality in which 
it was stated that, on 8th March 1927, 
the said Health Officer has purchased a 
quantity of mustard oil from Gajananda 
Agarwalla of the Radha Krishna Oil 
Mill Company and that on examination 
of the said sample, in accordance with 
the provisions of the Act, it was dis- 
covered that the stuff was not genuine. 
By the said report the Health Officer 
asked that sanction might be accorded 
to a prosecution under S 221 of the 
Act. It appears that the Chairman, on 
receipt of the said report, endorsed it 
over to the Vice-Chairman with the fol- 
lowing remarks: 

V. 0. Please see whether prosecution will 
stand on these oases. Reports are contradic- 
tory as it appears to me. 

The next endorsement is that of the 
Vice-Chairman who simply forwarded the 
papers to the Deputy Commissioner for 
favour of prosecution.” The Deputy 
Commissioner as far as can be made out 
from the papers that I have before me, 
returned the papers to the Vice-Chairman 
with a request to report whether a pro- 
secution would stand. The Vice-Chair- 
man, therefore, reported to the Deputy 
Commissioner that a prosecution would 
lie under the Assam Municipality Act, 
1923. On that the Deputy Commissioner 
passed an order whioh ran in these words: 

Prosecution sanctioned. Summons to ac- 
cused under S. 221 of Act 1 of 1923. To Srijut 

T. Bhuyan, 8. D. M., for disposal. 

On the basis of this order that was 
passed by the Deputy Commissioner, 
Gajananda Agarwalla, whose name ap- 
peared in the report that was originally 
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made by the Health Officer as aforesaid, prosecution of Gajananda could bo availed* 


was put upon his trial before the afore- 
said Sub-Deputy Magistrate. On the 
date fixed for the hearing of the case the 
said Gajananda Agarwalla did not appear 
and the petitioner being present in 
Court, and he apparently taking upon 
himself the responsibility of any tran- 
saction that might have been made by 
Gajananda and in respect of which the 
case was to go on, the Sub-Deputy 
Magistrate proceeded to try the peti- 
tioner for an offence under S. 221, sub- 
S. (1) read with sub-S (3) of the Act 
and eventually convicted and sentenced 
him as already mentioned. 

The validity of the proceedings against 
the petitioner has been challenged upon 
the grounds that are set out in the rule 
to which I have already referred. 
Shortly put, it is urged that the proceed- 
ings as against the petitioner were 
illegally started inasmuch as the sanc- 
tion that had been given by the Deputy 
Commissioner was in respect of the 
prosecution, not of the petitioner, but of 
his gomastha, Gajananda Agarwalla, and 
that, in the absence of an order or con- 
sent of the Deputy Commissioner in 
respect of proceedings against the peti- 
tioner, the petitioner could not bo law- 
fully tried. It has also been contended 
that, with regard to the other sanction 
that is required by law, namely, the order 
or consent of the Municipal Board, it is 
only the Chairman who is competent 
to grant it unless he has delegated his 
powers in that respect to the Vice-Chair- 
man and that inasmuch as, in the pre- 
sent case, no such delegation has been 
prove!, the Vice-Chairman was not 
competent to order or give consent to the 
initiation of the prosecution. 

So far as the first of these contentions 
is concerned, what has been said in the 
explanation that has been submitted to 
this Court by the learned Extra Assis- 
tant Commissioner is that the original 
complaint as disclosed in the report of 
the Health Officer was directed against 
all persons of the Radha Krishna Oil 
Mill who could be proceeded against for 
offences under S. 221 and, therefore, in- 
cluded the petitioner who, on the state- 
ment that he made in the course of the 
trial, is the owner or one of the owners 
of the Radha Krishna Oil Mill, and that 
the sanction that was accorded for the 


of for the purpose of the prosecution of 
the petitioner. Now. S. 221, Assam^ 
Municipal Act (l of 1923) makes punish- 
able the doing of certain acts, and sub- 
S. (3) of that section says that any person^ 
who contravenes any of tne provisions'- 
of sub-S. (l) or sub-S. (2) shall bo 
punished, etc. The present case is ono 
in which it is^ alleged that sub-B. (1) 
of S. 221 has been contravened because- 
the accused person, whoever he was, dir- 
ectly or indirectly, himself or by any other 
person on his behalf, sold or exposed for 
sale mustard oil which is mentioned?' 
in Cl. (e) of that sub-section. S. 224. 
says that no proceedings shall be insti- 
tuted under Ss. 220 to 223 -^S. 221 being 
one of those sections — without the order 
or consent of the Deputy Commissioner 
or the Sub-Divisional Magistrate. Tho' 
law contemplates that, with regard to 
proceedings to be started in respect of 
matters coming within the purview of 
Ss. 220 to 223, the Deputy Commissioner 
or the Sub-Divisional Officer will take' 
into consideration the facts of each parti- 
cular case and come to a conclusion as tO' 
whether proceedings should or should 
not be started. This necessarily involves 
that the attention of the officer who is to 
give his order or consent to the institu- 
tion of the proceedings should be directed 
to the person or persons against whom 
such proceedings are to be instituted. 
While I do not agree with the petitioner’s 
contention that a general order or consent 
to proceedings under any of these sec- 
tions against any person or persons who- 
may be concerned in the acts may not be 
mide or given, I am of opinion that the* 
order that was actually passed in the* 
present case by the Deputy Commissioner 
and the terms of the report on it was* 
endorsed preclude the supposition that 
the Deputy Commissioner meant to do^ 
anything else than consenting to or order- 
ing the prosecution of Gajananda Das. 

The fact that, in the report that was- 
submitted by the Health Officer, Radha- 
krishna Oil Mill was mentioned is not 
sufficient to disclose that any offence was 
committed by the owner or owners of the* 
Mills : all that was said was Gajananda 
Das had committed the offence and the* 
order passed by the Deputy Commissioner 
cannot bo read as authorizing the sum- 
moning of anybody else than Gajanahdar. 
Das. In my opinion it was not open tov 
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the trial Magistrate to attach the order 
or consent that had been previously ob- 
tained for the proceedings against Gaja* 
nanda Das to the prosecution of any- 
body else. The first contention, there- 
fore, is well founded. 

Then, as regards the other contention 
of the petitioner, namely, as to the com- 
petency of the Vice-Chairman to sanction 
the prosecution of the ^petitioner, the 
position seems to be this : Under S. 318 
of the Act no prosecution for an offenee 
under the Act can be instituted without 
the consent of the Board. Under S. 29, 
the Chairman is authorized to exercise 
all the powers by the Act in the Board 
for the transaction of the business con- 
nected with the Act or for the purpose of 
making any order authorized thereby. 
S. 30 empowers the Chairman to delegate 
his powers in this respect by a written 
order to the Vice-Chairman subject to 
certain restrictions. There is a proviso 
to that section which says that 
nothing done by the Vioe'Chairman which 
might have been done under the authority of a 
written order from the Chairman shall be 
invalid for want of defect of such written order 
if it be done with the express or implied consent 
of the Chairman previously or subsequently 
obtained. 

Section 30, therefore, means that a 
ielegation by a written order is essential; 
'but, if there is no such delegation, an act 
lone by the Vice-Chairman shall not be 
invalid if done with the express or im- 
plied consent of the Chairman previously 
or subseguently obtained. In the expla- 
. nation that has been submitted by the 
learned Extra Assistant Commissioner, it 
is stated that there is in existence a 
general order of the Chairman in writing 
authorizing the Vice-Chairman to pro- 
secute people for offences under this Act. 
No details, however, of this general order 
have been given in the explanation and 
there are no sufficient materials on the 
record from which it can be ascertained 
whether there was in this case any express 
or implied consent of the Chairman, pre- 
viously or subsequently obtained within 
the meaning of the proviso to S. 30. 
Were this, however, the only ground on 
which the proceedings could be held to 
be defective, possibly, I would not have 
interfered in view of the fact that the 
objection to the validity of the Vice- 
Chairman’s order was not a point that 
was made at any time in the course of 
the trial. The other contention, to which 


I have already referred, in my opinion, 
is more substantial, and on it this Rule 
should in my judgment be made absolute. 
I accordingly set aside the conviction of 
the petitioner that is complained of in 
this Rule and direct that the fine, if paid 
by him, be refunded. 

A l./r.k. Conviction set aside. 
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C. C. Ghose and Jackson, JJ. 

Mohendra Chundra Nath Ghosh and 
others — Accused — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revns. Nos. 272 and 273 of 
1928, Decided on 3rd May 1928. 

(a) Copyright Act (3 of 1914), S, 7 — “ Copy ” 
defined, 

A copy has been defined as that which comes 
so near the original as to suggest the original 
to the mind of the spectator. It is always a 
question of fact that the Court will examine the 
degree of resemblance : (1905) 1 Ch. 519 and 
A, I. R. 1925 Cal. 220, Foil. [P 360 C 1] 

❖ (6) Copyright Act (1914), S. 1— Infringe- 
ment of copyrtght of pictures — Offending pic- 
tures must be copies of substantial portions of 
copyright pictures. 

In deciding whether there is an infringement 
of copyright in pictures, the question -is whe- 
ther the offending pictures are copies of sub- 
stantial portions of the copyright pictures. The 
figures may have been reduced in the offending 
pictures and slight modifications may have 
been introduced or the clothes and colours may 
have been different but it is sufficient if the 
main figures have an identical pose. [P 360 C 1] 

Brojendra Hitter and Preonath Butt — 
for Petitioners. 

Langford James, Jatish Chunder Quha 
and Suresh Ghander Taluqdar — for the 
Crown. 

C. C. Ghose, J. — These are two Rules 
calling upon the Chief Presidency Ma- 
gistrate of Calcutta to show cause why 
the conviction and sentence under S.* 7, 
Indian Copyright Act (Act 3 of 1914), 
made and passed on the petitioners, 
should not be set aside on the ground 
that on the facts there was no infringe- 
ment of the copyright of the complain- 
ant in the pictures referred to herein. 

The case for the posecution is that the 
complainant is the owner, inventor or 
designer of certain pictures being Exs. 1, 
4 and 7, and that the offending pictures, 
Exs. 13, 14 and 15, are infringements 
of the copyrights in respect of the ori- 
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ginal pictures. The Magistrate has, after 
careful consideration, come to the con- 
clusion that the case for the prosecution 
is correct, and has accordingly convicted 
the petitioners, and has sentenced them 
each to pay a fine of Es. 100 or in de- 
fault to suffer simple imprisonment 
for a period of one month. 

The complainant alleges that the 
offending pictures, Exs. 13, 14 and 15, 
are copies of his said original pictures 
and that it is immaterial whether the 
copy in each case is or is not of the same 
size as the original pictures. Now, what 
is a copy ? A copy has been defined as 
that which comes so near the original as 
to suggest the original to the mind of 
the spectator: per Kekewich, J., in 
(1905) I Ch. 519). It is always a ques- 
tion of fact that the Court will examine 
the degree of resemblance : see Imperial 
Tobacco Co. y. Atlantic Tobacco Co. (l). 
It is argued, however, that the three 
pictures, Ex. 1, 4 and 7, are representa- 
tions of a familiar subject in Vaishnav 
literature and, unless there is in the 
offending pictures similarity in the 
scheme, treatment and design, there can 
be no infringement : see 8 Hals 197, 
In this case, the learned Chief Presidency 
Magistrate has gone into the question 
very carefully and there are good grounds 
for his conclusion that the offending 
pictures have been produced by taking 
copies of Ex. 1, 4 and 7 by having them 
retouched, i. e , painted over in different 
colours and using these retouched pic- 
tures as originals for making negatives, 
blocks and pictures by the ordinary three 
colour process. No doubt the sentiment 
expressed in the copyright pictures is 
common in Vaishnav literature, but the 
question is whether the offending pictures 
are copies of substantial portions of the 
copyright pictures. In my view there can 
bo only one answer to this question and it 
is in the affirmative. The figures may have 
been reduced in the offending pictures 
and slight modifications may have been 
introduced, or the clothes and colours 
may have been different, but there can 
be no doubt whatsoever that the main 
figures have an identical pose. These 
are not, in my opinion, coincidences due 
to the pictures being produced to repre- 
sent common stock ideas. If once that 
conclusion is reached, it is difficult to 
see on what grounds the orders made bv 
(1) A. i. K. 1925 Cal. 220. 


the Magistrate can be challenged. In 
my opinion, the petitioners have failed 
to show any grounds for interfering with 
the orders complained of and I would 
accordingly discharge these rules. 

Jackson, J. — I agree. 

R.D. Buies discharged. 
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Walmsley and B. B. Ghosh, JJ. 

3Iohesh Chandra Deb Hath — Defend- 
ant — Appellant. 

V. 

Mathura Chandra Deb Nath and others 
— Plaintiffs — Kespondents. 

Appeal No. 77 of 1923, Decided on 
25th May 1925, from original decree of 
3rd Sub- Judge, Mymensingh, D/- 20th 
January 1923. 

Will — Custom — A raiyat cannot bequeath 
his non- transferable occupancy right — Custom, 

In Bengal a raiyat having a nontransferable 
right of occupancy cannot bequeath that 
right : 42 Cal. 254 ; 18 C. W. N. 1294 ; and 22 
C. W. N, 474; Foil. : 42 Cal. 172 and 24 C.W.N, 
818, Expl, [P 361 C 1] 

Kali Kinkar Chakraverty — for Ap- 
pellant. 

Tarah Chandra Chakraverty and Pm- 
fulla Chandra Chakraverty — for Ees- 
p6ndents. 

Walmsley, J. — This appeal is pre- 
ferred by the defendant. He is the 
eldest son of Mucharu who died leaving 
five sons, including the appellant and a 
widow. One of the sons, namely Dhi- 
rendra, died childless after his father and 
his interest passed to his mother Soud- 
amini. The other three sons and the 
mother brought the suit out of which 
this appeal arises against the defendant 
Mohesh for partition of the properties 
left by Mucharu claiming a share of 4/5ths 
for themselves and admitting the defend- 
ant's share to be l/5th. Mohesh in 
defence set up a will executed by Mu- 
charu in January 1918, about three weeks 
before his death, and, after the institu- 
tion of the present suit, he applied for 
probate of that will and succeeded in 
obtaining probate, after a struggle, on 
13th January 1922. In this case, 
Mohesh contends that the will of which 
ho has obtained probate gives him a one- 
fourth share in the money-lending busi- 
ness and a share of six-annas odd in the 
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jofce properties left by Mucharu and that 
a decree for partition must not override 
the provisions of the will. 

So far as the money-lending business 
is concerned, the learned Judge of the 
Court below has accepted the defendant’s 
proposition that he is entitled to the 
share allotted to him by the will. The 
appeal relates to the jote properties only. 
In regard to them, the learned Judge has 
held that the will did not operate to 
disturb the ordinary mode of devolution. 
It is contended before us on behalf of 
the defendant-appellant, that the learned 
Judge was wrong in taking this view and 
that the defendant ought to be allowed 
the share mentioned in the will. There 
is no provision in the Bengal Tenancy 
Act on the question whether a raiyat 
having a non transferable right of oc- 
cupancy can bequeath that right. S. 26 
of the Act alludes to what happens when 
the raiyat dies intestate, but that is all. 
Consequently the matter is one which 
has to be determined by custom and 
usage. In regard to that, there is no 
evidence in this case. The learned Sub- 
ordinate Judge has referred to three 
decisions of this Court upon the question 
whether such a raiyat ordinarily has a 
right to bequeath his occupancy jote. 
One of the cases is the case of Amulya 
Eatan Sarkar v. Tarminath De (1). 
which was followed shortly afterwards 
by the case of Kunja Lai Boy v. Umesh 
Chandra Boy (2). In beth these cases 
it was held that such a raiyat had not 
the right to bequeath his jote interest. 
The same view was adopted in the case 
of Umesh Chandra Dutt V. Joynath Das 

(3) , where Mr. Justice Chatterji, in deli- 
vering his judgment, referred to the argu- 
ment that the Full Bench decision in 
the case of Dayamayee v. Ananda Mohun 

(4) had effected the question and ex- 
pressed his view that it had not done so. 
I refer to that case because it has been 
contended before us that the principle 
of the rulings I have mentioned has been 
changed, first by the decision in Daya- 
mayee' s case (4) and then by the decision 
of the Special Bench in the case of 


(1) [1915] 42 Cal. 254 = 21 C. L. J. 187=27 
I. C. 235=18 G. W. N. 1290. 

(2) [1915] 18 0. W. N. 1234=27 I. C. 352. 

<3) [1918] 22 C. W. N. 474=13 1. C. 779. 

(4) [1915] 42 Gal. 172 = 20 C. L. J. 62 = 27 
I. 0. 61=18 0, W. N, 971 (F. B.). 
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Chandra Binode Kunda v. Alla Bux 
Dewan (5). 

I fully agree with what Mr. Justice 
Chatterji said with reference to the argu- 
ment based on Dayamayee* s case (4). 
With regard to Chandra Binode's case 

(5) our attention has been drawn to the 
judgment delivered by Mukherji, J., in 
that case, and it is urged that he himself 
cast a doubt on his own decision in 
Amulya Ilatan's case (1). To my mind, 
that is a complete misreading of the 
learned Judge’s judgment. He said that 
it was not necessary to refer to Amulya 
Batan's case (1). He did not say why ; 
but I think it is clear that he regarded 
the question involved in Amulya Batan's 
case (1) as lying outside the question 
then under consideration. The conclusion 
in Chandra Binode's case (5) was that 
the case of Bhiram AH v. Gopi Kanta (6) 
was erroneously decided and that the de- 
cision of the Full Bench in Dayamayee 
v. Ananda Mohan (4) could not be sup- 
ported in so far as it affirmed the 
principle enunciated therein. An exam- 
ination of Bhiram AH's case (6) shows 
that the question raised by it had not 
the remotest connexion with a raiyat’s 
power of bequeast. I am, therefore, of 
opinion that the decision of the Special 
Bench has not weakened the authority 
of the decision which I have mentioned 
and I hold that in this oases the learned 
Judge of the Court below has taken a 
correct view of the matter and that his 
decision must be affirmed. The appeal 
is accordingly dismissed with coats. Hear- 
ing fee, ten gold mohurs. 

B. B. Ghosh, J . — I agree. 

S.J. Appeal dismissed. 

(5) [1920] 24 G. W. N. 818=68 I. G. 363 = 31 
G. L. J. 510(F.B.). 

(6) [1897] 24 Gal. 366=1 G. W. N. 396. 
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SUHBAWARDY AND CAMMIADE, JJ. 

Gahar Ali Houladar — Defendant 7 — 
Appellant. 

v. 

Abdul Owahah Sikdar and others — 
Defendants— Respondents. 

Appeal No 981 of 1925, Decided on 
19th April 1928 from appellate decree of 
1st Sub. Judge, Baokarganj, D/- 27th 
January 1925. 


Gahar Ali v. Abdul Owahab 
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Limitation Act, Art, 99--Papmeni of 
decree amount by one co- judgment' debtor and 
acceptance by Court — SuU for contribut%on — 

“ Date of payment ” %s the date of acceptance 
of deposit of the money by the Court to the 
credit of the decree^holder, 

' Where priyment is made by a co- judgment- 
debtor in Court and the payment is appropri- 
ated by Court in full satisfaction of a decree, 
it is deemed to have accepted the payment on 
behalf of the decree-holder, it being looked 
upon as his agent or quasi agent; and, there- 
fore, the limitation for a -suit for contribution 
by such judgment-debtor against the other oo- 
judgment-debtor begins to run from the date 
of acceptance of deposit in Court. [P 363 G 1] 

The criterion must always be whether or not 
the deposit made in excess of what is due by 
the person making the deposit, did or did not 
remain under the control of the person making 
it : 25 Gal, 814 (P.C.) ; 3 C. L, R, 480 ; 4 Cal, 
629; and 36 J.C. 332; Dist,: 3 V, B. R. 261, Rel. 
on, [P 365 C 1] 

Jatindra Nath Sanyal — for Appellant. 

Suresh Chandra Talukdar — for Kes- 
pondents. 

Suhrawardy, J. — The plaintiff and 
the defendant were coaharers in a certain 
taluk. The landlords of the taluk ob- 
tained a'deoree for rent and when the pro- 
perty was advertised for sale the plain- 
tiff deposited the entire decretal amount 
in Court which was accepted by the 
Court and the landlords' decree was re- 
corded as satisfied. The deposit was 
made by the plaintiff in Court on 4th 
February 1920, but the money was actu- 
ally withdrawn by the decree- holders on 
14th February 1920. The present suit 
for contribution by the plaintiff against 
his cosharer, the defendant, was instituted 
on 15th February 1923, the 14th February 
being a holiday. The question that 
arises in this case is whether the suit 
is in time. The Courts below have 
differed on this point, the lower appel- 
late Court being of opinion that the 
period from which limitation should be 
reckoned is the date on which the decree- 
holder withdrew the amount, namely the 
14th February 1920 In this view it 
held that the plaintiff’s suit was not 
barred by limitation. The Munsiff, on 
the other hand, was of opinion that time 
ought to be calculated from 4th Febru- 
ary 1920, the date on which the money 
was deposited by the plaintiff. In this 
view he held that the suit was barred by 
limitation and dismissed it. The ques- 
tion involved does not appear to have 
ever come directly up for consideration 
in any Court in India so far as the re- 
ported authorities go. The simple ques- 
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tion that we are called upon to decide is 
as to from what* date in the circam- 
stances of this case the period of limita- 
tion should be counted as prescribed 
by Art. 99, Lim. Act. Column 3 of 
that article says that the time should bo 
computed from the * date of the payment 
in excess of the plaintiff’s own share.” 
There are a few other articles in tho 
Limitation Act^n which time run^from 
the date of payment, for example, 
Arts. 61, 81, 82 and 107. In all these 
articles the terminus a quo is laid down 
as the date of the payment. Column 
1 of Art. 99 says that a suit for 
contribution by a party who has paid the 
whole or more than his share of the 
amount due under the joint decree, etc., 
etc. Neither does column 1 nor column 3 
say clearly about payment to any parti- 
cular person. The word payment ” in 
Column 3 should be read as conveying 
the same sense as the words * has paid 
in column 1. The appellant argues that 
the payment is complete as soon as the 
amount is put into the Court to the 
credit of the ‘decree-holder. The res- 
pondent, on the other hand, contends that 
there was no payment before the decree- 
holder drew out the amount from Court, 
Both of these extreme views may not be 
correct. But the facts of this case 
clearly support the contention of the 
appellant. The money was deposited on 
4th February 1920 by means of a challan,. 
the first column of which mentions the 
name of the plaintiff as the person on 
whose behalf the deposit was made 
Column 2 mentions the name of the 
person to whose credit the amount 
was to be placed in the books of the 
Court, namely the decree-holder. 
Column 3 gives the number of the 
execution case and the names of the 
decree-holder and the judgment-debtor. 
Column 4 contains the particulars 
of receipt as the claim, with costs, 
due to the decree-holder. The following 
column mentions the amount deposited. 
On 4th of February ’the following 
order was passed by the Court in which 
the money was deposited : 

Judgment-debtor *10 is permitted to de* 
posit the decretal amount as prayed. 

This order was followed by another 
order of the same date : 

Money deposited by judgment- debtor ID 
and challan filed. Dismissed on full satis- 
faction. 



1928 Gahar Ali v. Abdul Owahab (Suhrawardy, J.) Calcutta 363 


Now on these facts the question that 
arises is whether the payment in Court 
or deposit in Court to the credit of the 
decree-holder and accepted by the Court 
was a payment within the meaning of 
Art. 99, col. 3. In my judgment 
the deposit or credit in the circum- 
stances, and in view of the order passed 
by the Court, must me taken to be a pay- 
menO within the meaning of that article, 
The money was deposited in Court to the 
credit of the decree-holder and it was 
accepted by the Court on behalf of the 
decree-holder and the decree was satisfied 
in full. 

As I have said, the article does 
not mention the person to whom it 
should be made. The question should be 
looked at from the stand point as to 
whether the payment into Court by the 
plaintiff was a payment within the mean- 
ing of the law or a mere revocable de- 
posit. I think that as the payment was 
made by the plaintiff of the decretal 
amount, and as he lost all dominion over 
it, it must be taken to be payment by 
him ’within the article. There is 
the further fact in this case that the 
payment made by the plaintiff was ap- 
propriated by the Court in full satisfac- 
tion of the decree, that is, in payment of 
the decree-holder’s due. The Court in 
this sense may be looked upon as an 
agent or quasi -agent of the decree holder. 
It took the money on behalf of the 
decree-holder, employed it for the pur- 
pose for which it was deposited and held 
it on behalf of the decree-holder. It ac- 
cordingly, in my opinion, makes no differ- 
ence when the decree* holder withdraws 
the amount. It cannot bo questioned 
that if the decree-holder were present on 
the day when the deposit was made he 
could have withdrawn the amount. To 
hold otherwise, namely, that the period of 
limitation should run from the date 
when the decree-holder withdraws the 
amount, would be to make the cause of 
action depend on the act of a third party 
who may indefinitely postpone it. In 
Apurha Krishna Boy v. Chunder Money 
Debi (l), it was held that there was no 
time-limit for a decree-holder to with- 
draw the amount deposited in Court to 
his credit. In that case, as in the case 
of Hem Chunder Chaudhury v. Brojo 
Sundari Debi ( 2). the question w as whe - 

(IJ [1900] 10 C. W. N. 864 (F. B.). 

(2) [1882] 8 Cal. 89=10 C. L. R. 272. 


ther any limitation affects the right of 
the judgment-creditor to withdraw a sum 
deposited by the judgment-debtor. The 
learned Judge remarked that the money 
so deposited could be taken by the cre- 
ditor at any time after the deposit. In 
that particular case the money remained 
in Court for fifteen years. If effect is 
given to the contention of the respon- 
dent, that time should run from the data 
on which the money was withdrawn by 
the decree-holder it would seem that if the 
decree-holder does not draw the amount 
and allows it to remain in Court for ever,, 
the plaintiff can have no right of contri- 
bution against his oo-judgment-debtor. 
This question seems to me to be too 
absurd to maintain. 

As I have stated there are no reported 
cases directly in point, but there are soma 
cases in which, with reference to tha 
particular facts of those cases, the word 
‘payment,” as appears in Art. 99, has been 
construed. In Sakhamoni Chaudhurani 
V. Ishan Chunder Boy (3) the facts wera 
that a decree for eighty thousand rupeea 
was obtained against the plaintiff. The 
plaintiff moved the High Court to stay ita 
execution. It was ordered that such stay 
would be made if the plaintiff deposited 
a sum of fifty thousand rupees in tha 
Court below and this was done. It waa 
subsequently, on 3rd April 1885, with- 
drawn by the judgment-creditor. On 
these facts the Judicial Committee, with- 
out examining the point, accepted tha 
view taken by the Court below that the 
cause of action arose on 1st April 1885. 
This case does not settle the point as it 
was not raised in it and it was not con- 
sidered by their Lordships. On the other 
hand, on the facts of that case, it, is clear 
that the money was not deposited to the 
credit of the decree-holder so that domi- 
nion over it had not passed from the 
judgment-debtor to the decree- holder who* 
could withdraw it at any time he pleases. 
In Badha Kristo Balo v. Bup Chunder 
Nandi (4) on 1st March 1873 the plain- 
tiffs in that case, who were judgment- 
debtors in a previous execution case, made 
an application to the Court stating that 
a certain sum was in deposit to their ac- 
count in another Court and praying that- 
the executing Court would send for so> 
much of the amount as would be neces--* 

(3) [1898] 25 Gal. 844=25 I. A. 95=2 0. W 
if. 402=7 Sar. 294 (P. C.). 

(4) 8 0. L. R. 480. 
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-sary to satisfy the decree. The money 
was received by the executing Court on 
1st April 1873 and paid over on that date 
to the decree-holder. It was held that 
time ran in that case from the 1st April 
1873, when the money was received by 
the executing Court and paid over to the 
decree -holder, and, therefore, the suit, 
which was a suit for contribution insti- 
tuted on 17th March 1876, was in time. 
This case does not help us in the exami- 
nation of the present question. In 
Fuckoruddin Mohamed Ahsan v. Mohim 
Chunder Chaudhury (5) the plaintiff 
brought a suit for contribution stating 
that the cause of action arose on 7th 
June 1873, on which date his property 
was sold in satisfaction of a joint debt. 
The suit was instituted on 5th June 1876. 
The plaint was returned to the plaintiff 
for amendment by inserting the sums the 
plaintiff was entitled to get from each of 
the defendants. The plaint was re-filed 
on 17th July 1876. On the objection as 
to limitation the plaintiff contended that 
his oause of action did not arise as was 
•stated in the previous plaint on the date 
of the auction sale of the property, but on 
the date on which the sale proceeds were 
paid away to the decree- holder. The 
learned Judges upheld the view and 
remarked : 

Upon the faota stated in the plaint it is clear 
that the cause of action in the present case 
arose when the sale proceeds were drawn out of 
Court by the decree-holder. 

The report does not say whether the 
sale proceeds were appropriated before 
they were withdrawn by the decree-holder 
in the way in which it has been done in 
this case. The point of law, as it has 
been placed before us, did not arise in that 
case in this form and was not considered. 

In the case of Annanda Mohan Boy 
Chaudhury v. Maniruddin Mahammad, 
(6), which is not to be found in any of 
the authorized reports, the view expressed 
lends support to the opinion I h:avo 
formed in this case. The decision was 
in appeal from Original Order No. 367 of 
1913 by N. R. Ghatterji and Sheepshanks, 
JJ., and it was held therein that, under 
Art. 61, Lim. Act, time should be cal- 
culated from the date on which the 
money paid is accepted by the Court and 
not from the date on which it is deposited 
in the Court. In that case deposit was 
made on 5t h November 1908 by the 

(5) [1879] 4 Cai7^9. 

<6) [1916] 36 I. C. 392. 
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plaintiff with an application to the effect 
that the money might be paid over to the 
decree-holder. The Court did not pass 
any order upon that application on that 
date and directed the matter to stand 
over till the 14th November for orders. 
On that date the Court directed the 
amount to bo received and held that the 
decree was fully satisfied. It was held 
that there was no payment of moneymntil 
the Court accepted the money on 14th 
November and their Lordships supported 
their view by remarking that, so long as 
it was not accepted by the Court, it was 
open to the plaintiff to withdraw the 
amount. They recorded their opinion in 
these words : 

We think that payment under Art. 61 means 
payment either to the person to whom it is to 
be made or into the Court on behalf of such 
person. 

The facts of that case and the opinions 
expressed by the learned Judges apply to 
the circumstances of the present case. 
The question now before us arose before 
the Additional Judicial Commissioner of 
Upper Burma in Yinke Supayav. Maung 
Kiu (7). There the surety had satisfied 
the decree obtained by the creditor and 
sued the principal for recovery of the 
amount under Art. 81. The question 
arose as to what should be taken as the 
date when the surety paid the creditor 
within the meaning of Art. 81, Lim. Act. 
The learned Judge held that limitation 
began to run from the date on which the 
surety paid the money into Court and 
not from the date on which the creditor 
took it out. 

I may add that the words of the Limi* 
tation Acts of 1871 and 1877 were, 

the date of the plaiutifi’a advance in excess 
of his own, 

but I do not think that by substituting 
**payment’* for the word 'advance'* the 
legislature intended any change of law. 

On giving my earnest consideration to 
the question raised and argued at groat 
length before us I have come to the con- 
clusion that limitation in this case should 
be reckoned from the date on which the 
money was deposited by the plaintiff in 
Court and the Court appropriated it to 
the satisfaction of the decree. In this 
view the plaintiff’s suit must be held to 
be barred by limitation. 

The appeal is accordingly allowed, the 
decree of the lower appellate Court set 
aside and that of the Court of first 


(7) [1920] 3 U. B. R. 261=60 I. 0. 23. 
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instance restored with costs in all the 
Courts. 

Cammiade, J. — I agree. The plain- 
tiff, in order to obtain extension of the 
period of limitation allowed to him under 
Art. 99, Lim. Act seeks to take advantage 
of the fact that ten days elapsed between 
the date on which the money was put in 
by him and appropriated by the Court to 
the satisfaction of the decree and the date 
of the actual withdrawaPof that money 
by the decree-holder. As my learned 
brother has pointed out, if the plaintiff’s 
contentions were correct, it is to be feared 
that many persons would be precluded 
from suing persons jointly liable with 
them for sums paid by chem in excess of 
the money due from them merely on ac- 
count of the fact that the decree-holder 
had failed to withdraw the money from 
Court. It is conceivable that from many 
causes, either accidental or due to neglect 
or wilful omission on the part of the 
decree-holder, the money in deposit in 
Court and appropriated to the satisfac- 
tion of the decree may remain unpaid to 
the decree-holder for a number of years ; 
and, if the contention of the plaintiff- 
respondent were correct as long as the 
money was not withdrawn by the decree- 
holder, the person who made the deposit 
would have no right to recover anything 
from his co-debtor. This would be an 
entirely absurd position. The criterion 
must always bo whether or not the de- 
posit made in excess of what is due by the 
person making the deposit did or did not 
remain under the control of the person 
making it. Obviously, when the Court 
has passed an order to appropriate the 
money deposited to the satisfaction of 
the decree, that money ceases to be under 
the control of the person making the 
deposit. x\fter such an order has been 
made it would no longer be open to the 
depositor to apply for withdrawal of that 
money. The only person entitled to 
apply for its withdrawal would bo the 
decree-holder or any other person entitled 
through him. In the present case such 
an order for appropriation was passed by 
the Court on 4th February, the date on 
which the deposit was made, and from 
that date limitation must run under 
Art. 99, Lim. Act I, therefore, agree that 
this appeal should be allowed. 

a.l./k.k. ! Appeal allowed. 
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Mitter, J. 


Brajeshiuary Dasi — Plaintiff — Appel- 
lant. 


V. 


Nityananda Das — Defendant — Respon- 
dent. 

Appeal No. 890 of 1926, Decided oa 
on Bth March 1928, from appellate de- 
cree of 4th Sub-Judge, Alipur D/- 28tb 
November 1925. 

iit Easement — Light — Person selling house 
having windows overlooking his adjoining land 
— Vendor cannot obstruct light from coming to 
such windows by building -on the adjoining 
land — Subsequent vendee of the land is also 
hound by the obligation. 

If a man sells a bouse wbicb bas windows 
overlooking adjoining land wbicb be retains be 
cannot as a general rule, afterwards stop tbo 
light from coming to the windows of the bouse 
by building on tba land for, when granting the 
house be is presumed to bave granted also a 
right to light to the windows or to bave cove- 
nantel not to obstruct them and be may not 
subsequently derogate from bis own grant or 
violate bis covenant. So also, if afterrselling 
the bouse, be sells the land to a third person, 
the latter miy not obstruct the light from 
coming to -the windows, for the vendor could 
only convey the land, subject to the same 
obligations to which it was subject in his own 
hands. The true principle underlying oases 
of this kind is that the vendee is entitled to 
bave the enjoyment of the light and air of the 
ancient windows in the same manner as it 
was enjoyed during the unity of possession. 

[P 366 G 2, P 367 G 1] 

Girija Prosanna Roy Chaudhuri aud 
Rhirish Chandra Chakravarty — for Ap- 
pellant 

Judgment. — This is a plaintiff’s ap- 
peal against the decision of the Subordi- 
nate Judge of 24 Parganas, dated 28th 
November 1925, which reversed the deci- 
sion of the Munsif of Alipur, dated Isfc 
July 1924. The plaintiff commenced the 
suit for the removal of a verandah and 
a wall which ‘obstructed her windows. 
The case stated in the plaint is that pre- 
mises No. 91, Kansaripara Road, Bha- 
wanipur, which is at present numbered 
as 570 of the said road, belonged to the 
plaintiff’s father. Rakhal Chandra Das. 
The plaintiff purchased a part of this 
premises from her father on 20th Febru- 
ary 1906 and has been in possession of 
it since her purchase. There is a veran- 
dah on the north of the purchased land 
which she, the plaintiff, claims, passed te 
her by the conveyance of 20th February 
but the land underneath the verandah 
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remained with the vendor, her father. 
There was a stipulation in the deed of 
sale of 1906 that, if the plaintiff required, 
the verandah will be removed by .the 
plaintiff’s father in case the plaintiff re* 
quired the same for the purpose of effect- 
ing repairs to the purchased land and 
building. There were also two - windows 
on the disputed land which have been 
in existence, as the evidence shows, since 
the building was erected so ‘far back as 
50 years from now. The defendant, who 
is the son of Rakhol and the brother of 
the plaintiff, has raised a wall right 
across these windows and this has given 
rise to the cause of action for the renaoval 
of the wall. The defendant, who has now 
succeeded to Rakhal’s estate after his 
death, also refused to remove the veran- 
dah*although the plaintiff required the re- 
moval of the verandah for the purposes 
of effecting repairs to her building. 
Several defences were taken to the suit 
by the defendant. It was stated that, 
according to the terms of the deed of sale 
the defendant is not bound to ‘remove the 
verandah and that the house does not 
want repairs. It was further stated that, 
the windows open on the private apart- 
ments of the defendants and the wall 
does not harm the plaintiff in any way. 

These defences were negatived by the 
Munsif who granted a decree to the 
plaintiff and directed that the defendant 
do remove his verandah and wall within 
a certain date and, if he refused to re- 
move the same, the plaintiff might re- 
move the same at her own cost and then 
realize the costs from the defendant and 
that the plaintiff should be given suffi- 
cient access of air and light through the 
two windows which formed the subject- 
matter of the plaint. An appeal was 
taken against this decision of the Mun- 
sif to the Subordinate Judge 24 Parganas. 
The learned Subordinate Judge reversed 
the decision of the Munsif with reference 
to both the causes of action. He held 
with regard to the removal of the veran- 
dah that the best evidence has not boon 
produced to show that the plaintiff re- 
quired the removal of the verandah for 
the purpose of effecting repairs. The 
plaintiff examined her son, her son- in-law 
and another witness who all testified to 
the fact that the plaintiff’s house was in 
a bad condition and required repairs. 
The learned Subordinate Judge seems 
somewhat hypercritical in his criticizm 
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of the evidence of these witnesses who 
were most competent to speak to the fact 
as to whether the house required repairs 
or not. The learned Subordinate Judge 
proceeds to state that, in his opinion, 
there should be definite and best evidence 
regarding the need for repairs before the 
defendant can be called upon to remove 
the verandah in question, and such evi- 
dence has not been produced. I think, 
on a construction of the kobala, it was 
enough if the plaintiff cane to Court and 
said that she required the removal of the 
building for the purpose of effecting re- 
pairs. The language of the deed of sale 
is as follows : 

If in future you require to repair your build- 
ings then 1 shall demolish and remove the 
verandah. 

This language certainly suggests that 
the question as to whether repairs were 
needed or not would depend entirely on 
what the plaintiff thought. She now 
claims the removal of the verandah, be- 
cause, in her opinion, repairs are required. 
She has examined her relatives who were 
most competent to speak to the need for 
repairs. In the face of this I do not 
think the Subordinate Judge was justi- 
fied in dismissing the claim of the plain- 
tiff for removal of the verandah on the 
ground that the best evidence has not 
been produced. There has been a defect 
of procedure in the trial of this part of 
the appeal which has affected the merits 
of the case which calls for interference 
of this Court in second appeal. 

With regard to the other cause of ac- 
tion about the removal of the obstruc- 
tion of the two ancient windows, the Sub- 
ordinate Judge has also gone- wrong. His 
view is that no ‘right of easement could 
be acquired as the purchase of the plain- 
tiff was within 20 years of suit and no 
right of easement could be acquired by 
the plaintiff as her vendor could not have 
acquired any such right over his own 
land. The true rule applicable in cases 
of this kind is stated in the well-known 
treatise of Goddard’s Law of of Easement, 
7th edn., at p. 282, where the learned 
author states as follows : 

If a Bellmans a house ^hioh has windows 
overlooking adjoining land which he retains he 
cannot, as a general rule, afterwards stop the 
light from coming to the widows of the house 
by building on the land for, when granting the 
house, he is presumed to have granted also a 
right to light to the windows or to have coven- 
anted not to obstruct them and he may not 
subsequently derogate from his own grant oi 
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xrlolate his covenant ; so also if after, selling 
the house he sells the land to a third person, 
i the latter may not obstruct the light from 
coming to the windows, for the vendor could 
!only convey the land subject to the 
I same obligations to which it was subject in 
I his own hands. 

The true principle underlying cases of 
this kind is that the plaintiff is entitled 
to have the enjoyment of the light and 
air of the ancient windows in the same 
manner as it was enjoyed during the 
unity of possession, that is, when his 
property as well as the property of her 
brother remained the property of their 
father. The principle which I have 
stated receives support from the, decision 
in the case of Coutts v. Gorham which is 
cited at p. 129 of Gale on Easement, 
10th edn., 1925. In that case the win- 
dows were made within 20 years, but 
before the lease granted by the owner in 
favour of the person named Coutts, and 
it was pointed out that, assuming that 
the windows wore made within 20 years 
but before the lease made to Coutts. 
Gorham’s present interest is derived from 
the same lessor at a subsequent period, 
and is, therefore, subject to the rights 
which Coutts already had against his 
lessor and, consequently, to that of his 
having the windows in question free 
from any obstruction. 

I think, in the view with regard to the 
two causes of action which I have taken, 
the appeal must be allowed, the decision 
of the Subordinate Judge must be set 
aside and that of the Munsif restored 
with costs. 

K.D. Appeal allowed. 
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Rankin, C. J., and C. C. Ghose, J. 

Bamesioar Khiroriwalla — Accused — 

Petitioner. 

V. 

f 

Emperor — Opposite Party. 

Criminal Misc. Case No. 36 of 1928, 
Decided on 15th March 1928. 

5jc Criminal P. C., Ss. 491 and ^OlA^High 
Court should not mterfere with an order of its 
own Judge. 

It is wrong that the High Court should 
under S. 491 re-try for itself a question which 
has already been determined by the same 
Court in its ordinary original criminal juris- 
diction, or to pass an order overriding an 
order already made by the same High Court. 

[P 368 C 2] 


Calcutta 367 

Langford Jam$s and Saiindra Nath 
Mukerjee — for Petitioner. 

B. L. Mitter, Khundkar and Mrityun^ 
3 oy Chatterjee — for the Crown. 

Rankin, C. J. — In this case Ram- 
eswar Khiroriwalla has obtained a rule 
calling upon the Commissioner of Police 
and the Superintendent of the Presidency 
Jail to show cause why the petitioner 
should not be brought up before the 
Court under the provisions of S. 491, 
Criminal P. C. 

The applicant was committed by the 
Chief Presidency Magistrate for trial 
by the High Court at Sessions in its 
ordinary original criminal jurisdiction 
upon charges under several sections of 
the Indian Penal Code. Each of the 
charges relates to an offence described 
as bailable in Sch. 2, Criminal 
P. C. On 24th January 1928, the ap- 
plicant was released on bail by the 
order of Mr. Justice Page. Thereafter 
an application was made to Mr. Justice 
Buckland on behalf of the Crown for an 
order cancelling such bail upon the 
ground that, on 13th, 14th and 15th 
February 1928, the applicant had ap- 
proached certain witnesses for the purpose 
of influencing their evidence at the trial. 
Mr. Justice Buckland, on 21th February 
1928, made an order cancelling the bail, 
discharging the bail bond and committing 
the applicant to custody ponding his trial. 

The learned Judge in his judgment has 
carefully considered the meaning and 
effect of S. 496 and 561 A, Criminal P. C. 
He has come to the conclusion that the 
Court has power under the latter section 
to make such an order, assuming there 
to be no power otherwise. It is apparent 
from his judgment that this question 
was fully argued before him. 

This rule came on for hearing before 
us on the 8th March, by which time the 
trial of the applicant had begun and was 
proceeding do die in diem. There can bo 
no doubt, therefore, that the applicant is 
at present properly and lawfully detained 
in public custody while the trial proceeds. 
The only order which wo have been asked 
on behalf of the applicant to make is an 
order that would direct him to be brought 
before this Bench after the High Court 
Sessions had adjourned for the day and 
which would provide for the applicant 
to be set at liberty (upon his giving suffi- 
cient security) during the adjournments 
of the Sessions Court. 


Eameswab V. Emperor (Rankin, C. J.) 
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The argument on behalf of the appli- 
cant is first that in view of S. 496, 
Criminal P. C., the learned Judge exer- 
cising the ordinary original criminal 
jurisdiction of the Court had no juris- 
diction in the circumstances to direct 
the cancellation of the applicant’s bail or 
to direct his re-arrest ; secondly, accord- 
ingly, the applicant is a person illegally 
detained in public custody. If these 
points be made out, then, by the terms of 
S. 491, the High Court may, if it thinks 
fit, direct that the applicant be set at 
liberty or be dealt with according to law. 

The High Court, which by S. 491 is 
invested with certain powers, is defined 
by S. 4 (j) to mean "the highest Court of 
criminal appeal or revision for any local 
area.” This means for the present pur- 
pose the High Court of Judicature at 
Port William in Bengal, which may act 
under Cl. 36 of its Letters Patent by any 
Judge or any Division Bonch thereof, 
subject to any rules that may be made or 
directions that may be given by com- 
petent authority. In practice, until re- 
cently, the powers conferred by S. 491, 
which before 1923 were exe-cisable only 
over persons within the limits of the 
ordinary original civil jurisdiction of 
the Court, were exercised by the Judge 
taking Sessions, that is, by the Judge 
exercising the ordinary original criminal 
jurisdiction of the Court. Now that the 
powers are applicable to persons within 
the limits of the Court’s appellate crimi- 
nal jurisdiction, it is certainly more 
convenient that they should be exor- 
cised by the Division Bench appointed 
to deal with criminal cases. It is not, 
however, evident to me upon the face of 
the Criminal Procedure Code that the 
powers of the High Court under S. 491 
might not, apart from any special rule 
made under the Letters Patent or any 
directions given by the Chief Justice, 
competently be discharged by a single 
Judge. This Bench is in no way a Court 
of appeal from the learned Judge exer- 
cising the ordinary original criminal 
jurisdiction, and grave inconvenience 
would arise if the same High Court should 
make an order for arrest and also an order 
for release upon divergent views upon a 
question of jurisdiction. If this be possi- 
ble, so far as the statute is concerned, it 
would be possible for a single Judge to 
make an order overriding and nullifying 


an order of a Division Bench. A Judge 
or a Bench which exercises powers under 
S. 491 has no claim to any particular 
precedence so as to require that the 
Sheriff should execute no order made by 
another Judge or Bench inconsistent 
therewith. It would introduce an incu- 
rable confusion into practice and theory 
if it were laid down that a considered 
judgment of the High Court upon a^ques- 
tion of its jurisdiction could be challenged 
before the same High Court under S. 491. 
In my judgment the circumstance that 
certain orders of this Court in its ordi- 
nary original criminal jurisdiction are 
not appealable does not affect this matter. 
It appears to me that a case such as the 
present should be viewed on the principle 
that it would be a good return to a writ 
in the nature of habeas corpus to show 
that the applicant, during his trial at 
Sessions, was being detained under an 
order of this High Court which has not 
been set aside or varied. These con- 
siderations do not apply to orders made 
by Courts other than the High Court. 

It is sufficient for purposes of the pre- 
sent case to say that it seems to mo to 
bo wrong that this Bench should think 
fit under S. 491 to re-try for itself the 
question which has already been deter- 
mined by this Court in its ordinary 
original criminal jurisdiction, or to pass 
an order overriding an order already made 
by this High Court. In this view the 
rule will be discharged. 

C. C. Ghose, J. — I agree. 

N.K. Rale discharged. 
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SUHRAWARDY AND GrAHAM, JJ. 


Abdul Alim Abed and 
tioners. 


V. 


another — Peti- 


Mt. Ahir Jan Bibi^ndi another — Op- 
posite Party. 

Civil Kule No. 73 of 1928, Decided on 
13th February 1928, from order of Dist. 
Judge , 24-Parganas, D/- 6th Nov. 1927. 

(a) Mahomedan Law — Practice — Powers of 
District Judge as jeazi can be invoked in con^ 
nexion with matters of public and religious 
trust. 

The practice of invoking the power of a Dis- 
trict Judge as a kazi in connexion with matters 
of public and religious trusts under the Maho- 
medan law has become general and it oannot 



1928 Abdul Alim v. Mt. Abir Jan (Suhrawardy, J.) Calcutta 369 


now be doubbed that in a.proper case the Judge 
should exercise the powers which he does 
possess. [P 369 C 2. P 370 C 1] 

(6) Civil P. C.. S, 92 — Expression ** where the 
d%rection o] the Court is deemed necessary ]or 
the administration of any such trust'* ex- 
plained. 

The words “where the direotiou of the Court 
is deemed necessary for the administration of 
any such trust” must be interpreted as meaning 
that where the Court has to give direction in 
the nature of framing a sohevxe or otherwise for 
the administration of the trust. The mere ap- 
pointment of a mutwalli is not such a direction 
as is contemplated by the section : 83 Cal, 789, 
DisL: 23 0. W, N. 115; il Cal. 692; and A. 
I. B. 1924 Cal. 473, Bef, to. [P 369 2, P 370 0 1] 

(c) Civil P, C., S, 92 — Appointment of mut- 
loalli — Court can appoint one even without a 
suit under S. 92. 

Where there is no mutwalli, the Court has 
power to appoint a mutwalli in respect of a 
wakf even without a suit under S. 92 : A. I. B. 
1925 All. 759 ; 26 Mad. 450 ; and 33 Cal. 789; 
Dist.: A. I. B 192 4 Cal. 441, Foil, [P 370 C 2J 

(d) Mahomedan Lata— Wak f — Duty of kazi 
in respect of Wakf is to appoint new trustee 
where he finds that there ts no one to properly 
administer trust. 

Under the Mahomedan law the administra- 
tion of a religious and public trust is vested in 
the kazi and it is the duty of the kazi, when he 
finds that there is no one to administer the 
trust, to sea that it is properly administered and 
for that purpose it -is within his competency, 
and it is proper, that he should appoint a 
trustee to»manage the trust property. [P 370 C 2] 

Nuruddin Ahmad and Gharan Das 
Gupta — for Petitioner. 

Nasim Ali — for Opposite Party. 

Suhrawardy, J,— This rule is direc- 
ted against an order of the District Judge 
of 2i Parganas dated 6bh November 1927, 
by which he dismissed an application by 
the petitioners to appoint them as mut- 
wallis of a wakf estate. The facts are 
that a wakf was created by the ancestor 
of petitioner 1. Under the deed of 
wakfnama, the opposite party would be 
the present mutwalli and after him the 
petitioner 1. The petitioner's case is 
that the opposite party parted with some 
of the wakf properties treating them as 
secular and thereupon he brought a suit 
against them in the local Subordinate 
Judge’s Court and obtained a decree fde- 
claring the properties as wakf. On these 
facts he asked the Judge to appoint a 
mutwalli in the exercise of the powers 
of a kazi under the Mahomedan law. 
Opposite party 1 , repudiates the 
wakf and her case is that the alleged 
wakf was only a paper transaction and 
that she never acted as mutwalli; on the 


other hand she treated the properties as 
her own properties inherited from her 
ancestor. The learned Judge has held 
that, in the circumstances of the case, the 
petitioners* application could not be 
granted and the only remedy was to have 
recourse to a suit under S. 92, Civil P. C. 

The practice of invoking the power of 
a District Judge as a kazi in connexion 
with matters of public and religious 
trusts under the Mahomedan law, has 
become general and it cannot now be 
doubted that, in a proper case, the Judge 
should exercise the powers which ho does 
possess. Before us it has been contended 
by the petitioners, that opposite party 
1 having repudiated the tpust and denied 
having ever acted as mutwalli, the office 
of the mutwalli must be treated as vacant 
and the learned Judge should have exer- 
cised his powers as a kazi on an applica- 
tion made to him to appoint a mutwalli. 
It may be noted here that opposite party 
2, who is also a co-mutwalli under the 
deed of wakf, has supported the petitioner 
and has expressed his consent to his ap- 
pointment as a mutwalli. The real fight 
is between the petitioner and opposite 
party 1. 

It is contended on behalf of the peti- 
tioner that in any case in which the 
power of a ’Judge is invoked for ap- 
pointing a mutwalli it comes under S. 92, 
Civil P. C. I am unable to give effect to 
this broad contention. It is argued that 
the appointment of a mutwalli even of a 
wakf estate, in respect of which there is 
no mutwalli, comes under S. 92, Civil P. 
C., because that section makes a suit neces- 
sary 

where direotion of the Court is deemed neces- 
sary for the administration of wakf. 

as has been observed in passing ir 
some of the reported cases on this sectior 
and also under sub, Cl. (b) of 01. (l) o 
the section for appointing a now trustee 
Now there is no question as has been helc 
in Budreedas v. Chooni Lai (l), thal 
S. 92 applies to cases where there is an 
express or constructive trust created foi 
public purposes of a charitable or reli- 
gious nature and where there is a bread 
of trust — which is not the case here — oi 
a direction of the Court is deemed neces 
sary for the administration of such i 
trust ; and thirdly, where the relie 
claimed is one or other of the reliefs men 
t inned in the section If «. nomet 

11) L1906J 36 Ual. 739=10 G. W. N. 531. 
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withia the provisions of this section it is 
clear that under Cl, (2) of the section, a 
suit under it is the only remedy open to 
a party. But in my opinion the words, 
where the direction of the Court is deemed 
necessary for the administration of any such 
trust, 

must be interpreted as meaning that 
where the Court has to give direction in 
the nature of framing a scheme or other- 
wise for the administration of the trust. 
The appointment of a mutwalli is not 
such a direction as is ‘contemplated by 
the section. If the appointment of a 
trustee comes under the words “ where 
the direction of the Court is necessary,” 
the cases in which it has been held that 
the District Judge has the power to grant 
leases and mortgages of wakf properties 
on an application must bo held to have 
been decided wrongly for, if the appoint- 
ment of a trustee can be considered as a 
direction of the Court for the administra- 
tion of the trust, granting permission for 
leases or mortgages, is a fortiori such a 
direction. The case of Ashraf Ali v. 
Mahommad Nurojjoma (2) is-a case, where 
the scope of S. 92, Civil P. C., has been 
considered and the cases of Fakrunnessa 
Begum v. Dist. Judge of 24 Parganas (3) 
and Habihur Bahaman v, Saidennesa 
Bibi (4) are oases where it has been 
held that the District Judge is empowered 
to give permission to a trustee to grant 
leases of a trust property. 

Now with regard to appointing a new 
trustee: it seems, considering the history 
of S. 92, Os. (a) and (b), that by a new 
trustee is meant a trustee in place of an 
old trustee. Cl (1), sub-Cl. (a) of the Act, 
of 1908 did not find place in the old S. 539. 
It was held by some of the High Courts, 
including this Court, that S. 539 contem- 
plated removing a trustee and appointing 
a new one in his place. To give effect to 
this view the legislature has put the two 
clauses (a) and (b) in such juxtaposition 
as to lead one to suppose that appointing 
a new trustee is dependent on the remov- 
ing of the old one, or, at any rate, where 
the appointment of a trustee is necessary 
in place of a trustee who has either been 
removed or has ceased to be a trustee. Our 
attention has been drawn to several cases, 
Lachman Prosad v. Munia (5), Netiram 

(2) U919] 23 0. W. N. 115=49 I. G. 355. 

(3) [1920] 47 Cal. 592=56 1. 0. 475=24 0. W. 

N. 839. 

(4) A. I. R. 1924 Cal. 473=51 Cal. ^31. 

(5) A. I. R. 1925 All. 769=47 AIL 867. 


Abir Jan (Suhrawardy, J.) 1928 

Jogiah v. Venkata Gharlu (6), which have 
been followed in several other Madras 
cases, where there are observation to the 
effect that where the Court is invited to 
appoint a mutwalli the matter comes 
under S. 92, Civil P. C. But on an ex- 
amination of the facts of those cases it 
would appear that in those cases there 
were some persons who were claiming to 
be mutwallis arvJ the applications Vere 
for removing them or removing them 
from the place they occupied and appoint- 
ing the applicants as mutwallis. It has 
been held in Badridas v. Chuni Lai (l), 
that S. 92 applies as much to cases in 
which a trustee is sought to be removed 
as to cases in which a trustee de son tort 
is sought to be displaced. These cases 
are, therefore, no authority for the bare 
proposition that where there is no mut- 
walli in respect of a wakf, the Court has 
no power to appoint one except in a suit 
under S. 92. This view has been adopted 
in Mohiuddin Chowdhurg v. Aminuddin 
Ghowdhury (7). In that case the Dis- 
trict Judge, ‘on an application, has ap- 
pointed a mutwalli in respect of a wakf 
of which there was ^no mutwalli then 
acting. The rival candidate applied to 
this Court to have that appointment set 
aside on the ground that the Judge could 
not pass the order he did except under 
S. 92, Civil P. C. The learned Judges 
held that he had such a power. The fact 
that in that case they also referred to the 
deed of endowment which stated that, in 
the event of no trustee being in existence 
at any time the Court will appoint, one 
does not seem to me to have affected the 
application of the law. I propose to 
follow this case and to hold that where 
there is no mutwalli the Court has power 
to appoint a mutwalli in respect of wakf. 
Under the Mahomedan law the adminis- 
tration of a religious and public trust is 
vested in the kazi and it seems to me 
that it is the duty of the kazi when he 
finds as in the present case that there is 
no one to administer the trust, to see 
that it is properly administered, and for 
that purpose it is within his competency 
and it is proper that he should appoint a 
trustee to manage the trust property. 

Now, in the present case, the petitioner 
has come to Court with this allegation 
on his lips, that there is a valid trust 
andjb^t the opposite party acted as a 

(6) [1903J 26~Mad. 450. ' 

(7) A, I. R. 1924 Cal. 441. 
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mutwalli for a short time and thereafter 
he began to act in various ways in breach 
•of the terms of the towliatnama and 
made all sorts of transfers against the 
provisions of the wakfnama and as the 
opposite party has thus abandoned his 
position as mutwalli of the wakf estate 
the appointment of a mutwalli was im- 
mediately necessary for the proper 
maifagement, preservation and upkeep of 
the estate. It is true that opposite party 
1 does not rely upon the trust and 
repudiated it, claiming the property as 
her secular property ; but the way in 
which the Court has been approached in 
this case brings it within the provisions 
•of S. 92, Civil P. C. I am not sure that 
in a proper application for the appoin- 
meut of a trustee in the circumstances 
that have happened in this case, taking 
the position adopted by the opposite 
party into consideration, such appoint- 
ment cannot bo made on an application 
to the District Judge if a proper case is 
made out. But the allegations made 
make me think that the learned Judge is 
right in saying tljat it is a matter which 
comes only under S. 92, Civil P. C., and 
by Cl. (2) of'the section, a suit or proceed- 
ing otherwise than under that section is 
barred. In this view this rule must be 
discharged with costs: two gold mohurs. 

Graham, J. — I agree. 

S.J. Buie discharged. 
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Mukerji, J, 

Bivers Steam Navigation Co. Ltd. 
and another — Defendants — Petitioners. 

V. 

Bisweswar Kundu — Plaintiff — Op- 
posite Party. 

Civil Rule No. 609 of 1927, Decided on 
22nd August 1927, from order of Sub- 
Judge, Khulna, D/- 3rd February 1927, 
in suit No. 156 of 1926. 

(a) Carriers Actt S. 10 — Condition — Con- 
tract. 

A contract with a carrier provided; “No 
claim of any kind whatsoever in respect'of this 
contract shall be valid unless in writing and 

delivered at the ofdce of ihe Company 

within six months from the date of any de- 
fault, loss or damage in respect of which such 
claim arises.” 

Held: that the condition was not unreason- 
able; 8 Mad. 107 and 27 C, L. /. 294, Rel. on. 

[P 374 0 1] 


(h) Principal and Agent — Notice to agent 
of facts arising out of agency 4s notice to prin- 
cipal — But parties to contract can stipulate 
against this presumption. 

Notice of facts to an agent is constructive 
notice thereof to the principal himself where 
it arises from, or is at the time connected with 
the subject-matter of his agency; for, upon 
general principles of public policy, it is pre- 
sumed that the agent has communicated such 
facts to the principal and if he has not, still, 
the principal having entrusted -the agent with 
the particular business, the other party has a 
right to deem his acts and knowledge obli- 
gatory upon the principal; otherwise the neg- 
lect of the agent whether designed or undesign*^ 
ed, might operate most injuriously to the right#; 
and interests of such party. But it is quite open 
to the parties to a contract to stipulate that this 
presumption which axises upon general prin- 
ciples of public policy should not arise in any 
particular case, and that the notice instead of 
being served on an agent would have to be serv- 
ed on the principal himself. This stipulation 
viewed in a proper light would mean that ex- 
press notice is given of the limitation of the 
agent’s authority, and- if with such knowledge a 
party chooses to deal with the agent and not 
with the principal he does so at his own- peril. 

[P 374 0 2J 

i{<(c) Frhici'paL and agent— General agency 
implying delegation to do all acts connected 
with a particular trade— Principal cannot set 
up secret and private instructions to the agent. 

In the case of a general agency which im- 
plies a delegation to do all acts connected with 
a particular trade, business or employment, the 
principles to be borne in mind are: “ If a 
person is held out to third parties or to the 
public at large, by the principal, as having a 
general authority to act for and to bind him 
in a particular business or employment, it 
would be the height of injustice and lead to 
the grossest frauds, to allow him to set up his 
own secret and private instructions to the 
agent, limiting his authority; and thus to 
defeat his acts and transactions under the 
agency when the party dealing with him had, 
and could have, no notice of such instructions. 
In such cases good faith requires that the 
principal should be held bound by the acts of 
the agent, within the scope of his general 
authority. The maxim of natural, justice here 
applies with its full force, that he, who without 
intentional fraud has enabled any person to do 
an act, which must be injurious to another in- 
nocent party, shall himself suffer the injury 
rather than the innocent party, who has oon- 
iidence in him. [P 375 0 1] 

(d) Limitation Act, Arts. 30 and 31 — Suits 
against carriers in respect of goods delivered 
for carriage are governed by Arts. 30 and 31 — 
Onus of proving loss more than one year before 
suit lies on defendants. 

, It is now well settled that all suits against 
carriers in respect of goods delivered to them 
for carriage fall under Art. 30 or Art. 81, ac- 
cording as the claim is regarded as one based 
upon loss of or injury to the goods or non- 
delivery thereof. The onus of proving that 
the loss took place more than a year before suit 
and that, therefore, the suit was barred under 
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Art. 30, would lie on the defendants: View o] 
Chatter jee* t7., in 44 Cal^ 16, held not sound, 

[P 375 C 2] 

(e) Carriers Act (1866), S» 9 — Negligence, 

Loss from an unknown cause is presumptive 
proof of negligence: 24 Cal, 786 and 26 Cal, 398 
(P. C.), Foil, [P 376 C 1] 

Amulya Chandra Ghatterji and Prokas 
Chandra Pakrasi — for Petitioners. 

Jadu Nath Kanjilal and Hemendra 
Chandra Sen — for Opposite Party. 

Judgment. — The Rivers Steam Navi- 
gation Co. Ltd. and the India General 
Navigation and Railway Co. Ltd. have 
obtained this Rule to show cause why 
the decree passed against them by the 
Small Cause Court Judge of Khulna 
should not be set aside. 

Mulji Sioka and Co. dispatched six bags 
of mohini biri on 15th August 1925 from 
Jagannath Ghat to Khulna for carriage 
by the dispatch service of the two com- 
panies. The consignment was deliver- 
able to Bisweswar Kundu who not 
having received the same instituted the 
suit claiming Rs. 38Q, which was made 
up of Rs. 314-8-0 as the price of 
goods, Rs. 31, as damages at 10 per cent., 
and Rs. 36, as interest, deducting a remis- 
sion of Re. 1-8-0 from the total. The 
suit has been decreed in full with costs. 

The grounds urged in support of the 
Rule are mainly four. To deal with 
these grounds it is necessary to set out 
a few facts, which are not disputed. 
Enquiries were made about the goods on 
behalf of the plaintiff and the plaintiff 
not having received delivery thereof 
wrote a letter to the agents of the com- 
panies at Barisal who sent the following 
reply: 

Kivers Steam Navigation Co, Ltd. 

(Incorporated in England) 
^India General Navigation and By. Go. Ltd. 

(Incorporated in England) 
Barisal .... Agency 
5th September 1925. 

No. C. Mis. 29/25/15525. 

Babu Biseswar Kundu, 

Merchant, Khulna Bazar, Khulna. 

Dear Sir, 

Khulna theft case, 

J. Ghat to Khulna Ghat. Inv. No. 1935/35 
of 15th August 1925. Your letter of ^nd ^p- 
tember 1925. 

In reference to your above, we inform you 
that the matter is under enquiry and the re- 
sult will be intimated to you in due course. 

Yours faithfully. 

Pro. Macneill & Co. 
Sd/- Mitchel, 

Joint Agents. 


Ifc was alleged iu the plaint that there* 
after there was some correspondence, but 
we do not know what it was, and though 
some of it is on the record yet the same 
has not been proved. On the 1st April 
1926, however, the plaintiff sent a 
pleader's letter to the said agents It 
ran in these words : 

From 


Babu Nagendra phandra Bhoumik, ^ 
Pleader, Khulna, 
Dated, Khulna, 1st April 1926^ 
To 

The Agents, I. G, & R. S. N. Co. Ltd., 
Barisal. 

Sir, 


Having been instructed by my client, Babu- 
Bisweswar Kundu of Khulna Bazar, I hereby 
inform you that inspite of repeated demands 
you have not settled the claim of my said client 
in respect of the marginally* noted theft case. 

I, therefore, give you 
notice that, unless the 
claim is paid off within 
a fortnight from the 
date of receipt of this 
notice my client will be 
compelled to sue you in 
the civil Court for realization of the price of 
the^said lost goods together with damages. 

Yeurs faithfully, 

Sd/- Nagendra Ch. Bhoumik,, 
Pleader, 

Judge’s Court, Khulna, 

1st April 1926. 


*Khulna Godown 
Theft Case. J. Ghat 
to Khulna Ghat In- 
voice No. 1935/35, 
dated 15th August 
1925. 


Various defences appear to have been 
taken on behalf of the defendant com- 
panies in their written statement, some 
of which were suggested in the cross- 
examination of the plaintiff’s witnesses 
and were denied by them. These were 
not pursued any further and it is not 
profitable to refer to them here. It is 
necessary only to state that the story 
of theft, which was alleged as having led 
to the disappearance of the goods, has 
been definitely disbelieved by the trial 
Court. It should further be mentioned 
that the letter which the plaintiff wrote 
to the agents at Barisal in the first 
instance, and which appears to have been 
dated 2nd September 1925| has not been^ 
put in evidence by either party. 


The first contention that has been 
urged in support of the Rule relates to 
the sufficiency and validity of the notice 
that is necessary to be given under S. 10, 
Carriers Act (3 of 1865). Much of the 
argument that has been advanced on this 
point is founded on the assumption that 
it was the pleader’s letter of 1st April 
1926 that was the notice in this case, 
The argument overlooks the letter of 2ndi 
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September 1925 which, though not in 
ovidenoe, is a document of which the 
existence is admitted and indeed cannot 
be denied, in view of the reply that was 
given to it. The circumstances under 
which it was written have been deposed 
to by the plaintiff’s witness Taraknath 
Kundu. That witness said : 

I went to the godown of the steamer com- 
panies and came away for two or three days 
a>s 1 was informed that tbe articles had not 
arrived. Then, on 2nd September 1926, Dwarka- 
nath Sen, godown clerk, informed me that the 

goods were stolen On 2nd September 

1925 we wrote letter to Barisal agent. 

Section 10 of the Act provides that no 
suit shall bo instituted against a com* 
mon carrier for the loss of or injury to 
goods entrusted to him for carriage 
unless notice in writing of the loss or 
injury has been given to him before the 
institution of the suit and within six 
months of the time when the loss or 
injury first came to the knowledge of the 
plaintiff. If the information that the 
godown clerk gave was definite enough 
it stands to reason to assume that the 
letter must have conveyed similar in- 
formation. The letter, therefore, may 
well be treated as the requsite notice and 
it was given well within time. The de- 
fendants have produced the pleader’s leter 
of the 1st April 1926 but not the letter of 
the 2nd September 1925. The presump- 
tionfis that if produced it would have 
gone against them, that is to say, it would 
have appeared that it amounted to a 
notice of the loss of the goods. If, on the 
other hand, the information given by the 
godown clerk was indefinite, and if, there- 
fore, there was no mention made of the 
loss in the letter of 2nd September 1925 
the pleader's letter of 1st April 1926 was 
such a notice having made mention of 
“ the said lost goods, ” “ Khulna godown 
theft case ” and “Jagannath Ghat to 
KulnaGhat Invoice No. 1935 of 1925, 
dated 15th August 1925, though this 
letter was dated 1st April 1926, yet 
it must bo regarded as within time 
as it was within the peculiar know- 
ledge of the companies themselves 
as to when the loss took place, Radha^ 
syam Basak v. Seoretary of State 
(1), Jugal Kishor v. G. i. P. By. Co. (2), 
-O. I. P. By. V. Badhemal (3), and they 
have failed to discharge the onus that 

(1) [1917/44 Cal. 16—34 I. C. 180=23 0. L. J. 

647. 

(2) A. I. R. 1923 All. 22=45 All. 43. 

(3) A. I. R. 1925 All. 656=47 All. 549, 


lay on them in respect of it, and also in 
view of the well-recognized principle of 
suppressed fraud, a principle which will 
bo more fully referred to in dealing 
with the question of limitation. 

Both the letters wore addressed to the 
joint agents of the two Companies at 
Barisal, one of them is on the record and 
shows that it was so addressed, the other 
one must also have been similarly 
addressed as it was the joint agents of 
the' “ Barisal Agency” who acknow- 
ledged receipt of it. Reference has been 
made to condition No. 18 on the back of 
the forwarding note which runs in these 
words t 

No claim of any kind whatsoever in respect 
of this contract shall be valid unless in writ- 
ing and delivered at the office of the company 
in Calcutta within six months from the date 
of any default, loss or damage in respect of 
which such claim arises. 

It is urged on the basis of this condi- 
tion that the notices, such as they were, 
were not in compliance with this condi- 
tion and accordingly the plaintiff’s claim 
is not maintainable. To deal with this 
contention in order to clear up the 
ground, it should be pointed out that 
whiles. '10 of the Act requires notice 
of the loss or injury to be 'given, condi- 
tion No. 18 speaks of the notice of any 
claim under the contract. 

It has, however, not been argued that 
the notice of the claim that has to be 
lodged under this condition is any differ- 
ent from the notice of the loss or injury 
contemplated by S. 10 of the Act. If 
the condition were relied on in that way 
it would obviously have to be held to bo 
a term in the contract by which the 
defendants, who are common carriers and 
insurers of goods, have attempted to con- 
tract themselves out of their liability for 
negligence and imposed upon the insured 
a disability to recover beyond whsit the 
statute has provided for and has made 
an inroad upon the general law by engraft- 
ing on it a limitation that a legal lia- 
bility which has arisen cannot bo en- 
forced dn a Court without a demand 
being made on the party himself. What, 
however, has been argued is that the 
the notice that was served in this case 
not having been delivered in “ the office 
of the company in Calcutta, the condi- 
tion has been violated and accordingly 
the claim is not maintainable. For 
companies which have such extensive 
business at numerous stations and on 
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riverine routes extending all over the 
provinces of Bengal, Behar and Assam, 
a condition like this, fairly interpreted, 
is not at all unreasonable, for, if it is com- 
plied with, the companies may at once be 
put on enquiry as to the loss or injury 
that has occurred. Moreover, there may 
be cases in which a servant or agent, 
service on whom of a notice meant for 
the companies would ordinarily bo suffi- 
cient as service on the companies them- 
selves, may be the very person responsi- 
ble for the loss ; in which case want of 
actual knowledge on the part of the 
companies would result in no proper 
investigation being held at all. That it 
is not ‘an unreasonable condition was 
held in British India Steam ‘Naviga- 
tion Co. Ltd. V. Ha^i Mahommad 'Esack 
and Company (4). The learned Judges 
who decided the case of the Biver 
Steam Navigation Co, 'V. Hazari Mull 
(5), also expressed the same view though 
the dictum laid down therein was obiter 
in view of what was actually decided. 

The case of India General Navigation 
and By. Co. v. Girdhari Lai Gohardhan 
Das (6J, in my opinion, has not actually 
decided this question. It is, unfortu- 
nate, however, that there is in existence 
nothing answering to the description of 
“ the office of the company at Calcutta. 
The offices of the agents or managing 
agents of the two companies are located 
at two different places in Calcutta. But 
it is argued that by reason of condition 
No. 1, of the forwarding note, which is 
in the nature of an interpretation clause, 
the “ Company ” in this case should be 
read in the plural as meaning the two 
companies separately and, therefore, con- 
dition No. 18 should be read as meaning 
that two notices will have to be deli- 
vered, one at each of the two offices in 
Calcutta. Such a condition by itself is 
again not unreasonable, but if this is 
what was meant it should have been 
more clearly stated. Merely because 
the word “ company ** has to bo read in 
the plural, by virtue of condition No. 1, 
there is no obligation to read the word 
“ office ** in the plural as well. There is 
nothing to prevent the two companies 
although they may have their registered 
offices at two different places from hav 
ing one joint office in Calcutta for the 

(4) [1881] 8 Mad. 107. 

(6) [1918] 27 C. L. J. 294—41 I, 0. 919, 

(6) A. I. R. 1927 Cal 394=;54 Cal. 430. 


purpose of these notices, and there is 
nothing else to prevent the term being 
more definitely specified in the condi- 
tions. 

The object of the condition is to do 
away with the presumption of know- 
ledge from constructive notice arising 
out of the actual notice served on an 
agent. To that extent it is a reasonable 
condition, but Ivjyond that it carfnofc 
reasonably go. It cannot be said that if 
the notice in writing is delivered to an 
agent and the agent in his turn delivers 
it to the office of the company in Cal- 
cutta it will not be a sufficient compli- 
ance of the condition. In Story on 
Agency para, 140, it is said : 

Upon a similar ground notice of facts to an 
agent is constructive notice thereof to the 
principle himself where it arises from, or is at 
the time connected with the subject*matter of 
his agency for, upon-general principles of pub- 
lic policy, it is presumed that the agent has 
communicated such facts to the principal and 
if he has not, still the principal having en- 
trusted the agent with the particular business 
the other party has a right to deem his acts 
and knowledge obligatory upon the principal, 
otherwise the neglect of the agent, whether 
designed or undesigned might operate most 
injuriously to the rights and interests of such 
party. 

It is quite open to the parties to a 
contract to stipulate that this presump* 
tion which arises upon general principles 
of public policy should not arise in any 
particular case, and that the notice in- 
stead of being served on an agent would 
have to be served on the principal him- 
self. This stipulation viewed in a pro- 
per light would mean that express notice 
is given of the limitation of the agent's 
authority, and if with such knowledge a 
party choses to deal with the agent and 
not with the principal he does so at his 
own peril. The question is : Do the^cir- 
cumstances of the present case suggest 
that the contracting parties were ad idem 
that this presumption will not arise ? 
In the first place it must be conceded 
that there was no express stipulation in 
the contract'that this ordinary presump- 
tion founded on public policy will be put 
aside in regard to all transactions arising 
out of the contract*, and that there is not 
a word in the conditions suggesting that 
the authorities offthe companies such 
they are in any way restricted in the mat- 
ter of receiving notices of claim or loss. 
The companies admittedly have an 
agency at Barisal. It is named thd 
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Barisal Agency as appears from the letter 
dated 5th September 1925, and the agents 
there style themselves as joint agents. 
It is not pretended that the agency is a 
special agency in the sense that there 
was delegation of authority to do a single 
act; it is a general agency which implies 
a delegation to do all acts connected with 
a particular trade, business or employ- 
ment. In connexion with such agencies 
the principles to be borne in mind are 
well set out in Story on Agency para 127. 

If a person is held out to third parties or to 
the public at large, by the principal, as having 
a general authority to act for and to bind him 
in a particular business or employment, it 
would be the height of injustice and lead to the 
grossest frauds, to allow him to set up his own 
secret and private instructions to the agent, 
limiting his authority; and thus to defeat his 
acts and transactions under the agency when 
the party dealing with him had, and could 
have, no notice of such instructions. In such 
cases good faith requires that the principal 
should be held bound by the acts of the agent, 
within the scope of his general authority; for 
he has held him out to the public as competent 
to do the acts and to bind him thereby. The 
maxim of natural justice here applies with its 
full force, that he, who without intentional 
Ifraud has enabled any person to do an act, 
which must be injurious to another innocent 
party, shall himself sufier the injury rather 
than the innocent party, who has confidence in 
him. The maxim is founded on the aoun- 
Idest ethics and is enforced to a large extent by 
Courts of equity. 

As has been tersely put by an Ameri- 
can Judge of great eminence: 

The question in such cases is not so much 
what authority the agent had in point of fact, 
as it is what powers third parties had a right 
to suppose he posssessed, judging from his acts 
and the acts of his principals. 

Here the joint agents received the 
plaintiff's letter and in reply informed 
him that the matter was under enquiry 
and promised to intimate the result to 
him in due course In sending the reply 
they purported to act as joint agents of 
the ‘two companies in respect of the 
Barisal Agency. Applying the prin- 
ciples referred to above it irresistibly 
follows that the plaintiff must have 
understood that the notice to the Barisal 
agents was sufficient to discharge the 
burden that lay on him under S. 10, 
Carriers Act. Was he to assume that 
the notice which he had thus given 
would not be communicated to the prin- 
cipals at Calcutta ? Knowledge acquired 
by the principals from their agents under 
such circumstances would not be know- 
ledge acquired aliunde, but from the 
source of its emanation, namely, the 


notice in writing. The defendants have 
nowhere said that they did not receive 
either of these two letters or that they 
did not receive them in time, and in the 
absence of any such express averments 
the ordinary presumption must be given 
effect to. There is no indication, that 
the companies ever restricted the powers 
of their agents in the matter of dealing 
with claims; and even if it be assumed 
that there were any such restriction the 
conduct of the agents in accepting the 
notices amounted to a representation by 
which the companies are bound. 

The second ground on which the deci- 
sion has boon attacked is on the question 
of limitation. It is now well-settled 
that all suits against carriers in respect 
of goods delivered to them for carriage 
fall under Art. 30 or Art. 31, Lim. Act: 
Chiranji ^Lal Ramlal v. B. N. By. Co. 
Ltd. (7), Kazi Azam v. Bombay and 
Persian Steam Navigation Go. (8), G. I. 
P. By. V. Ganpat Bai (9), Mutsaddi Lai 
v. B. j^. & G. I. By. Co. (10), Venkata- 
subbarow v. Asiatic Steam Navigation 
Go. (11). The action against the common 
carrier for non-delivery of goods is foun- 
ded on contract because the relationship 
between the parties commences in con- 
tract, but it is an action in tort because 
the cause of action is the breach of duty 
of the carrier. The view of Ohatterjee, J., 
in Badha Shy am Basak v. Secretary of 
State (1), that where there is a breach of 
the written contract Art. 115 applies and 
not Art. 31, can no longer be regarded as 
sound. If Art. 115 be held to apply, 
more non-delivery was no proof of loss 
and the onus of proving as an affirmative 
fact that the non’delivery was duo to 
loss or to some tortuous act of theirs, 
which would make the shorter period of 
limitation apply, lay on them: Mohan 
Singh V. Henry Gonder (12), British 
India Steam Navigation Co. v. Hazi 
Mohamed Eshak & Go. (4), Danmul v. 
British India Steam Navigation, Co. (13). 
But in this they have failed, upon the 

(7) A.I.R. 1925 Oal. 559=52 Oal. 372. 

(8) [1902] 26 Bom. 562=4.Bom. L. R. 447. 

(9) [1911] 33 All. 544=10 I.O. 122=8 A. L. J. 
543. 

(10) [1920] 42 All. 390=53 I.O. 547=18 A.L.J. 
377. 

(11) [1910] 39 Mad. 1=29 M. L. J. 342=2 
M.L.W. 805=30 I.G. 840=(1915) M.W.N. 
644 (F.B.). 

(12) [1883] 7 Bom. 478, 

(13) [188GJ 12 Cal. 477, 
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finding of the learned Judge. In my 
view, the article applicable is 30 or 31 
accordingly as the claim is regarded as 
one based upon loss of or injury to the 
goods or of non-delivery thereof. Taking 
it either way the suit in my opinion was 
within time. Treated as a suit to which 
Art. 30 would apply, the onus of proving 
that the loss took place more than a year 
before suit and, therefore, that the suit 
was barred under Art. 30, would lie on 
the defendants: i?ad/ia Shy am Basakv. 
Secretary of State (1), Jugal Kishore v. 
G, I. P. By. Co. (2), G. I. P. By. Co. v. 
Badhemal (3). Moreover, a case of this 
nature would, in my opinion, attract the 
doctrine of concealed fraud. Of this 
doctrine, it is thus said in Pollock on 
Torts, 10th Bdn. p. 220 

The Operation of the .statute of limitation is 
further subject to the exception of concealed 
fraud derived from the doctrine and practice of 
the Court of Chancery v^hioh, whether it 
thought itself barred by the terms of the 
statute or only acted in analogy to it, consi- 
derably modid^ its literal application. ’ Where 
a wrong doer fraudulently conceals his own 
wrong, the period of limitation runs from the 
time when the plaintiff discovers the truth or 
with reasonable diligence would discover it. 
Such is now the rule of the Supreme Court in 
every branch of it and in all causes. The same 
rule holds if the defendant has not actively 
concealed the fraud, but the plaintiff has been 
ignorant of it without any fault of his own. 

Por this last statement the authority 
cited is Oelkers v. Ellis (14). Eegarded 
as a suit to which Art. 31, would apply, 
there having been no time fixed for deli- 
very and there having at no time been 
any refusal to deliver, but, on the other 
hand by the letter of 5th September 1925 
the companies having informed the plain- 
tiff that the matter was being enquired 
into, the plaint filed on 28th August 1926 
was well within time: Jugal Kishore v. 
G, I, P. By. Co. (2). As pointed out in 
this last-mentioned case an inflexible 
rulOi that time begins to run from the 
expiry of the ordinary period of transit, 
need not be recognized. 

The third point urged on behalf of the 
defendants is on the question of their 
liability. Under the Carriers Act the 
loss or damage of goods delivered for 
carriage to a common carrier is prima 
facie evidence of negligence and the 
burden to disprove negligence lies on the 
carrier; and loss from an unknown cause 
is presumptive proof of negligQnoeiChout- 

(14) [1914] 2 K. B. 130=83 L.J.K.B. 658=110 
L.T. 332. 


mull V. Bivers Steam Navigation^ Co. (15) 
affirmed on appeal by the Judicial Com- 
mittee in Bivers Steam Navigation Co. 
V. Ghoutmull (16). The story of the 
theft having been entirely disbelieved, 
the defendants have not explained how 
the loss occurred. They have, therefore, 
failed to discharge the burden that lay 
on them. Some argument has been 
advanced before mo to show that# the 
story of theft shduld have been believed. 
This, however, is a question of fact into 
which I would decline to enter in view 
of the very clear and strong finding of 
the Court below. 

The fourth and last argument relates 
to the amount of the decree. So far as 
this argument is concerned, I do not find 
any materials on which a decree for 
damages may be passed. The allegation 
which forms the foundation of this part 
of Jthe claim has not been proved and 
the learned Judge has not given any sub- 
stantial reason for its sustenance. This 
part of the decree therefore, will have to 
be set aside. 

The result then is that the rule should 
be discharged, subject to the modification 
that the decree for claim with costs will 
be reduced by Es. 31 and will be for 
Es. 418-8 9. For this small success the 
petitioners will be absolved from pay- 
ment of the costs of the opposite party 
in this rule, it being ordered that each 
party will bear his or their own costs 
therein. 

B.D. Decree modified. 

(15) [1897] 24 Cal. 786=1 C. W. N. 201, 

(LG) [1S99] 26 Cal. 398=26 I.A. 1=3 C. W. N. 

145 (P.C.). 
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Mallik, J. 

Bai Charan Pal and another — -Defeu- 
danbs 1 and 3 — Appellants. 

v. 

Jadu Nath Pal and others — Plain- 
tiffs — Ees pendents. 

Appeal No. 2196 of 1926, Decided on 
206h April 1928, from appellate decree of 
Dist. Judge, Jessore, D/- 17th June 1926, 
la) Landlord and Tenant — Lease not pro* 
dneed — Tenant can establish his tenancy from 
possession and other circumstances. 

Where a tenant cannot or does not produce 
his lease in writing, he can, nevertheless, esta- 
blish his tenancy from possession and other 
olroumstanoes; 24 C. L, J* 539, Rel, on, 

[P 377 C 21 
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(d) Bengal Tenancy 'Act, S. 85 — Lease in con^ 
iravention of provisions of S. 86 — Tenant in 
possession on the basis of the habuliyat — Dis- 
possession by subsequent lessees — Tenant is en- 
titled to recover land. 

Although an underTaiyat’s lease is in excess 
of what a raiyat is entitled to grant to an under - 
raiyat under the provisions of S. 85, yet, if the 
under-raiyat was in possession of the property 
on the basis of the kabuliyat, he has sufficient 
interest in the property to recover the land if 
dispossessed by the subsequent lessees from the 
raiyat: 24 C, L. J, 639 ; 29 C. L. J. 479; and 22 
C, W. N, 61; Foil: 17 C. W, N, 468 and 17 C. W, 
N. 59, Dist. [P 377 C 2] 

Hemendra Chandra Sen — for Appel- 
lants. 

Gopendra Nath Das — for Respondents. 

Judgment. — This appeal arises out of 
a suit for khas possession of some land 
on establishment of the plaintiff’s title 
thereto. The allegations on which the 
plaintiff brought the suit were that he 
had obtained settlement of the land from 
two persons, Kanai and Dwijabar, by a 
patta in the year 1327 B. S. and that 
after he was in possession of the land for 
some time he was^disposseased by the de- 
fendants in the year 1330 B. S. The de- 
fence inter alia was that as Kanai and 
Dwijabar’s interest in the land was that 
of a raiyat only the patta obtained by 
the plaintiff was void under the provi- 
sions’of S. 85, Ben. Ten. Act, and that the 
defendants themselves had obtained a 
lease of the land from the widows of 
Kanai and Dwijabar in the year 1330 B. S. 
Both the lower Courts held in favour 
of the plaintiff and gave him a decree. 
The defendants have appealed to this 
Court. 

It appears that the plaintiff as well as 
the defendants claimed the land in suit 
under registered leases in contravention 
of S. 85, Ben, Ten. Act, and the 
contention of the learned vakil for the 
appellants was that, that being so, the 
plaintiff could not succeed in ejectment 
against the defendants who were in the 
advantageous position of a defendant in 
possession. And in support of this con- 
tention he placed reliance on the canes of 
Telam Pramanik v Adtt Shaikh (l) and 
Jarip Khan v. Dor fa Betua (2). On be- 
half of the respondents reliance was 
placed on the decisions in Oour Mondal v. 
Peari Maghi (3), Ganesh Mandal v. 
Thanda Namasundrani (4) and Niharan 
^(1) [1913] 17 C. W. N. 468=18 I. 0. 791. 

(2) [1912] 17 C. W. N. 59=15 I. 0. 476=16 C. 

L. J. 145. 

(3) [1918] 22 C. W. N. 61=43 I. C. 804. 

(4) [1916] 24 C. L. J. 539=38 I. C. 489. 


Chandra Mirdha v. Bam Charan Mondal 
(5). The question for determination, 
therefore, is which of these two sets of 
rulings should be applicable to the facts 
in the present case. The learned vakil 
for the appellants urged that the present 
case would fall within the decision in 
Garip Khan v. Dorfa Bewa (2), inasmuch 
as the plaintiff based his case on the 
pattah of the year 1327 B. S , which was 
inadmissible in evidence. I am unable 
to agree with the learned vakil in this 
view of the matter. The plaintiff did 
not base his case on the patta alone, but 
his case was — and this is also the finding 
of the learned District Judge— that he was 
in possession of the land as well. As has 
been pointed out by Fletcher, J. in Gani 
esh Mondal v. Thanda Namasundrani 
(4), where a tenant cannot or does not pro- 
duce his lease in writing, he can never 
theless, establish his tenancy from pos- 
session and other circumstances. The 
present case, therefore, in my opinion, 
does not fall within the decision of the 
case reported in Garip Khan v. Dorfa 
Bewa (2), but falls within the decision of 
Manik Borai v. Bani Charan Mandal (6). 
In the case of Gour Mondal v. Balaram 
Manji (3), it has been held that although 
and under-raiyat 's lease is in excess of 
what a raiyat is entitled to grant to an 
under* raiyat under the provisions of S. 85. 
Ben. Ten. Act, yet, if the under-raiyat 
was in possession of the property on the ba- 
sis of the kabuliyat he has sufficient inter- 
est in the property to recover the land. 
On the authority, therefore, of the cases in 
Ganesh Mandal v. Thanda Namasun* 
drani (4), Niharan Chandra v. Bam 
Charan Mondal (5), Gour Mondal v. Peary 
Majhi (3), I hold that the plaintiff in the 
present case was entitled to a decree. 

The present appeal, therefore, in my 
opinion, fails and must bo dismissed with 
costs. There has been an application for 
leave to appeal under S. 15, Letters Pa- 
tent. The application is allowed as I 
consider the case to be a fit' one for such 
an appeal, 

N.K. Appeal dismissed. 


(6) [1919] 29 C. L. J. 479=51 I. C. 928. 
(6) [1911] 13 C. L. J. 649=10 I. C. 469. 
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Rankin, C. J., and Mitter, J. 

Chum Lai Mandat — Defendant; — Ap- 
pellant. 

V. 

Hira Lai Mandal and another — Plain- 
tiffs — Respondents. 

Appeal No. 5 of 1927, Decided on 4th 
July 1927, from original order of 
Chotzner, J., D/- 22nd January 1927. 

Civil P, C., Sch. 2, para. 1 — Suit for parti- 
tion — Reference to private arbitration on coun- 
sel* s motion^Consent decree passed — Party 
objecting — Power of counsel limited — Decree 
must be set aside. 

In a suit for partition, on the motion of the 
counsel of the parties, a particular person 
was appointed as a special referee to go into 
accounts and a consent decree was passed 
fixing the shares of the parties. Thereupon 
one of the parties moved the Court to set aside 
the decree on the ground that the counsel con- 
sented to arbitration contrary to his instruc- 
tions. The Court fouod that the counsel had 
limited authority and proceeded with the case. 

Held : that if a client objected to important 
matters of account being referred to private 
arbitration and to a private referee, and if that 
was done by mistake of his counsel, the Court 
was not wrong in taking steps to see that the, 
suit should proceed in the ordinary way; 
Neale y, Gordon Lennox^ (1902) 1 .4.C. 465,jPoZZ. 

[P 380 C 2] 

N. C, Chatter jee — for Appellant. 

J. iV. Majnmdar and A. Dictt — for Res- 
pondents. 

The order appealed from was as follows: 

Chotzner, J. — This is an application 
to vacate a decree made by this Court 
by consent of parties on 15th December 
1926. 

The parties to 'the litigation are re- 
lated to each other as sons and mother, 
the plaintiff'and defendant 1 being sons 
and defendant 2 being the mother. 

After the case had been opened and 
one witness was being examined certain 
ternCis were put in by Mr. Roy who ap- 
peared for defendant 1 and these were 
accepted by Mr. Ghose for the plaintiff 
and by Mr. Mitter for defendant 2, though 
it does not appear that any of the 
learned counsel actually signed the pro- 
posed terms. Thereupon an order was 
made by consent embodying the terms 
recorded, giving the parties liberty to 
apply during the enquiry which was to 
be held by Mr. H. K. Mitter, Bar-at-Law. 
On the following day Mr. Mitter informed 
the Court that his client Nistarini Dassi 
was not prepared to accept the terms 
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embodied in the agreement. Notice was 
thereupon given to the other'two learned 
counsel and the matter was heard upon 
affidavit. 

Mr. Mitter informed the Court from 
his place at the Bar that, in consenting 
to the terms proposed, he was acting 
under a misapprehension as to the extent 
of the rights which his client had con- 
ferred upon him. He was not clear at 
the time when^ he consented that any 
restrictions had been put upon them and, 
therefore, he did not consider himself 
justified in maintaining the position he 
had taken in regard to the agreement. 

Learned counsel, on the other side, 
have argued that learned counsel acting 
on behalf of their clients have complete 
authority to deal with all matters arising 
in the course of a trial and to dispose of 
them in their client’s interest to the 
best of their knowledge and ability. 

It is, I think, a well-established prin- 
ciple that learned counsel is vested with 
full authority to deal with all matters 
in his control relating to and affecting 
the interests of his client. Cases may 
arise and have arisen, as in the case of 
Neal V. Gordo7i Lennox (1), where learned 
counsel went beyond the powers that 
had been given to him and it was there 
pointed out that when learned counsel 
exceeded his authority the Court would 
not ratify it. 

Now, there can be no question here 
that when he accepted the terms of 
settlement Mr. Mitter was acting under 
the impression that he had full powers 
to deal with all matters connected with 
the present litigation. He now states 
from his place at the Bar that that im- 
pression was mistaken: and that his 
client had not vested him with an ab- 
solute but with only restricted authority, 
and he is supported herein by an afifidavit 
filed by the lady herself and by another 
affidavit filed by her solicitor, and I have 
no hesitation in accepting his statement. 
I should personally have thought that 
no great injustice was being done to the 
lady if she had consented to the terms 
proposed but, as apparently# she feels it 
a grievance that the matters should be 
concluded upon the lines indicated, I 
am opinion that the settlement decree 
should be vacated. 

(1) [1902] 1 A. C. 465=66 J. P. 757=87 L. T, 
41=71 L. J. K. B. 939=41 W. R 140. 


Chuni Lal V. Hira Lal (Chotzner, J.) 



1928 Chuni Lal v. Hirj 

I think, in the circumstances, it is only 
fair to the other two parties that the 
lady should pay the costs of the applica- 
tion and of the hearing. 

The case will be restored and will be 
placed at the head of the list on lObh 
January 1927, subject to any part-heard 
case. 

[On appeal the following judgment 
was delivered:] 

Rankin, C. J . — In this case defen- 
dant Chuni Lal Mandal complains of an 
order made by Mr. Justice Chotzner 
whereby he set aside an order previously 
made by him, the effect of which was to 
declare certain shares of parties by con- 
sent in a partition suit, to appoint Mr. 
H. K. Mitter, Barrister-at-Law to par- 
tition a certain estate and to direct 
Mr. H. K. Mitter to take certain accounts 
and to make certain enquiries. 

There were three parties .to»bhis suit : 
two brothers and their mother. The 
mother is said to be siding with the 
plaintiff Hira Lal and there appear to 
have been great many steps in the vari- 
ous disputes in which these parties un- 
fortunately seem to have iaken part one 
against the other. We are not at the 
moment concernad with anything which 
happened prior to the date the 15th De- 
cember 1926, when this partition suit 
came on for hearing It seems to be a suitin 
which both parties were liable to account 
as having various intromissions with the 
estate left by the father. Defendant 
Chuni Lai’s case was that there was a 
large quantity of money and valuables 
in a certain iron safe in the house where 
Hira Lal and his mother lived and he 
was desirous of establishing that he was 
entitled to a certain share of these. In 
these circumstances, when the suit came 
on for hearing before Mr. Justice Chotz- 
ner, the first thing which happened was 
that the plaintiff was called on his own 
behalf as a witness and it was while the 
plaintiff’s evidence was being taken that 
the incident happened with which we 
are now concerned. 

That the issues which were settled by 
the learned Judge were fairly complicated 
there can be no doubt, and the question 
of the amount of money that was to go 
to the brothers and to the mother in- 
volved accounts and enquiries of a some- 
what diflQcult character. Mr. A. K. Boy, 
who appeared for Chuni Lal, took the 
point that it was waste of time before 
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the learned Judge to go into evidence on 
the part of the plaintiff or anybody else 
as to the various details of the accounts 
as it was quite obvious that in this case 
there would have to be an order direct- 
ing the taking of accounts, and accord- 
ingly he suggested that a Court officer 
should be appointed Somebody else sug- 
gested that a particular named advocate^ 
Mr. H. K. Mitter, should be appointed, 
the intention being that he would act as 
commissioner of partition and also as 
the person to whom the accounts 
and enquiries should be referred; 
in other words, he should be appointed 
as a special referee. In the end what 
happened was that Mr. J. N. Mitter, the 
learned counsel who appeared for the 
mother, accepted the suggestion that 
Mr. H. K. Mitter should be appointed 
and Mr. Mitter was appointed accordingly 
as appears from the consent decree 
passed by the Court. 

That decree having been made, pur- 
porting to be a consent decree, the lady- 
moved the learned Judge to set that 
aside. She made the case that she bad' 
given certain specific instructions to her- 
attorney who had passed them on to her 
counsel. These instructions were direc- 
ted to the question whether an arbi- 
tration or a reference to some person^ 
other than an officer of the Court should 
be agreed to. It may be mentioned that 
the parties had had previous experience 
of disputes being referred to arbitration 
and that it bad been disastrous. Her 
case was that she had given express in- 
structions that certain things were not- 
to be referred in any way and she gave 
evidence to that effect herself. She filed' 
an affidavit and her solicitor also filed 
an affidavit to the effect that he had 
specific instructions not to consent to any 
private arbitration or reference to any 
private individual of matters in dispute 
in the suit without getting tried by the- 
Court certain questions, and further not 
to consent until another suit in which his 
client was the plaintiff was agreed to be 
tried along with the present suit, and all 
charges made against her by Chuni Lal 
Mandal in his written statement and by 
his counsel in her cross-examinatioD" 
were withdrawn. 

Now, it is quite true, as Mr. Chatterji,. 
in a very careful and able argument be- 
fore us has pointed out, that at first sight 
a good deal of suspicion attaches to a. 
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story of this sort. That suspicion is 
not lessened by the fact that the at* 
torney’s affidavit does not give any dates. 
But the matter does not stop there be- 
cause the learned Judge, at the time 
when he considered the lady’s applica" 
tion to set aside the previous decree, had 
before him Mr. Mitter, the learned coun- 
sel who had consented on behalf oi the 
lady. Mr. Mitter informed the Court 
from his place at the Bar that in consent- 
ing to the terms proposed he was under 
^ misapprehension as to the authority 
which had been conferred upon him by 
liis client. He said that he was acting 
under the impression that he had full 
power to deal with all matters connected 
with the present litigation but that that 
impression was mistaken and he had 
only a restricted authority. In these 
circumstances, the learned Judge has 
^cted upon the basis that this story of 
limited authority of the learned counsel 
is a true story. I am not prepared to 
reverse that finding. 

The main argument of Mr. Chatterji 
before us has been upon the principle 
which is to bo found in certain oases 
which he has cited, that if special res- 
triction is put upon the general and ap- 
parent authority of a counsel to effect a 
settlement of matters in a suit, that res- 
triction will not be binding on the other 
side unless it is communicated to him; 
in other words, every person is entitled 
to presume, till it is said to the contrary 
that learned counsel has a general 
authority. For that proposition certain 
cases have been cited to us. Strass v. 
Francis (2) reaffirmed in the case of 
Welsh v. Boe (3) and the Calcutta case of 
Asharain Choutmal v. E. I. By. Co. (3) 
decided by my learned brother Mr. Justice 
Page. On the other hand, we have to 
oondder the case in the House of Lords, 
^the well-known case of Neale v. Gordon 
Lennox (4). 

The first thing we have to ask our- 
-selves hero is what was the nature of 
this order. In so far as it is complained 
of it is complained of because it is an 
order referring to a private individual — an 
sadvocate of this Court — certain matters 
rof account which were involved in the 
[1866] 1 Q. B. 379=14 W. R. 634=1‘2 Jur. 

N. 8. 486=35 L. J. Q. B. 133=6 B. & S. 

365=14 L. T. 326. 

(8) [1918] 87 L. J. K. B. 520=34 T. L. R. 187 

=62 S. J. 269=118 L. T. 529. 

i4) A. I. R. 1925 Cal. 696=52 Cal. 386. 
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suit itself. It may be perfectly in the 
right of the learned Judge to refer 
matters of account to an officer of Court 
or to somebody else if he thinks it 
necessary; but in this particular case the 
reference was, by consent, to a parti- 
cular named individual, and in these 
circumstances we have to consider whe- 
ther the learned Judge was right in being 
satisfied that the reference in ail these 
matters of account to this particular in- 
dividual by consent was a reference 
which should stand after it had been 
discovered that the learned counsel who 
had consented to it had done so contrary 
to his client’s instructions. I do not 
want to put this case on its facts too 
high, and I do nob think that it can bo 
put as high as the case of Neale v. Gordon 
Lennox from the point of view of the in- 
terest of the lady client. This is not a 
case in which the aspersions upon the 
lady’s character were a very prominent 
feature of the suit. It is not a case in 
which it would be at all unreasonable 
for the lady to agree to the proposition 
put forward as, indeed, the learned Judge 
thinks. 

But, on the other hand, if it is 
really true that the lady had objected to 
these important matters of account (from 
her point of view) being referred to 
private arbitration and to a private re- 
feree, and if that was done by mistake of 
her counsel, I am not prepared to hold 
that the learned ^udge was wrong in 
taking steps to see that the suit should 
proceed in the ordinary way. If any 
order of reference can be made without 
the lady’s consent it can still be made 
notwithstanding that this appeal is dis- 
missed. I say nothing whatever upon 
that aspect of the case. I do not think 
that there was any lack of jurisdiction on 
the part of the learned Judge to make 
the order which he has made. I do not 
think that it is open in a case of this 
sort to the appellant Chuni Lai to say 
that he will hold the other parties to 
this bargain at all costs whether the 
Court thinks fit to do so or not. In my 
judgment the position is that the learned 
Judge has chosen the better course. He 
dealt with it as a case of the same es- 
sential type as Neale v, Gordon Lennox 
and it certainly is a case in which the 
order of reference which the Court has 
made involves that the Court’s assistance 
is being asked in the sense in which 
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Lord Halsbury referred to that matter in sentenced to six months' rigorous impri* 


his speech in the House of Lords in the 
case of Neale v. Gordon Lennox, 

On the whole, I am of opinion that 
this appeal should bo . dismissed with 
costs. ' 

Mitter, J . — I agree. 

N.K, Appeal dismissed 

% 
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Duval, Graham and Cammiade, JJ. 

Kambho Bera — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 319 of 1927, De* 
cided on 21st September and 18th Novem- 
ber 1927, from order of Chief Presy. 
Magistrate, Calcutta, D/- 21st April 1927. 

(а) Calcutta Supprcssim of Immoral Traffic 
Act (18 B, C. of 19i23), S. Q-Offcnce. 

Per Oraham, Cammiade and Duval^ JJ , — 
Mere letting of rooms to prostitutes or collect- 
ing rents from them is not an offence. 

(б) Calcutta Suppression of Immoral Traffic 
Act (13 B, C. of 1923), 6'. 6 — (Oraham and 
Diivalf JJ.) : Lessee subletting premises to pros- 
tituteSy collecting rent daily by sitting outside 
and actively associating with the business of the 
brothel — Conviction under S, 6 is proper 
{Carnmiade, J., contra). 

The accused took on lease certain houses for 
the purpose of making a living out of them and 
sublet the houses to prostitutes and made a 
fine profit out of them. He was not content 
with simply collecting his rents once a week or 
once a month, but he attended there daily and 
had full control over them. He was also daily 
sitting outside the houses collecting his rents, 
at times interviewing visitors, and having men 
there to assist him. 

Held : {Per Graham and Duval, JJ.) — That it 
was not a case of simply having let out the 
houses to some women who used them for 
immoral purposes, but was also a case where 
the lessee took the houses so as to make a pro* 
fit out of prostitution and that his conviction 
under S, 6 was proper. 

Per Cammiade, J, — Letting rooms to prosti- 
tutes and sitting at the gate of the premises to 
collect daily rent does not amount to the offence 
punishable under S. 6. 

Probodh Chandra Chatter jee and Pha^ 
nindra Nath Mukerjee — for Appellant. 

Pankridge — for the Crown. 

Graham, J.— This is an appeal by 
one Kambhoo Bera, who has been convic- 
ted by Mr. J.D. Tyson, formerly Chief Pre- 
sidency Magistrate of Calcutta, under S. 6 
of the Calcutta Suppression of Immoral 
Traffic Act (Bengal Act 13 of 1923), and 


sonmpnt, and to pay a fine of Es. 1,000^ 
with an additional terms of six months*^ 
rigorous imprisonment in the event of 
default 'to pay the fine. The case is 
stated to be the first of its kind and keenly 
contested before the Magistrate. Tha^ 
section in question reads as follows : 

6 (1) Any male person, who knowingly lives^ 
wholly or in part, on the earumgs of prosti- 
tution, shall, be punished with imprisonment, 
which may extend to three years, or with whip- 
ping, or with both of those punishments, and 
shall also be liable to a fine which may extend 
to one thousand rupees. 

(2) Where a male person is proved : (i) to be 
living with, or to be habitually in the company 
of a prostitute, or (ii), to have exercised control, 
direction, or influence over the movements of a 
prostitute, in such a manner as to show that he 
is aiding abetting or compelling her- prostitution 
with any other person, or'generally, it shall be 
presumed, until the contrary is proved, that 
he is -knowingly living on the earnings of 
prostitution. 

The case, as originally set up before the^ 
Additional Presidency Magistrate, Mr. 
Biver, was with special reference to sub*- 
S. (2) of the section and the charge was- 
framed in these terms : 

That you Kambhoo Bera, between the first day 
of August 1925 and the 29th day of July 1926, 
in the town of Calcutta being a male person know- 
ingly lived wholly, or in part on the earnings 
of prostitution of several inmates of premises 
No. 37, Uma Das Lane, Calcutta, to wit, 
amongst others of Hari Bai, Paro, Chandra 
Debi, Saroj, Lakshimi and Sashi, by living with 
or being habitually in the company of the said 
prostitutes, or having exercised control, direc- 
tion, or influence over the movements of the 
said prostitutes in such a manner as to show 
that you were aiding or- compelling their pros- 
titution with other persons generally, and 
thereby you, the said Kambhoo Bera, committed; 
an offence punishable under S. 6, Cl. (1) Calcutta 
Suppression of Immoral Traffic Act and within- 
my cognizance. 

The learned Chief Presidency Magis- 
trate observed that the charge had been 
inartistically drawn, that it undertook 
to prove more than the prosecution had 
been able to establish, and more th^n it 
was presumably ever intended to estab- 
lish, since there was no ease in respect 
of any of the women save and except,. 
Saroj, and that, as matters stood, he was 
unable to hold it proved that Kambhoo 
lived with Saroj. He then went on to 
record the follewing findings: 

1 do not think it is at all proved that 
Kambhoo lives at 37, Uma Das Lane ; the pro- 
bability is that he lives at 64, Pree Sohook 

Street I am satisfied that he goes to Uma 

Das Lane and sits at the gates of the brothel at 
nights, and that he takes a hand in the pro^ 
ceedings there, and even accepts money, though. 
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I do not think it is satisfactorily proved what 
money it is that he takes. There is evidence 
lihat his men bring visitors; this, coupled with 
his evident desire to get Chandra back when 

she ran away indicates an exercise of 

'Control in such a way as to suggest that he was 
aiding and even compelling to prostitution. 
The evidence on these points is, however, not 
-conclusive, and I am not prepared to raise the 
presumption permitted by sub S. (2) of S. 6. 

The learned Magistrate then goes on 
to comment upon the fact that the house 
in question and two others, so far from 
•’being let out by the accused at a loss, as 
contended by the defence, were, let at 
exorbitant rents, and observes that the 
accused belongs to that class of men 
which relieves landlords of the troubles 
arising from the refusal of the civil 
Courts to grant decrees in enforcement of 
immoral contracts. Ho goes on to say: 

We find Kambhoo giving his time and atten- 
tion to this, going at night and sitting at the 
gate: and we find him taking pains to report 
when one of his tenants is missing; and we find 
'further that she disappears mysteriously from 
the house of her benefactor and is traced again 
.to the brothel of the man from whom she has 
just run away, and against whom she has just 
applied for police warning. 

The question is, says the Magistrate, 
whether such a finding brings the ac- 
cused within the purview of S. 6 of the 
Act, and his final conclusion is that it 
does, and he accordingly convicted and 
•sentenced him as already stated. 

The learned vakil for the appellant 
stated at the outset that he proposed to 
argue the appeal on the basis of the find- 
ings arrived at in the Court below, and 
his main contention was that, even if 
those findings be accepted, they are not 
sufficient to support a conviction under 
S. 6 of the Act, and that the mere ac- 
ceptance of rent from persons known to 
^the lessor to be living as prostitutes is 
not punishable under the section. He 
urged that the appellant was living not 
•^upon the earnings of prostitution, but 
upon his rent, and that, when some other 
4aot‘ intervenes, such as the right of a 
lessee to collect his rent, it cannot be 
said that he is living on the earnings of 
.prostitution, and that the money taken 
must be shown to be in some way or 
’.other directly connected with the act of 
prostitution. 

The argument is plausible, but, having 
regard to the particular findings which 
have been arrived at in this case, it can- 
not in my opinion avail the appellant. 
If the finding had been that the accused 
merelv collected his rent dailv from these 


1928 

women, whom he knew to be prostitutes, 
I think it is doubtful if the section 
would apply. The finding here, however, 
is more than that. The learned Magis- 
trate has found that the accused used to 
go at night and sit at the gate. What is 
the significance to be attached to that 
fact ? It seems to me that the only pos- 
sible conclusion is that the accused was 
doing something more than collecting 
his rent, and that he was actively asso** 
dating himself with the business of the 
brothel. The further facts which have 
been found by the Magistrate in con- 
nexion with one of the women who dis- 
appeared from the house and was re- 
covered point to the same conclusion. It 
would be quite unnecessary for the ac- 
cused to go and sit at the gate at night 
if his only object in going there was to 
collect his rent 

In short the evidence, as the learned 
Magistrate has observed towards the end 
of his judgment, goes somewhat further 
than the bare case raised by the defence, 
and having regard to the findings on that 
evidence I am of opinion that it has 
been proved that the accused was in part 
at all events living on the earnings of 
prostitution and that he is liable to the 
penalty provided in S. 6 of the Act. 

In my judgment the appeal should be 
dismissed and the conviction and sen- 
tence upheld. 

Cammiade, J. — The appellant has 
been convicted by the Chief Presidency 
Magistrate of an offence under S. 6, Cal- 
cutta Suppression of Immoral Traffic 
Act, Act 13 B. C. of 1923, and has been 
sentenced to undergo rigorous imprison- 
ment for six months and to pay a fine of 
Rs. 1,000. In default of payment of the 
fine he has been sentenced to a further 
term of rigorous imprisoument for six 
months. 

The appellant is admittedly the tenant 
of three sets of premises, Nos. 26B, 37 and 
38, Uma Das Lane-; and he admittedly 
sublets these premises to prostitutes. He 
is also the tenant of 64, Free Sohool 
Street, which is occupied by male sub- 
tenants. In order to substantiate the 
charge against the petitioner, a variety 
of allegations were made at the trial, and 
practically all of these have been dis- 
believed by the learned Magistrate. 
These various allegations and the learned 
Magistrate’s findings on them are as 
follows: 
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It was alleged that a prostitute by the name 
of Chandra had been brought to Calcutta by a 
man who carries on such traffic and had been 
sold to the appellant, who had forced her to 
practice prostitution against her will and had 
appropriated her earnings, and that the appel- 
lant had similarly taken the earnings of other 
prostitutes living in his houses and that he 
shared the earnings of others. It was further 
alleged that the remuneration to be paid to 
prostitutes was settled at the gate of the pre- 
mises, iwhere admittedly the appellant sits 
every evening, and that the*remuneration is 
paid by the visitors into the appellant’s hands. 
It was farther alleged that the appellant lived 
as 37, Uma Das Lane, with the prostitutes. 

The learned Magistrate has disbelieved 
all the above allegations. He has held 
that it has not been proved that the ap- 
pellant lives at 37, Uma Das Lane and 
that the probability is that he lives at 
6i, Free School Street. He states that 
there is no evidence that Chandra was 
sold to the appellant, and that it has not 
been proved that the appellant lives with 
any of the prostitutes named in the 
charge. He further states that, though 
the appellant sits at the gate of the 
premises and receives money, it has 
not been satisfactorily proved what 
money it is that he takes. 

The learned Magistrate further men- 
tions that there is the evidence of one 
witness, witness 4, for the prosecution, 
to the effect that the appellant’s men 
bring visitors to the prostitutes. His 
comment on this evidence and also on 
the evidence relating to a report made 
by the appellant to the police against 
Chandra is as follows: 

The evidence on these points is, however, 
not conclusive; and 1 am not prepared to raise 
the presumption permitted by sub-S. 2 of S. 6. 

The learned Magistrate sums up his 
findings in the following passages: 

Briefly, then, the position is that Kambhoo is 
one of that class of men who relieve landlords 
of the troubles arising from the refusal of the 
civil Courts to grant decrees in enforcement of 
immoral contracts. 

On the defence case, therefore, X think that 
Kambhoo is liable to punishment under S. 6; 
and the evidence, as I have shown, goes some- 
what further than the bare case raised by the 
defence. 

It is sufficient, it seems to me, for the pro- 
secution to show that part of the income of the 
accused is to his knowledge derived from pros- 
titution. 

According to the learned Magistrate 
the facts he finds against the appellant 
are that he lets rooms to prostitutes and 
sits at the gate of the premises at nights 
to realize his rents, which are payable 
daily. As regards two of the allegations 


made against the appellant, namely that 
men of his bring visitors to the prosti- 
tutes and that the woman, Chandra, was 
compelled to return to the appellant’s 
house after she had run away from 
there, the learned Magistrate has said 
that the evidence is not conclusive. He 
does not say what it is not conclusive 
of; but, judging from the words that im- 
mediately follow, one must conclude that 
the learned Magistrate intended to state 
that the evidence was not fully satisfac- 
tory, because, ho says : 

I am not prepared to raise the presumption 
permitted by sub-8. (2) to S. 6. 

In 01. 2 to sub-S. 2 of S. 6 we find 
that 

where a person is proved to have exercised 
control, direction or influence over the move- 
ments of a prostitute, in such a manner as to 
show that he is aiding, abetting or compelling 
her prostitution with any other person or 
generally, it shall be presumed, until the con- 
trary is proved, that he is knowingly living on 
the earnings of prostitution. 

The fact that the learned Magistrate 
holds that the evidence given before him 
does not raise this presumption clearly 
leads to the conclusion that the learned 
Magistrate did not believe the evidence. 
Had he believed the evidence, the pre- 
sumption would clearly arise. Had the 
appellant compelled Chandra to return to 
his premises to carry on prostitution or 
were it true that the appellant had been 
proved to have brokers who brought 
visitors to -the prostitutes living on his 
premises, his case would clearly fall 
within the terms of the rule laid down 
in sub-S. (2). 

The question, therefore, now arising 
is whether the facts found, namely Jhat 
the appellant lets rooms to prostitutes 
and sits at the gate of the premises to 
collect his daily rent, amount to the 
offence made punishable by S. 6 of the 
Act. 

The section reads as follows : 

Any m%le person who knowingly lives, 
wholly or in part, on the earnings of prostitu- 
tion shall be punished with imprisonment, &c. 

It will be noticed that the section ap- 
plies exclusively to male persons ; and 
this fact alone must make it clear that 
mere letting of rooms to prostitutes is 
not made an offence. Had the inten- 
tion of the legislature been to make such 
letting of rooms punishable there is no 
reason why women should not be made 
punishable for doing the same thing. 
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The Act does nofc put the unfortunate 
women who live by prostitution outside 
the pale of the law and prohibit their liv- 
ing-in rented houses or rooms. If we look 
at S. 3 of the Act, we find that the 
letting of houses and rooms to prosti- 
tutes is distinctly and expressly con- 
templated by the Act ; and since that 
is so, earning of money by letting houses 
or rooms to prostitutes cannot by itself 
amount to living, wholly or in part, on 
the earnings of prostitution. If there 
were any substance in the contrary view 
every person who sold anything to a pro- 
stitute — a seer of rice or a packet of 
cigarettes — knowing that the woman was 
a prostitute would be living in part on 
the earnings of prostitution. 

The only question remaining to be 
considered is whether or not the fact 
that the appellant sits at the gate of the 
premises at nights to collect his rent 
brings his case within the purview 
of the section. The learned Magistrate 
has found that the presumption laid 
down by sub-S. (2) does not arise. The 
first clause of this sub-section raises the 
presumption where a male person is 
proved to be living with, or to be habitu- 
ally in the company of a prostitute. He 
has also ‘found that the appellant col- 
lects nothing more than his rent, which 
is paid to him by the prostitutes after 
they have been visited. In these cir- 
cumstances, however loathsome the ap- 
pellant’s calling may be, it is impossible 
to see how it can amount to an offence 
under the section. 

I would, therefore, allow the appeal 
and set aside the conviction and sen- 
tence. 

Duval, J. — In this case one Kambhoo 
Bera was put on his trial under S. 6, 
Calcutta Suppression of Immoral Traffic 
Act, before the Chief Presidency Magis- 
trate and was convicted by him and sen- 
tenced to six months’ rigorous imprison- 
ment and a fine of one ^thousand rupees, 
in default, a further six months’ rigor- 
ous imprisonment. The charge against 
him was that he was living wholly, or 
in part, on the earnings of prostitution 
of seven inmates of a certain premises 
No. 37, Umadas's Lane, Calcutta, and in 
support of that charge a large amount 
of evidence was adduced which may 
shortly be divided into three main heads: 
the evidence of prostitutes living in the 
house itself a large body of evidence of , 
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local neighbours as to what was going on 
at the premises and the evidence of the 
landlords of three houses which were let 
out to the accused. The Chief Presidency 
Magistrate was unable to accept as good 
a large number of the statements made 
by the prostitutes and oast doubts on 
some of the other evidence as he consi- 
dered that it might have been brought 
owing to ill feeling between the accused 
and some of the witnesses. But he did come 
to certain findings and in the hearing be- 
fore me most of these findings are not 
contested. The admitted facts are that 
there are three houses in Umdas’s Lane» 
Nos. 37,38 and 26 (b), all of which are in- 
habited by prostitutes and apparently 
have been so inhabited for a long time, 
that the accused has taken leases of these 
three houses from their respective land- 
lords and is personally collecting the rents 
daily from the unfortunates living there- 
in. It is also in evidence that he pays 
rent to the landlord, Rs. 125 in respect of 
house No 37. Wo have no evidence as to 
what rent he actually pays for the house 
No. 38 and as to house No. 26 (b) the 
evidence is that he only took it about a 
month before this prosecution was laun- 
ched at a rental of Rs 210. The land- 
lord of premises No. '37 admits that he 
has let it out knowing it to bo used by 
prostitutes so as not to have trouble of 
collecting rents himself and this appears 
to be the case in respect of the other two 
houses. Now as to this, the evidence also 
goes to show that he charges daily rent 
from the-e women and he goes regularly 
down this street though his residence is 
in another rented house a little way 
away and personally sees to the collec- 
tion of rents. There is also evidence to 
show that his men are also engaged in 
seeing the people who visit these women 
and there is a further fact that he 
charges Re. l-4: 0 a day or so rent from 
each of the women, and on any calcula- 
tion this must give him a large profit in 
respect of three houses. 

We are concerned, however, only with 
house No. 37, in which six or seven women 
are said to live and even that house must 
bring in to him a considerable amount of 
profit per month. There is, therefore, 
evidence that he does make a fine profit 
by having taken lease of premises No. 37 
and by collecting rent from the women liv- 
ing there. There is also evidence that he 
personally goes there and sees to the 
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oolleotion of rent daily and his men also 
interview visitors. There is also some 
evidence that at times he interviews 
visitors himself and the evidence is that 
the women receive payments from the 
visitors and, after they are paid, hand the 
rents over to him. Now the question 
arises whether these facts, which I find 
from the evidence fully established, show 
that an offence under S. 6 of the Act has 
been committed. The nfbre payment of 
rent by a prostitute . .to a landlord 
would not in my opinion bring the case 
(as the Chief Presidency Magistrate ap- 
pears to have thought) within the mis- 
chief of the section. A prostitute must 
find somewhere to live, whatever her oc- 
cupation may bo and; however she earns 
her money, and there are cases in^England 
to ‘show that the landlord cannot ’be 
convicted in respect of the keeping of 
a brothel which in England is illegal, 
because he only derives profit by taking 
a high rate of rent. I may refer spe- 
cially to the case of Beg V.* Samuel Stan- 
nard (l). But that case, on its own 
facts, is very different from the present 
case. In that case the landlord had no 
control over any inmates of the house 
though no doubt ho lot it out to people 
for immoral purposes, and, therefore, 
he had no right to decide as to 'who was 
to bo admitted and who not into the 
house. Hero the case is very different. 
Here the evidence goes to show that he 
took these three houses for the purpose of 
making a living out of them and the *evi- 
dence shows that he makes a fine profit 
out of them. He also is not content with 
simply collecting his rents once a week or 
once a month, but he attends there daily 
and has full control over them. The 
oral evidence of the neighbours shows 
that he is also daily sitting outside the 
houses, collecting his rents, at times 
interviewing visitors, and having men 
there to assist him and, ip my opinion, 
this is not a case of simply having let 
out the houses to some women who used 
them for immoral purposes, but is also a 
case where the lessee has taken the 
houses so as to make a profit out of pros- 
titution and is making a profit by the 
interest and control that he is still 
exercising over the women and over the 
premises in question. 

In this, view I hold that the Chief 
Presidency Magistrate has rightly oon- 

(1) [1864) 9 L. T. 428. 
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vioted the accused and, therefore, I up 
hold the sentence and conviction. 

R.D. Conviction upheld. 
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C. C. Ghose and Buckland, JJ, 

Nahar Lal Shah and another — Appel- 
lants. 

V. 

Baij Nath Shah and others — Kespon- 
dents. 

Appeal No. 4 of 1927, Decided on 14th 
November 1927, from original decree of 
Chotzner, J., D/- 16th November 1926. 

(а) Registration Act (16 of 1908), 8, 21 — 
Mortgage of several immovable properties — In* 
accurate description of one property invalidates 
the whole deed, 

A house and oertain land were mortgaged by 
the same deed. In respeot of the land what waa 
sought to be mortgaged was merely the tenants*^ 
permanent interest but the mortgagor had no 
tenants’ interest in that land and, moreover,, 
the desoription given of the said land was in- 
aoourate in every particular. 

Held : that the subjeot-matter of the mort* 
gage had not been identified at all for the pur- 
poses of registration within .the meaning of 
S. 21 and the document even if registered would 
not be valid. [P 880 C 2, P 387 G IJ 

(б) Word— ** Kay emV* does not connote zamin" 
dari interest in land by any person — It mean^ 
“a permanent occupancy holding,'" 

The word “kayemi” is never used in describ- 
ing zamindari interest in land by any person. 
The word is always used in connexion with the 
description of tenants’ rights in land and it 
’’means a permanent occupancy holding.” 

[P 386 0 2] 

Langford James^ S. C, Basu and J, N, 
Mazumdar — for Appellants. 

N, N. Sircar and P. N. Chatterjee — 
for Bespondents. 

C. C. Ghose, J. — This appeal must 
be dismissed and for bhe following rea- 
sons. The appeal arises, out of an action 
brought by the plaintiff firm for a decla- 
ration that a oertain Indenture of Con- 
veyance executed in their favour, on 8th 
December 1921, by the first five, defen- 
dants gives them an absolute right of 
ownership in the entirety of premises 
No. 187, Durmahatta Street, free from 
encumbrances, and for a further -declara- 
tion that a oertain mortgage executed on 
25th June 1921, by the said defendants in 
favour of the firm of Nahar Lal Shah 
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Paraesswar Doyal Shah, who hereinafter 
called defendant 6. is null and void and 
for an order for cancellation thereof and 
for delivery of the said mortgage-deed 
and of vacant possession of a certain go- 
down and stable in premises No. 187, Dur* 
mahatta Street, at present occupied by 
defendant 6. There is a further claim for 
mesne profits at the rate of Rs. 300 per 
month from the date of conveyance. 

The first five defendants did not appear 
•to contest the suit, but the suit was resis- 
ted by defendant 6 alone. Mr. Justice 
Chotzner,- before whom the suit came on 
for trial, found, on the facts as disclosed 
in the evidence in this case, that the 
plaintiff was entitled to succeed and he 
:aocordingly made the declarations asked 
for. The plaintiff’s case was that, if the 
one cotta of land as described in the 
mortgage-deed of 25th June 1921 was not 
in existence and could not be identified, 
the registration at Arrah of the deed 
which included the Calcutta property re- 
ferred to above was invalid. 

In the written statement which was 
filed the contentions put forward were: 
first, that the mortgage of 25th Juno 1921 
was not null and void; and secondly, that 
the plaintiff could not question the vali- 
dity of the registration of the mortgage 
inasmuch as the properties which were 
the subject of the mortgage were, as a 
matter of fact, in existence and they had 
been sufficiently described for the purpose 
of registration. The plaintiff firm's con- 
tention on the other hand 'was, as indi- 
cated above, that there could not have 
been any registration whatsoever of the 
document of 25th June 1921, inasmuch 
as the property, namely, one cotta of 
land in village Ekona in the district of 
Arrah, referred to in the document, did 
not exist, and, even if it did exist, the des- 
cription thereof was insufficient within 
the meaning of S. 21, Registration Act. 

On appeal before us, the only point 
that has been urged by Mr. Langford 
James on behalf of the appellant is that 
the learned Judge was wrong in coming 
to the conclusion that the property, 
namely, the said one cotta of land descri- 
bed as above, did not exist, and further 
that the plaintiff firm could not possibly 
-challenge the validity of registration of 
the document on the ground of non-des- 
cription or insufficient description of the 
said property. 

Now, it .appears to*me, on the evidence 
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in this case, that what was sought to be 
mortgaged by the document of 25th June 
1921 was : firstly, premises No. 187, 
Darmahatta Street, Calcutta, the bounda- 
ries whereof were set out in the docu- 
ment itself; and, in the second place, one 
cotta of land described in the document 
as follows : 

la moQza Ekona, parganah Arrah, district 
Shahabad, Touzi No. 11292, Khewat No. 2, 
Thana No. 77, Khajia 132, Khasra No. 832^ land 
one cotta kayemi, 

whereof the boundaries were set out as 
follows : 

North, Hirdeya Rai; south, Chhakan Rai; 
east Padam Rai,*vrest Deoki Rai. 

Now, apart from the question of boun- 
daries of this one cotta of land, there 
cannot be much doubt that what was 
sought to bo mortgaged was a permanent 
oo6upancy right in one cotta of land 
within certain boundaries. That that 
was so is abundantly clear from the use 
of the word “ kayemi. " The word 
‘"kayemi" is never used, as far as I know 
in describing zamindari interest in land 
by any person. The word is always used 
in connexion with the description oi 
tenants’ rights in land and, as stated 
above, it means a permanent occupancy 
holding. Therefore, what was sought tc 
be mortgaged was merely the tenants 
permanent interest in one cotta of land. 
It is further clear on the evidence in this 
case that the mortgagors had no tenants’ 
interest in one cotta of land in mouza 
Ekona This in itself would be sufficient 
to demonstrate the invalidity of the re- 
gistration of the deed. Moreover, the 
description given of the said one cotta 
of land is inaccurate in every particular. 
The description of boundaries that is 
given in the document is really the des- 
cription of the entire plot 332 consisting 
of no less than 21 cottas, and it is not 
and cannot be the description of any one 
cotta of land in the said plot. Therefore, 
apart from what cm be deduced from t ho- 
use of the word “kayemi,’’ it is clear 
that the subject-matter of the mortgage 
has not been Identified at all for the pur- 
poses of registration within the meaning 
of S. 21, Registration Act. What is the 
result then ? The result is, as has been 
laid down in the section itself, and in a 
series of oases on that section, that there 
could not have been a valid registration 
of a document of this nature within the 
meaning of S. 21, Registration Act. If 
it has been registered, the fact of the 
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E egistratioa, ia the oiroumstances of this 
as 0 , confers no validity whatsoever. 
Therefore, it follows that no rights what- 
soever had accrued to the mortgagors by 
reason of the execution of the mortgage 
of 25th June 1921 and the invalid regis- 
tration thereof. It follows, therefore, 
^that the plaintiff firm are entitled to ask 
for yie declarations which they have 
prayed for in their plainl It was argued, 
however, that there was no difficulty 
whatsoever by reason of the insufficient 
description of the one cotta of land in 
the document of 25th June 1921, because 
the transaction in substance was a mort- 
gage of a 1/21 share in the land comprised 
in plot 332 and that whatever uncertainty 
.'there was in the description could bo re- 
moved or cured by reason of partition 
proceedings being instituted by the mort- 
gagee after he had obtained the mortgage 
decree on the mortgage. To that the 
answer is: first, that 1/21 ^3haro of interest 
in land comprised in plot 332 ia not the 
subject-matter of the mortgage of 25th 
Juno 1921, and, therefore, no useful pur- 
pose can bo served by founding an argu- 
ment on facts which are not the facts in 
issue in this case. Secondly, the argu- 
ment neglects altogether the considera- 
"tions which flow from the use of the 
word “kayomi” to which reference has 
-already been made. Therefore, the an- 
swer is twofold and they are as sob out 
above; and these answers, it seems to me, 
are absolutely fatal to any contention 
' that may be raised on behalf of the ap- 
pellant. The result, therefore, is that 
there are no merits whatsoever in this 
appeal and it must be dismissed with 
.costs. 

Buckland, J. — I agree. 

Nf.K. Appeal dismissed. 
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Mukerji, J. 

Murlidhar Ram Narayan — Accused — ' 
[Petitioner. 

V. 

Gorporation of Galoutta — Complainant 
— Opposite Party. 

Criminal Revn. No. 1183 of 1927, 
P'ebided on 5th January 1928. 

Cdlcutia Muyiicipal Act, 3.3^5 (1) and S, 
488 (1) and {^--Conviction under 8. 385(1) 
read with 5. 488 (i) —Continuing to work mill 
•after conviction is not continuance of the 
i-p ffefice— Second conviction is bad. 

The accused set up a flour mill intending to 


work it by electricity without the previous- 
written permission of the Corporation and warS 
convicted under S. 335, Cl. (l) read with S. 488, 
Cl. (1), and was sentenced to pay a fine on 30th 
March 1927. After the said conviction, he 
worked the mill from 1st April onwards. For 
this he was prosecuted ""for having committed 
an offence under S. 385, 01. (l) read with 
S. 488, Cl. (2), and was sentenced to pay a 
daily fine of Rs. 10. 

Held : that once the mill has begun to work 
with electricity, etc., the thing passes beyopd 
the range of intention and it oauuot be said W 
be a continuance of the same offence, but must 
be regarded as a new offence altogether ahd 
the conviction is bad in law and mUst be set 
aside, [P 388 C 1] 

Kushi Prasun Ghatterjee — for Pefci- 
tiouer. 

Siiresh Ghandra Taluqdar and Gopen- 
dr a Krishna Banerjee — for Opposite 
Party. 

Judgment. — The question involved 
in this Rule is one of considerable nioety 
and of some importance. The petitioner 
set up a flour mill in a room at premises 
No. 139-1, Russa Road, intending to work 
it by electricity without^ the previous 
written permission of the Corporation 
and was oonvicted under S. 385, Cl. (1) 
read with S. 488, Cl (l), Calcutta 
Municipal Act, and was sentenced to pay 
a fine of Rs. 10 on 30bh March 1927. 
Since the said conviction he, to quote 
the words of the'sanitary officer, "‘worked 
the mill from the Ist April onwards/' 
That officer further deposed thus : 

I inspected the mill in May aUd I found it 
Working. Affcet the last conviotion the ac- 
cused did not apply for permission under S. 386 
nor has he got any. If the accused had ap- 
plied, the permission would have been refused 
as ^e site and locality are unsuitable for the 
working of an electric mill. 

For this he was prosecuted for having 
Committed an offence undei^ S. 385, Cl, 
(l) read with S. 488, CL (2) of the Act 
for a period of 30 days oommenoing from 
the^lst April 1927, and was sentenced to 
pay a daily fine of Rs. 10, i. e., to an 
aggregate fine of Rs. 300. He has then 
obtained the present Rule. 

The question that arises for considera- 
tion is whether what was done by the 
petitioner amounted to a continuance 
of the offence mentioned in S. 385, 01. 
(l) of the Act. The ingredients of an 
offence contemplated by that section are: 
fir6t,'’the new establishment or material 
aliieifation, enlargement or extension of 
factory, workshop or workpllaoe, and, 
second, an intention to employ steam, 
aleotriciby, water or other mechanical 
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the establishment^should be in progress 
or that the alteration, enlargement or.e^* 
tension should be made after a conviction 
is once had, and, ^f any of these things 
is done, the secpnd ingredient mentioned 
above being present, the act would 
amount to a continuance of the offence 
mentioned in the section. Once, how- 
ever, the mill has begun to work with 
electricity, etc., the thing passes beyond 
the range of- intention that forms the 
second ingredient of the section, and it 
oannot be said to be a continuance of 
the same offence, but must be regarded 
as a new offence altogether. It is not 
necessary to enquire whether the legis- 
lature has provided for such an offence, 
but evidently it has in S. 386, Cl. (l) of 
the Act. The argument upon which the 
learned Magistrate has relied a good deal, 
namely, the disparity between the daily 
fines provided for continuing offences re- 
lating to S. 385, Gl. (l)and those relating 
to S. 386, 01. (1) oannot bo of any assis- 
tance in construing the meaning of the 
said sections. It is not difficult to explain 
this disparity, and I do not fool pressed 
by the argument that to hold as ^bove 
will be to make the petitioner liable to 
lesser penalty. I think the statute has 
made ample provisions for safeguarding 
the interests of all concerned a^d it is 
not necessary to strain the words of 
S 385, sub-S. (1) to include within it 
cases which, on the face of the wording 
thereof, are outside its scope and which 
easily and clearly come within the next 
section. 

In this view of the matter I am of, opin- 
ion that the conviction of the petitioner 
is bad in law and must be set aside, and 
the fine, if paid, should be refunded. The 
Rule is accordingly made absolute. 

It appears that there is < considerable 
dispute as regards the date when the 
petitioner applied to the Corporation for 
permission to establish or to work the 
mill. In the interest of everybody, the 
matter should be cleared up and it is de- 
sirable that the permission should either 
be granted or definitely refused as speed- 
ily as possible, and, in the latter case, if 
that be the case, effective measures 
should be adopted so that the statutory 
authority of the Corporation may not be 
defied or flouted. 

B.D. Rule made absotuie. 


Rankin, C. J., and Gostell®, J. 

Khemadanando' Kumar — Defendant- 
Petitioner. 

I V. 

^ Rashamya Haidar — Plaintiff— Oppo’ 
site Party. 

Civil Rule No.,5l2 of 1927, DecidAd or 
22nd June 1927, from order of Munsif 
4:th Court, Diamond Harbour (21 Par 
ganas), D/- 16th March 1927, in Suit No 
258 of 1926. 

Bengal Tenancy Act, S. 105— in eject 
ment-^Defendant cannot get advantage of Uai 
Of proceedings under S. Ill by merelg raisini 
a question of status. 

Section lU does not mean that in any case iu 
which the defendant chooses to raise a ques- 
tion as to status the landlord is prevented frorc 
taking action under the ordinary law- in suck 
matters. [p ggs 0 2.' 

A suit in ejectment was brought against th( 
defendant alleging that he was an under-raiyai 
and that notice had. been given under S. 49 
The defendant claimed to be an ocoupanoy 
raiyat, and having claimed to be an ooeupano) 
raiyat he ooateaded that by S. Ill the proceed- 
ings against him< should- in effect be stayed 
until three months after the final republicatioc 
of the record-of-rights. 

Held: S. Ill did not apply to the case: 3 C 
L, J, 133; 3 C. L. J, 63n; and A, I. B, 192f 
CaL 1211; Itef, [P 389 0 1] 

Satindra Nath Roy Ghoudhury — toi 
Petitioner. 

Panna Lai Chatter jee — for Opposite 
Party. 

Rankin, C. J. — In this case a suit in 
ejectment was' brought against the de 
fendant alleging that he was an under* 
raiyat and that notice had been given 
under S. 49, Ben Ten. Act. The defend- 
ant, by his written statement, claimed tc 
be an oocupancy-raiyat, and, having 
claimed to be an ocoupanoy, raiyat he 
contends that by S. Ill, Bon. Ten. Act 
the proceedings against him should in 
effect be stayed until three months aftei 
the final publication of the record-of- 
rights. 

The Court below has refused this oou- 
teution and said that the suit is one foi 
recovery of khas possession and S. Ill 
dews not apply to the case. 

I am of opinion that the Court below 
is right in the view it has taken of S. Ill, 
I do not think that it can be imputed to 
the section as to its meaning that in any 
case, in which the defendant chooses to 
raisa a cmestion as^to status, the landlord 
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US prevented from taking action under the 
jordinary law in such matters. i 

We have been referred to a judgment 
in Kdficitk Kdnti Soy v. Srishtiddr Moti^ 
'dciL(l). There are certain passages in 
that judgment which give colour to the 
•contention of the present petitioner, but, 
upon a careful consideration of S. Ill and 
its real meaning, I am not of opinion that 
»it can bo laid down that in any case 
where the defendant olfooses to raise a 
'(Question of status the plaintiffs are ren* 
•dered powerless so far as the civil Court 
is conderned. 

The rule is discharged with coats, the 
hearing-fee being assessed at one gold 
mohur. 

Costello, J. — I agree. I only, desire 
to add that in my opinion the point 
^raised is amply covered by a decision of 
Mitra, J., in Nasarulla Mia v. Amiruddi 
h 2J. In that case the suit was one for 
the defendant pleaded non* 
liability denying the relationship of 
landlord and tenant. He claimed the 
iStatus of a jotedar or occupancy raiyat 
and put forward the record-of'rights and 
•^ttlement rent-roll published on 20th 
October 1900 as a bar to the plaintiff’s 
f^claim. The* plaintiff *s contention was that 
•neither S. 105-H nor S. 111-A, Ben. 
Ten. Act, applied to the facts of that case. 
Judge in -his judgment said: 

We think this contention is sound and 
the appeal must be allowed.” There is 
-also a similar decision in the same 
volume: see Sajaram Singh v. Sheo Per" 
'thad Boy (3) of the Calcutta Law Journal 
at p. 63 of the Notes portion at the end 
of the volume. 


N.K. 

(1) A, I. R. 1925 1^ 

(2) [1906J 3 0. L. J. 133 (134), 
x(3) l 1906J 3 C. L. J. 63a. 


Buie discharged. 
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Mukbrji, j. 

"'Siti Fakir Plaintiff — Petitioner, 
v. 

Chand Bewa and others — Opposite 
Parties. 

Civil Buie No. 1068 of 1927, Decided 
on 9th January 1928, from order of 2nd 
Munsif, Bogra, D/- 30th April 1927, in 
S. C. 0. Suit No. 680 of 1926. 

{a) Contract Act, S» 69— -Words interested 

An the payment of money ” explained. 

The words " interested in the payment of 
anoney ” in S, 69 include an apprehension of 


aiw hind of loss or inconvenience or, at any 
rat^i; any detriment capable of being assessed in 
money, while the same is not enough Under the' 
coihmon law to found a claim for reimburse- 
ment. • [P 391 Cl], 

^ . d sold seven wans of land to one K who gave 
in usufructuary mortgage three-and-half wans 
of land to one J, Out of these three and 
half Wans of land, two wans of land were pur- 
chased by P from one C to Whose share the 
land came as a donee from S. Later, mortgagee 
J institute^ a ' suit against, P and others for 
getting possession of two wans of land. In the 
suit P, as defendant, set up a title paramount 
and averred that his purchase was before mort- 
gage and it was not affected by the same. The 
mortggage decree that was obtained by the said 
mortgagee was put into execution, and in the' 
application for execution P appeared as judg- 
ment'debtor and land was included in the 
schedule of properties as one of the mortfgag^d 
properties. The property was advertised for 
sale. Upon this, P paid up the :entire decretal 
amount in order to redeem his share. There- 
after, P instituted a suit for recovery of that 
sum. 

Held: that, considering the circumstance in 
which deposit was made, plaintiff was entitled 
to be reimbursed under 8. 69; 26 All, 563; 33 
Mad, 232; and 19 0. L, J, 72; Ref, [P 391 0 T] 

(ft) Contract Act, S. IQt— Applicability of-r- 
Elements discussed. 

The words of 8. 70, Contract Act, are very 
wide, and, applied with discretion, they enable 
the Court to do substantial justioe in a case 
where it would be difficult to impute, to the 
person concerned relation , actually created by, 
a contract. For the application of that section 
three elements are necessary, viz., first, that 
the act should be lawfully .done for another; 
second, that it should not be the doer’s intenr 
tion to do it gratuitously; and third, that ith^, 
other party should enjoy the benefit of it: A* 
J. R, 1925 Cal, 1097 and 38 Cal. 1, Ref. 

A deposit made with the approval of the Court 
is a deposit lawfully made; 38 Cal, 1, Foil. 

[P 391 C 2] 

Badha Binode Pal and Jitendra 
Mohan Banerji — for Petitioner. 

Hiralal Ghakravarti for Manmatha 
Nath Boy — for Opposite Parties. 

Judgment. — This rule is directed 
against the decree of the Munsif, First 
Court, Bogra, by which the learned 
Munsif, acting as a Judge* of a Court of 
Small* Causes, has dismissed the peti- 
tioner’s suit. The suit was for recovery 
of a sum of Es. 133 odd from the defend- 
ants upon certain allegations, which, 
far as can be made out from the argu- 
ments, are not at present disputed. The 
facts, shortly stat^, are these; 

One Samat sold seven wans of land to 
one Ehoahi Bibi in 1315. In 1325 Koshi 
Bibi gave in unsfructuary mortgage three; 
and-half wans out of the said seven wan^ 
of land to one Jamatulla and others* 
Among these three-and-half wans of land 



390 Calcutta Sm Fakib v Chand Bbwa (MUkerjii J’)’ 192® 


was a plot, which, according to the peti- 
tioner, had beon purchased by him in the 
year 1322 from one Ohand Bibi. T?he 
petitioner's case was that Samat bad 
made an oral gift of 16 wans of land 
to Chand Bibi and three others an^ that, 
after the death of Samat which took 
place in 1318 B. S., there was a partition 
of the said 16 wans of land amongst the‘ 
said doaees, and that this particulat* *plot 
fell to the share of Chand Bibi. After 
the mortgage aforesaid, the mortgagees, 
Jamatulla and others, instituted a suit 
against the petitioner and others, alleg- 
ing that they had obtained possession 
under the usufructuary mortgage in res- 
pect of only one-and'half wans of land 
and that ‘ they could not get possession 
of, the remaining two wans and f<^r that 
reason they instituted the suit for a de- 
claration of their usufructuary mortgage 
r^ght to the said' two wans of land and 
praying for khas possession thereof ^nd in 
the alternative for a decree for sale of the 
mortgaged properties. In that suit^ the 
petitioner, as defendant, set up' a title 
payanjiownt an^ averred that his purchase 
was. before the mortgage and it was not 
atf doted ' by the same. That litigation 
ended in jI d^brce passed by the Subordi- 
nate Judge on appeal, who upheld, the de- 
cree for sale made by the trial Court, 
but held that ' the petitioner would not 
be bound by the sale of the said tNvo wans 
of land which in the said decree was 
described as plot 3 of the plaint, qf that 
suit. 

The mortgage decree that was ob- 
tained by the said mortgagees was put 
into execution and in the application for 
execution that was filed the petitioner's 
name appeared as the first judgment- 
debtor and plot 3 was also included in the 
schedule of properties, the said plot being 
mentioned as one of the mortgaged pro- 
perties and the decree was sought tO be 
executed in respect of that property as 
well. An order was made for the sale 
of the mortgaged properties as applied 
for on behalt of the mortgagees, and this 
particular plot was advertised for sale. 
Upon that the petitioner paid up the en- 
tire decretal amount by putting in the 
9 urn in Court under an order passed by 
the executing Court which stated '' that 
the amount deposited as aforesaid should 
be received and that the execution • case 
should be dismissed on full satisfaction 
jtnd the decree-holder permitt0d'*to‘. witl^- 


draw the money. Thereafter the petitioner- 
instituted the present suit for recovery 
of the said^sum of Rs. 133 odd from the 
defendants*. The learned Munsif has dis- 
missed the suit holding that the plain- 
tiff had* no right to be reimbursed either 
under trhe provisions of S. 69 or of S. 70,’ 
Contract Act. The learned Munsif has* 
observed in his judgment that as thS' 
plaintiff purchase had been made long . 
before the date of * the mortgage, and as 
the mortgage suit was dismissed so far as 
it was against the petitioner, and it being; 
ordered in the judgment of the appellate* 
Court in that suit that his interests in » 
the land were not to be affected by the 
sale,, the plaintiff had no right to make*’ 
the deposit under S. 69, Gontraefc Act. 
He, moreover, held that the payment - 
which the plaintiff made cannot be^^ 
said to have been made “lawfully'* 
within^ the meaning of 'the word 'as used 
in S. 70, Contract Act. He held that the ■ 
deposit made as aforesaid by the plaintiff 
was a mere voluntary payment and, there- 
fore, he was not entitled to - be re*im- 
bursed. In this view of the matter the^ 
learned Munsif, as I have already said, 
dismissed the suit. 

The arguments that have been ad- 
dressed to me on behalf of the petitioner • 
in this rule have been to the effect that,, 
in the view which the learned Munsif 
has taken both as regards the provisions • 
of S. 69 and of S. 70; Contract Act, the- 
learned Munsif has been in error So* 
far as S 69, Contract Act, is concerned it 
is to be noted that, notwithstanding the* 
declaration which the petitioner had ob- 
tained in his favour in the mortgage suit^ 
and which was to the effect that his in*^- 
terest in plot 3 of the plaint ’in the suit 
would not be affected by the sale, the - 
mortgagees decree- holders purported to * 
proceed against the petitioner also, mak- 
ing no reservation whatsoever in respect - 
of his interest in plot 3 with regard to * 
which there was a declaration of exemp- 
tion as I have already stated. It has^ 
been urged on behalf of the opposite 
party that, although this was the state-! 
of things, the faob that there was a de-' 
olaration in favour of the petitioner by a. 
competent Court which had finally deter- 
mined that the interest of the petitioner 
in plot 3 would not be affected by tlje 
sale, was sufflfbient to take away any in- 
terest which the petitioner^ might other- 
wise have in the payment of the montlK 
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aad that the apprehension, if any, which 
he entertained by reason of the property 
being advertised for sale, was without 
foundation, and that he had no justihca’ 
tion whatsover such as would give him 
the right to be reimbursed under the 
provisions of S. 69, Contract Act. To 
accept this argument of the opposite 
party would be to>put the petitioner in 
a wotse position than he^otherwise would 
be in, merely because he had succeeded 
in obtaining beforehand a declaration 
protecting his rights, and I am clearly of 
opinion that, in the circumstances of the 
case, the petitioner, by reason of the ap- 
prehension which he entertained of the 
sale which was going to take place in 
respect of the plot which belonged to him, 
had an interest in the payment of the 
money which the other judgment-debtors 
in that case wore bound by law to pay. 
The more fact that there was a declara- 
tion in his favour is not sufficient to take 
away that interest. The decisions under 
S. 69, Contract Act, have made it per- 
fectly plain that the words “ interested 
in the payment of money, ” as used in 
that section, include an apprehension of 
any kind of loss or inconvenience or, at 
any rate, any detriment capable of being 
assessed in money while the same is not 
enough under the common law to found a 
claim for reimbursement. Reference in 
this connexion may be made to the de- 
cisions of Stanley, C. J , of the Allahabad 
High Court, in the case of Tulsha Run- 
wafy. Jogeshar Prasad (l), of the Madras 
High Court in the case of Suhramania 
Iyer v. VengappamEeddz (2) and of »thi8 
Court in the case of Pankhahati Chau- 
dhurani v. Nonihal ' Singh (3). I am, 
therefore, of opinion that the case comes 
directly within the purview of S. 69, Con- 
tract Act, and in the circumstances in 
which the deposit is alleged to have been 
made by the plaintiff he is entitled to be 
reimbursed under the provisions of that 
section. 

It is not necessary, in view of what I 
have just said, to deal with the question 
as to whether S. 70 would or would not 
apply to this case. But, even if I am 
wrong in the view that I have taken with 
regard to S. 69, I think tha t the case 

(1) [1906] 28 All. 563=(1906) A. W. N. 114=3 
A. L. gr, 372. 

(2) [1910] 33 Mad. 232=4 I. C. 1083=19 M.L. 
J. 760. 

(3) [1913] 18 0. W. N. 778=21 I. C. 207=19 
0.*L.J. 72. 


comes also within the purview of S. 70, 
Contract Act, It is true that the interest 
of the petitioner in plot 3 of the suit, to- 
which reference has already been made, 
was protected by the decree ; but the 
existence of an interest is not always, 
though it is generally, a test which estab- 
lishes the lawful character of a pay- 
ment. In these circumstances it stands 
to reason to hold that such interest as 
the petitioner had in the sale was a suffi- 
cient interest which would make the de- 
posit that he made a lawful payment 
within the meaning of S. 70. It has 
been held in a large numbbr of decisions 
to which it is not necessary to refer on^ 
the present occasion, inasmuch as they 
have been discussed in a recent decision of 
this Court in the case of Nagendra Nath 
V. Jugal Kishore Boy (4), that the words 
of S. 70, Contract Act, are very wide and/ 
applied with descretion, they enable the 
Court to do substantial justice in a case 
where it would be difficult to impute to 
the person concerned relation actually 
created by a contract. It has been pointed 
out in that case that for the application 
of that section three elements are neces- 
sary, viz.: first, that the act should bo 
lawfully done for another; second, that it 
should not be the doer’s intention to do 
it gratuitously, and third, that the other 
party should enjoy the benefit of it. So 
far as the second and third elements are 
concerned, there can be no question that 
they are present in the present case. As 
regards the first of these elements : it is 
sufficient to refer to the case of Suchand 
Ghoshal v. Balaram Mardana (5), a case 
which, in my opinion, makes the nearest 
approach to the present one in which Sir 
Lawrence Jenkins, C. J., observed that if 
a deposit were made with the approval 
of the Court it should be held that it 
was a deposit made lawfully. I am, there- 
fore, of opinion that this rule should be 
made absolute, that the decree against 
which it is directed should be set aside^ 
and the case should be sent back to the 
Court of the learned Munsif, so that the 
other issues which arise in the suit may 
now be dealt with and disposed of in 
accordance with law. Costs of this rule,, 
one gold mohur, will abide the result of 
the suit. 

N.K, Buie made absolute, 

^4) A. I. R. 1925 Gal. 1097. ~ 

(5) [1911] 38 Cal. 1=12 0. L. J. 566=6 I. C. 

810=14 0. W. N. 945. 
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B. B. Ghosh and Boy, JJ. 

Dinanath Kundu and Defend- 

ants — Appellants. 

V. 

Janaki Nath Boy and others — Plain- 
tiffs — Respondents. 

Appeals Nos. 135 of 1925, and 41 of 
1926, Decided on 23rd June 1927, from 
original decrees of Sub-Judge, Faridpur, 
D/- 28th May 1925. 

(a) Landlord and Tenant — Lease whether 
permanent — Surrounding circumstances and 
entire terms of lease must be looked into — 
Tenant taking leases for di fferent terms — Last 
lease in different form and purporting to 
•give a high premium and high rate of rent — 
Lease was held to be permanent lease. 

Unless the words clearly indicate perma- 
nency of lease, the surrounding circumstances 
and the encire terms of the lease must be 
looked into in order to ascertain the nature 
of the grant. [P 394 0 1] 

The property originally belonged to a za- 
mindar from whom the predeoessor-in-interest 
of the defendants first took a lease of the pro- 
perty in 1876 for a term of three years. On 
the expiry of the term of that lease, other 
leases were taken for different terms from time 
to time by the same lessees from the land* 
lord. The lease just before the one in ques* 
tion was taken in 1895. This was for a term 
of five years, which was to terminate at the 
•end of the Bengali year 1307, corresponding 
ito the middle of April 1901. Before the expiry 
of the term of that lease, the present defend- 
ants took (he lease in dispute by executing 
a kabuliyat, dated 2l8t September 1900. The 
most important provisions in it being : “ I had 
•been till now in possession of the haut, etc., 
by taking a temporary miadi, ijara settlement 
of the same and realizing rents. I prayed to 
you for having granted a bemiadi settlement of 

the haut, etc and you, on receiving a 

■salami of K. 8,500 from me and fixing the 
.annual rent at Rs. 800, granted my prayer and 

made me a bemiadi settlement of the haut 

I appear before you and agreeing to pay a rent 
<of JRs. 800 per annum, I execute this deed 
•of bemiadij kabuliyat.” The plaintiffs in the 
suit acquired the interest which originally 
belonged to the landlord by virtue of a pur- 
chase at a sale in execution of a mortgage 
decree on 28th April 1921. 

Held : that it can hardly be reasonable to 
suppose that the tenant paid Rs. 3,500 as 
salami and consented to increase the rent to 
Rs. 800 in order to take a lease which might 
be terminated the next month or the next year 
at the will of the landlord. Taking all these 
iacts into consideration the only reasonable 
conclusion was that the lease was a permanent 
one, instead of giving the lessee a more pre- 
carious right than what he bad under the 
temporary lease which preceded it. [P 394 0 2] 

(5) Words “ sarsnri” and “ bemiadif* 

A ” sarasari” lease no doubt connotes the 


idea of a temporary settlement. But coupled 
with the expression ** bemiadi” it can only 
mean a permanent lease but variable as to 
rent. [P 395 C 2] 

(c) Landlord and Tenant — Tenancy com" 
mences from the date mentioned in the docu- 
ment of tenancy unless shown otherwise* 

Unless it could be definitely shown that the 
tenancy was to commence at a particular date 
different from the date of the document by 
which it was created, it must be held ordin- 
arily that the year of the tenancy comrAences 
from the date of the document. [P 896 0 1] 

(d) Transfer of Property Act^ 8 * 107 — In 
Bengal a lease evidenced only by a kabuliyat 
creates lease as much as by a patta executed by 
landlord and accepted by tenants. 

It has all along been the practice, in Bengal 
at any rate, to create large leasehold interest^ 
of a permanent nature by accepting a kabuliyat 
fromithe tenant, or, in other words, a kabuliyat 
executed by the tenant and accepted by the 
landlord is as much a lease as a patta executed 
by the landlord and accepted by the tenant. 

[P 396 0 2] 

Dwarhanath Chakravartit Nirmal 
Chandra Ghakravarti, Bansori Lai Sar- 
kar and Ajendra Nath Dutt — for Appel- 
lants. 

S. C. Basakt Jotindra Mohan Bose^ 
Nagendra Chandra Chaudhuri, Birendra 
Chandra Das and Bepin Chandra Bose — 
for Respondents. 

B. B. Ghosh, J — These two appeals 
by the defendants arise out of two ac- 
tions in ejectment which were decreed 
by the Subordinate Judge. The plain- 
tiffs brought the suits on the ground that 
the defendants were in possession^ of the 
leaseholds in temporary right under two 
leases evidenced by two kabuliyats, dated 
21st September 1900 and 4th August 
1903, respectively. The suit, out of 
which appeal No. 135 of 1925 arises, re- 
lates to the kabuliyat of the 2l8t Septem- 
ber 1900. The parties to the two suits 
are the same. The questions on which 
the decision of the two appeals depends 
are also the same. There were two suits, 
only because there were two separate 
leaseholds under two separate leases. 
Notices were Served, dated 20th Bhadra 
1329 B. S., corresponding to 6th Septem- 
ber 1922, and it was alleged that the 
notices were to terminate the lease at the 
end of the Bengali year on 30th Chaitra 
1329 corresponding to some date in the 
middle of April 1923. The suits were 
brought on 20th September 1923. The 
Subordinate Judge decreed both the suits 
and various grounds were discussed in 
his judgment. In these appeals the ap- 
pellants raise only two points for con- 
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'SideratioQ and those two points are, in 
my opinion, the only two effective points 
;in the appeals. The first and the most 
important point is as to the construction 
of the leases and the second question is 
-as to the legality and sufficiency of the 
notices served on which, it is alleged by 
the plaintiffs, the leases were terminated. 
The leasehold properties — and I need 
menfiiond only one property and the 
observations would apply to the other 
also consist of a haut, bandar and bazar 
■situated on the bank of a streamlet. The 
property originally belonged to a zamin* 
4ar named Bepin Behari Roy. The pre* 
docessor*in“interest of the defendants 
■first took a lease of the property on 7th 
April 1876 for a term of three years at a 
rent of Rs. 375 per annum. On the 
■expiry of the term of that lease, other 
leases were taken for different terms from 
4ime to time by the same lessees from 
'the landlord which it is unnecessary to 
mention in detail. The lease* just before 
the one in question was dated 2nd 
August 1895. This was for a term of 
•six years, which was to terminate at the 
end of the Bengali year 1307, correspond* 
ing to the middle of April 1901. Before 
the expiry of the term of that lease, the 
present defendants represented by one of 
them, Dina Nath Kundu, took the lease 
dn dispute from Bepin Behari Roy, by 
executing a kabuliyat, in his favour, dated 
5l8t September 1900. The kabuliyat with 
respect to the other leasehold property 
was executed by the same defendant in 
favour of the son and the administrator 
to the estate, of Bepin Behari Roy, 
who had died in the meantime on 4th 
August 1903. This lease* was executed 
with regard to some excess land lying 
contiguous to the land which was the 
eubject-matter of the previous lease of 
1900. 

The whole question in dispute is 
whether by these leases the lessees ob- 
tained a permanent, heritable right to 
the leasehold properties subject to cer- 
tain restrictions as to the use of the pro- 
perties and with the liability of the rent 
^being variable under certain conditions 
or not. The plaintiffs in the suits 
acquired the interest which originally 
'belonged to Bepin Behari Rey by virtue 
cf a purchase at a sale in execution of a 
miortgage-deoree on 26th April 1921, 
The contention on behalf of the plaintiff 
is that the defendants hold under » tem- 


porary lease or, at the utmost, under a 
lease 'from year to year which was 
terminable by six months’ notice to quit 
and, such a notice having been served 
upon them, they have no right to*remain 
on the land. The plaintiffs are, there- 
fore, entitled to khas possession by eject- 
ing the defendants. We have thus to 
see which of the contentions should pre- 
vail. The contention of the plaintiffs 
found favour with the Subordinate 
Judge. The most important provisions 
in the lease are these : 

1 had been till now in possession of the 
haut, etc., by taking a temporary miadi 
ijara settlement of the same and realizing 
rents. I prayed to you for having granted a 

bemiadi settlement of the haut, ete and 

you, on receiving a salami of Bs. 3,500 from 
me and fixing the annual rent at Bs. 800, 
granted my prayer and made with me a bemiadi 

settlement of the haut I appear before 

you and, agreeing to pay a rent'of Rs. 800 per 
annum, 1 execute this deed of bemiadi kabu- 
liyat. 

3. If due to my default or neglect of duty 

the conditions of the haut deteriorate 

or are likely to deteriorate instead of being 
improved, you shall forthwith be able to take 
khas possession by ejecting me from the haut, 
etc., and no objection on the part of myself and 
my heirs shall be entertained. 

Paragraph 4, provides that the tenant 
shall pay all necessary expenses for the 
improvement of the property. 

Paragraph 6 runs thus : 

If in future the present condition of the 
haut, bazar, bandar and ghat .be improved, I 
shall pay without objection the increased rent 
that may be assessed by you over and above 
the jama fixed. I shall not be entitled to raise 

any plea or objeoDion thereto not 

shall 1 be able to make an istafa (surrender) 
thereof. 

Without your permission I shall not be 
competent to dig any tank or build any per- 
manent masonry structure within the lands 
of this haut, bazar and bandar or to allow any 
shopkeeper to do so. 1 shall not be competent 
to grant any bemiadi settlement of any land 
of the haut 

Paragraph 9 restricts the power of 
transfer, etc. 

Paragraph 13 ends in this way : 

In default, you shall be competent to bring 
a suit according to law and realize compensa- 
tion and to take khas possession of the haut, 
etc., if you so desire, and no objection thereto 
on the part of myself or my heirs will be 
entertained. I and my heirs remain bound by 
the terms of this kabuliyat. 

The learned Subordinate Judge held 
that this only created a temporary 
lease. It is argued on behalf of the 
appellants that the word ** bemiadi ” 
is synonymous to ** permanent !’ In sup- 
Dort of the contention, they have referred 
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us to a publioation by the Government 
named “ A Guide and Glossary to Survey 
and Settlement Records in “Bengal.** 
There, a “ permanent tenure *’ is transla- 
ted as bemiadi muthusthuth and the con- 
tention on behalf of the appellants is that 
this is the correct translation of the term 
“bemiadi**. 

The next contention of the appellants 
is that in the record-of* rights the in- 
terest of the appellants was recorded as 
a permanent tenure. The then landlord, 
Upepdra Nath Roy, raised an objection 
to the record. The objection was to the 
expression “ tenure ** and not to the per- 
manency of the right. This appears to 
be so from the order of the Settlement 
Officer who decided the objection. The 
landlord urged that no interest in the 
land had been created and, therefore, it 
was only a sayer jama and the Bengal 
Tenancy Act had no application to this 
sort of jama. The learned advocate for 
the rospoodents very rightly contends, in 
my opinion, that no inference can be 
drawn from this, as the landlord took 
exception to the authority of the Settle- 
ment Officer to make any record whatso- 
ever of this property. The appellants 
next rely upon the case of Forbes v. 
Hanuman Bhagat (l), where the learned 
Judges held that the lease which made a 
bemiadi settlement was, upon its proper 
construction, intended to be permanent 
and not from year to year. On the other 
hand, the learned advocate for the res- 
pondents relies upon another case of the 
Patna High Court, Parshan Kuer v- Tulsi 
Kuer (2), in support of the contrary con- 
tention where the learned Judges held 
that a bemiadi lease, although the grant 
included the minerals and was hereditary 
according to its terms, created only a 
lease from year to year. The real ques- 
tion seems to me to be to construe the 
lease according to the expressions used in 
it taking it along with the surrounding 
circumstances. It has been held in a 
series of oases that, unless the words 
olearly indicate permanency of lease, the 
surrounding circumstances and the entire 
berms of the lease must be looked into in 
erder to ascertain the nature of the grant; 
ind I propose to do so in the present case 
in order to discover what the meaning 
lihe expression bemiadi was in this 

(1) A. I. R. mrpit78fe2 Pat. 4^ ^ 

(2) [1917] 2 Pat. L. J. 180=*39 I. 0. 658=t 
1918 P. H. C. C. 11. 
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lease. Beginning from the very begin- 
ning, I may refer to the meaning of the^ 
word “ miadi ** as it appears in Wilson's 
Glossary. According to that authority 
“miadi” means “limited, terminable, con- 
ditional. ” The prefix “ bey ” implies, 
“absence**; literally, the word “bemiadi** 
must, therefore, mean “ unlimited, not 
terminable, unconditional. *’ Now, con- 
trast this lease where the word “bemiadi** 
has been used wit\i the expression “miadi* ' 
as applied to the previous lease which 
was then running. The previous lease- 
was a lease for a term. The tenant says- 
that instead of a miadi lease, i. e., lease^ 
for a term, he was desirous to take a 
bemiadi lease, i. e., a lease which was 
not terminable. Add to this fact, that the- 
tenant had been taking terminable leases 
for certain fixed periods from the year 
1876 and the period of the last of such 
leases was running at the time of the 
lease in question. It can hardly be rea- 
sonable to* suppose that the tenant paid 
Rs. 3,500 as salami and consented to in- 
crease the rent to Rs. 800 at that time in 
order to take a lease which might be ter- 
minated the next month or the next year 
at the will of the landlord. The next 
question is this : so long as the lease was 
for a term, the rent fixed was not at all 
liable to bo increased, as would appear 
from Ex. D (5), the previous lease for the 
land, doted 2nd August 1895. In the 
present lease, the landlord has been given 
the power of unlimited increase of rent 
on certain grounds. Then again, contrast 
the right to create subleases. In para. 
9, of Ex. D (5) it is stipulated by the- 
tenant: 

I shall not be competent to settle any tenant, 
under me for any period in excess of the pres- 
cribed term of my ijara; 

that is to say, the tenant was entitled' 
to create a sub-tenancy to the extent of 
six years Under the lease in question,, 
the corresponding provision is, as I 
have already stated, ‘ I shall not be com- 
petent to grant any bemaidi settle- 
ment of any land of haut, etc. *’ Here, 
again, the word “bemiadi** appears. Now, 
in my judgment, it cannot be conceived 
that the tenant was restricted from giving 
even a temporary sublease. What was. 
provided there was, in my opinion, that 
the tenant would not be entitled to create* 
a permanent sublease; and that gives, ie 
nay judgment, a key to the meaning of the 
word as understo^ by tha partLeau Ifc 
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may then be asked: Why are these restric- 
tions prescribed against the right to dig 
tanks, build permanent masonry struc- 
tures, houses, etc.? If the landlord finds 
that a tenant*at*will is behaving in such 
a manner as to jeopardize his interest so 
as to deteriorate the value of the property, 
it is open to him simply to serve a notice 
to quit if the lease was terminable at 
his will. But if the lease was not ter- 
minable, then these provisions would be 
of importance. The land was let out for 
the purpose of a haut, bazar, etc. Dig- 
ging of tanks would be incompatible with 
the purpose of a haut or ba^far and neces- 
sarily the income derived from the haut 
or bazar would be diminished and thereby 
the landlord’s interest would be affected 
as he’would not be, under the circum- 
stances, entitled to assess, a higher rent. 
There was no such restriction in the pre- 
vibus lease for a term: see Ex. D (5), dated 
2nd August 1895. The obvious reason is 
that no tenant would go to the expense of 
spending money in digging tanks or rais- 
ing permanent masonry structures on a 
leasehold property let out only for a short 
term. Much less would a tenant do so if 
the lease was not even for a term but 
liable to be terminated at the will of the 
landlord. 

These restrictions, therefore, indi- 
cate to my mind that the lease was 
such a one that the tenant might find it 
advantageous to himself to spend money 
for those purposes, and hence the restrie- 
tions were imposed. This leads me to 
the conclusion that the lease was inten- 
ded to be a permanent one Next, there 
is an indication that this lease would be 
heritable. From the passages in paras. 3 
and 13 of the lease, which I have already 
cited, it appears that the heirs were also 
to be bound by the stipulations contained 
in the kabuliyat. Taking all these facts 
into consideration, it seems to me the 
only reasonable conclusion is that the 
lease was a permanent one, instead of 
giving the lessee a more precarious right 
than what he had under the temporary 
lease which preceded it. This was also 
the opinion of both the trial and the ap- 
pellate Courts in the judgments in suit 
No. 2 of 1913, which, although not bind- 
ing on the plaintiffs in this case, is enti- 
tled to consideration as what waa under- 
stood by the Judges to be the effect of 
the lease. I have omitted to mention that 
soma argument was based on the expres- 


sion “^sarasari bemiadi kubuliat ” in the 
last line of the kabuliyat of 4th August 
1903 The Subordinate Judge has held 
that “ sarasari ” means a summary and 
temporary settlement. It really means 
“ variable. ” A “sarasari ” lease no doubt 
connotes the idea of a temporary settle- 
ment. But coupled with the expression 
‘‘bemiadi,” it can only mean, in my view, 
a permanent lease but variable as to rent. 
If only a temporary lease was intended to 
be given, it would have been sufficient to 
call it a “sarasari” lease. In this con- 
nexion, I may refer to the definition of a 
“permanent tenure” in the Bengal Ten- 
ancy Act, only as an illustration, to show 
how these leases are undestood. In that 
Act, a ’* permanent tenure ” means “a 
tenure which is heritable and which is 
not held for a limited time.” In my view 
these leases are not terminable on service 
of notice to quit. This puts an end to 
the principal contention which has been 
raised as to the right of ejectment in 
these oases. 

But I think I should make my observa- 
tions with regard to the sufficiency and 
legality of notices served by the landlord 
upon the defendants. No question arises 
before us as to the proper service of the 
notice. It is, however, contended that 
the notice is bad on the grounds stated 
below. The notice runs as follows : 

You are hereby intormed that the bemiadi 
settlement (then describes the property 
and the lease) will expire on 30th Ohaitra 
1329 B,S., and the said bemiadi settlement 
shall not remain in force after 30th Ghaitra. 
1329 B.S. After 30th Ohaitra, 1329 B. S. that 
is to say, from 1st Baisakh,' 1330 B. S., you 
shall give up khas possession 

The contentions are these: (l) This 
notice does not in its terms terminate the 
tenancy, but only mentions the fact that 
the lease will expire on a certain date 
The intention is to show that the term 
of the lease will end of its own effect on 
that date. If that is not the fact this 
notice is bad in law. (2) The tenancy 
commenced on 6th Aswin from the date 
of the kabuliyat and, therefore, any notice * 
served under S. 106, T. P. Act must termi- 
nate with the end of the year of the ten- 
ancy. The end of the tenancy would be. 
the 4th of Aswin of any Bengali year. As 
the notice was to terminate on SOth.* 
Obaifera; 1329 B. S., it is insufficient. In . 
support of the last contention, the ap- 
pellants cite the case of Kishori Mohun^ 
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Koy V. Nund Kumar Ohosal (3), and 
)arfcicalarly the following observations 
)f Banerjee, J., at page 724 : 

1 think it must ba at least held that the 
tenancy was one reserving a yearly rent, and 
ihe year of the tenancy commenced on the 14th 
3ay of Pons 1294. 

The respondents, on the other hand, 
3ontond that, although the kabuliyat is 
dated 6th Aswin 1307 B. S., the rent was 
payable according to the Bengali year as 
would appear from the schedule of the 
kistibandi at the end of the document, 
Further, it is urged that rents were realized 
as shown by the rent receipts according to 
the Bengali year. Therefore, the year of 
the tenancy should be considered as the 
» ordinary Bengali year. In support of this 
contention, the learned advocate for the 
respondents cites the case of Ismail Khan 
V, Jaigun Bibi (4). In this case, Baner* 
iee and Stevens, JJ., at p. 577, make the 
following observations with regard to the 
argument that 

as the tenancy was created by a kabuliyat, Ex, 3, 
dated 19th Ghait. 1257 B. S. , and the notice was 
served on 23rd Ashw in 1303 B. S. and expired 
on the last day of Ghait of that year, it did not 
expire with the end of the year of the tenancy 
and was, therefore, a bad notice. We do not 
consider this argument valid. For though the 
tenancy was, as appears on the face of Ex. 3, 
created by that document, and , the document is 
dated 19th of Ghait, rent has all along been 
paid, as is clear from the rent receipts filed . , 

. . , according to the ordinary Bengali year, 
so that a year of the tenancy would be the 
ordinary Bengali year. 

In this state of divergence of opinion 
pronounced by the same learned Judge, I 
do not feel oalled upon to express any 
definite opinion on the question in these 
cases. My inclination is that unless it 
could be definitely shown that the tenancy 
was to commence at a particular date 
different from the date of the document 
by which it was created, it must be held 
ordinarily that the year of the tenancy 
commences from the date of the docu- 
ment. In that view, in this particular 
case it may be held that the tenancy 
commenced from the 5th Aswin 1307 B. S 

* 

There is one other point which I need 
mention and which was raised by the 
learned advocate for the respondents here 
ior the first time. What he urged was 
this : that the lease in question being 
evidenced only by a kabuliayt, which was 
said to have been accepted by the lessor, 

Ts) [1897} 24 Oal 720, “ 

(4) [1900J 27 Gal. 670=s4 C. W. N. 210. 
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under the terms of S. 107, T. P. Act, such 
a kabuliyat cannot be held to create any 
lease which was beyond the term of one 
year. This question, as I have said, was 
not raised in the Court below either in 
the issues or during the course of the 
argument. We have not got hero the 
opinion of the learned Judge below on 
the question, nor can it be definitely said 
that no patta was executed. If this«point 
had been raised by the plaintiffs, the 
defendants might have met that objection 
by other pleas. The question, however, 
so far as this Court is concerned, is con- 
cluded by the authority of the case of 
Raimoni Dasi v. Mathura Mohan Dey 
(5). I may also mention that it has all 
along been the practice, in this province 
at any rate, to create large leasehold 
interests of a permanent nature by ac- 
cepting a kabuliyat from the tenant, or, 
in other words, a kabuliyat executed 
the tenant and accepted by the landlord 
is as much a lease as a patta executed by 
the landlord and accepted by the tenant 
Indentures are unknown in the mofussiL 
in this country. From the view that I 
have taken on the first point the only 
conclusion that 1 can arrive at is that 
these appeals must be allowed and the 
suits dismissed with costs in both the 
Courts. 

Roy, J. — I agree. 

S.J. Appeals allowed^ 

(6jTr9TijT9 0*171016=15 G.Tl.T. 665^14 
I. G. 540=-16 C. W. N. 606. 


A. I. R. 1928 Calcutta 396 

SUHBAWARDY AND GRAHAM, JJ. 

Mahendra Nath Biswas — Plaintiff — 
Appellant. 

v. 

Gharu Chandra Bose and another — 
Defendants — Bespondents. 

Appeal No. 1866 of 1925, Decided on 
7th December 1927, from appellate decree 
of Addl. Dist. Judge, 24-Pergana8, D/- 
27th April 1925. 

Cosharer — Adverse possession — Possession 
between tenants-in- common — A person cannot 
be a tenant^in-common with one whom he never 
recognized as such. 

The principle of possession between oo* 
owners is that every co-owner is a tenant-in- 
oommon and that possession of a tenant*in* 
common is not adverse to his co-tenant. But 
a person cannot be a tenant-in-common with a 
person whom he never recognized as ar oo* 


Mahendba Nath Biswas v. Chabu Chandra Bose 
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tenant and probably had no knowledge of hia 
existence : 16 C. W, N. 849, Bel, on, 

[P 897 0 2] 

Hemendra Nath Sen and Qopendra 
Nath Das — for Appellant. 

Eupendra Kumar Mitra and Ajendra 
Nath Duita — for Respondents. 

Judgment. — 'This appeal may be dis* 
posed, of on the short ground that the 
plaintiff’s suit as framed* is not maintain- 
able under S. 42, Specific Relief Act. The 
plaintiff claims the land in the suit as a 
oosharer with the defendants. The de- 
fendants deny that they were ever the 
plaintiff’s oosharers and say that the 
properties belonged to them by transfer 
from the rightful owner. The plaintiff 
brought the present suit for declaration 
of his title to the properties in suit and 
for confirmation of possession. The trial 
Court found all the issues relating to title 
and possession against the plaintiff and 
dismissed the suit. The learned Addi- 
tional District Judge has not gone into 
the question of title, but, on his finding on 
the question of limitation, ho is of opinion 
that the suit is not maintainable. He 
has found that the plaintiff was never 
in possession, either actual or construc- 
tive, of the properties in suit and, there- 
fore, the present suit, which is brought 
under S. 42, Specific Relief Act, is nob 
maintainable. The learned advocate who 
appears for the appellant argues that the 
view taken by the learned Judge on the 
luestion of limitation is wrong and that, 
as he is a cosharer, the possession of the 
defendants should bo presumed to be his 
possession ; in other words he was in 
possession of the properties in suit 
through the defendants. Various objec- 
tions can be taken to this contention : 
(1) The plaintiff in his plaint admits that 
the defendants were claiming the entire 
moveable and immovable properties on 
the strength of a will and probate. It 
is said that this conduct of the defendants 
has only clouded his title, but the facts 
cannot bo concealed that the defendants 
were in possession in their own right to 
the exclusion of all others including the 
plaintiff. If the defendants were posses- 
sing the properties on the strength of a 
will they wore certainly possessing them 
as against the plaintiff if he had any 
title to them. (2) The learned Additional 
District Judge’s finding on the question of 
limitation does not appear to be errro- 
neous in law. The will under which the 


defendants are in possession is dated 1892. 
The present suit was brought in 1924' 
For so many years the defendants were^ 
in possession in their own right derived^ 
under the will. Every case between co- 
owners with regard to the question of" 
adverse possession must be decided on- 
the particular facts of that case. Admit- 
ting that the plaintiff was ever a co'owner* 
his exclusion from this property for such.^ 
a length of time under a title inconsistent^ 
with the title set up by the plaintiff is 
enough to entitle the Court to deduce' 
from it that there was an ouster of the 
plaintiff from the properties. Ayennessa> 
Bihi V. Sheikh Isuf{l). (3) The princi- 
ple of possession between co-owners is 
that every co-owner is a tenant-in-common 
and that possession of a tenant* in-com- 
mon is not adverse to his co-tenant. But 
a person cannot bo a tenant-in-common 
with a person whom he never recognized 
as a co-tenant and probably hid no 
knowledge of bis existence. Since 1892| 
the defendants have been in possession of 
the property in their exclusive right. 
They never regarded the plaintiff as a 
cosharer and it is ‘possible, on the case* 
they have proved before the trial Court,, 
that they were not aware oven that he- 
was their cosharer. 

The plaintiff was out of possession afc 
the time of the institution of the suit. 
That being so, the case comes within the 
purview of the proviso to S. 42, Specific. 
Relief Act, and is not maintainable in its 
present form. It may be noted that the 
plaintiff describes the suit in the plaint 
as one for declaration of title and has 
affixed necessary Court-fees for such a. 
suit. The appeal accordingly fails and is 
dismissed with costs. 

N.K. Appeal dismissed. 

(1) [1912] 16 C. W. N. 849=14 I. 0. 7^” 
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Duval, J. 

Keshub Chandra Ghoudhury and an^^ 
other — Decree- holders — Petitioners. 

V. 

Joyfulnessa Bibi and others — Opposite * 
Parties. 

Civil Rules Nos. 664 and 665 of 1927^ 
Decided on 10th November 1927, from i 
order of 2nd Munsiff, Nilphamari (Rang- 
pur). D/- 23rd February 1927, in Misc-j. 
Cases Nos. 1 and 2 of 1927. 
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(a) Civil P. C., O. 9, R, IS-^Order setting 
aside ex-parte decree cannot he assailed in 
appeal against the decree finally passed. 

An order setting aside an ex-pjarte decree can- 
not be assailed in an appeal Which might be 
brought against the decree finally made after 
■the ex-parte decree has been set aside : 22 Cal, 

931, Foil. [P 398 0 2] 

(h) Civil P, C., O. 1, R, 1 — Ex-parte rent 
decree can he set aside as against some of the 
defendants only— Civil P. C., 0. 9 R. 13. 

A rent decree can be obtained against soma of 
the holders of a holding without every holder 
being impleaded and so an ex-parte rent decree 
can be set aside as against some defendants and 
remain a perfectly good decree against the 
others : A, I, R. 1925 Gal. 1056, {F. D,) and 
<6 a. L. J. 226, Ref. [P 398 0 2] 

Radha Binode Pal — for Petitioners. 

Fadul Suq and Jahnabi Gharan Das 
Gupta — for Opposite Parties. 

Judp^ment. — These two Rules were 
obtained in respect of two orders in two 
rent suits setting aside in their entirety 
two ex'parte decrees. It appears that in 
these suits there were in all fourteen 
defendants, five of whom were females. 
Decrees were passed ex parte and subse- 
quently there were sales, but the finding 
of fact is that the summons had not been 
legally served on the five female defen- 
dants who also had been kept out of the 
knowledge of the decrees for a condder- 
able period after the decrees were passed. 
The learned Munsiff, therefore, set aside 
in toto the two ex-parte decrees on the 
application of the five ladies. Against 
this order these Rules ware obtained. 

A preliminary point is taken that, as a 
matter of fact, this is not a matter for the 
use by this Court of S. 115, Civil P. C., 
because when the Suits are re- tried, the 
order setting aside the ex-parte decree 
will be then liable to bo attacked in 
appeal, and in support of that proposition, 
the learned advocate for the opposite 
parties has referred me to certain deci- 
sions of other High Courts. I am, how- 
ever, bound by the decisions of this Court, 
and the decisions of thi^ Court are 
against the contention that an order set- 
ting aside an ex parte decree could be 
assailed in an appeal which might bo 
brought against the final decree made 
after the ex-parte decree has been set 
aside. I would only refer to the case of 
Ghintamom Dassi v. Baghoonath Sakoo 
(l). This disposes of the preliminary 
point. 

Two grounds are taken before me on 


behalf of the petitioners. The first is 
that the whole decree should not have 
been set aside, but only the decree as 
affecting these five ladies ; and, secondly, 
that the learned Munsif wrongly put the 
onus on the petitioners in respect of the 
plea of limitation. As to the second 
point: I do not think, there is much sub- 
stance in it. It appears clear fron(> the 
findings of the< learned Munsif that the 
ladies were kept out of the knowledge of 
the decree and the proceedings against 
them also in execution only till within a 
few days of the present applications 
being made. As to the first point: the 
argument for the petitioners appears to 
me to have considerable weight. It is now 
settled that a 'rent decree oan be obtained 
against some of the holders of a holding 
without every single holder being implea- 
ded. I would refer to the recent Full 
Bench case of Kailash Chandra Mitra v. 
Brojendra K. Ghakravarti (2). There- 
fore, it would not have been illegal to 
have granted decrees in respect of these 
rents against the nine male defendants 
only. It is also not disputed that an ex- 
parte decree oan be set aside as against 
some defendants and remain a perfectly 
good decree against the others: see the 
CBtSQ oi J adubansa Narain v. Hari OAa- 
ran (3) It follows, therefore, that, even ' 
if the five lady applicants had never been 
made parties, there would have been per- 
fectly gooi decrees for rent against the 
other nine defendants. It is urged, there- 
fore, that the order of the learned Munsif 
in these two matters should be varied 
and the decrees set aside only in respect 
of the five ladies and not as against the 
male defendants. The learned advocate 
for the ladies has argued that there is no 
reason why this Court should invoke its 
jurisdiction under S. 115, oven though 
the learned Munsif has not acted strictly 
in accordance with law in setting aside 
the decrees in toto. I am inclined, how- 
ever, in the interest of limiting litigation, 
as I hav j the power, as the learned Mun- 
sif has acted illegillv, to set aside his 
order setting aside the decrees as against 
the nine male defendants, as I consider it 
would be in the interest of justice that I 
should do so. 

I, therefore, make the rules absolute to 
this ex‘ent: that the orders setting aside 
these decrees shall op^rite as against the 

(2 1 A.I.R. 1925 CaT7 L0)6 (FTb.T " 

(3) [1907] 6 O.L.J. 226. 


(1) [1895] 22 Oal. 981. 
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^ve applicant ladies only and the decrees 
'Stand against the other defendants. As 
•each party has been parfcially successful. 
1 l make no order as to costs. 

N.K. Buie made partly absolute. 
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V Page and Duval. JJ. 

Bhabesh Chandra Banerjee and others 
— Defendants 1, 2 and 4 — Appellants. 

V. 

Shyama Sundari Debi and others — 
Plaintiffs— 'Respondents. 

Appeal Nos. 382 and 956 to 960 of 
1925, Decided on 4th January 1928, from 
appellate decree of the Sub- Judge, Asan- 
•sol, D/- 13th November 1924. 

Bengal Tenancy Act, 5. 105 — Rent entered in 
the record-of- rights — Application to enhance 
rent — No application to correct the entry under 
S. 105 — Rate of rent is not concluded against 
the landlord by such an application if tenants 
agree to pay higher rent. 

Revenue Court ha? no juriadiotion to- correct 
an entry in the reoord-of-righta in an applica- 
-cation mads under S. 105 merely to enhance 
the rent unless there is an application to cor- 
rect such entry under S. 106, and the rate of 
rent is not concluded against the landlord by 
teason of his having made an application under 
*S, 105 -when the tenants have agreed to pay a 
higher rent. [P 399 0 2] 

Hitalal Chahravarthy for Bankim 
Chandra Mukherji and Sailendra Nath 
Bannerjee — for Appellants. 

Shamdas Bhattaoherfya and Jyotish 
€h, Sirkar — for Respondents. 

Page, J . — The suits out of which these 
appeals arise ware brought to recover 
arrears of rent. The issue which fell for 
determination was whether the rent pay- 
able was at the rate alleged by the ten- 
ants or at the rate alleged by the plain- 
tiff. The difference between the two 
rates is 'equivalent to a sum which at 
some remote period was collected as an 
abwab. Since 1865 the tenants have 
paid, and have received rent receipts, 
upon the footing that the rent payable 
was at the full rate claimed by the land- 
lord; and there is a finding of fact by 
the lower app dlato Court (having regard 
to the evidence adluced on the one side 
and on the other) that there was a valid 
agreement proved between the landlord 
•and the tenants that they would pay the 
'Sum which was made up of rent proper 
and abwabs as consolidated rent. That 
ids a finding of fact which we are not 


prepared to disturb in second appeal. 
The learned vakil on behalf of the appel- 
lant, however, has urged that the rate 
of rent is concluded in favour of the ten- 
ants by reason of the fact that an appli- 
cation was made by the landlord under 
S. 105, Ben. Tan Act, for an enhancement 
of rent. Now the record-of-rights 
sets out the rent as being the rent 
proper and not what I may call the 
consolidated rent now claimed by the 
landlord; and if an application had been 
male under S. 106, Ben. Ten. Act, 
to correct that entry, in my opinion, it 
would not now be open to the parties to 
that application to reagitate the rate 
at which the rent was payable in the 
present suit Bub the application under 
S. 105, was for enhancement of rent, and 
upon such an application the revenue 
officer would not have had jurisdiction 
to correct the entry in the record-of- 
rights. It follows, therefore, that, as 
this is an application to enhance the 
rent under S. 105, and nob an application 
to correct the entry in the record-of 
rights under S. 106, it is not within the 
ambit of S. 105, and the rate of rent is 
not concluded against the landlord by 
reason of his having made an applica- 
tion under S. 105. In the circumstances 
obtaining in this case, therefore, the 
issue as to the amount of rent payable is 
one which the parties were entitled to 
canvass in this suit, and the finding being 
one of fact and adverse to the appellant, 
the appeals fail and must be dismissed 
with costs: one set in each appeal. 

Duval, J.—I agree 

N K. Appeals dismissed. 

A. I. R. 1928 Calcutta 399 (2) 

SUilUAWARDY AND GraHAM, JJ. 

Mt. Maohuni Bibi — Applicant. 

V. 

Jardine Menzies & Go, — Opposite 
Parties. 

Reference No. 4 of 1927, Decided on 
17th January 1928. 

5je Workm9n*a Compensation Act, S. 12 — 
Work undertaken by A as part of his business — • 
Part of work entrusted to B— B sub- contracting 
for the work with Q—One o/C's workmen killed 
by accident — The principal for the purposes of 
S 12 is A, and he can be indemnified by B- — 
Compensation cannot be obtained under the Act 
for any further sub-contracting of the contract. 

Where A undertakes ^vork which is ordinarily 
part of his trade or business, but, for his busi- 
ness, he contracts with B for the execution of 
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part of this work, and B similarly oontraots 
with C for the whole or part of the work he 
himself has contracted for, and one of C*5 work- 
men is killed by accident, the principal for 
the purpose of S. 12 is A, and he is entitled to 
be indemnified by JB, and as regards the ques- 
tion, whether B is entitled in turn to be in- 
demnified by C, the Act does not provide for 
such a contingency. The ‘‘contractor’* referred 
to in sub'S. (2), S. 12 is the contractor who 
contracts directly with the principal as defined 
in 8. 12 (1). If there is any further sub-letting 
of the contract, indemnification cannot be ob- 
tained under the Act and must be sought by 
recourse to the civil Courts. [P 400 0 2J 

Harendra K. Sarbadhikary ^ Subodh 
Ghandra Dutt and Hari Prasanna 
Mukherjee — for Applicant. 

Judgment. — This is a reference by 
the Commissioner for Workmen’s Com- 
pensation, Bengal, under S. 27. Work- 
mens Compensation Act (8 of 1923), and 
arises out of certain proceedings which 
are now pending before the Commissioner 
under the Act. 

The facts appear to bo shortly as fol- 
lows : Messrs. Jardine Monzies <fe Co. 
Architects and Building Contractors, 
undertook to do the ironwork in con- 
nexion with the erection of a garage in 
Central Avenue, and for that purpose 
entered into a contract with one Amulya 
Charan Aich. On 12th December last, 
while a khalasi named Golab Khan, now 
deceased, the husband of the petitioner 
in this case, was at work on the premises 
and was engaged in hoisting a beam an 
iron column post fell upon him, resulting 
in fatal injuries. The widow of the 
deceased thereupon applied before the 
Commissioner for an order on Messrs. 
Jardine Menzies & Co. to deposit the sum 
of Bs. 900, as compensation for the death 
of her husband. 

Messrs. Jardine Menzies & Co. filed a 
written statement denying their liability 
and submitting that, if they were found 
to be liable to pay compeosation to the 
applicant they were entitled under S. 12 
to be indemnified by Babu Amulya Charan 
Aich with whom they alleged they con- 
tracted for the performance of the work 
on which the deceased was said to have 
been engaged. Babu Amulya Charan 
Aich was accordingly served with notice 
as provided by the rules under the Act, 
and duly appeared by pleader and filed a 
written statement in which he stated that 
Messrs. Jardine Menzies & Co engaged 
one N. Bhattachariya as contractor for 
the iron work, who again engaged him 
{Amulya Charan Aich), who in turn 
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engaged Ishak Mia and Maniruddi jointly 
as contractors to do the ironwork. Th©' 
proceedings, as already stated, are pend- 
ing before the Commissioner, and, in th©- 
meanwhile, he has submitted this refer- 
ence, inviting our decision upon a ques- 
tion of law which he has formulated as 
follows bearing upon the application of 
S. 12 of the Act : 

A undertakes work which is ordinarily part 
of his trade or business. For the purpose of 
his trade or business he contracts with B for 
the execution of part of this work. B similarly 
oontraots with C for the whole or part of tho 
work he himself has contracted for. One of C’s 
workmen is killed by accident. 

1. Who, for the purpose of S. 12 is the prin- 
cipal ? 

2. If A is the principal, and is found liable ta 
pay compensation, by whom is he entitled to ba 
indemnified ? If by B then is B in his turn^ 
entitled to be indemnified by C, 

We have considered the relevant sec- 
tions of the Act and our decision on th© 
two points referred is as follows : 

1. The principal for the purpose of 
S. 12 is il; in other words, in this case, 
Messrs. Jardine Menzies & Co. 

2. Messrs Jardine Menzies & Co. being 
the principal, are entitled to be indemni- 
fied by the contractor co whom they 
entrusted the work. That this is so is 
clear from the terms of S. 12 (l) of the 
Act. Whether, however, Messrs. Jardine 
Menzies & Co. entered into the contract 
with Amulya Charan Aich, as alleged by 
them, or with N. Bhattacharjya, as 
claimed by Amulya Charan Aich, is, of 
course, a question of fact for the deter- 
mination of the Commissioner. 

As regards the further question, whe- 
ther B is entitled in turn to be indemni- 
fied by C, the Act does not appear tc 
provide for such a contigenoy. The con- 
tractor referred to in sub-S. (2) of S. 12, 
is the contractor who contracts directly 
with the principal as defined in S. 12 (l). 
If there is any further subletting of the 
contract, indemnification cannot be ob- 
tained under the Act and must be sought 
by recourse to the civil Court. It may 
be, as observed by the learned Commis- 
sioner, that to 'hold G liable to indemnify 
A would ba the construction most work- 
able in practice, and that it would avoid 
litigation. We cannot, however, read into* 
the Act something that is not to be found: 
there. Let the papers be returned to tb© 
Commissioner with our opinion. 

N.K. Reference answer edu. 
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Rankin, G. J., and 0. C. Ghose, J. 

Dwijapada Haidar and another -Ao- 
cusad — Appellants . 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 633 of 1927, De- 
cided on 21st •February 1928, from order 
of Addl. Sess. Judge, 24-Perganah3, D/- 
5th August 1927. 

Criminal P. C., S. 268 — Trial by jury — One 
of the jurymen not knowing English — Charge 
translated to him in vernacular by Public 
Prosecutor and the defence muhktear allowed 
to object if he was not satisfied— Verdict of jury 
unanimous — Accused is not prejudiced. 

Where one of the jurytnea in a oase had not 
an adequate knowledge of English and when 
the peshkar oomtnenoed to translate the 
Judge’s charge in the vernacular, it was found 
to be unsatisfactory because of his lack of sufii- 
cient knowledge of English, whereupon it was 
arranged that the Public Prosecutor being the 
best man available as regards translating capa* 
city would translate the charge to the jury, 
the mukhtear for the defence being told that 
if he wanted to object to any translation he was 
at liberty to object then and there and the ver- 
dict of the jury was unanimous: 

Heidi that there was no reason to think that 
this particular juryman was not given the 
benefit of the correct translation of the Judge’s 
charge and it was a fair trial and the accused 
was in no way prejudiced. [P 402 C 1] 

Mritunjoy Ghatterjee and Monindra 
Nath Banerjee (2) — for Appellants. 

Khundkar--tor the Grown. 

Suresh Ghunder Taluqdar and Molten- 
dra Kumar Ghose — for Complainant. 

Rankin, C. J . — In this oase the two 
accused persons were put on their trial 
on a charge of having raped a girl called 
Tustumoni on 28th May last in the after- 
noon. The girl appeared to be of the 
ago of 16 or 17. It is said that neither 
her father-in-law nor her mother-in-law 
was in the house. 

The defence was that the girl was the 
kept woman of one of the witnesses, Hari 
Narayan and that the whole story was 
false, and it was alleged that it arose 
out of enmity with Hari Narayan. 

There were many questions of fact for 
the jury upon which, it seems to mo, that 
ihe jury might have come to conclusions 
)ne way or the other and would have had 
lome reason in either oase. Wo are now 
lonoerned with the question whether the 
^se was put properly to the jury and it 
k of. no avail at this stage for us to con- 
fer the questions of fact about which 
nare was evidence both wavs. 


We have been taken through the charge 
of the learned Judge and I must say that 
it seems to me an admirable charge. It 
deals with the relevant facta. It omits 
hardly anything of the smallest import- 
ance, and in my opinion, it puts every- 
thing clearly and fairly. It is true that 
in one part of the charge, with reference 
to the question whether the girl was the 
kept woman of Hari Narayan, the learned 
Judge says: 

You will also remember that that was a 
matter which was never put to Tustumoni. 

It appears that that was put to Tustu- 
moni and that, no doubt, is a mistake on 
the part of the learned Judge. I can see 
no other expression in this charge that 
is open to serious oriticizm. The learned 
Judge was endeavouring to describe the 
character of » the country in which this 
hut or house was, pointing out to the 
jury that the incident did not take place 
in a village but in an abadi. It is true 
that there is some evidence that there 
were certain houses not very far away. 
I do not think that that in any way 
shows that what the learned Judge said 
was in any way misleading to the jury. 

It was pointed out that the mother-in- 
law was not called. An explanation was 
given that she was deranged in her mind 
and the learned Judge told the jury that 
if they thought fit they could draw the 
inference that the mother-in-law was 
being kept back by the prosecution. The 
learned Judge might have gone on to say 
that if the jury thought that she was 
being kept back by the prosecution they 
might draw the further inference that if 
she had been called she would have given 
evidence contrary to the prosecution case. 
It does seem to mo that wo may attribute 
sufficient intelligence to the jury in un- 
derstanding what is meant by “being kept 
back 6y the prosecution.” 

Again, as regards the medical evidence 
I can see no serious critioizm to bo rcKade 
upon what the learned Judge has told 
the jury. Ho does not tell them that 
they are not to think about it all. What 
ho does tell is that, although the doctor 
has said that there were injuries on the 
girl that might have been caused in the 
way she says, still the doctor very fairly 
says that if anybody was minded to set 
up a false case of rape it would be quite 
possible to produce sirhilar injuries for 
that purpose; and, therefore, the learned 
Judge says that one cannot decide this 
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case by the doctor’s evidence, that the 
doctor’s evidence is inconclusive and that 
before one convicts a prisoner one must 
do so on the strength of other evidence in 
the case. That I think is a very fair 
way of putting it to the jury and that 
particular passage again seems to me to 
be quite correct. 

The result, in my judgment, is that 
with the exception of this slip where he 
cays: 

You will also remember that that was a matter 
which was never put to Tustumoni, 

-there is nothing that can be found fault 
with in this charge and I am of opinion 
•that that is not a matter of any great im- 
portance. It only concerns with whether 
or not it was put to the girl. It was put 
to the girl and the girl denied it. 

The only other matter is that it has 
been brought to our attention that one of 
•the jurymen in this case had not an ade- 
equate knowledge of English and that ap- 
parently when the peshkar commenced 
•to translate the Judge’s charge in the 
•vernacular it was found to bo unsatis- 
factory because of his lack of sufficient 
knowledge of English. Thereupon it 
seems that it was arranged that the 
Public Prosecutor being the best man 
available as regards translating capacity 
would translate the charge to the jury, 
the mukhtoar for the defence being told 
that if he wanted to object to any trans- 
lation he was to be at liberty to object 
then and there. It strikes me that that 
is perhaps unfortunate but not an unfair 
way of getting the translation made as 
long as it was understood that the mukh- 
tear was free to object whenever he 
thought fit to object. It is said that the 
mukhtear on one or two occasions, at all 
events, did object. That being so, the 
juror was given the benefit of the fact 
that one man put it one way and the 
other man put it the other way and I do 
not think that there was any possible 
prejudice to the prisoner in a matter of 
this sort. After all ‘it appears that all 
the other members of the jury knew 
English sufficiently and that this parti- 
cular member of the jury appears to 
have agreed with all the others. There 
was a finding of the jury that was unan- 
imous. Of course there is a great 
temptation in criminal cases to use any 
loophole which suggests possibility of a 
prejudice that can be exaggerated after- 
wards. Speaking for myself I rather object 


to putting it upon mukhtears or othe^^ 
people that they should consent to do 
something which is not in itself proper 
without their consent. It is very much 
to be wished that peshkars or the Judges 
themselves should explain the charge to 
the jurymen who do not know English, 
but in this case I am quite satisfied that 
there are no reasons to think that this 
particular juryman was not given the 
benefit of the correct translation of the 
Judge’s charge. In all these circum- 
stances I think this appeal must fail. It 
is accordingly dismissed. 

C. C. Ghose, J. — I agree. 

S.J. Appeal dismissed. 

A. 1. R.'1928 Calcutta 402 

SUHBAWARDY AND GrAHAM, JJ. 

K. C. Bannerjee, Official Beceiver — 
Petitior.er, In re. 

Civil Rule No. 1481 of 1927, Decided 
on 20th December 1927, against order of 
Court of President of Calcutta Improve- 
ment Tribunal, D/- 23rd August 1927. 

(а) Land Acquisilion Aci, S» 32 — Compensa- 
Hon money acquired by an incompetent person 
is part of his real property. 

The compensrttion money representing the 
estate of an incompetent person such as idol 
partakes of the nature of real property and 
does not lose its character as such because 
it has been transformed in shape. [P 404 C 2] 

(б) Land Acquisition Acty S* 32 — Acquisition 
Court holds the compensation money subject to 
the orders of civil Court 

Under S. 32 the acquisition Court is not 
absolutely vested with the compensation money. 
It is apparent that possession of the receiver 
is the possession of the Court and the mouey 
if made over to the receiver will remain in 
oustodia legis. The law does not vest the acqui* 
sition Court with such power as to retain the 
money in its possession in spite of the direction 
of a competent civil Court. [P 402 0 2] 

(c) Civil P, C., O. 41, B, 1 — Receiver is the 
officer and representative of the Court — Limi- 
tation on his poivers explained — Beceiver, 

Graham, J . — A receiver by his appointment 
does not become the representative of the 
party, but is an officer and representative of the 
Court which appoints him. Indeed he is fre- 
quently spoken of as **the hand of Court** and 
is merely in possession of the property on behalf 
of the party who may be.ultimately declared to 
be entitled thereto. One or other of the parties 
must eventually be declared to be entitled to 
the securities in question or -at all events to 
retain possession of them. A receiver ap- 
pointed by the Court is merely a temporary 
custodian of the properties on behalf of the 
Court, and holds them for the benefit of the 
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liarty suooessfal in the litigation. He cannot 
deal with the properties in any way without 
the consent and approval of the Court, so that 
no apprehension need arise that the interest of 
either of the contesting parties is likely to 
suffer in any way by reason of his temporarily 
(retaining possession of the properties. 

[P 405 0 1] 

Bipin Chandra Mallik and Kusi 
iPrasun Chatterjee — for Petitioner. 

Suhrawardy, J. — Thia application in 
revision is by the Oifioial Receiver of this 
Court against an order of the President 
of the Calcutta Improvement Tribunal 
by which the learned President refused 
to make over certain Government pro- 
missory notes held in his Court to the 
^petitioner. In the circumstances of the 
>case there is no opposite party and wa 
had to hear this matter ex parte. We 
have given our earnest consideration to 
the facts of this case and to the observa- 
ftion made by the learned President in his 
judgment. The facts are that a portion 
•of the premises No. 28, Giri Babu’s Lane, 
in Calcutta belonging to the debutter 
estate of certain idols was acquired under 
the Land Acquisition Act and the com- 
pensation thereof was deposited with the 
Calcutta Improvement Tribunal under 
B. 31 of the Act, Thereafter some of the 
shebaits of the said idols instituted a 
suit in the original side of this Court 
■against certain persons for a certain 
■declaration which will bo more parti- 
cularly mentioned later. In that suit an 
application was made by the plaintitis 
lor the appointment of a receiver and 
the Court appointed the Official Receiver 
as Receiver in the suit with all the 
powers with which a receiver can be 
vested under 0. 40, R. 1, Civil P. 0. The 
receiver thereafter applied to the Presi- 
dent of the Tribunal that the Govern- 
ment securities representing the compon- 
43 ation money awarded in respect of a 
portion of the debuttor property acquired 
might be made over to him. The learned 
President on certain considerations has 
refused to make over the securities to the 
petitioner. Before proceeding further it 
is necessary to observe that the order 
appointing the petitioner as receiver 
ran in the following words: 

And it is further ordered that the said 
receiver be also at liberty to withdraw the 
' 4ieourities representing the compensation money 
in respect of premises No. 28, Giri Babuls Lane, 
and deposited with the Tribunal of the Impro- 
vement Trust, Oaloutta, and the interest accrued 
^^tte and to aoorue due thereon. 


Since the learned President has de- 
clined to part with the securities in spite 
of the order of this Court, the matter has 
assumed an importance which demands 
very careful consideration by us. The 
main grounds on which the learned 
President has refused to make over the 
securities to the petitioner may be 
summed up thus: (1) The receiver is 
only a trustee for the parties to the suit, 
and no party to the suit is a person com- 
petent to alienate the land within the 
meaning of S. 31, Land Acquisition Act 
1 of 1894 or a person entitled to act 
under 8. 3, prov. (iv) of the Act; (2J 
That the suit in the High Court is a suit 
between parties claiming to bo shebaits 
to which the idols are not parties either 
in name or in substance; and, therefore, 
the properties which belong to idols 
should not be made over to the receiver 
appointed in such a suit; The order 
of the High Court appointing the peti- 
tioner to be the receiver cannot deprive 
the Improvement Tribunal of the statu- 
tory right which it has under the Act of 
retaining the money, under 0. 40, R. 1 
(2) and the order of appointment of the 
receiver cannot operate so as to remove 
from its possession or custody the pro- 
perty as no party to the suit has a 
present right so to remove. 

As regards the first ground it is clear 
on the authorities that the view ex- 
pressed by the learned President is not 
tenatble in the circumstances of the 
present case. As has been held in the 
case of Harihar Miikherjee v. Harendra 
Nath Mukherjee (l), a -receiver appointed) 
by the Court is not ordinarily the repre- 
sentative or agent of either party in 
the administration of the trust. But his 
appointment is for the benefit of all 
parties and he holds the properties for 
the benefit of those ultimately found to 
be the rightful owners; and reliance haj 
been placed on the decision in Jagat 
Tarini Dassi v. Naba Oopal Chaka (2), 
where it is laid down that the receiver 
is the representative of the Court and 
may be deemed to be right arm of the 
Court in exercising jurisdiction invoked 
in such oases for administering the pro- 
perty because the Court can only admi- 
nister through a receiver. The learned 
Judg<is further observed that no doubt, it 

~<1) [iSlOJ 37 Cal. 7i4=6 I, 0. 416=X2 C.L., 
262. 

(2) [1907] 84 Cal. 305-5 0, L. J. 270. 
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some cases the expression is used that 
the receiver may be considered as a 
representative of the parties to the suit 
but this only in the sense that as against 
an adverse claimant his title does not 
stand higher than that of the parties to 
the litigation; and upon this notion of 
the character of the receiver is founded 
the provision in O. 40, R. 1 (2), Civil P.C. 
In Harihar Mukherjee's case (1) the 
question was whetner the receiver ap* 
pointed by the Court could take posses- 
sion of the property without a succession 
certificate It was held that a receiver, 
when he seeks to take possession of the 
subject ‘matter of the litigation under an 
order the Court is not a person who 
claims to be entitled to the effects of a 
deceased person under the Succession 
Certificate Act, 1889, and he is in no 
sense a representative of the deceased 
person but, is merely entrusted by the 
Court with certain power over the estate 
for temporary purposes. The decision in 
Badha Binode Mandal v. Gopal Jiu 
Thakur (3) rests on the fact that there 
the suit was for declaration of plaintiffs’ 
title as shebaits in which the idol was 
not interested. 

This brings us to a consideration of the 
nature of the suit in the High Court 
which is connected with the second ground 
on which the learned resident’s judgment 
is founded. The suit in the High Court 
as appears from a perusal of the plaint 
is no doubt for a declaration that the 
plaintiffs and some of the defendants 
Are shebaits of the idol. But there 
are also two prayers in the plaint which 
are relevant for our present purposes. 
The prayer (o) is to this effect : 

It necessary the said debutter estate be ad- 
ministered by and under the direction of this 
honourable Court, 
and, (p) 

if neoessary a scheme be framed for the proper 
performance of the worship of the Thakur. 

It is conceivable that in view of these 
prayers this Court appointed the receiver 
and authorized him to take possession ef 
all the debutter properties including the 
promissory notes in the hands of the im- 
provement tribunal. In the suit the 
plaintiffs further prayed that certain un- 
authorized alienations of the idols’ pro- 
perties might be set aside. Considering 
the entire scope of the suit it is difficult 
to hold that the idols were not interested 

l3> A. l KT927“P. 0. 128=54 Cal. 770^4 
I. A. 288 (P, C.). 


in the suit. As has been observed by 
their Lordships of the Judicial Committee^ 
in Jagadindra Nath Boy v. Hemanta 
Kumari Devi (4), that although an idol 
may be regarded as a juridical person 
capable of holding properties, it is only 
true in an ideal sense ; but the fact re^ 
mains that the possession and manage- 
ment of the dedicated properties belong 
to shebaits ; in, other ' words though the*’ 
idol is the owner of a property but being- 
incompetent to manage it, the right of 
management and possession is vested im 
the shebaits. The suit is for the .benefit 
of the idols though a portion of it relates- 
to matters personal to the, plaintiffs. We 
are told that all the other properties be- 
longing to the idols have been taken pos- 
session of by the receiver. There appears>^ 
to be no reason why the promissory notes 
which are in the possession of the Tri- 
bunal should not be taken possession of 
by the receiver as a part of the debutter 
estate. As has been held in Mrinalini 
Dasi V. Abinash Chander Dutt (5) the,- 
compensation money representing the 
estate of an incompetent person partakes 
of the nature of real property and does 
not lose its character as such because it 
has been transformed in shape. The 
money in the hands of the Tribunal 
therefore, is a portion of the debutter 
property which would have come into 
the possession of the receiver under the^ 
direction of the Court if it were not ac*^ 
quired under the Land Acquisition Act : 
see also Kamini Dehi v. Promotho Nath 
Mukerjee (6). 

‘As to the third ground under S. 32, 
Land Acquisition Act, the acquisition 
Court is not absolutely vested with the 
compensation money. It is apparent 
that possession of the receiver is the pos- 
session of the Court and the money if 
made over to the receiver will remain iOj 
custodia legis. The law does not vest] 
the acquisition Court with such power as 
to retain the money in its possession in 
spite of the direction of a competent civil 
Court. Taking all these facts into con- 
sideration I am of opinion that the order 
of the learned President of the Improve- 
ment Trust should be set aside and thak 
he be requested to comply with the order 

7471:1^7] 32^al. 129=31 I.A. 203=8 C.W.N. 

809=8 Sar. 698 {P.C.). 

(5) [1910] 11 C.L.J. 533=6 I.C. 508=14 O.W. 

N. 1024. 

(6) [1912^ 89 Cal, 33=10 I.O. 491=13 C,L, J. 597.*. 
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of this Court by making over the money 
1)0 the petitioner. This rule is made ab- 
solute. 

Graham, J. — I agree and desire to add 
only a few words. The rule was issued 
"xt the instance of the Official Beceiver to 
ihow cause why an order of the President 
of the Calcutta Improvement Trust Tri- 
bunal rejecting the application of the 
Official Receiver to wi^jhdraw certain 
securities deposited with the Tribunal 
under S. 31 of the Act should not be set 
ruside and an order made directing the 
•delivery of the said securities to the 
O^etitioner 

The learned President of the Im- 
provement Trust Tribunal, in refusing 
the application, proceeded mainly upon 
the ground that ho was precluded by the 
terms of the statute (Land Acquisition 
Act 1 of 1894) from acceding to the ap- 
plication, and he has referred in support 
of the view taken by him to certain pro- 
visions of the Act. He has held that the 
receiver stands in the shoes of the parties 
and represents them, and that that being 
so he cannot have any greater power than 
is possessed by the party whom he re- 
presents. The learned President has per- 
haps not considered sufficiently the fact 
that a receiver by his appointment does 
jnot become the representative of the 
jparty, but is an officer and representative 
jof the Court which appoints him. ^ In- 
jdeed ho is frequently spoken of as “ the 
jhand of Court” and is merely in posses- 
jsion of the property on behalf of the 
party who may bo ultimately declared to 
bo entitled thereto. One or other of the 
parties must eventually be declared to be 
entitled to the securities in question, or 
at all events to retain possession of them. 
A receiver appointed by the Court is 
merely a temporary custodian of the pro- 
perty on behalf of ‘the Court and holds 
'them for the benefit of the party success- 
ful ip the litigation. He cannot deal 
with the properties in any way without 
the consent and approval of the Court, 
«o that no apprehension need arise that 
the interest of either of the contesting 
parties is likely to suffer in any way by 
reason of his temporarily retaining pos- 
session of the properties. For these rea- 
sons and also in view of the order made 
on the original side of this Court by Mr. 
-Justice Pearson I agree with my learned 
brother that the order which has been 
•anade by the President of the Improve- 


ment Trust Tribunal cannot be sustained 
and that this rule should be made abso- 
lute. 

N K. Rule made absolute- 
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Mukerji, j. 

Bani Kanta Mondal and others — De* 
f endants — Petitioners , 

V. 

Hemanta Kumar Ghose and others — 
Plaintiffs — Opposite Parties. 

Civil Rule No. 952 of 1927, Decided on 
29th November 1927, against decree of 
Sub Judge, Khulna, in S. C. C. Suit 
No. 28 of 1927, D/- 22nd April 1927. 

Provincial Small Causes Act (9 0 / 1887), 
Sch. 2, Art, 35 (ii)‘-Suii for damages for taking 
away paddy^No offence under Ch, 17, Penal 
Code^ disclosed — Suit is cognizable by Small 
Cause Court, 

A suit for mesne profits against a trespassed 
is cognizable by Small Cause Court and Cl. (2) 
of S. 35 has not effected any change in the law. 

Plaintiff had obtained as against the defen- 
dants delivery of possession of a certain land 
through the Court. Thereafter litigation went 
on between the plaintiff and the defendants, 
and taking advantage of the said litigation the 
defendants did not give up possession, and con- 
tinuing in such possession took away the paddy 
that was standing on the land and appropriated 
the same to their own use. The plaintiff sued 
for damages for use and occupation. 

Held : that the suit was cognizable by 
Small Cause Court as damages that had been 
claimed were not for any act which amounted 
to any criminal offence within the meaning of 
Chap. 17, I. P. C. ; 28 C. L, J, 120, Dist. 

[P 406 C 2] 

S. C. Bose and Saroj Kumar Chatterjee 
— for Petitioners. 

Sarat Chandra Roy Choudhuri and 
Sajiti Kumar Roy Choudhuri — for Oppo- 
site Parties. 

Judgment. — I am of opinion that fro 
accede to the contention urged on behalf 
of the petitioners in this Rule would bo 
to hold that all suits for recovery of 
mesne profits against trespassers are out- 
side the cognizance of the Court of Small 
Causes. Sch. 2, Art, 31, Provincial Small 
Cause Courts Act, was construed by this 
Court prior to the introduction of Cl. (ii) 
of Art. 35 in the case of Kunjo Behary 
Singh v. Madhub Chandra Ghose (l), and 
a Full Bench of this Court held that 
suits were cognizable by Courts of Small 
Causes. To find out whether the intro* 

(1) [1896] 23 Cal. 884 (F.B.). 
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duction of Cl. {ii) to Art. 35 in the said 
schedule has eifected any change in 
the law it may not be out of place to 
refer to what was said* in that case by 
Trevelyan, J. He observed that suits for 
damages in the nature of mesne profits 
were cognizable by a Court of Small 
Causes even under Act 11 of 1865. It 
would require very strong reasons to 
suppose that the introduction of Cl. (ii) 
was made in Art. 35 with the object of 
unsettling the practice that has obtained 
in this country ever since the foundation 
of Courts of Small Causes, and indeed to 
those who are familiar with the history 
of this clause it is well known why and 
to meet what class of cases this clause 
was introduced. 

Turning now to the allegations con- 
tained in the plaint upon which the 
plaintiff’s cause of action is founded what 
is stated in paras. 6 and 7 thereof is this 
that the plaintiff had obtained as against 
the defendants delivery of possession 
through the Court on the 17th November 
1921, that thereafter litigation went on 
between the plaintiff and the defendants, 
and that taking advantage of the said 
litigation the defendants did not give up 
possession and continuing in such posses- 
sion took away the paddy that was 
standing on the land on the said 17th 
November 1924, and that thereafter they 
illegally grew paddy on the land in the 
year 1332 and appropriated the same to 
their own use and for that the plaintiff* 
sued “for damages for use and occupa- 
tion ” These allegations standing by 
themselves would hardly make out a case 
either under 8. 379, I. P. 0 , or under 
S. 447 thereof. Other elements have got 
to bo proved in order to establish a case 
of criminal trespass or of theft as against 
the defendants. It might well be that 
the defendants acted under a bona fide 
claim of right, that although the Court 
had delivered possession of the land to 
the plaintiff they wore not willing to 
part with their possession in view of such 
rights as they thought they had in the 
lands, and that after acting in that belief 
they did not give up possession but con- 
tinued to be in occupation of the lands 
And to grow crops thereon and to take 
aueh crops as had actually been grown by 
them and belonged to them. I do not see 
how it can be said that the acts com- 
mitted by the defendants necessarily 
amounted to theft or criminal trespass. 


My attention has been drawn to a deci- 
sion of this Court in the case of Abinash 
Chandra Sarkar v. Atul Krishna Bose (2), 
in support of the position which the 
petitioners have taken up, namely, that 
the allegations in the plaint, if estab* 
lished, do constitute a criminal offence. 
It will be seen however, that there is a 
broad distinction between that case and 
the present one. The difference lies in 
this that in tliat case the complainant 
having obtained a decree for possession 
against a certain person had obtained 
actual possession of the land in respect 
of which the decree had been passed — 
actual possession in the sense in which 
the expression is understood in criminal 
law. I am of opinion that the damages 
that have been claimed in the present 
suit are not for any act which would 
amount to any criminal offence within 
the meaning the of Chap. 17, I. P. 0 We 
need not in the present case, look at the 
exceptions contained in Chap. 4, I. P. 0., 
for the determination of this question 
at all. I accordingly hold that the Small 
Cause Court had jurisdiction to deal with 
this suit. 

The Rule is, in my opinion, fit to be 
discharged and I order accordingly. The 
opposite party will be entitled to costs. 
Hearing fee two gold mohurs. 

N.K. Buie discharged . 

(2j [1918J 28 C. 120=48 1. C. 678=z3. 

C. W. N. 335. 
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Mallick, j. 

Khagendra Prasanna Sen — Appellant. 

V. 

Sasi Mohan Tarkasastri and others — 
Respondents. 

Appeal No. 2186 of 1925, Decided on. 
23rd January 1928, from appellate de- 
cree of Addl. Sub-Judge., Noakhali, D/- 
20th June 1925. 

(a) Bengal Tenancy Act, S, 52 — Reduction 
in the area of holding — No stipulation in the 
patta that tenant would not be entitled to any 
reduction of rent — Tenant is entitled to the' 
proportionate reduction of jama* 

SeotioQ 5i gives a stuatutory right to the' 
tenant to have his jama reduced when there is^ 
a reduction in the area of the holding in creat- 
ing a permanent tenure* An agreement with<i 
a tenant to deprive him of the provisions of S. 
52 is valid ; but that agreement must be stated.' 
in clearness. When there is no stipulation in. 
the patta that the tenant would not be entitled! 
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to any reduotion of rent even if there would 
be a reduction in the area of the holding then 
the tenant would be entitled to the propor- 
tionate reduction of the jama: A, I. E. 1924 
Cal 880, Ref. [P 407 0 1] 

(6) Bengal Cess Act, S, iX-^Valuation roll 
is a factor in determining the amount of cess. 

The rate as laid down in the Cess Aot is not 
the only factor in determining the amount of 
cess. There is another factor in determining 
it and that factor is the valuation roll. 

• ^ [P 407 C 2] 

Jyotis Chandra Quha'^tov Appellant. 

Judgment. — This appeal arises out of 
a suit for recovery of arrears of rent. 
The defence inter alia was that the 
defendant was entitled to a reduotion of 
the jama as admittedly a portion of the 
holding had been acquired by Government 
and that the cess which the plaintih had 
claimed was excessive the plaintiffs hav- 
ing claimed cess at the rate of 24 annas 
in the rupee whereas according to the 
defence it should have been only six pies 
in the rupee. This defence found favour 
with the first Court and the trial Judge 
gave a part* decree to the plaintiffs in 
accordance with the case for the defence. 
In appeal, the lower appellate Court set 
aside the judgment and decree of the 
Court of first instance and gave a full 
decree to the plaintiffs. The defendant 
has come up to this Court in second 
appeal. 

The first point that arises for consid- 
eration is whether the defendant was 
entitled to a proportionate reduotion of 
the jama. The learned Subordinate 
Judge could not allow any reduotion of 
the jama principally on two grounds. 
One of these grounds was that there had 
been nothing in the patta under which 
the land was held to show that the 
defendant would bo entitled to a reduo- 
tion of the jama in case there would bo 
a reduotion in the area of the holding. 

I do not see how that ground can bo 
sustained. S. 62, Ben. Ten. Act, gave 
a statutory right to the defendant 
to have his jama reduced when there 
was a reduotion in the area of the hold- 
ing. Then as regards the absence of any 
stipulation in the patta on the question 
of reduotion of rent : it is true that in 
creating a permanent tenure (as the 
tenure in the present case is) an agree- 
ment with a tenant to deprive him of 
the provisions of S. 52 is valid ; but that 
agreement must be stated in clearness : 
Umesh Chandra v. Mati Lai (l). In the 
(1) A, 1. B. 1924 Gal. 880. 


present case, as I have stated beforer 
there was no stipulation in the patta 
that the defendant would not be entitled 
to any reduction of rent even if there 
would bo a reduction in the area of the 
holding. 

The second ground on which the 
learned Subordinate Judge refused to 
allow a proportionate reduotion of rent 
to the defendant was that as the land had 
originally been let out on two pattas in 
which there were two different rates of 
rent given no reduotion of rent was poa* 
sible under the ordinary rule of three. 
But it appears that the defendant in an 
additional written statement gave full 
details of the two holdings as created by 
the two pattas and also of the subse- 
quent amalgamation of them with an 
average rate of Rs. 3-l'6 per kani. 
The plaintiffs in no part of their caso 
challenged these allegations as they are 
to be found in the schedule attached to 
this additional written statement. In 
these circumstances and remembering 
also that the point of the present average 
rate was never raised in the Court of 
first instance I am of opinion that the 
learned Subordinate Judge was not justi- 
fied in raising that point and in making 
it one of his grounds for refusing the 
defendant a proportionate reduotion. 
The two grounds on which the lower 
appellate Court lefused to allow any 
proportion ite reduction in the rent are 
both, in my opinion, unsustainable and 
I am of opinion that the defendant was 
in the circumstances of the case entitled 
to a reduotion of the jama as claimed 
by him. 

There was another point urged before 
me and that was about the amount of 
cess allowed to the plaintiffs. The plain- 
tiffs were allowed by the lower appellate 
Court an amount of cess as it is to be 
found in the settlement khatian. The 
learned vjakil for the appellant contended 
that this was not proper inasmuch as the 
Cess Act does not allow any rate higher 
than six pies in the rupee. But the rate 
as laid down in the Cess Aot is not the 
onl jr factor in determining the amount 
of cess There is another factor in deter- 
mining it and that factor is the valua- 
tion roll. The rate of cess at Rs. 3-6-4; 
per year, as it is to be found in the 
settlement khatian, must be presumed 
to be correct and as observed by the 
learned Subordinate Judge there wae 
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nothing in the present case which 
rebutted that presumption. The rate at 
which the lower appellate Court has 
allowed cess to the plaintiffs must, there- 
fore, stand. 

The result, therefore, is that the 
appeal is allowed in part. The plaintiffs 
will get a decree for rent at the rate 
admitted by the defendant. But they 
will get cess at the rate as it is to be 
found in the settlement kbatian after 
making a proportionate reduction in the 
sum as in the case of the rent. I make 
no order as to costs in this appeal as no 
one put in any appearance on behalf of 
the respondent at the time of the hear- 
ing The costs in the lower Courts will 
be in proportion to the success and 
failure of the parties. 

N.K. Appeal allowed in part 
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Duval, J. 

Nilmani Mondal — Defendant 3 — Ap- 
pellant. 

V. 

CheJcan Mondal and others — Defendants 
1 and 2— 'Eespondents. 

Appeal No. 182 of 1925, Decided on 
5th January 1928, from appellate decree 
of Sub-J. Khulna, D/- 27th April 1925. 

Civil P, C., O. 41, B, 31 — A judgment of the 
appellate Court should decide the points of fact 
should not he merely one^of affirmance* 

Where the judgment of first appellate Court 
simply affirmed the judgment of the lower Court 
just saying that there was a previous decree and 
so there oan be a decree now 

Held: that. the judgment was not a sufficient 
judgment. It ought''to decide the points of fact. 

[P 408 C 2] 

Sarai Kumar Ghatterjee — for Appel- 
lant. 

Muhunda Behary Mallik — for Bespon- 
dents. 

Judgment. — In this case, the plain- 
tiffs brought a suit in respect of one and 
a half bighas of homestead land, their 
i^se being that the tenancy was created 
by acceptance of a kabuliyat from the 
predecessors of the defendants. Of* the 
three defendants, defendant 1 denied that 
he had any interest, defendant 2 did not 
appear and defendant 3 contested saying 
that the land was not held under the 
plaintiff at all but held under one Hari 
Mondal at a different rental, from whom 
be had a potta which he produced. The 


V. Habi Nath Chaudhuby 1928 

first Court decreed the suit He went in* 
to the evidence and found that the rela- 
tionship of landlord and tenant in res- 
pect of this land existed between the 
parties and the rent was due. He con- 
sidered the fact that there had been a 
previous decree for rent in which a kabu- 
liyat was mentioned, though the kabu- 
liyat on which the plaintiff based the 
inception of the tenancy was ndt pro-^ 
duced in the present suit. He also con- 
sidered other points and then gave his 
decision. The learned Subordinate Judge 
however, in delivering a judgment of 
affirmance, has dealt with nothing at all 
except that he says that there was a pre- 
vious rent* decree. On the other hand, 
he says the potta of the defendants does 
not show that it relates to this land but 
be also says 

We do not know whether the kabuliyat lands, 
whatever they may be, are the same as plaint 
lands but that is no matter and the identity of 
the same may be left open. 

I cannot hold that this is a sufficient 
judgment by a final Court of fact for the 
disposal of this matter. The defendant 
has a right to have a judgment deciding 
the points of fact and not merely a judg- 
ment in affirmance come to by just say- 
ing that there was a previous decree and 
so there can be a decree now. In the re- 
sult, I must set aside the judgment of 
the Subordinate judge and send back the 
case for re-hearing of the appeal accord- 
ding to law. Costs in this Court will 
abide the result. 

N.K. Case remanded. 
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Page and Graham, JJ. 

Man Mohan Pandey — Plaintiff — Ap- 
pellant. 

V. 

Hari Nath Ghaudhury and others — De- 
fendants — Respondents. 

Appeals Nos. 1581 to 1588 of 1925, 
Decided on 5th August 1927, from ap- 
pellate decrees of Spl. Judge, Jessore, D/- 
25th March 1925. 

Evidence Act^ S* 32 (2) — Rent suit by land- 
lord — Account books from 4he landlord's 
sherista tendered in evidence and admitted 
under 8. 32 (2) — The fact that they were made 
in the absence of and without the assent of the 
tenants and were uncorroborated is not suffix 
dent ground to consider them as of no value* 

In a suit by a landlord under S. 105, Ben. 
Tea. Act, f or settlement of fair and equitable 
rent, the tenants produced dakhilas to prove 
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certain holdings had been held at a uni* 
^orm rate of rent for more than 20 years. In 
^rder to rebut a presumption in favour of the 
tenants the landlords tendered in evidence 
certain account books from their sherista. The 
lower Court admitted them under S. 32 (2), but 
•refused to attach any value to the entries in 
these account book because these books were 
prepared in the landlord’s sherista, in the ab* 
•sence of tenants, and they were uncorroborated. 

Held: that the fact that merely because those 
hoo^s were prepared in thj^ landlord’s office in 
^the absence of the tenants and they were un* 
xsorroborated was not a sufficient ground for 
refusing to attach any value to the entries in 
-those books as evidence: 28 JSojh, 291; 16 C. L, 
J, 24; 16 C. L, J. 328; and 47 Cal, 266, Bef, 

[P 409 0 2] 

Samt Chandra Bay Choudhury, An' 
cianda Charan Karkoon, Subodh Chandra 
Lahiri and Bijali Bhusan Sanyal — for 
Appellant. 

Tarakeswar Pal Ohoudhury and Jiten- 
dra Mohan Banerjee — for Respondents. 

Page, J . — This is an appeal from a 
decision of the learned Special Judge of 
Jessore reversing a decision of i^the 
Assistant Settlement Officer of Jessore. 
The appeal arises out of an application 
cby a landlord under S. 105, Ben. Ten. 
Act, for settlement of fair and equitable 
rent. A large number of holdings v^ere 
under consideration, but this appeal re- 
lates only to eight of them. The record- 
•of-rights is in favour of the landlord, and 
rin the record-of- rights is an entry to the 
^effect that the holdings under dispute are 
those of settled raiyats, and, therefore, 
prima facie the rent was liable to en- 
hancement under certain circumstances. 
l?he tenants who are now respondents 
pray in aid S. 50, sub-S. (2), Ben. Ten. 
Act, and produced dakhilas which pro- 
ved to the satisfaction of both Courts 
that these eight holdings had been held 
^t a uniform rate of rent for more than 
20 years. In order to rebut the presump- 
tion which under such circumstances will 
arise in favour of the tenants the land- 
lords, who are now appellants, tendered 
in evidence certain account books from 
their sherista, namely jama wasil baki 
gamabandi, sheha and karcha papers. 
These papers relate to the year 1872 and 
onwards, and both the lower Courts have 
considered these account-books upon the 
footing that they were admissible in 
evidence under S. 32, sub-S. (2), Evi- 
•dence Act, 1872. The entries in these 
books, therefore, were admissible, in 
avidence without corroboration: see 


Bampyarabai v. Balaji Shridhar (l) ; 
Dukha Mandal v. W. N. Grant (2) ; 
Aktowli V. Tarak Nath Ghose (3) ; 
Umed Ali v. Khaje Habibulla (4). The 
entries in these •account-books were also 
admissible in evidence notwithstanding 
that they were made in the absence of 
and without the assent of the tenants. 
But the weight to be attached to the 
entries in these account-books was a 
matter to be determined by the tribunal 
whose duty it was to take them into 
consideration, and in second appeal, if it 
is clear that the lower appellate Court, 
under a proper appreciaition of the law 
material to the matter in hand, had come 
to a finding of fact upon the issue as to 
whether the entries in those account 
books outweighed the evidence of the 
dakhilas produced by the tenants or not, 
this Court would not interfere with the 
finding at which the lower appellate 
Court arrived. 

In the present case, however, it is ap- 
parent from the judgment of the learned 
Special Judge that he has not considered 
the relative weight to bo attached to the 
entries in these account-books and the 
rent receipts produced by the tenants 
upon the merits of the documents at all. 
In my opinion, the learned Special Judge 
approached the consideration of this 
matter from the wrong standpoint, for, as 
I understand his judgment, the ground 
upon which he refused to attach any 
value to the entries in these account 
books, whatever they might have been 
and however genuine they were, was that 
these books were prepared in the land- 
lord's sherista and 

it is not fair to charge the tenants with 
liability on the strengh of papers prepared in 
the zamindar’s office 'in the absence of the 
tenant, 

and that no value is to be attached to 
such paper in the absence of legal cor- 
roboration by other sufficient evidence. 
Now, as wo have said, merely because 
papers such as those in question are not 
corroborated or merely because they were 
prepared in the landlord's office in the 
absence of the tenants, is not a sufficient 
ground for refusing to attach any value 
to the entries in those books as evidence. 

(1) [1904] 28 Bom. 294=6 Bom. L. R. 60. 

(2) [1912] 16 C. L. J. 24=16 I. 0. 467. 

(3) [1912J 16 0. L. J. 328=17 I. C. 266=17 
C. W. N. 774. 

(4) [1919] 47 Cal. 263=56 I. 0. 38=31 0. L, 
J. 68. 



410 Calcutta Indra Mohan Roy v. 

In this oase, in my opinion, in oonsider* 
ing the facts the learned Special Judge 
misdirected himself as to the law, and 
the case must be remanded to the lower 
appellate Court in order that the appeal 
should he determined according to law. 
It is not to be understood that because 
this case is remanded for re-hearing this 
Court has expressed or ‘formed any opin- 
ion whatever as to whether the entries 
in these documents taken together with 
the other evidence in this case are suffi- 
cient to establish that the tenants of 
this holding are liable to have the rate 
of rent, that they are now paying, read- 
justed. It may be that after considering 
these documents and the other evidence 
the learned Special Judge will come to 
the conclusion that the entry in the re- 
cord* of -rights is correct. On the other 
hand, he may take an opposite view. 
But inasmuch as the entries in these ac- 
count books have been held by both the 
lower Courts to be admissible under S.32, 
sub-S. (2), Evidence Act, the learned 
Special Judge is not entitled to sum- 
marily dismiss them from consideration 
together with the other evidence in de- 
ciding the issues which fall to bo deter- 
mined upon the appeal. The result is 
that the decree of the lower appellate 
Court is set aside, and the case is sent 
back to that Court to be dealt with in 
accordance with law. Costs of and in- 
cidental to this appeal abide the result. 
We assess the hearing-fee in this appeal 
at two gold mohurs. 

This judgment will also govern the 
other seven analogous appeals. 

Graham, J.— I agree. 

N.K. Case sent back. 


A. I. R. 1928 Calcutta 410 

Mukerji, J. 

Indra Mohan Accused — Appli- 

cant. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 1014 of 1927, 
Decided on 20th December 1927, from 
order of Sess. Judge, Dacca, D/- 25th 
August 1927. 

[a) Motor Vehicles Act (8 of S, 6 — Mo- 

tor driven without owner*s knowledge by an 
unlicensed driver — Owner is not liable — Nor is 
he liable even if his licensed driver had per- 
mitted the unlicensed driver to drive* 

Where a partcular intent or state of mind is 
not of the essence of an offence, a master can 
be made criminally liable for his servant’s acts 
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if an act is expressly prohibited, but not other- 
wise; and he cannot be so made liable if the act 
provides for liability for permitttng and cans- 
ing a certain thing unless it can be shown that 
the act was done with the master’s knowledge 
and assent, express or implied. [P 411 C 2] 

Where a motor bus is driven by a person who- 
has no license without the knowledge of the 
owner, the owner cannot be convicted. Nor 
can he be convicted on the ground that his* 
licensed driver had given the unlicensed driver 
permission to drive: A* I. B. 1924 Cal. ^85,. 
Rel. on: 38 Cal. 415 ahd 45 Cal. 430, Dist. 

[P 412 C 1] 

(6) Tort — Master*s liability — A servant has^ 
no implied authority to engage a stranger to dO‘ 
work on behalf of his master so as to render 
the master liable for the stranger s act — Master 
and servant. 

A servant has no implied authority to engage^ 
a stranger to do work on behalf of his master, 
so as to render the master liable for the stran- 
ger’s acts or defaults except perhaps in a case* 
of necessity, which term comprises only well- 
known exceptional cases: (Case law discussed).. 

[P 412 Cl] 

Mahendra Kumar Ghose and Suresh 
Chandra Taluqdar-^ior Petitioner. 

Judgment. — The petitioner is the^ 
owner of a motor-bus which was on a- 
certain day driven by a person who had 
no license to drive. The petitioner has 
thereupon been convicted under S 16^ 
Motor Vehicles Act (8 of 1914) and sen- 
tenced to pay a fine of Bs. 15 and an^ 
order has been made under 8. 18 of the’ 
Act cancelling his license for a period of 
six months. This rule is directed against 
the said conviction, sentence and order 

The petitioner ’t defence was that sevens 
or eight days before the date of the occur- 
rence he had left for home leaving the^ 
bus in charge of his licensed driver and 
that ho was not liable if any unlicensed 
person drove the bus during his absence* 
and without his knowledge. There was* 
a further defence that the licensed driver 
was on the bus but it has been disbelie- 
ved. The licensed driver Krishna was 
examined as a Court witness. He said 
that on the day in question, he went 
away to take his meals asking one Shyam 
Lai Das to act as driver bub as a matter 
of fact one Nalini who had no license* 
has driven it. He said further that the* 
petitioner had gone home some days be- 
fore the date of the occurrenoe. He also- 
said that Nalini was the manager of the* 
bus and used to accompany him on the* 
bus. There is a further statement in the* 
cross-examination of this witness by the< 
defence which runs in these words: 

The bus was in charge of Nalini and not ot 
myself. 
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*It is not clear whether by this the 
witness meant to deny the allegation of 
the petitioner that he had left for home 
leaving the bus in charge of ’the witness; 
but as the Magistrate has not stated any* 
thing about this matter in bis judgment 
I think it is fair to proceed on the sup- 
position that this allegation of the peti- 
tioner has not been disproved. In that 
viQw the question that arises is whether 
the petitioner is punishable for the fact 
that the bus was driven, though without 
his knowledge and without his consent 
express or implied, by a person who is 
not a licensed driver. 

The conviction of the petitioner is 
founded on the liability of the owner 
arising under S 6 of the Act. The rele- 
vant portion of the section runs thus: 

No owner shall allow any parson who is not 
(so) licensed to drive it. 

The Magistrate has purported to follow 
the decisions in the cases of Thornton v. 
Emperor (1) and Baidya Nath Bose v. 
Emperor (2) to which ho has referred in 
his judgment, and on the authority of 
those decisions has held that the peti- 
tioner should have seen that the bus was 
not driven by any man other than a 
licensed driver. Ho has further remarked 
that even upon the decision in the case 
of Viraj Ball v. Emperor (3) the peti- 
tioner is liable as the driving of the car 
by any man other than a licensed driver 
is expressly prohibited by the Act, be- 
cause on the principle of that decision 
the petitioner as master of Krishna is 
liable for the criminal act of Krishna in 
allowing Nalini to drive the bus. 

Now the penal clause upon which the 
conviction in Thornton v. Emperor (1) 
was founded was R 4 of the rules framed 
under the Bengal Motor and Cycle Act 3 
of 1903 which was worded thus: 

No person shall drive or have charge of or 
cause or permit to be used any motor-car, motor 
cycle or trailer which does not in all respects 
conform to these rules or which is so driven 
or used as to contravene any of these rules. 

The rule contravened in that case was 
R. 20 which purported to forbid the 
reckless or negligent driving of a motor 
car. It was held that once the permis- 
sion express or implied to use a oar was 
given the owner remains responsible for 
any misuse of the oar while that permis- 

^ (1) [IQllTsS Cal. ii5=13 G. L. J. 336=9 I.C. 
480=16 C. W. N. 390. 

(2) [1917] 45 Cal. 430=26 C. L. J. 37=42 
I. C. 601=22 C. W. N. 72. 

(3) A. I. R. 1924 Cal. 985=61 Cal. 948. 
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sion lasts and that a general injunotiom 
to the chauffeur never to drive the car 
beyond the regulation speed is not suffi- 
cient to get rid of the owner’s respon- 
sibility. These Rr, 4 and 20 were for all 
practical purposes same as Rr. 3 and 19' 
framed under the Act of 1914 under 
which arose the case of Baidya Nath 
Bose V. Emperor (3). In that case it was* 
said that the language of R. 3 could not 
bo said to bo very happy and that the 
construction of the rule was not free’ 
from doubt but the decision in Thorri- 
ton's case (1) was binding. The view 
taken in Thorton's case (1) has been dis- 
sented from in the case of Viraj Ball 
V. Emperor (3) which was a case under 
R. 3 and R. 16 framed under the Act of 
1914. It has been said in that case that r 
where a particular inteut or state of mind is 
not of the essence of an offence, a master can be 
made criminally liable for his servant’s 
acts if an act is expressly prohibited but not 
otherwise; and he cannot be so made liable if 
the act provides for liability for permitting and| 
causing a certain thing unless it can be shown 
that the act was done with the master’s know-’ 
ledge and assent, express or implied. 

These decisions may bo helpful in in^ 
terpreting R. 4 or R 3 referred to above 
and to which they relate, in which the 
words are: 

No person shall cause or permit to be used 
any motor vehicle etc., 

words which make it necessary to deter- 
mine’ whether the word “person” is meant 
to include an absentee owner. The deci- 
sions properly viewed merely purport to 
lay down rules of interpretation to be 
followed in such and similar cases. In 
uiy judgment they are of little assistance 
in construing the words of S. 6 of the 
Act to which I have already referred and 
which define the liability of the owner 
who is made liable for allowing a person 
not to drive the vehicle. 

The real question is whether in the 
circumstances that have happened in the 
present case the petitioner can be said to 
have allowed Nalini to drive the bus. It 
is a question of fact whether he did so 
or not, and to answer this question it 
will have to be considered : firstly whe- 
ther he did*so himself: and secondly whe- 
ther if Krishna did so, Krishna’s act may 
be imputed to him under any general 
principle of law relating to master and' 
servant. 

As regards the first of these two ques- 
tions: it cannot be said that there is any 
evidence either direct or circumstantial 
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from which any consent express or im* 
'plied can be held to have been estab* 
lished or to be capable of being deduced. 
As far as can be made out it has not been 
established even that the petitioner had 
any knowledge that such a contingency 
was likely to happen. 

As regards the second question : there 
is abundant authority for the proposi- 
tion that a servant has no implied 
authority to engage a stranger to do 
work on behalf of his master, so as to 
render the master liable for the stran- 
ger's acts or defaults except perhaps in a 
case of necessity, which term comprises 
only some well-known exceptional cases: 
Owilliam v. Twist (4) and Haris v. Fiat 
Motors Ltd. (5), (both of which were 
•oases in which the driver left the control 
of the oar allowing it to be driven by a 
strangbr). Similarly where a driver con- 
trary to instructions allowed a third 
person to drive who knocked down a 
passer-by it was held that the owner was 
^not liable as the driver had acted outside 
the scope of his authority: Coogan v. Dub- 
lin Motor Co. (6). But the owner's lia- 
bility may arise if the driver retains con- 
trol of the oar and allows a. stranger to 
drive negligently: Ricketts v. Thos. Til- 
ling Ltd. (7) and Richard v. Shard (8) 
If these general principles are applied-t° 
the present case, the petitioner can 
hardly bo said to be responsible for the 
act of Krishna for Krishna, even if he had 
allowed Nalini to drive the bus, had 
elearly acted outside the scope of his au- 
thority in doing so. 

On no conceivable principle then, in 
•niy judgment, can the petitioner be said.to 
have allowed Nalini to drive the bus and 
consequently his conviction and sentence 
and 'the order of cancellation of his 
license against which the rule is directed 
maust be set aside and the fine if paid 
•should bo refundsd. The rule is made 
'absolute. 

N.K. Rule made absolute. 


(4) [1895] 2 Q. B. 84=64 L. J. Q. B. 474=59 
J. P. 484=43 W. R. 566=72 L. T. 579, 

(5) [1907] 23 T. L. R. 504. 

(6) [1914] 49 I. L. T. 24. 

(7) [1915] 1 K. B. 644=84 L. J. K. B. 342= 
112 L. T. 137=81 T. L. R. 17. 

48) [1914] 31 T. L. R. 24. 
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B. B. Ghosh and Oammiade, JJ. 

Ananda Bandhu Das and others — De- 
fendants — Appellants. 

V. 

Ambica Charan Bhattacharjee and an- 
other — Plaintiff and Co“plaintiff — Res- 
pondents. 

Appeal No. 227^ of 1925, Decided on 
8th December 1927, from original decree 
of Offg., Sub-Judge, 2nd Court, Chitta- 
gong, D/- 15th September 1925. 

Administration — Wife apT^ointed as ad’ 
ministraiix and granted permission to make 
permanent leases for necessary purposes — 
Permanent lease granted by her^ but for pur’ 
poses not necessary for administration^ will he 
deemed to be by her as holder of a widow's 
estate and if not for necessity reversioners 
can set aside — Hindu law — Alienation, 

An executor or administrator does not appear 
to have, according to the law, an absolute 
power to dispose of the property of the deceased 
if it is not necessary for the purpose of ad- 
ministration of the estate, but a bona fide pur- 
chaser may be protected in certain cases where 
a transfer is not for that purpose. [P 415 0 2] 

A will provided. “ In case it becomes neces- 
sary to grant any permanent leases to tenants 
the executors shall be competent to grant them 
under the signature of my wife and at the end 
of each year they shall submit and explain an 
account of the income and expenditure to her.” 
The wife made certain permanent leases to 
have money which was required for purposes 
quite different from what it was the duty of the 
wife to perform as an administratix. 

Held: that the lady was not competent to 
grant the leases as the administratrix 

[P 416 G 1] 

Heldy further, that the leases which were 
granted by the lady were granted by her in the 
exercise of her right as the owner of a widow's 
estate as heir of the testator and, as such, not 
being supported by legal necessity, the rever- 
sioners were entitled to recover possession 
after the death of the widow: English cases 
Referred, [P 416 0 1] 

Sarat Chandra Basah, Chandra Sekhar 
Sen and Nikunja Behari Roy — for Appel- 
lants. 

J ogesh ’ Chandra Roy J Harendr a Kumar 
Dass, Nripendra Chandra Das and Jag- 
neswar Majumdar — for Respondents. 

B. B. Ghosh, J. — This is an appeal by 
some of the defendants, that is, defendants 
7, 10, 16 and the representatives of the 
original defendant 14, against the judg- 
ment and decree of the Subordinate 
Judge, 2nd Court, Chittagong, dated 15th 
September 1925. The'suit was originally 
brought by plaintiff 1 only by mak- 
ing plaintiff 2 a pro forma defendant who 
was subsequently transferred on his 'own 
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applioatioQ to the category of plaintiffs. 
These two plaintiffs olaimed the pro- 
perty in suit as the reversionary heirs of 
one Bhabani Das Bhattaoharja who died 
in October or November 1874 leaving a 
widow Bama Suhdari surviving him. 
Bhabani had previously executed a will 
dated 28th July 1874, by which he had 
appointed several executors. The execu- 
tors renounced their executorship and ihe 
widow applied for letters of administra- 
tion with the copy of the will annexed 
which was granted to her on 8th Febru- 
ary 1875. It appears that on 6th May 
1879 the widow Bama Sundari executed 
two permanent leases in favour of one 
Gour Hari Das (Choudhury), the pre- 
deoessor-in-interest,of*defendant8 7 to 15, 
and the»properties covered by these two 
leases are the only subject-matter of dis- 
pute in this appeal. The Subordinate 
Judge has made a decree for possession 
in favour of the plaintiffs making the 
defendants liable for mesne profits. From 
that decree these defendants have ap- 
pealed to this Court. 

The history after the grant of the 
letters of administration is that the 
agnates of Bhabani Das oppressed his 
widow in various ways so that ^ she was 
obliged to leave the family dwelling- 
house of her husband and had to go to 
live in her father’s residence. In Sep- 
tember 1899 she applied to the District 
Judge for permission to sell certain pro- 
perties. This permission was refused and 
in that order the District Judge made 
certain observations about the revoca- 
tion of the letters granted to her. In 
November 1899 two of the executors ap- 
plied for letters of administration with 
the will annexed of Bhabani Das and 
plaintiff 1 also made a similar applica- 
tion. In the meantime, on 28th Septem- 
ber 1899, Bama Sundari sold her right 
to all the properties to the predecessor- 
in-interest of defendants 1 to 6. The 
learned District Judge granted letters of 
administration to one of the executors 
named Kebal Krishna Bhattaoharji. On 
appeal the High Court set aside that 
order and the result was that the origi- 
nal grant to Bama Sundari was not in- 
terfered with. In September 1906 Bama 
Sundari brought the properties covered 
by the two pattas of 1879 to sale after 
having obtained a decree for rent. It 
will be noticed that this was after she 
had parted with all her interest in the 


properties left by her husband. The 
disputed properties were purchased by 
the predecessor-in- interest of defen- 
dants 16 to 19, who has been found to be^ 
a benamidar of the original lessee Gour 
Hari. Bama Sundari died on 10th Jan- 
uary 1921, and this suit was brought by 
the plaintiffs to recover possession of the' 
properties left by their maternal uncle* 
Bhabani Das, of which the properties* 
subject to the aforesaid leases are now' 
the subject-matter of this appeal. The 
ground urged by them is that there was 
no legal necessity for permanent leases. 
The Subordinate Judge in his judgment 
discusses various points and has come ta> 
the conclusion that the leases were not> 
granted for legal necessity. He has fur- 
ther held that the widow had only limi- 
ted powers of alienation as administratrix; 
and had not the power before the passing, 
of the Probate and Administration Act, 
1881 to grant permanent leases without 
the sanction of the District Judge. Ho 
has also held that the transaction entered 
into by the widow in granting permanent 
leases was not a bona fide one. He ap- 
pears to have been of opinion that the* 
salami which was said to have been paid 
to the lady before the Sub-JSegistrar was 
not actually received by her, but that 
there was only a show of payment. Im 
that view he has decreed the suit. 

The first contention on behalf of tho 
appellants is that the Subordinate Judge 
has misread the law as regards the powers 
of an administrator < governed by the 
Hindu Wills Act before the passing of 
the Probate and 'Administration Act asr. 
stated in Phillips and Trevelyan’s book: 
on Hindu Wills 2nd edn , p. 225, by omit- 
ting a “ not ” in the quotation made by 
him. This is true. Their argument is 
that before the passing of the Probate^ 
and Administration »Aot an administra- 
tor acting under the Hindu Wills Act 
had the same authority as an executor 
under S. 269, Succession Act, which was 
made applicable to Hindus by S. 2, Hindu 
Wills Act. S. 269, Succession Act, 1865, 
runs thus : 

An executor or administrator has power to 
dispose of the property of the deceased, either 
wholly or in part in such manner as he may 
think fit. 

I am of opinion that the Subordinate- 
Judge was wrong in his view of the law 
as regards the powers of an adminis- 
trator under the Hindu Wills Act before- 
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•the passing of the Probate and Admin- 
istration Act, 1881. Whether the leases 
are binding on the plaintiffs or not will 
depend on other considerations and the 
matter will be dealt with later on. 

The next point urged is that in any 
view of the case under the terms of the 
will, it should be held that -the widow for- 
feited her right to succeed to* the pro- 
perty by the sale of all her properties 
inherited from her husband on 28th Sep- 
tember 1899 and that the plaintiffs 
were entitled to come in as heirs under 
the Hindu law on that date ; and the 
suit, having been brought in January 
1924, was barred by limitation. With 
regard to this point we are of opinion 
that the appellants’ argument cannot bo 
sustained. Even assuming that the sale 
would work a forfeiture of the right of 
the. widow, which wo are not prepared 
to hold, there is no subsequent disposi- 
tion of the property under the will and 
the result would be an intestacy. The 
widow was the heir under the Hindu 
law and she would-be entitled to hold 
the property as the heir of the testator 
Bhabani Das under any ciroum'^tanoe 
when there was no gift over under the 
will ; and so long as Bama Sundari was 
alive, the plaintiffs would have no title 
bo the property left by Bhabani. 

The first point is a more substantial 
Dno and requires careful consideration, 
[t is contested on behalf of the respon- 
dents that Bama Sundari did not give 
bhe permanent leases of the property in 
question in the course of the administra- 
bion of her husband’s estate, and, there- 
fore, the power conferred upon an admin- 
istrator under S. 269, Succession Act, 
1865, does not come into play. Letters 
of administration were granted to her in 
1875. The finding of the Subordinate 
Judge is that there were no debts to be 
paid by the administrator. It was not 
necessary for the administrator to alien- 
ate the property for the purpose of 
administration, nor does it appear that 
the administration had not already come 
to an end at the time when the per- 
manent leases were given. The leases, 
therefore, granted by the lady were not 
granted by her as administratrix, but 
should be taken as granted by her as a 
Hindu widow, and not being supported 
by legal necessity are not binding on the 
plaintiffs. It is further argued that on 
the finding of the Subordinate Judge, that 


the leases were not bona fide, they are 
not binding on the plaintiffs under any 
circumstance. 

The lease Ex. B (16) shows the reason 
why it was given. The other lease, we 
are told, was in the same terms. There 
the lady describes herself as the widow 
of Bhabani. It is stated that the istem- 
rari mokarrari kaemi daemi patta was 
given for the purpose of her husband’s 
Gaya sradh, for the expenses of her re- 
sidence at Benares and other necessary, 
expenses. These are matters which can- 
not be held to be for the purpose of the 
proper administration of the estate of 
her deceased husband, and she does not 
describe herself in granting the leases as 
administratrix nor does it anywhere ap- 
pear that the lessee was aware that she 
was given letters of administration of her 
husband’s estate. 

I apprehend that the powers given to 
an executor under S. 269, Succession Act 
1865 were for the purpose of conver- 
sion of the testator’s estate into money 
for the payment of debts to the creditors 
and for the facility of division of the 
legacies. The powers granted under that 
Act were the same for all oases of admin- 
istration, whether the testator died 
after leaving a will or died intestate. 
Where it is clear that no debt has to be 
paid and no legacies have to be divided, 
it would be difficult to say that an admin- 
istrator has an unlimited power of sale 
for his own purposes. No authority in 
point has been cited at the Bar with re- 
gard to any restriction on the exercise of 
the power @f an executor or administra- 
tor under S. 269, Succession Act, but as 
that section was taken from the English 
law, I think it is permissible to refer to 
English authorities in order to explain 
the nature of the power, which I shall 
presently do. 

It was contended by Mr. Chan- 
dra Sekhar Sen in reply that the 
fact that the lady did not describe 
herself as administrator did not 
affect the right of the lessee and 
he relied on the case of Preonath Karar 
V. Suraja Coomar Goswami (l), whore 
the Court held that the fact that the 
vendors did not describe themselves as 
administrators but described themselves 
as heirs did not affect the case because 
either as administrators or as heirs they 
were entitled to sell, though as heirs 

(11 [1892] 19 Gal. 26 . 
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they oould not sell anything more than 
itheir owmshares. This would be ap- 
^lioable only to the case of bona fide pur* 
^chasers who had no knowledge that the 
«money was to be applied otherwise than 
for the payment of the lestator’s debts, 
see Oorser v. Cartwright (2), referred to 
in the above case. In Solomon v. Atten- 
borough (3) one of two executors without 
the*knowledge of his oq,* executors, pawned 
.articles of plate belonging to the tes* 
itator’s estate with certain pawnbrokers, 
^ho had no notice that he was not the 
.absolute owner thereof, and he misap- 
splied the money advanced upon them for 
this own purposes. At the date of the 
pledge all the testator's legacies and debts 
so far as they were known had boon paid, 
but the residuary estate had not been 
completely realized and distributed. On 
Ethe death of the pledgor the transaction 
was discovered .and an action was brought 
^by his co-executor and a new trustee 
.against the pawnbrokers to recover the 
plate. The Court of appeal held, revers- 
ing the trial Court, that inasmuch as 
the pledgor had not purported to act as 
^executor, and the defendants had no 
•notice that he was executor, the latter 
had no title to the plate and must deli- 
ver it up to the plaintiffs. The House 
•of Lords affirmed the decision on appeal 
on the ground that the proper inference 
■from the facts was that the executors 
at the time^held the plate not as executors 
^but as trustees and, therefore, the de- 
ceased executor had no power to pledge 
the plate : Attenborough y , Solomon (4). 
In Ricketts v. Lewis (5) it was held that 
an administrator has no power to mort- 
,gage leaseholds of an intestate under 
leases not containing repairing covenants 
in order to raise money for repair- 
ing the property. And such a mort- 
gage will be set aside as against a 
mortgagee who has notice ofithe purpose 
for which the money is raised. Fry J., (as 
ihe then was) observed : 

What authority had the administratrix to 
»TaiBe money for the purpose of repairing the 
property ? It may be that she was liable to 
'repair by virtue of covenants in the lease, but 
ihaving regard to the length of the terms 


(2) [1876] 7 H. L. 731=45 L. J. Oh. 605. 

(3) [1912] 1 Ch. 461=81 L. J. Oh. 242=28 
T. L. B. 226=106 L. T. 87=66 8. J. 270. 

(4) [1913] A. 0. 76=82 L. J. Ch. 178=57 
S. J. 76=107 L. T. 838=29 T. L. R. 79. 

vl6) [1882] 20 Ch. D. 746=80 W. R. 609=51 
L. J. Ch. 837=46 L. T. 368. 


and the time when they were granted that 
does not appear probable, and the onus of 
proving that there was such a liability is on 
the mortgagee, and he has not discharged it. 
It comes then, shortly, to this : that at the 
date of the mortgage Mrs. Lewis did not re- 
quire the money for any purpose which it was 
her duty to perform as administratrix, and that 
she did require it for the purposes of her own 
benefioial enjoyment. 

Applying the principles laid down in 
these oases there cannot be any doubt, 
in my judgment, that the leases in dis- 
pute cannot be sustained. There was no 
debt to pay off the testator ; the lessor 
did not purport to grant the leases as 
administratrix:; she did so rather as the 
widow of Bhabani Das ; the lessee does 
not appear to have any knowledge that 
letters of administration had been 
granted to the lessor,; there*was clear 
notice in the lease to the lessee that the 
money was required ‘for purposes quite 
different from what it was the duty of 
the lessor to perform as an administra- 
trix ; all these circumstances establish 
that the leases are not binding «on the 
estate left by Bhabani Das, even assum- 
ing that the lessee did actually pay the 
premium to the lady as stated in the 
leases. An executor or administrator 
does not appear to have according to the 
law an absolute power to dispose of the 
property of the deceased if it is not 
necessary for the purpose of administra- 
tion of the estate, but a bona fide pur- 
chaser may be protected in certain cases 
where a transfer is not for that purpose 

There can be no doubt that she could 
make alienations for necessity as a Hindu 
widow. But the Subordinate Judge has 
found that there was no necessity for 
such alienation and no attempt has «been 
made to show that that finding is cor- 
rect. It is further argued on behalf of 
the respondents that the will itself does 
not give a free power of alienation by 
way of leases even to the executors. 
Para. (8) of the will says : 

In case it becomes necessary to grant 
any permanent leases to tenants, the ex- 
ecutors shall be competent to grant them 
under the signature .of my wife, and at the end 
of each year, they shall submit and explain an 
account of the income and expenditure to her. 

It is urged that it cannot be reason- 
ably said that when the executors had 
renounced, the widow, would according 
to the will itself, get an unfettered 
power of making alienation by way of 
permanent leases by taking letters of 
administration with the will annexed. 
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I am not quite sure that if it was neces- 
sary for the purpose of administration 
the widow could not grant i'a permanent 
lease by reason of these provisions. But 
on the grounds already stated we are of 
lopinion that the leases which were 
jgranted by the lady were granted by her 
in the exercise of her right as tjie owner 
of a widow’s estate as heir (A Bhabani, 
and, as such, not being supported by 
legal necessity, the reversioners are en- 
titled to recover possession after the 
death of the widow. 

On these grounds the appeal must bo 
dismissed with costs. 

Cammiade, J.— I agree. 

N.K. Appeal dismissed. 
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Page and Duval, JJ. 

Hefajuddin Taluhdar — Plaintiff — Ap- 
pellant. 

v. 

Nabi Nasya and others — Defendants — 
Eespondents. 

Appeal No. 1316 of 1925, Decided on 
4th January 1928, from appellate decree 
of Addl. Dist. Judge, Rangpur, D/- 17th 
February 1925. 

Civil P. C., 0. 13, JR. 2^ Admissibility, 

It is a matter of disoretion with the Court to 
admit oertaiu dbouments at the rehearing ob* 
tained on a review though they were not ten- 
dered in evidence in the first appeal. [P 416 C 1] 

Surendra Nath Das Gupta — for Ap- 
pellant. 

Nirode Bandhu Boy—tov Respondent. 

Biraj Mohan Majumdar — for Dy. Re- 
gistrar. 

Duval, J . — In this appeal, the main 
point which was argued on behalf of the 
appellant was that certain documents 
which were not tendered in evidence at 
the first trial, after a review of that trial 
had been obtained, were admitted in evi- 
dence in the second trial. It appears that 
the reviewing Court by its order did not 
exclude the trial Court from considering 
these documents at the re-hearing and by 
its order granting the review ordered 
that the case should be re-heard. Admit- 
tedly, these documents were relevant and 
admissible. Whether they ought to have 
been admitted or not at the discretion of 
the Court at the re-hearing was a matter 
for the Court to decide and I am not pre- 
pared to hold that these proceedings would 
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be vitiated, because these documents at 
the discretion of the trial Court were* 
used as evidence at the re-hearing. More- 
over, the learned Judge in the lower ap- 
pelate Court, apart altogether from those' 
documents, relied upon certain dakhilas* 
which were at any rate some evidence i» 
support of the very issue upon which the 
disputed documents were used as evidence. 
It cannot be said that the finding of *the« 
lower appellate Court was arrived ab 
without evidence being before it upoui 
which it reasonably could arrive at the* 
decision to which it came. That point, 
therefore, fails. The second point takem 
on behalf of the appellant is that as thet° 
review was granted upon one ground al- 
though the application for review wash 
based upon another ground the subsequent 
proceedings were all vitiated. It is enough 
to say that in the circumstances of this- 
case we should not be disposed to consi- 
der such a point, unless it was taken in^ 
the lower appellate Court. No objec- 
tion, however, to the validity of the re- 
view proceedings was taken in the lower 
appellate Court and, in the circumstances, 
we do not propose to consider it on second 
appeal. The result is that this appeal 
fails and must be dismissed with costs. 

Page, J , — I agree. 

N.K. Appeal dismissed, 

A. I. R. 1928 Calcutta 416 (2) 

Chotznbr and Gregory, JJ. 

Bhadreswar Sardar — Accused — Applt- 

V. 

Emperor-— Opposite Party. 

Criminal Appeal No. 693 of 1927, De^ 
oided on Ist February 1928. 

(а) Evidence Act, S, SO— Statement, for usiny 
it against the co-accused, must he a confessior^ 
in respect of an offence with which all are 
charged, 

A statement made by an accused person, be- 
fore it can be taken into consideration againsb 
a fellow prisoner, as is provided for in S. 30, 
must amount to a confession on the part of th& 
maker vrith respect to the ofience with whicb 
all are charged : 2 All. 444, Bel. on. 

(б) Criminal P. C., 8, 297 — Charge to jury — 
Judge wrongly dealing with a certain state* 
ment as a confession amounts to serious mis- 
direction. 

Where a Judge while charging the jury dealt? 
with a certain statement as a confession, while' 
in reality it was not, 

Beld : that this was a serious misdirection. 

Mrity unjay Chattopadhyay and Man' 
indra Nath Banerji JJ— for Appellant. 

N. K. Khundkar and Anil Ghandr<» 
Boy Chaudhury — for the Crown 


Bhadreswar Sardar v. Emperor 
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Judgment. — The appellant Bhadres- 
war Sardar, along with certain other 
persons who have not appealed to this 
Court, was tried in the Court of the 
learned Sessions Judge of Nadia with the 
aid of a jury for an offence under S. 395 
I. P. 0., and the learned Judge, agreeing 
with the unanimous verdict of guilty of 
the jury, has convicted and sentenced him 
to undergo five years rigorous imprison- 
ment. The learned vakil who has ap- 
peared in support of the appeal has relied 
upon certain misdirections wh’ch he says 
the learnel Judge has committed in that 
he admitted in evidence a certain state* 
ment made by one of the accused, Puma, 
before a Magistrate and wrongly described 
it as a confession. This statement was 
subsequently retracted. Now, the learned 
Judge, first of all, put S. 30, Evi. Act be- 
fore the jury and then he went on to say: 

The principle underlying the section is that, 
^hen a person makes a confession implicating 
himself and others to the same extent, the 
fact of self-implication affords some guarantee 
for the truth of the incrimination of the others. 
But the truth of this guarantee is weakened, 
as in the present case, when the confessing 
accused makes the others take a much more 
prominent part in the dacoity than he took 
himself and says that he was forced by the 
• others to take them to Hazari’s house and it is 
still further weakened, as here, when the ac- 
cused has retracted his confession. Although 
capable of being taken into consideration, 
retracted confessions of this nature are to be 
scrutinized with the greatest care. It has not 
been made on oath, it has not been tested by 
cross examination and its truth has been 
denied by its maker. If the retracted confes- 
sion were the only evidence on ’the record, its 
evidentiary value as against the other two ac- 
cused Bhadreswar and Mohendra would be 
extremely meagre. You will take this confes- 
sion into consideration, gentlemen, only after 
you have carefully weighed and scrutinized the 
whole of the prosecution evidence. 

The learoed vakil has oonteuded that 
the statement made by Purna is not a 
confession, in as much as it is not in- 
criminatory but self-exculpatory. We 
have no doubt, on reading the statement, 
that that is precisely what it is. It has 
been pointed out in many cates that a 
statement made by an accused person be- 
fore it can be taken into consideration 
against a fellow prisoner, as is provided 
for in S. 30, Evidence Act, must amount 
to a confession on the part of the marker 
with respect to the offence with which 
all are charged. It must be a confession 
or, as it was put by Mr. Justice Straigh 
in Empress of India v. Oanraj (1) : 
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the test, 8. 80, Evidence Act into nded 
should be applied to a statement of one pri- 
soner proposed to be used in evidence as 
against another is to see whether it is sufficient 
by itself to justify the conviction of the person 
making it of the offence for which he is being 
jointly tried with the other person or persons 
against whom it is tendered. In fact, to use 
a popular and well-understood phrase, the 
confessing prisoner must tar himself and the 
person or persons he implicates with one and 
the same brush. 

If that test is applied to the present 
case, what do we find ? Purna says that 
he went to the spot — the scene of the 
dacoity — under pressure ; that, in fact, he 
was actually under fear of imminent 
death, that be took no part in the 
dacoity ; that he stood outside the house 
and at the end went away. Mr. Khund- 
kar who has appeared for the Crown has 
contended that, though it may not, 
strictly speaking, be a confession, it is 
nevertheless an admission. But, if it bo 
regarded as an admission, there can be 
no doubt that the learned Judge did not 
put that aspect of the case to the jury ; 
and even then, though it might be con- 
sidered against the person who made it, 
it could by no possibility be considered 
as against the other accused persons. 
When wo find that the learned Judge in 
this case all through dealt with this 
statement as a confession, we cannot but 
hold that this was a serious misdirec- 
tion. In point of fact, a statement only 
becames admissible in evidence at all if 
it is an incriminating statement which 
involves the maker as it does those per- 
sons whom he incriminates It is no 
doubt true that the learned Judge took 
particular pains to explain what little 
value a statement of this kind, especially 
when retracted, has. But, on the other 
hand, it is possible that the mere fact 
that this statement had been placed be- 
fore the jury when it was not admissible 
at all might have led them to a conclu- 
sion at which, in the absence of that 
statement, they would not have arrived 
We think, therefore, that this appeal 
must be allowed and that the proper 
order to make in the case is to set aside 
the conviction and sentence and to direct 
that all the accused persons except 
Bhaku Sardar who has been acquitted 
by the jury be retried on the substan- 
tive charge. 

n.k. Appeal allowed. 


Bhadbeswab Sabdab V. EmpeboB 


(1) L1879J 2 All. 444. 

1928 0/53 & 54 
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Mukerji, J. 

Nibaran Chandra Sikiar — Plaintiff — 
Appellant. 

V. 

Abdiil Hakim and oi/iers— Defendants 
— Respondents. 

Appeal No. 1537 of 1925, Decided on 
2Lst Daceiaber 1927, fro'H appellate decree 
of Addl. Sub-Jndge, Chittagong, D/- 7th 
March 1925. 

Civil P, G., S. 2 (2)— Decree on review is a 
new decree-— Appeal lies from such decree — 
Civil P. 5. lU, 0. 47, P. 4. 

The effect of allowing au application for re- 
view is to vacate the decree originally passed. 
The decree that is subsequently made on the 
leview, even if it does not modify the decree 
originally passed, is a new decree superseding 
the original one and therefore no appeal can 
lie from the decree originally passed : 28 AIL 
240 ; 34 All. 282 ; 44 Cal. 1011 ; and 140 P. R. 
1919 ; Bel. on. [P4L9C 1] 

Krishna Kamal Moitra and Rahindra 
Hath Choudhury — for Appellants. 

Narendra Kumar Das — for Respondent®. 

Judgment. — ^The suit which has given 
rise to this appeal was instituted by the 
plaintiff for declaration of title and re- 
covery of khas possession of certain 
lands. 

The lands comprised of two plots, the 
southern portion of Cadastral Survey 
Plot No. 33 L5 and the whole of Cadastral 
Survey Plot No. 3316. The plaintiff’s 
case was that the lands originally belonged 
to his father in ryoti right and comprised 
a holding held under one Nobo Chandra 
Saha, that the said Nobo Chandra Saha 
sold up the holding at a rent sale, and 
that one Ramesh Chandra Rakshit pur- 
chased it at the said sale and let it out to 
the plaintiff in dar-ryoti interest on 23rd 
April 1920, that the defendants dispos- 
sessed him in August 1920, upon which 
he instituted a suit under S. 9, Speciffc 
Relief Act, but was unsuccessful therein 
and hence the suit. The case of de- 
fendant 1 was that Cadastral Survey Plot 
No. 3315 was held by his father in dar- 
ryoti right under one Sarada Charan 
Sikdar who in 1917 also mortgaged his 
ryoti interest to the said defendants’ 
father. The case of defendant 3 was that 
Cadastral Survey Plot No 3316 belonged 
to certain persons, that under a partition 
and a transfer subsequently made it came 
to be owned in ry<^ti right by defend- 
ant 3, and that be settled it in darryoti 
to defendant 1. 


The Mnnsif decreed the suit, but the 
Suboidicate Judge on appeal has dis- 
missed it. 

The Subordinate Judge has found that 
the documents showed that one Nobo 
Chandra Saha having obtained a decree 
for arrears of rent against the plaintiff’s 
father Ratanmani put the holding up to 
SJble and Ramesh Chandra Rakshit pur- 
chased it at suojh sale in 1900 that in 1906, 
Sarada Charan Sikdar sold his interest in 
the lands to Ramesh Chandra Rakshit, 
and in April 1920, plaintiffs obtained a 
settlement thereof from the said Ramesh 
Chandra Rakshit. He was of opinion 
that ther^ was nothing to show who this 
Nabo Chandra Saha was or whether he 
was the sole landlord and whether Ratan- 
mani was the sole tenant, and that there 
was no explanation why Sarada was not 
made a party in the rent suit which Nobo 
Chandra Saha instituted though Sarada 
along with Ratanmani were recorded in 
Cadastral Survey records as the tenants 
in respect of the two plots Nos 3317 and 
3316, which wore also described thereiu 
as one holding with defendant I’s father 
as a korfa tenant under them. On the 
whole he was of opinion that the rent 
decree and the sale was a shady and 8US'» 
picious transaction. Ho, however, dec’ del 
the appeal on the ground of limitation 
holding that the suit failed as neither the 
plaintiff nor his lessor Ramesh was in 
possession within 12 years before the 
suit. It is this finding on the question 
of limitation that is challenged on behalf 
of the plaintiff who has preferred this 
second appeal. 

To the maintainability of the appeal a 
preliminary objection has been taken on 
behalf of the respondents. It is pointed 
out on their behalf that this appeal was 
filed on 24th June 1925, that prior to 
filing the appeal the plaintiff had filed an 
application for review on 30fch April 1925, 
before the Subordinate Judge and the 
application for review was allowed on 
14th September 1925, the result being 
that the appeal was again heard ; and on 
20th January 1926, a fresh judgment was 
delivered by which the original judgment 
was held to stand good at d a fresh decree 
was prepared and signed on 27fch January 
1926. It is urged that the present appeal 
is in the circumstances not maintainable. 
The appellant, on the other hand, urges 
that by the order granting the application 
for review the Subordinate Judge merely 
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kept bis origiaal judgment in abeyance,’* 
as be expressly said in bis order passed 
•on 14tb September 1925, and that when 
by the judgment ultimately passed on 
28th January 1926, and the decree pro- 
ipared and signed on 27tb January 1926, 
^he original judgment was held to stand 
good, the appellant is competent to 
attack the original judgment and the 
original decree in this appeal. In my 
jopinion the etfeot of allowing an appli* 
jcation for review is to vacate the. decree 
|originally passed, and the decree that U 
jsubsequently made on the review, even 
kf it does not modify the decree originally 
ipassed, is a new decree superseding the 
original one. For this view that I take, 

I do not find any authority directly or 
<3learly in point. The case of Kanhaiya 
Lai V. Baldeo Prasad (1) was ono in 
which the former decree was modified in 
important particulars on the review ; so 
a.lso in the case of Brijbasi Lai v. Salig 
Ram (2j there was a modification. In 
the case of Pyari Mohan Kundu v Kalu 
Khan (3) it is said at p. 10L6 (of 44 Gal ) 
that if the application for review is 
successful the appeal cannot proceed, and 
Kanhaiya Lai v. Baldeo Prasad (l) is 
•quoted in support. The decision of the 
Lahore High Court iu Basheshar Nath v. 
Ram Kishen Das (4) is perhaps the 
•only authority which may be cited as 
tfully supporting my view. 

In the circumstances I think it proper 
to record my views cn the merits of the 
^appeal on which also I think the appeal 
must fail. The argument on the merits 
is that as <the defendants cannot claim 
.any higher rights than those of under- 
ryots, and inasmuch as Batanmani’s and 
Sarada’s names were recorded as ryots in 
the Cadastral Survey records, and be- 
-cause the defendants cannot dispute the 
purchase by Kamesh of Ratanmani’s in- 
terest at the rent sale and of Sarada's 
interest by private purchase, or challenge 
the lease granted by Ramesh to the plain- 
tiff, it should be held that the uader- 
ryoti tenancy which was at one time held 
under Ratanmani and Sarada still con- 
tinues and, therefore, the possession of 
Ramesh and also of the plaintiff is estab- 
lished. In other words, it is contended 
that the relationship as between ryot and 

(1) L1905J 28 All. 240=1 lyoo) A. W. N. 205. 

(2) [1912J 34 All. 282=14 I. 0. 472=9 A. L. 

J. 183. 

(3) [1917] 44 Cal. 1011=41 1. 0. 497. 

<4) [1919J 140 P.R 1919 =541. 0. 966. 


his under-ryoti not having lean deter* 
minel, even though no rent may have 
been paid or received, Ramesh must be 
held to have been in possession and so the 
plaintiff. This argument assumes that a 
mere assigumeut or transfer is sufficient 
to pub the assignee or transferee in pos- 
session as against pet sons claiming to 
hold under the assignor or transferrer, a 
proposition which cannot be seriously pul» 
forward. In my opinion, the finding of 
the Subordinate Judge on the question of 
possession is a question of fact and should 
be viewai as such. 

The appeal fails aud is dismissed with 
costs. 

N.K. Appeal dismissed. 
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B. B Ghosh and S. G. Mallik, JJ. 

Dwijendra Nath Biswas, Narendra 
Nath Biswas and Surendra Nath BisTvas 
— Defendants-r Appellants. 

v. 

Jitendra Nath .Boy— Plaintiffs — Res- 
pondent. 

Appeil No. 1394 of 1924, Decided on 
22Qd March 1927* against .decree of 
District Judge, Jessore, D/- 14bh March 
1924. 

Landlord and Tenant — Lease— Construction 
— Stipulation that rent should not be changed 
on any ground— Dscrectse of two'thirds land by 
dil avion— Tenant was held not entitled to any 
abatement of rent, 

A lease provided : “Youflossee) shall not be 
entitled to take a plea for remission of the jama 
fixed on the ground of failure of oropa on ac- 
count of inundation or drought, on account 
of dearth, abandonment, land lying fallow or 
being in a water logged condition, disposses- 
sion and on any other ground If you do 
that, it shall not be entertained. I (lessor) 
shall not be competent to demand anything 
in excess of the rent fixed on any ground-*^ 
Tvvo-thirdi of land was diluviated by a river;and 
the tenant claimed a proportionate abatement 
of rent- 

Held : that he was not entitled to any abate- 
ment on iliu >r. ri.r. !i 1 of law asthekabu- 

Uyat 0 .fit'iiiied i B:.r>u' rx that no abitement 
could be claimed on any grou’ d [P 421 C 1] 

Jogesh Chandra Roy, Rupendra 
Kumar Hitter and Rajendra Bhitsan 
Bakshi — for Appellants. 

B, L, Hitter and Remenira Ch. Sen — 
for Respondent. 

Judgment. — This is an appeal on be- 
half of the defendants against the deoreo. 
of the District Judge of Jessore modif;y* 
ing the decree of the Munsif, second 
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Court of Narail, in a suit for rent 
brought by the plaintiff who is the res- 
pondent in this appeal. The facts are 
these: ln*the year 1884, the plaintiff 's 
predecessor granted a dar-mourasi lease 
in favour of the predecessor of the defen- 
dants. The lease was with regard to a 
tiertain area of land which the District 
Judge has found to*havo been 1,183 bighas 
at the time when the lease was granted, 
It was for a consolidated rent of Rs. 
l76-8-0*15 gds. per year. It was ob- 
tained on payment of a selami of Rupees 
1,181-4*0. All the rights which a per- 
manent tenure-holder is entitled to get 
under mourasi lease was granted to the 
lessee, that is, he was entitled to enjoy 
and possess the leasehold from genera- 
tion to generation with all the powers of 
an owner on payment of the fixed rent. 
It has been found by the Courts below 
that during the period for which the suit 
for rent was brought, that is, from the 
last half of 1325 B. S. to '1328 B. S. 
nearly two-thirds of the ^demised land 
had been diluviated by the river Madhu- 
mati. The question involved in this case 
is whether by reason of diluvion the 
tenants-defendants are entitled to a 
proportionate abatement of rent for the 
period in the suit The Munsif allowed 
the abatement. The District Judge on 
appeal has held that having regard to 
the terms of the patta the tenant had 
contracted himself qut of his right to 
claim abatement of rent on any ground 
whatsoever. Upon that finding the 
District Judge passed a decree for the 
sum claimed at the rate stipulated in the 
pjitta* 

It is contended on behalf of the ap- 
pellants that they are entitled to a pro- 
portionate abatement of the rent on the 
ground of diluvion. It is argued that 
the right to obtain abatement *in case of 
diluvion is based upon the general 
principle of law which should be enforced 
as a rule of justice, equity and good con- 
science, and, unless there is any special 
contract by which the tenant precluded 
hims df from obtaining the abatement he 
is entitled to claim it. Reliance has 
been placed upon ’certain cases, notably 
the cases of Sheikh Enayatoollah v. 
Sheikh Elaheehaksh (1) and Salimullah 
Bahadur v. Kali Prosonno Parbat (2). 
in support of the contention on behalf 

nu) L1864] w;R. (Act. 

(2) [1916] 22 C. L. J. 569 =33 1. C. 849. 
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the tenant. The general proposition of' 
law as enunciated is not contested by 
the respondent. But the contention or> 
behalf of the respondent is that upon a 
true and proper construction of the* 
agreement entered into in this case the* 
tenant is not entitled to abatement on 
the ground of diluvion. We have, 
therefore, to see whether the contr^actj ia 
such that the tenant cannot rely upon* 
the^rule which has been considered as a* 
rule of tbe nature of justice and equity 
under which he is entitled to abatement 
of rent on account of diluvion The* 
first thing to be noted in the kabuliyat ia 
that it is a mourasi mokarari lease. Th©» 
rent is fixed ; but that does not prevent 
the tenant from claiming an abatement- 
on the ground that a part of the lease- 
hold property is lost by diluvion. The* 
express contract runs thus : 

You shall not be entitled to take a plea for 
remission of the jama fixed 'on the ground ot 
failure of crops on account of inundation or 
drought, on account of dearth, abandonment,, 
land lying fallow 'or being in a waterlogged* 
condition, dispossession and on any other 
such ground. If you do that it shall not be. 
entertained. I shall not be competent to* 
demand anything in excess of the rent fixed on* 
any ground. 

There is also this further passage : 

If Government acquires any land under tho 
dar-mourasi lor its own use or for works for 
the public good you will get the compensation 
but shall not get any abatement of rent on 
that account. 

There is another passage which it is. 
necessary to mention : 

If you find it necessary to surrender the 
jama on account of inability to pay rent at the^ 
rate stipulated you shall surrender after pay- 
ing in full all arrears of rent, and on delivery 
of possession of the land and jama to me to my 
satisfaction. Otherwise you shall remain 
liable for the rent as stated above. 

The contention on behalf of the ap- 
pellant is that there is no special sti- 
pulation that even on account of dilu- 
vion the tenant will not be entitled to 
any abatement of rents : and, thetefore,. 
his right to claim abatement has not been 
taken away by the contract. While th& 
contention on the other side is that 
taking all the provisions that I have al- 
ready cited, it is quite clear that the* 
stipulation was that there should be* 
no abatement of rent nor increase of rent 
on any ground whatsoever. Tf the tenant 
considers that he is being made to pay 
more rent than what he is capable of 
paying it was open to him to surrender 
the land and he cannot say that be is; 
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'Gatitiled to keep the laud whioh has not 
been diluviated and is not bound to pay 
rent at the rate stipulated in the kabu* 
liyat. In our judgment it seams to be 
beyond reasonable doubt that the stipu- 
lation of the parties was that there 
ihould be neither increase nor decrease 
of the rent on any ground whatsoever, 
[f there is any accession to the land by 
alluvion* the landlord would not bo en- 
titled to any increase of rent. If there 
is a decrease of land by diluvion the 
tenant will not bo entitled to any abate- 
ment of rent. There is no question of 
justice and equity in this case because 
it is within the power of the tenant to 
surrender the land at any time ho 
chooses. 

In one of the oases cited on behalf 
of the appellant, Sallimullah v. Kali 
Prosonno (l), the learned Judges de- 
cided the question with reference to 
the stipulation then made by whioh the 
landlord reserved the right to increase 
the rent if it was found on measurement 
that the land was in excess of the area 
lot out. The learned Judges held that 
in the absence of an express stipulation 
the tenant would not bo deprived of the 
firighb to abatement of rent on the ground 
of diluvion. It would be unreasonable 
to hold that the tenants placed them- 
eelves in a position of manifest dis- 
iidvantage without any corresponding 
beneSt. In this case, upon a proper con- 
struction of the kabuliyat. it seoms to mo 
that the tenant was ^placed in a better 
position than the landlord. The land- 
lord would not bo entitled to get any in- 
crease of rent whatever. The stipula- 
tion is in general terms, and notwith- 
standing tbe fact that under the pro- 
visions of th^ Bengal Tenancy Act and 
tinder the Regulation (1825) he would be 
entitled to claim rent for the land ac- 
creted to the leasehold he has precluded 
himself from claiming anything in excess 
of the rent fixed. He cannot ask the 
tenant to give up the land on any ground 
whatsoever, while the tenant has the right 
to surrender it at any time he chooses. 
Under these conditions it seems to me 
that this appeal must be dismissed with 
costs. The appellants’ learned vakil has 
stated before us that they are willing to 
surrender the land. The Advocate general, 
on behalf of the respondent, is willing 
to accept the surrender. But we cannot 
^ivo effect to the statements by the 


learned counsel on both sides. It would 
be quite deSfirable if the teaint<^ cuiender 
the land by giving a proper notice to the 
landlord in whioh case the landlord will 
be bound to accept the surrender. 

N K Appeal dismissed. 
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Rankin, C. J., and Mitter, J. 

Phanindra Krishna Dutt — Plaintiff — 
Petitioner. 

V. 

Baja Promatha Nath Malia — Defen- 
dant — Opposite Party. 

Civil Rule No. 693 of 1927, Decided 
on 23rd August 1927, against order of 
Sub-Judge, Asansol, D/- 16th May 1927. 

(а) Civil P. C , 0. 26, It, 1.— i commission 
ordered to be issued after being satisfied that 
the person is sick ani unable to attend the 
Court — Such order cannot be revised. 

Where a Court is satisfied under R. 1, 0. 26' 
that the person is siok and unable to^ attend 
Court and then has exercised its discretion as to 
whether in those circumstances a commission 
should issue and has issued a commission, that 
discretion cannot be revised under S. 115, Civil 
P. C , whether the judgment of the Court below 
on this interlocutory application consists of a 
complete treatise on the subject or an 'incom- 
plete treatise on the subject : A, I. P. 1927 Cal. 
43 ; A.l.R, 1923 P. C, 73 (P.-C.) ; Bef. : 36 Cal, 
556, Dist, [P 423 C 1] 

(б) Civil P. C., 0. 26, B. I—Comihission 
issued on the ground of sickness — It cannot ^ be 
used unless witness is prevented from giving 
evidence* 

Where a commission has been ordered on the 
ground of sickness or^an^.otb^r sufificient cause 
na one can looh'at it unless it is' found that, at 
the time of the hearing, sickness or infirmity or 
other reason prevents the wltfidss ffcm giving 
his evidence in the ordinary way : 36 Ca2. 566, 
not Foil.; A. I, U, 1923 73, Bel on, . . 

[P 423C2] 

Amg^rendra Nath Bose with Badhika 
Banjan, Gaha and Sitangshu Bhusan 
Bose— ior Petitioners. 

Bejoy Kumar Bhattacherjee— ior Op- 
poiite Party. 

Rankin, C. J.— This is a rule in revi- 
sion obtained by the plaintiff calling 
upon the defendant to show cause why 
an order should not be set aside whereby 
the defendant was ordered to be examined 
on commission at his own request. 

It appears that the suit was launched 
in 1925 for the recovery of some Rs. 49,00Q 
as remuneration due for work done as a 
managing contractor of a colliery and 
that the defendant had paid Court-fee on 
a cDunter-claim for some two and halt 
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lacs, 03 account of damages alleged to 
have been caused to the defendant’s 
colliery by the negligence of the plaintiff. 
The issues which were settled in 1925 
contained a great many matters arising 
out of the counter'c'aim. 

In April 1927 the defendant put in a 
petition that he might be examined on 
cDmmirsion on the ground that he was 
suffering from lumbago which made it 
impossible for him to remain in the same 
position for more than ten minuter. He 
filed a medical certihoate to that effect. 
The plantiff objected. He says that he 
took the point that the defendant in res- 
pect of the counter-claim was really in 
the position of a plaintiff. Ho disputed 
that the defendant was ill as alleged and 
that there was any necessity for his exam* 
ination on commission, and lie attacked 
the independence of the doctor who gave 
the medical certificate. The application 
was repeated and by the order of 6th May 
1927 the Subordinate Judga granted the 
application. It appears from the order 
recorded that the main ground of opposi- 
tion was that 

the case may not be taken up at an early date 
and that the witness, even if he is unwell, may 
recover in the meanwhile. The plaintif! does 
not admit that the witness is really ill. It is 
not known when the case can be taken up. 
Having set out these ntAUar# the learned 
Subordinate Judge on to say this: 

Alter hearing the pleaders 1 do not think that 
it is a fit case in which the prayer for the ex- 
amination of the wit^i^ess on commission shall 
be refused. 1 should however, recoup the other 
party by giving the cost of pleader for the ex- 
amination of the said witness. 

He went on to order that the applicant 
should deposit Es. 96 as plaintiff’s 
pleader’s fee for three days and if the 
examination should last for more than 
three days the witness would be re- 
quired to pay at the rate of Rs, 32 per day 
as the plaintiff s pleader’s fee. 

This Rule was obtained by way of 
challenging that order and reliance has 
been placed by the learned advocate who 
appears for the applicant upon several 
decisions of this Court. To begin with: 
it has to the observed that the present 
case is within 0 26, R. 1, Civil P. C., 
and that it is not a case under R. 4 to 
which different considerations may apply. 
That rule says : 

Any Court may in any suit issue a oommis- 
stou for the examination on interrogatories or 
otherwise of any person resident within the 
iooal limits of its jurisdiction who is exempted 
under this Code from attending the Court or 
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who is from sickness or infirmity unable to* 
attend it. 

In this class of oases we have not to deal 
with the case of a plaintiff who has a choicer 
to brinj his owa suit in a particular 
forum and then asks to be examined on 
commission on the ground that he cannot 
attend at the place where he has oho8en> 
to sue. We are dealing with an appli- 
cation on th3 ground of sickn?ss'0rda6 nor- 
ity and, broadly speaking, even althougb 
a man’s defence con* ists of an ec^uitable^ 
cDunter-claim it would prima facie be 
more just that the defendant even if he 
has a counter-claim, if he really cannot 
attend to give his evidence in Court should 
be examined on commission. Ko doubt 
it was the duty of the learned Sub- 
ordinate Judge to satisfy himself very 
carefully as to the seriousness and reality 
of the sickne s that was alleged and, if I 
may be allowed to say so, the judgment of 
the Subord’nate Judge is very unhappily 
phrased. It is phrased in fabby lang- 
uage and it is incleBnite to a degree. 

The question is not whether this is a. 
fit case in which the prayer for the ex- 
amination of the witness on oommissioii 
should be refused. The question is whe- 
ther it is a case in which it has been 
established by reason of the illness of tha 
defendant that the prayer for examina- 
tion on commission must in justice be- 
granted It is however, in my opinion, 
an unjust hypercritical attitude to take 
to say that the learned Subordinate Judge 
has not intended to find that the defendant* 
is ill and suffe ing from lumbago as al- 
leged, and we have therefore to consider 
whether there is any real reason why this 
order should be interfered with undes 
S. 115, Civil P. C. It i?, quite clear thatr 
in a case of this character the whole 
jurisdiction to make such an order arises^ 
out of the fact, which has to be found, of 
the sickness of the person in question*. 
When it is found that he is unable tc 
attend Court by reason of sickness or 
infirmity the rest is a question of dis- 
cretion, Indeed, it may be said that in 
such a case it would be a very strong 
measure to refuse an examination od. 
oommission. 

fiiearned advocate for the applicant re^ 
lied upon certain cases of this Court and 
of the High Court of Patna. These oasea* 
proceeded u-ually under R. 4, 0. 26 and 
they have reference to the question whe- 
ther a plaintiff choosing his forum should. 
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bd examined on commission. So far as 
those oases are concerned there appears 
t6 be authority for the proposition that 
if a Court does not think that the dts* 
cretion given to the Court by R. 4, 
0. 26, is properly exercised it can treat 
the matter as a material irregularity. 
Other oases seem to go upon the footing 
that the Court can treat the matter as a 
material irregularity unljss it appears 
from the order recorded by the lower 
Court that the principles of law which 
may bo thpught applicable to the subject- 
matter being disentangled they were all 
considered and separately applied. Whe- 
ther these cases are in the least consistent 
with the interpretation of the Privy 
Council, from time to time, of S 115 of 
the Code may be seriously doubted. In 
the present case it is not necessary for 
me to discuss that particular question. 
Given the fact that the Court is satisfied 
under R. 1, O, 26, that the person is sick 
and unable to attend Court and that the 
Court has exercised its discretion as to 
whether in those circumstances a com- 
mission should issue and has issued a 
commission, I am clearly of opinion that 
that discretion cannot bo revised under 
S. 115, Civil P. C , whether the judgment 
of the Court below on this interlocutory 
application consists of a complete trea- 
tise on the subject or an incomplete 
treatise on the subject. 

In the present case however, it is ad- 
visable to call attention to R. 8, 0. 26. 
In a recent case in this Court Mahim 
Chandra v. Naba Chandra (l), before Sir 
Nalini Ranjan Chatterjea and Mr. Justice 
Panton, it has been pointed out that that 
rule is to be treated as a reality. That 
is a case of a man who got himself 
examined at a time when he was outside 
the jurisdiction. At the time of the 
hearing he was within the jurisdiction 
and the other party wanted him to give 
his evidence in Court in the ordinary 
way. The Court as the man’s evidence 
had been taken on commission allowed 
the commission evidence to go in and it 
was pointed out that in those circum- 
stances the evidence tiken on commission 
could not be read as evidence in the 
case against the defendant in view of 
the provisions of 0 26, R. 8, there being 
no material which would ground the 
exercise of a discretion on the part of the 
Cjyjirt to dispense ^ with the proof of the 

(l) A. 1. R. 1927 Oal. 43. 
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various matters mentioned in that rule. 
Again, in the case of Bon Behary Ghat- 
terji V. Satish Kantha Boy (2), Lord 
Atkinson, delivering the judgment of the 
Judicial Committee, commented upon a 
case where it appears that in December 
1916 a commissioner was appointed, evi- 
^noe was given on commission in Janu- 
ary 1917 and the trial commenced in 
February 1917; and the Judicial Com- 
mittee there pointed out: 

Evidence tikan on commission should only be 
permitted to be used where the witness is 
proved to be too ill to give his evidence in Court 
or is absent or for other sufficient reason. If 
Satis went to the Court he could and presum* 
ably would have been accommodated with a 
seat and so on. The whole procedure in this 
matter strongly suggests that it was his aversion 
to undergo the ordeal of an examination in 
open Court, in the presence of those who knew 
him, rather than ill health, which kept him 
from the witness box. 

I take this occasion to point out that 
when this case comes on for trial the 
mere fact that this commission has been 
orderel now will be no reason whatever, 
by any one to look at it unless it is found 
that at the time of the hearing sioknessj 
or infirmity or other reason prevents the! 
witness from giving his evidence in thel 
ordinary way. I say that the more em’l 
phatically as there is some authority in 
the books particularly in the case of 
Dhanu Bam Mahto v. Murli Mahto (3), 
which gives colour to the view that once 
a commission has been ordered and exe- 
cuted the commission evidence goes in 
ipso facto and without further considera- 
tion. I do not say that that proposition 
was intended to be laid down in the case 
in which I have referred, but the decision 
and the reasoning lend colour to that 
view and I am particularly anxious, 
therefore, that it should be made clear to 
the lower Court that R. 8, 0. 26, is as 
much a rule of procedure in the mofusil 
as anywhere else and that what the 
Privy Council has laid down and this 
Court has recently laid down in the case 
to which I have referred js the proper 
method for conducting the case. It does 
not seem to me that in this case the 
question whether the man is shown to 
be so ill that it was advisable to take 
his evidence on commission is a question 
of such a character that the learned Sub- 
ordinate Judge is bound to answer it cor- 

(2) A. I. R. 1923 P. C. 73^ 

(3) [1909J 36 Cal. 666=11 C. L. J. 160=1 
I. C. 366=13 C, W. N. 626. 
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rectly on pain of being guilty of a ma- 
terial irregularity. 

In these oiroumstances I am of opinion 
that this rule should be discharged with 
costs : hearing fee two g^ldmohurs. 

Mitter, J.— I agree. 

N.K. Buie discharged. 
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Mukerji, J. 

Khenta Kamini Dutt — Pro forma- De- 
fendant — Peti t ioner. 

V. 

Aswini Kumar Dutt OiXidL others — Plain- 
tiffs — Opposite Parties. 

Civil Rule No. 823 of 1927, Decided on 
2nd December 1927, from decree of 1st 
Munsif, Small Cause Court Judge, Dacca 
D/- 2l8t March 1927, in Small Cause Suit 
No. 1691 of 1926. 

Provincial Small Cause Courts Act (9 of 
1887), Sch. 2, Art, 31 — Suit for recovery of 
money wrongfully realized is not excluded 
unless accounts are asked for. 

Unless a decree for accounts is asked for, a 
suit for money agsinst a person who is alleged 
to hive wrongfully realized monyes due to the 
plaintiff does not come within the article. 

[P 424 C 2] 

Mohendra Kumar Ghose — for Peti- 
tioner. 

Trailahhya Nath Ghose a,nl Amarendra 
Nath Mitra — for Opposite Parties. 

Judgment. — The only ground on 
which this rule has been issued is that 
the Small Cause Court had no jurisdic- 
tion to try the suit in view of Art. 31, 
Sch 2, to the Provincial Small Cause 
Courts Act. 

There were two defendants in the suit, 
defendant 1 being the principal defen- 
dant and defendant 2 the pro forma defen- 
dant. 

The plaintiffs claimed to recover R3.170 
as house rent, together with Rs. 10 for 
compensation, against defendant 1 who 
was the tenant in the house The claim 
against defendant 2 was worded thus in 
the plaint : 

If it appears and is legally proved that defen- 
dant 1 has in good faith paid to defendant 2 the 
rent claimed or the rent for any month, ‘then 
a decree may be passed against defendant 2 for 
such amount as may be so found to have been 
paid. 

In the course of the trial the plaintiffs 
appear to have reduce! their claim to 
two-thirds share of the rent, defendant 2 
being entitled to the remaining one-third. 


Defendant 2 having admitted to have 
realized the rents and the learned Munsif 
having found that defendant 1 had made 
the payments in good faith, he passed a 
decree against defendant 2 for two thirds 
of the amount which ho had realized. 

It is urged in support of the rule that 
the suit, in so far as it is against defen- 
dant 2, is to recover the profits of im- 
movable property belonging to the plain- 
tiff which have been wrongfully received 
by the defendant. That no doubt is so. 
But, as pointed out by the Pull Beach 
decision of this Court in the case of 
Kunjo Beharv Singh v. Madhub Chandra 
Ghose (l), the only class of suits excluded 
by Art. 31 are those in which the plain- 
tiff claims an account of the moneys 
which the defendant has received and to 
an account of which the plaintiff is en- 
titled because the moneys belonged to 
him (per Petheram, C. J., at p. 889). A 
suit in which accounting is involved is 
not necessarily a suit for account. Tre- 
velyan, J., also at p. 890 says : 

Bub the jurisdiction of the Small Cause 
Court is in my opinion only excluded by the 
Act where such suit is a suit for an account, 
that is, a suit which seeks for a decree, not for a 
definite sum of ’money but ordering the defen- 
dant to account to the plaintiff for moneys 
received by him. The machinery necessary 
for the putting in force of that decree is of a 
kind with which the Small Cause Courts have 
never been supplied, and it has always baeu 
the object of the legislature to confine Small 
Cause Courts to simple suits which are con- 
cluded by the first decree. A suit for an ac- 
count is a suit which seeks for discovery in 
pursuinoe of bhit decree. 

It is clear from these observations that 
unless a decree for accounts is asked for, 
a suit for money against a person who is 
allege! to have wrongfully roalized 
moneys due to the plaintiff does not 
coma within the article. The plaintiff 
in a suit of the present nature can have 
a decree for money so long as he is able 
to prove what moneys were so realized 
by the defendant. 

The ground of the rule in my opinion 
fails. In view of the limited character 
of the rule it is not necessary for me to 
consider whether on any other ground 
the rule may be supported, nor indeed 
have I been asked to do so. The rule is 
discharged with costs : 1 gold mohur. 

S.J. Buie discharged. 


(i) [1896] 23 Cal. 884 (F. B.j. 
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Eankin, C. J. and Mitter, J 

SadhfU Kathalia 3»ndi others — Dafea- 
dants — Appellants. 

V. 

Dhirendra Nath Boy and others — 
Plaintiffs— Eespondents. 

Appeal No. 700 of 1925, Decided on 
4tli Augusfc 1927, ‘froDj appellate decree 
of Dist. Judge, Faridpur, D/- 12th Febru- 
ary 1925. 

Specific Relief Act, S, 42— Pmon interested 
to deny or denying plaintiff's title is not pro 
forma defendant — Civil P. C., 0. 1, Z2. 1. 

If a persoa has deaied the plaintiffs’ title and 
asserted possession in himself so that the plain* 
tiff is entitled to sue him for a declaration re- 
moving a cloud upon his title such a defendant 
is in no sense of the word a pro form v defen- 
dant* ' [P 428 C 1] 

B. M, Sen and Manmatha Nath Boy 
{Jr ,) — for Appellants. 

Hemendra Chandra Sen and Sarendra 
Nath Bose {Sr ) — for Respondents. 

Biraj Mohan Mujumdar — for Deputy 
Registrar. 

Rankin, C. J — This is a .somewhat 
unusual case and a very good illustration 
of the difficulties which are created for 
the lower Courts and which they them- 
selves assist to create. The plaintiffs are 
eight persons called Roy who claim to be 
interested in a certain revenue-paying 
estate under the Collectorate of Jessoro 
and to have in addition a kaiemi mokur- 
ari mourashi jote thereunder ; in other 
words they claim to be entitled to the 
superior interest in the suit lands and.the 
share they claimed is 13 annas four pies 
share. Among the many defendants 
there is a group of defendants des- 
cribed as co-sharer pro forma defen- 
dants who are entitled to the re- 
maining share. The cause of action 
might be very simply stated. It is 
that six persons, one Erfanaddi and 
five others, whom I may call the Bairagis, 
having agreed on certain terms to become 
tenants of certain lands and to execute a 
kabuliyat refused to do so and by execut' 
ing and causing to be registered a false 
kabuliyat which the plaintiffs never ac- 
cepted and by seizing by force the lands 
of schedule (gha) became trespassers 
whom the plaintiffs are entitled to eject. 

The plaintiff’s case is that these six 
persons have put themselves into exclusive 
possession of the properties of Schedule 
(gha) and that- they have no right or 


claim to be in occupation as their ten- 
ants. On any ordinary principles such a 
suit would be brought against those six 
persons and those only, it being elemen* 
tary that the proper defendants in an 
action of ejectmont are the persons in 
possession. That however did not content 
these plaintiffs. They dmpleaded apart 
from their cosharers 107 persons in addi- 
tion to the six persons who have been 
described in the cause-title as principal 
defendants These 107 persons are des- 
cribed in the cause-title as pro forma de- 
fendants. When the plaint is examined 
it contains no claim whatever for relief 
against any of the 107 pro forma defen- 
dants. It contains two statements with 
reference to them that have any import- 
ance. One is that these 107 persons are 
or that some of them are tenants under 
the plaintiffs of other lands. There is no 
suggestion that they are not perfectly 
law-abiding and well-behaved tenants. 
The second is a statement that ‘there was 
an arrangement by which these persons, 
represented by one of their number made, 
a bargain with the plaintiffs, and appar- 
ently with the principal defendants also, 
that the plaintiffs would give them ten- 
ancy of certain other lands — the lands in 
Schedule (ga). The lands which the 
principal defendants are said to have 
trespassed upon and the lands which 
these pro forma defendants are said to 
have soma promise of tenancy in are 
different lands with the exception of two' 
plots — plots 72 and 485. Of these two 
plots I shall say something hereafter. 
These two statements referring to the pro 
forma defendants are the only statements 
affecting them so far as I can discover in 
the plaint and there is no explicit prayer 
for any relief whatever at the end of the 
plaint so far as these 107 persons are 
concerned. In these circumstances before 
issuing summonses upon 107 persons one 
would have thought that the trial Court 
would have examined this plaint under 
O. 7, Civil P. C., and would have re- 
jected or returned it for amendment so as 
to disclose soma cause of action. It may, 
however, be said that the plaint which is 
somewhat complicated was difficult to 
understand and that such a summary pro- 
ceeding was not thought desirable. 

It appears that summonses were issued, 
but no written statements were filed on 
behalf of these pro forma defendants. 
Sometime afterwards the plaintiffs com- 
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promisei wifch »th9 principal defenlanfcs 
and the case canee before the Ceurt for a 
decree. As against the principal defen* 
dants the suit was decreed in terms of 
the compromise. As against the absent 
proforma defendants something, which 
was supposed to b3 a decre'', was passed 
ex parte. It was a statement that as 
against these pro formi defendants the 
suit was decreed ex parte, but it did not 
state what was decreed. It did not give 
any declaration even by reference as no 
amount of reference to the plaint will 
enable anybody to see that anything in 
particular was asked for as against these 
pro forma defendants. What as against 
them was decreed and was supposed to be 
meant it is not easy to discover, x am 
glad to say that I do not find that this 
decree was passed against the^ pro forma 
defendants for any costs. Thereafter 
several of these defendants applied tq the 
Court for restoration of the case so far as 
they were concerned and the decree as 
against them was set aside and they were 
allowed to hie written statements. A 
written statement was put in on their be- 
half in which they objected, first, that 
the plaint disclosR^ no ciuse of action 
against thorn and secondly, that certain 
of them had claims to particular plots of 
the lands in suit as being persons who 
were in possession as tenants of those 
plots. On this basis they objected to the 
plaintiff’s suit as agiinst the principal 
defendants being decreed in terms of the 
solenama. 

The matter went to trial on that basis. 
No amendment was made in the plaint, 
but certain issues were framed which in- 
clude issue (U : 

Have the plaintiffs any cause of actio i ag ^iost 
the answering Tdefendants ? (2) Is the suit 
barrel by limitation? and (6). Hiva the 
answering defendxntis any tenincy in raspeot 
to the lands mentioned in their written 
statements ? Is the plaintiff entitle! to obtain 
khas possession to those linds? 

The learned Subordinate Judge who 
tried the case found that no one of these 
answering defendants hid any claim to, 
or had any possession in, or any right to, 
any of the plots with the exception that 
defendant 92 had a tenancy right in dag 
No 33. Accordingly ho framed what 
was considered to be a suitable decree 
The answering defendants 11, 12, and 14 
who made no claim to any of the plo‘3 
wore struck out and they, therefore, es- 
caped from the suit altogether. As re- 


gards the other defendants those who 
had fail el to establish any right to any 
plot he declared that they bad no title 
or possession to the plots to which they 
laid claim and no locus standi to ques- 
tion the plaintiffs’ title to those dags or 
claim to khas possession to the suit 
lands. It will be observed that these 
d3feQdaQts’ c'aim to be in possession 9 f, 
and to have right to, certain plots was 
fought out and tried in a su t in the 
cause-title of which they were called pro 
forma defendants ; and whei the learned 
Subordinate Judge came to defendant 92 
who had established his claim to 
plot 33 ho dealt with* the matter in this 
way : he removed defendant 92, because 
ho had succeeded, fr;m the category of 
pro forma defendant to the category of 
principal defendant. The learned Dis- 
trict Juige in the end affirmed (with 
a slight correction for the fact that 
the plaintiffs were only entitled to 
13 annas 4 pies share),' the decree of the 
Subordinate Judge. He too declared 
tliat the various defendants except No. 92 
had no locus standi to question plain- 
tiffs’ title or right of khas possession in 
respect to the various dags. He too 
made* the pro forma defendant 92 a 
principal defendant because as to one 
dag he has succeeded. 

On appeal before us it has been argued 
on behalf of these defendants that the 
whole proceedings were misconceived , that 
there were no proper pleadings, no claim 
for relief, no statement of facts which 
would ground any right to relief against 
them. It was also contended be ‘‘ore us 
that the Courts below have not properly 
dealt with the question of limitation 
inasmuch as the case being one under 
Art. 142 the plaintiffs had to' prove that 
they were in possession within twelve 
years. In my judgment there is no 
reason to think that the Courts below 
have made any mistake upon the matter 
of limitation. Their findings are that 
these defendants. are not in possession at 
all and as it is clear that none of them 
claimed any right except a tenancy right 
it is’difficult to see how the plaintiffs' 
claim, if they have any claim against 
the pro forma defendants, is defeated by 
any principle of limitation. But I 
outirely agree with the contention on 
behalf of the defendants that the pro- 
ceedings in this case have been an abuse 
of^the process of the Court. 



1928 Sadhu Eathalia v. Dhibbnbba Nath (Bankin, C. J.) Calcutta 427 


' Yesterday, being desirous to ascertain 
’Whether any of these 106 pro forma de- 
fendants (I omit defendant 8) were per- 
sons who, prior to the issue' of the 
plaint, had by word or act done some- 
thing to deny the plaintiffs’ title to or 
right to possession of any portion of the 
suit lands, we adjourned this case in 
or^er that the learned vakil for the plain- 
tiffs might have an opportunity to see 
whether there was any evidence of any 
such conduct which would justify the 
inclusion of the pro forma defendants 
in this plaint. We have been this morn- 
ing informed by him that at the time 
when the plaintiffs issued their plaint 
they had no knowledge of any claim on 
the part of any one of those 106 defend- 
ants to the suit lands or any part 
thereof 

In these ciic m tances, we have 
to consider what effect we ought to 
give to the cDutention on the part of the 
appellants that these proceedings as 
against the pro forma defendants have 
been a scandal from first to last. 
It is quite clear that the real reason 
why summonses were issued on these 
106 persons was simply this : that the 
lands of ‘the plaintiffs having been at 
. var-ious . times occupied during a time of 
dispute between the plaintiffs and the 
Choudhuris by various squitters and 
other people, the plaintiffs were appre- 
hensive that some of those 106 persons 
might hereafter lay claim to some right 
or interest in the suit lands They had 
no reason to suppose that any such 
claim had been made. They did not 
know in the least which defendant was 
likely to make a claim to which plot and 
the plaint was really a public circular 
issued as widely as possible calling upon 
any person out of the 106 who had any 
mind to invent or discover or assert any 
claim to any part of the suit lands to 
come in and make a claim now, or ever 
after hold his peace. No other inter- 
pretation can be put upon this plaint. 
I need hardly say that that is not a 
proceeding which can be tolerated by a 
Court. When this plaint was ~ issued 
and summonses were served the fifst 
thing which the pro forma defendants 
should have done was to apply at once 
to have it amended or struck out. If it 
was to be amended it was necessary for 
it to contain statements showing that 
the pro *forma-defendants had done 


something which entitled the plaintiffs 
to sue them at all, and until the plaink 
alleged something of that sort it is olear 
enough that there was nothing to which 
any written statement need be directed. 
It is a matter of considerable wonder 
that any learned Judge should have de- 
creed this suit in the first instance ex- 
parte against any of those defendants. 
The defendants in question however failed 
to do that and in failing to do that they 
committed their first mistake. They filed 
in the end. a written staiement in which 
they not only took the line that they 
were accused of nothing that was action- 
able but they took the line that they 
were in possession of and had a tenancy 
right in certain of the^e dags. That is 
a question upon which they invokad the* 
Court’s decision and that question was 
litigated with the plaintiffs and these 
defendants have lost. It is true that 
they did not abandon their contewtioa 
upon issue 1. They then went to 
the learned District Judge. Again they 
urged that there was no cause of action 
against them. Again they urged that 
they were iu possession and had a ten- 
ancy right to certain of these dags. 
Again they lost and they .have come be- 
fot%'thik Court with the satne two pleas : 
first that their case has not been dealt 
with properly on the merits and, 
secondly) that as against them there was 
no case to decide. If there were any 
reason to think that the absence of pro- 
per pleadings in this case bad prejudiced 
these defendants with regard to their 
claim to particular plots our course 
would be very clear, but there is no ques- 
tion of that sort. 

The next question is whether there is 
any real cause of action disclosed now 
at the end of the day by the evidence ia 
the cise against these defendants. It is 
conceded that the evidence in the case* 
does not show that before the plaint was 
issued any claim was being made by 
them, but it ia said that as they made a 
claim in their written statement and as 
the merits of that claim have been adju- 
dicated upon there is no reason now to 
set aside the proceedings merely because 
their claim was made after the plaint 
instead of before. No doubt from a 
common sense point of view there is a 
great deal in this contention and wo 
have to consider whether that conten- 
tion ought really to prevail. The idesw 
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that any one of these 106 people is a 
pro forma defendant in any proper or 
intelligible sense is one which has to be 
•discarded. If a pereon has denied the 
plaintiffs’ title and ‘asserted possession 
in himself so that the plaintiff is entitled 
to sue him for a declaration removing a 
cloud upon his title such a defendant is 
in no sense of the word as pro forma 
defendant. “ Pro forma defendant ** is 
not a term that ever ought to appear in 
the cause-title of any suit or prooeeding. 
It does happen sometimes that a person 
is impleaded merely for the sake of con- 
formity as, for example, thf^^plain tiffs* 
co*sharers in the present case. A person 
may be impleidei to represent the legal 
interest although he is a bare trustee 
having no real interest in the matter, or 
he may be impleaded because he has a 
right or title which is affected by the 
order sought though not prejudicially 
affected. There are circumstances under 
which it is not improper in ordinary 
language to describe a defendant as being 
joined pro forma. But the present case 
is a very different one The defendants 
are persons against whom the plaintiffs 
— if they are asking for anything— are 
asking for a declaration. The plaintiffs 
would seem to have come under S. 42, 
Sp. Rel. Act which entitles a per- 
son entitled to any legal right as to any 
property to institute a suit against any 
person denying or interested to deny his 
title to such character, but I need hardly 
say that it is prima facie a very curious 
discretion to grant a declaration against 
persons who have made no specific claim 
hostile to the plaintiffs’ interest and 
who have in no way asserted or formu- 
lated any claim of a hostile character. 

. If at the time the plaint had been 
issued the plaintiffs had said that 
the defendants so and so (mention- 
ing those defendants who ultimately 
a>ppeared) claim to be entitled to dags 
Nos. so and so and the plaintiffs ask 
for a declaration against them that they 
are not so entitled their plaint would 
have been in substance good. They did 
not say that, but the defendants made a 
claim in their written statement and the 
question is whether these appellants can 
at the same time contend that they were 
in possession of the suit lands with ten- 
ancy-interest and also that prior to the 
plaint they had dqne nothing to justify 
the plaintiffs in bringing their suit 
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against them. In my judgment those 
two positions are inconsistent and, 
although the plaintiffs’ course has been 
as irregular as it well could be, I think 
that these appellants by claiming not 
merely to have a right in but to be in 
possession of parts of the suit lands have 
debarred themselves from succeeding on 
the ground that the plaintiffs cannot 
prove any claim on their part before the 
issue of the plaint. That is the point 
on which this appeal turns. 

As regards defendant 8 : it seems to me 
that he was possibly a proper defendant 
though not a pro forma defendant in res- 
pect of dags Nos. 72 and 485 because it 
would seem that he had been the -plain- 
tiffs’ tenant in respect of these; but the 
plaintiffs had purchased the holding in 
execution of a decree and had only got 
symbolical delivery of possession from 
this defendant. When the plaintiffs 
came to evict a trespasser from those 
plots, defendant 8 as a tenant from 
whom the plaintiffs never obtained pos- 
session was not unreasonably impleaded, 

With the exception of defendant 8 I 
think the plaintiffs’ proceedings against 
all the other “pro forma defendants” 
have been extremely irregular. I hope 
that if ever again a Court finds a hundred 
defendants called pro forma defendants 
against whom there is no real case made 
in the plaint it will take the necessary 
steps to deal with that situation and put 
an end finally to the litigation. It is no 
part of the duty of a law Court to issue 
notices round the world to persons to 
come in to make claims, if any, or take 
objections if any, to the plaintiffs’ evict- 
ing the persons who are in actual pos- 
session of the plaintiffs’ property. 

I think, therefore, that this appeal 
ought not to succeed and should be dis- 
missed but without costs. 

Mitter, J. — I agree. 

D.D. Appeal dismissed. 
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Cuming and Mukerji, JJ. 

Sarat Kumar Boy — Plaintiff — Ap- 
pellant 

V. 

Surendra Nath Joardar and others-- 
Defendants — Respondents. 

Appeal No 1417 of 1925, Decided on 
19bh January 192B, from appellate decree 
of Sub- Judge, Nadia, D/- 3rd Mar. 1925. 
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Landlord and Tenant — — Tenant dis- 
possessed from a portion of the property 
•^Whether suspension of the entire rent should 
he ordered or only abatement oj rent should be 
allowed depends on facts of each case. 

It is not possible to lay down any hard and 
fast rule as to when suspension of entire rent 
should be ordered or when only abatement of 
rent should be allowed where the tenant 
has been dispossessed from only a portion of 
th^ demised properties. Each case has to be 
decided on its particular taots. Where a tenant 
in possession had been dispossessed by the 
landlord from a' considerable portion of the 
demised property and where the settlement 
was for a lump sum of rent and not so much 
per bigha. Held: the tenant was entitled to 
entire suspension of rent : A, I, B, 1925 P* C. 
97 and A, I, E, 1927 CaL T37, List, 

[P 429 C 2 ; P 430 C IJ 

JS. C. Mitter — for Appellant. 

H. P. Mukherji — for Repondants. 

Cuming, J. — In the suit out of which 
this appeal arises the plaintiff sued the 
defendants to recover arrears of rent 
from the last two kists of 1326 to pous 
kist of 1329 at an annual rental of 
Rs. 34-5-32 pies with cesses and damages. 
His allegation was that the defendants* 
father purchased the holding in question 
on 15th Septembar 1919, at an auction- 
sale and that the defendants had been 
holding this jama since their father's 
death. The defendants contested the 
suit. They raised a number of objec- 
tions. The only one with which we are 
concerned in the present appeal is that 
they claim to be entitled to the suspen- 
sion of the entire rent on the ground that 
they have been dispossessed from a large 
portion of the holding by the landlord 

The Munsif overruled the objection of 
the 'defendants and decreed the suit. In 
appeal the learned Subordinate Judge 
found that the defendants had been dis- 
possessed from some portion of the hold- 
ing and that they were entitled to the 
suspension of the entire rent. 

The plaintiff appealed to this Court 
and the appeal was heard by my learned 
brother Mr. Justice Roy and myself and 
we remitted the case to the lower appel- 
late Court for a definite finding as to 
hpw much land the defendants* father 
actually came into possession when he 
purchased the holding at the auction- 
sale and how much land they had been 
dispossessed from, if any, by the plain- 
tiff and, if so, when. The learned Sub- 
ordinate Judge has found that the 
defendants came into possession of at 
least 30 bighas of land when they pur- 
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chased the holding at the auction-sale 
and that they were subsequently dispos- 
sessed by the plaintiff from no less than 
ten bighas of land in Baisakh or 
Joistha 1327. 

Mr. Mitter who appears on behalf of 
the appellant contends and his conten- 
tion has not been opposed by the learned 
vakil who appears on behalf of the res-^ 
pondents that at any rate he is entitled 
to the rent and cesses for the two kista 
of 1326. The Court having found that 
the dispossession did not take place till 
Baisakh 1327 clearly he is entitled to th& 
rent for the last two kists of 1326. 

With regard to the rent for the period 
subsequent to the dispossession Mr. Mit- 
ter contends first of all that the tenants 
are not entitled to the suspension of the 
entire rent. He argues that as the te- 
nants have been dispossessed from a por- 
tion of the demised property they are 
entitled only to an abatement of rent for 
the portion from which they have been 
dispossessed. He argues that the doc- 
trine of entire suspension of rent in a 
case where the tenant has been dispos- 
sessed from only a portion of the demised 
properties does not apply with full force. 
He has referred us to the decision of the 
Privy Council in the case of Katyayani 
Deli v. Udey Kumar Das (l) and to a 
decision of Mr. Justice B. B Ghosh and 
Mr. Justice Roy in the case of SusiH 
Kumar Biswas v. Bajani Kanta Chakra- 
butty (2) Neither of these decisions 
dealt with a case where the tenant, 
though once in actual possession, had 
been actually dispossessed by his land- 
lord. In both those cases the tenant 
never got possession of the demised pro- 
perty. Further in the case of Katyayani 
Debt V. Udey Kumar Das (1), their Lord- 
ships of the Judicial Committee remark 
that the doctrine of suspension of pay- 
ment of rent, where the tenant has not 
been put in possession of part of the sub- 
ject leased, has been applied where the- 
rent was a lump rent for the whole land 
leased treated as an indivisible subjecl;. 
It has no application to a case where the- 
stipulated rent is so much per acre or 
bigha. This remark, as far as I can see, 
does not assist the appellant in any way. 
No doubt every one of these cases is to 
be decided on the particular facts of the 

(1) A. I. R. 1925 P. 0. 97 = 52 Cal. 417 = 52 
I. A. 160 (P. C ). 

(2) A. I. R. 1927 Cal. 737. 
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particular case and it is not possible to 
■ lay down any hard and-fast rule when 
'suspension of entire rent should be 
« ordered or when only abatement of rent 
should be allowed. The learned vakil 
for the appellant has been unable to 
point out to me any single case where a 
[tenant in possession has been dispos- 
.sessed of a considerable portion of the de- 
mised property and only an abatement 
of rent has been allowed, more specially 
in a case where the settlement was for a 
lump sum and not for so much per bigha. 
I think this contention of the appellant 
cannot succeed. 

Mr. Mitter has further contended that 
it is not a case of dispossession by a land- 
lord qua landlord. The landlord pur- 
chased the adjacent property in execu- 
tion of a rent-decree which he himself 
had obtained against the tenant of that 
land and in execution of this decree he 
dispossessed the present defendant of some 
ten bighas of land. It would only be 
a refinement of the word “dispossession’* 
to say that this dispossession of the te- 
nant is not dispossession by the landlord 
qua landlord but in his capacity as a 
tenant. 

These are the only points urged in the 
appeal. The appeal, therefore, fails ex- 
cept for the modification regarding rent 
for the last two kists of 1326 with cesses 
and damages thereon. 

There will be no order as to costs in 
the appeal. 

Mukerji, J. — I agree. 

N.K. Appeal dismissed. 
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Cuming and Mukerji, JJ. 

Hazrat Gul Khan — Aocused'—Appel- 
lant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 618 of 1927 and 
Death Bofereaoe No. 8 of 1927, Decided 
on 15th November 1927, from judgment 
of Addl. Sess. Judge, 24 Perganas. 

5^ (a) Penal Code, S, 302 — {Per Cuming, J.) 
Non-proof of motive is immaterial — {Per 
Mulcerji, J,) Motive, though not necessary to 
bring home the charge, it is relevant to prove 
intention. 

Per Cuming, J , — When in a case of murder 
facts are clear, it is immaterial that no motive 
has been proved* The motive which induces 


a nan to do any particular act is known *to 
him and to him alone. At the highest .the 
prosecution can only suggest what is or may 
be the motive for any purticular act. It may 
be known only to the accused or possibly to 
the deceased and it is quite in possible to prove. 

[P 432 0 1] 

Per MuJce*ji, J. A'otive though not a sine 
qua non for bringing the offence of murder 
home to the accused is relevant and impor- 
tan ton the question of intention. 

(6) Criminal P, C.^ S, 374 — High Ccurt*has 
to form independent opinion — QuesAon of 
misdirection is therefore immaterial. 

The questions of misdirection are of less 
importance in a case of reference, for in a case 
of reference the High Court has to come to its 
own independent conclusion as to the guilt or 
innocence of the accused person independently 
of the verdict of the jury or of the opinion of 
the Judge. 

ajt (c) Penal Code, S. 302— A plunging knife 
into B's stomach — [Per Cuming, J ) A is 
presumed to intend the natural consequences 
of his act and therefore A must be held to have 
intended to cause death or such bodily injury 
as is likely to cause death— {Mukerji J. contra) 

Per Cuming, J, The natural result of 
plunging a knife into a man’s stomach is death 
or such bodily injury as is likely to result in 
death. Ihe man who plunges a knife into 
another man s stomach must know that it 
would cause death or such bodily injury as is 
likely to cause death and that hence death 
would be the probable result of his act. The 
man who does such an act therefore must be 
held to lateud to cause death or such bodily 
injury as is likely to result in death, for a man 
is prehumed to intend the natural oonsequenco 
of his action. If he had not that knowledge or 
intention in the circumstances and he did the 
act with some other knowledge or intention 
then it is for him to prove it, for that is a 
fact peculiarly within his own knowledge 

Per Mukerji, J, The presumption that one 
must be taken to intend the natural or probable 
consequences of his act— a rule of English 
criminal law which, originally but a ^ rule of 
evidence, has now acquired the dignity, of a 
legal axiom — is not always quite easy to apply 
to the Indian criminal law in view of the dis* 
tinotion that the Indian Penal Code makes 
between intention and knowledge. On uhe 
question of knowledge much depends on the 
iutelleotual capacity of the actor. 

Camell, Sures Chandra Taluqdar, 
Surajit Chandra Lahiri and Basanta 
Kumar Sen — for Appellant. 

Lalit Mahan Sanyal — for the Crown. 
Cuming, J. — This is the case of one 
Hazrat Gul Khan who has been tried by 
the learned Additional Sessions Judge of 
21 Parganas sitting with jury. The jury 
found him guilty of murder uuder 
S. 302, I. P. 0. The learned Judge 
agreeing with the verdict of the jury has 
sentenced the aooused to death; and his 
ease has been referred to this Court under 
S. 374, Criminal P. G. for oonfirmation 
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of the senteaoe. The accused has also 
preferred ao appeal against bis convic* 
tioQ and sentence. 

I may here note that the accused 
Hazrat Gul Khan was tried on the same 
charge once before. In that trial the 
jury unanimously acquitted him. The 
learned Sessions Judge who tried the 
ca^e referred the case to the High Court 
and a retrial of the ease was ordered. 

The facts of the case are shortly these: 
The accused Hazrat Gul Khan and the 
deceased Mahammad Alim whom he was 
accused of murdering are Peshwaris. 
The deceased was the brother-in-law of 
the accused. On the day of occurrence, 
the 6th of November 1926, at about 8 or 
9pm, Hazrat Gul Khan and a number 
of other persons were sitting in a certain 
baithak khana attached to the house in 
which the deceased Mahammad Alim 
lived. Mahammad Alim was lying on a 
khatia. The accused Hazrat Gul Khan 
came there and after some time got up 
and went to a certain waterpot for 
taking a drink of water. As he did so 
cn passing the khatia on which Maham- 
inaci Alim was lying he pulled out a 
knife and struck the deoeasaii Mahammad 
Alim in his stomach. The accused then 
ran away pursued by some of the 
witnesses. On their way they met one 
Gul Hamid who is a watchman in the 
service of the railway company at 
Naihati railway station They told 
him to try to arrest Hazrat Gul Khan. 
These witnesses then went to the thana. 
The thana officer behaved with what can 
only be described as great slackness. 
They did not take the trouble of record- 
ing statements these persons made to 
them or. of taking cognizance of the case. 
They told them to fetch the wounded 
man. The witness returned to fetch him 
and found him dead. They then took 
the dead body of the deceased to the 
thana and a first information was then 
recorded. Meanwhile the accused Hazrat 
Gul Khan was arrested at or near 
Naihati railway station by Gul Hamid 
and some other railway servants and 
brought to the thana. On these allega- 
tions the accused has bean charged with 
murder. The defence is a plea of in- 
nocence. He states that he was arrested 
as he got down from the ‘train having 
come from a place called Matiabruz. He 
did not himself suggest why he had been 
falsely accused of the charge. It is 


suggested that some one else, perhaps 
Habib Sha, one ^of the witnesses, 
committed the deed and for some reason 
or other, wjiich is Dot given, Hazrat 
was accused of doing it. 

Now, the two principal witnesses 
against the ao3used are Habib Sha and 
Abdul Kayem. Habib Sha is a man of 
some 60 years of age and Abdul Kayem 
is a boy of about 15 or 16. According to 
their statements they were actually 
present at the time when the murder was 
committed and saw the occurrence. 
They pursued the accused. After a very 
careful consideration of their evidence I 
am convinced that they have spoken the 
truth. Their evidence certainly agrees 
with each other. "A few minor discrepan- 
cies have been pointed out between these 
two men’s evidence. For instance one 
says that the assailant jumped over the bed 
after striking the blow, while the other 
says that the accused ran away round 
the end of it Further Habib Sha states 
in one part of his evidence that there was 
a quarrel between the deceased and the 
accused some 11 days before and that 
that was the last quarrel between them, 
while further on he states that there 
was a quarrel on the day of occurrence. 
These are obviously petty discrepancies 
of minor importance. One fact goes 
strongly to prove the truth of what 
they state, namely, that the name 
of Hazrat Gul Khan as the assailant 
was given out almost immediately after 
the occurrence. That is quite clear from 
their evidence and also from that of Gul 
Hamid, the railway watchmen. Unless 
Habib Sha had given out the name of 
Hazrat Gul Khan to the watchman Gul 
Hamind, Gul Hamind would have had no 
reason whatever for arresting Hazrat Gul 
Khan when he found him at Naihati 
railway station and taking him to the 
thana Further it is clear I think from 
the evidence of the police officers that 
when Habib Sha and Abdul Kayem went 
to the thana the first time they gave out 
the name of the assailant. The police 
officers say that they did, but they, the 
police officers, did not trouble fchemselves 
to take down or remember it. But it is 
very difficult to imagine that Habib Sha 
would dare to give a different name when 
he came back to the thana a second time 
with Mahammad Alim’s dead body. He 
could not possibly know whether the 
police officers did or did not remember 
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the name he had given out when he firs j 
came there. In such circumstances he 
would nob venture to change the name. 

Mr Camell who appears for the ac* 
cused has argued that the story which 
this witness told is improbable, first, 
because Habib Sha and those acsompany- 
ing him gave up the chase after meeting 
Gul Hamid and went to thaua. There 
is nothing improbable at all in this con- 
duct. Habib Sha is a man of about 60 
years of age and Abdul Kayem is a boy of 
about 15 or 16. The assilant was armed 
with a knife and these witnesses, if their 
story is true, had just seen him use his 
knife upon Muhammad Alim. It was most 
unlikely that they were at all anxious to 
catch him up. Ha mi^t have used the 
knife on them if they had caught him. 
Obviously their safest course was to go 
to the thana and to report the matter to 
the police and to leave it to them to 
arrest the accused person. 

Then it is contended that it is very 
unlikely that the assailant would have 
gone to the railway station. I cannot 
see why. Probably or possibly his inten- 
tion was to get away by train. But for 
the fact that Habib Sha had met Gul 
Hamid he would have probibly succeeded. 
The evidence would go to show, I chink, 
that Hizrat Gul Khan was larking about 
the outskirts of the railway station when 
he was arrested. It is impossible to 
argue that a man must follow some par- 
ticular course of action in particular 
circumstances, 

Next it is argued that there was no 
motive to commit the crime. It would 
be more correct to say that the prosecu- 
tion has not proved any motive. When 
facts are clear it is immaterial that no 
motive has been proved. The motive 
which induces a man to do any particular 
act is known to him and to him alone, 
At the highest the prosecution can only 
suggest what is or may be the motive for 
any particular act. It may be known 
only to the assailant or possibly to the 
deceased and it is quite impossible to 
prove. Had the story been a concocted 
one it is more than probable that some 
story of quarrel at the time of assault 
would have been invented to explain the 
assault. The fact that there is none, to 
my mind, goes some way to show that 
the witnesses were relating exactly what 
they had seen. 

Then it is contended that there must 
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have been blood on the ground wherer 
the murder was committed and on the- 
charpai on which he was alleged to havo* 
been lying and as there was not it was 
probaUe that the murder was committed! 
somewhere else by some one else and the^ 
body was brought to the thana from 
some other place. There is really no* 
substance in this contention. For there^ 
is no evidence on the point one way of 
the other. It may be that the bowels* 
protruded and stopped the external bleed- 
ing. The medical evidence would go to* 
show that there was a large amount of 
internal bleeding. No question was put 
to the doctor specifically on this point,, 
possibly because this view of the case i^ 
attempted to be made out for the first 
time in the appellate Court. Habib doe» 
say in his evidence and in the cross- 
examination that part of the bowels* 
protruded. This would certainly to som^ 
extent support the view that the pro- 
secution has set up why there was not a. 
large amount of external bleeding. 

Then it has been argued that th^ 
learned Judge misdirected the jury as to 
the way in which they were to deal with 
the evidence of the witness Mir. Ali 
whom the prosecution had declared to bo 
hostile. Mr. Camell contends that tho 
learned Judge told the jury that so far 
as the prosecution is concerned his evi- 
dence should be totally disregarded an(i 
might be used by the accused adversely. 
Possibly this is the correct view of law. 
But the questions of misdirection are of 
less importance in a case of reference, for 
in a case of reference we are obliged to 
come to our own independent conolusioa^ 
as to the guilt or innocence of the ac- 
cused person independently of the verdict 
of the jury or of the opinion of the Judgo. 
Neither as far as I can see the misdirecr 
tion, if any, really affected the verdict 
of the jury. 

There is the usual suggestion that there 
were many witnesses who must have 
seen or known what had occurred and 
that these witnesses had not been exam- 
ined. After the first trial this Court 
did give direction that certain persons 
named should be examined as witnesses.^ 
They were the persons who lived in tha 
vicinity. But they were unable to throw 
much light upon the occurrence 

I have no hesitation in coming to the* 
conclusion that it was the accused Hazrat 
Gul Khan who stabbed the deceased 
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Mabonaed. Alim. The accused Hazrafe 
Gul Khan made no attempt to prove the 
case he put forward that he was arrested 
ou getticg down from the train on his 
way from Matiabruz. 

As to what the act of Hazrat Gul 
Khan apiounts to, the view I take is 
[that it would amount to murder. The 
Inatural result of plunging a knife 
jinto a man’s stomach ia death or such 
bodily injury as is likely to result in 
death. The man who plunges a knife 
into another man’s stomach must know 
it hat it would cause death or such bodily 
jinjury as is likely to cause death and 
'that hence death would be the probable 
Iresult of his act. The man who does 
jsuoh an act therefore must be held to 
linbend to cause death or such bodily 
injury as is likely to result in death, for 
a man is presumed to intend the natural 
consequence of his action. If he had not 
that knowledge or intention in the cir- 
cumstances and he did the act with some 
other knowledge or intention then it is 
for him, in my opinion, to prove it, for 
that is a fact peculiarly within his own 
knowledge. I would therefore hold that 
the offence was murder and that seeing 
that the attack was made on an unsus- 
pecting and apparently unarmed man 
the proper punishment is the extreme 
penalty of the law. 

My learned brother, however, for cer- 
tain reasons is of the opinion that the 
act of the accused amounted to causing 
grievous hurt with a cutting weapon. 
Although I do not agree in that view I 
am not prepared to differ from him. 

We set aside the finding and sentence 
under S. 302 and find the accused Hazrat 
Gul Khan guilty under S. 326, I. P. 0., 
and sentenced to ten years rigorous im- 
prisonment. 

Before parting with this case I think 
wo ought to draw the attention of the 
Inspector-General of Police to the per- 
functory way in which the police has 
dealt with the case. When complaint 
was first made at the thana, according 
to the statement of the police officer, the 
complaint was of a cognizable offence 
yet no attempt was made to record the 
statement of the person making the 
complaint or to make any enquiry. 

Mukerji, J. — Having given the case 
the anxious consideration that it deserves 
I have come to the same conclusion as 
my learned brother on most of the points 
1928 C/56 & 56 
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that arise in it. It will serve no useful 
purpose to set forth the reasons on which 
my findings are based as most of them 
are the same which my learned brother 
has given in the judgment he has just 
delivered. I agree with him in his con- 
clusion that the injury on the deceased 
was inflicted by the prisoner and none 
else, that the whole of the oocurrenco 
took place in what is referred to as the 
baithakkhana ghar in the evidence, and 
that the blow was struck when the- 
deceased was lying on the khatia, as is 
the case for the prosecution. The two 
eye witnesses, P. W. 3 Habib Shah Mir 
and P. W. 4 Abdul Kayem, not withstand^ 
ing the variance that has on behalf of 
the prisoner been pointed out in their 
evidence, are in my judgment worthy of 
credit, and nothing, in my opinion, has 
been established which would entitle the 
Court to reject their evidence as untrust- 
worthy, in so far as they purport to 
attribute the injury on the deceased to a 
blow dealt by the prisoner with a knife. 
The argument that P. W. 3 Habib Shah 
Mir himself might have dealt the blow 
is too fantastic to deserve any serious 
consideration. The enmity that has been 
sought to be established as between this 
witness and the deceased as affording a 
motive on his part to commit the crime 
is based upon an inference which even if 
sound is too far-fetched ; and on the 
other hand his conduct immediately or 
soon after the occurrence chasing the 
supposed culprit, taking steps to get 
him arrested, and seeking the help of the 
police is utterly inconsistent with the 
supposition that we have been asked 
to make. I think the witness named 
the prisoner as the assailant immediately 
or very soon after the occurrence and 
there can be no vestige of a suspicion 
that there was any opportunity, far less 
any endeavour, to concoct a case as 
against the prisoner, or to implicate him 
falsely. 

I think it may be reasonably held 
upon the evidence, such as it is, that 
the name of the assailant was given 
at the thana by the witness when he 
went there for the first time at about 
8 p. m. and I am not prepared to put up- 
on the passage in the evidence of P.W. 21, 
Sub-Inspector Kamala Pati Sen Gupta, 
the meaning which the prisoner’s learned 
counsel desires us to do, the {)a*3sagd 
which runs in the words: 
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Beyond saying that one man had struck 
another with a knife they said nothing further 
then about the accused. 

I do not think the witness meant to 
suggest that the name of the accused was 
not given, having said a few moments 
earlier that he could not remember 
the names that were given. In my opi- 
nion the passage only means that no fur- 
ther details as to what the accused did 
were given beyond the infliction of the 
injury with a knife. If the assailant 
was then named at the thana, it is in- 
conceivable that it could be any other 
than the one who was charged in the 
first information lodged at the same 
thana only two hours after by the same 
* informant. Again, it is fairly clear that 
the arrest of the prisoner took place in 
consequence of the information which 
P W. 3 Habib Shah gave to P. W. 6, the 
railway watchman, Gul Hamid Khan, 
very soon after the occurrence and before 
Habib Shah and others started out for 
the thana Added to this is the evidence 
of the other eye-witness P. W. 4 Abdul 
Kaveni against whom I can find nothing 
which can lend the slightest colour of a 
suspicion that he would be party to a 
conspiracy to save the real culprit and 
implicate an innocent man against whom 
he had no cause of grievance whatsoever. 

I may say in passing that P. W. 5 Mir 
Ali was allowed to be declared hostile 
and cross-examined by the prosecution 
for no appreciable reason whatever. For 
this, however, the trial Court was not to 
blame ; the mistake was made in the 
Court of enquiry. The reason given in 
the petition filed by the prosecution for 
this purpose in the Court of the com- 
mitting Magistrate was utterly inade- 
quate and the course thus adopted is to 
be deprecated as having contributed to the 
difficulties in the case. 

I am not prepared to say that the wit- 
nesses P. W. 8 Jumayet Khan, P. W. 9 
Debi Miah and P. W. 10 Miajan Shah 
are not truthful witnesses; but I am 
unable to set much store by their evi- 
dence in view of the fact that they were 
not examined before the committing 
Magistrate in the enquiry that was held 
prior to commitment and were not ex- 
amined at all at any stage until after the 
case was remanded by this Court, and 
more especially as two of them were not 
even examined by the police in the in- 
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vestigation that was held before the 
prisoner was sent up. 

As regards the witnesses who speak to 
the arrest of the prisoner nothing much 
turns upon the details, so long as wd can 
find, as I do find, that it was in con- 
sequence of the information given by 
P 3 Habib Shah to P. W. 6 Gul 
Hamid Khan that the arrest was made. 

The main difficulties in the case have 
been due to a combination of circum- 
stances, notable amongst which is the 
want of promptitude on the part of the 
thana staff in dealing with the in- 
formation that was conveyed to them at 
8 p. m., when Habib first went to the 
thana and to the perfunctory character 
of the investigation that followed the 
first information which was recorded at 
10 p. m. The whole thana, not excluding 
the thana clock itself, seems to have been 
out of order on the day in question. The 
police diary does not show that in this 
case, in which a charge of murder was 
being investigated, the statements of all 
the eyewitnesses were fully recorded 
under S. 161, Criminal P. C. Learned 
counsel for the prisoner has not been 
slow to make such use as he was legiti- 
mately entitled to make of the evidence 
of the police witnesses, their want of re- 
collection, their defect of observation, the 
inquest report and the first information. 
But for the force of circumstances that 
exist, and the satisfactory nature of the 
direct evidence that there is in the case, 
a miscarriage of justice would probably 
have resulted. 

A more difficult question in my opinion 
that calls for decision in this case is the 
ofience of which the prisoner should* be 
convicted. The medical evidence shows, 
and that is entirely consistent with the 
evidence of the eyewitnesses, that only 
one blow was inflicted on the lower part 
of the abdomen. It was a penetrating 
wound, margins being clean cut, trans- 
verse in direction H" long communicat- 
ing with the abdominal cavity. The 
wound was directed backwards, the peri- 
tonium being injured by a clean cut cor- 
responding to the injury described above. 
The coils of the intestine were cut in 
five places, three in small and two in the 
large intestine. All the injuries com- 
municated with the cavity of the intes- 
tine The left side artery was half- 
divided. The knife with which the in- 
jury was caused was, according to the 
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nedical evidence, probably very sharp, nion on the nature of the injury and its 


[t has not been found and of its dimen** 
dons nothing is known. If the evidence 
)f the eyewitnesses be accepted in its 
sntirety, the prisoner armed with the 
^nife appeared in the baitakkhana, 
waited for some time, talked with those 
present there quite leisurely, drank a 
glasfi^of water, asked Habib Shah if he 
would like to have a gla«s of water and 
)n his answering in the affirmative gave 
t to him, dealt the blow on the deceased 
md quietly walked out of the room 
;aking up his lathi that was near the 
ioor. One of two hypotheses is possible 
ander the circumstances: either that he 
tiad come prepared to kill the deceased, 
)r that he was suddenly seized with a 
lomicidal mania. Either hypothesis it 
s difficult to accept. That a man who 
aas formed the intention to kill another 
md has armed himself with a knife for 
(he purpose would think of coming up 
iccompanied by somebody from whom he 
lid not expect any help that he would 
lit down and quietly talk with two other 
men for some time, drink a glass of water, 
give a glass of water to another in the 
room and then in the presence of all deal 
bhe blow to inflict which he came, is a 
story which, in itself, is somewhat im- 
3 robable or at least out of the ordinary. 

But apart from it, the nature of the in- 
ury, in my opinion, is not positively 
ndicative of an intention to kill: one 
flow with a knife the dimensions of 
vhich are not known, the force with 
vhich the blow was dealt being moro or 
ess a matter of speculation, and the 
ength of wound being consistent with 
(he supposition that it was plunged and 
(aken out and not indicating a desire to 
ip the abdomen open. There is no evi- 
lence either way as to whether the 
Drisoner was or was not in the habit of 
carrying a knife. Motive though not a 
line qua non for bringing the offence 
lome to the accused is relevant and im- 
)ortant on the question of intention, and 
)f motive what there is or has been 
jstablisbed is hardly adequate to lead to 
b conclusion that there must have been 
in intention to cause death. On the 
luestion whether the prisoner intended 
,0 cause such bodily injury as he knew 
10 be likely to cause death or such as is 
luffioient in the ordinary course of nature 
(0 cause death, the medical witness 
ihould have been asked to give his opr 


likely and natural effects, but in this 
respect his evidence is silent. I am un- 
able to hold, therefore, that the intention 
requisite to constitute murder hSs been 
made out. As regards the theory of^ 
sudden fit of homicidal mania, the inten- 
tion to kill is not manifest upon the 
character of the injury, and there is no 
history at its back. To deduce know^ 
ledge on the part of the prisoner as to 
the likely result of his act so as to hold 
the prisoner liable for culpable homicide 
similar difficulties present themselves. 
Moreover the evidence seems somewhat 
inconclusive as to whether the prisoner 
had a talk with the deceased just before 
the act was committed, the passage in 
the evidence of P. W. 3 Habib Shah being 
not incapable of that interpretation. If 
there was any conversation or alterca- 
tion between the two we are entitled to 
know what it was about and the exact 
nature of it, and that would have enabled 
us to judge more accurately of the pri- 
soner’s mentality either on the question 
of his intention or of his knowledge, 
either directly or with the aid of the pre- 
sumption that one must be taken to in- 
tend the nature or probable consequences 
of his act — a rule of English criminal law 
which originally but a rule of evidence 
has now acquired the dignity of a legal 
axiom, but which it is not always quite 
easy to apply to the Indian criminal law 
in view of the distinction that the Indian 
Penal Code makes between intention and 
knowledge. It should not also be for- 
gotten on the question of knowledge, that 
much depends on the intellectual capa- 
city of the actor, a savage often thinks 
differently from a civilized man. 

I am not sure that in the evidence we 
have before us all that immediately 
preceded the assault. The safer course 
in my opinion, instead of resorting io the 
process of inferential reasoning, in view 
of the circumstances to which I have re- 
ferred, is to take the facts as they are 
and to convict the prisoner of volun- 
tarily causing grievous hurt with a knife 
which falls well within S. 326, I. P. 0. 
1 am inclined therefore to' convict the 
prisoner under S. 326, I. P. 0., and 
sentence him to rigorous imprisonment 
for ten years. 

R.K. Conviction altered. 
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SUHRAWARDy AND GRAHAM. JJ. 


Suresk Chandra Ghatterjee — Ap 


pellant.'- 

V. 

^ Kanti Chandra Bhattacharjee — Kes- 
pondent. 

Appeal No. 2229 of 1927, Decided oq 
29th February 1928, from appellate 
decree of Addl. Diet. Judge, 24-Pargaaa8, 
D/- 28th July 1927. 


Civil P. C., O. 41, E, 33 — Suit btj landlord to 
eject tenant after giving notice — Calcutta Bent 
Act xn force when suit dismissed — Bent Act ex- 
piring at the heUring of the appeal — Bent Act 
was held to be not applicable — Interpretation of 
statutes — Calcutta Bent Act (3 of 1920). 


It is true that an appellate Court has to decide 
a oase as ic was presented before the trial Courl^ 
and on a consideration of which the original 
judgment is based. But if the right claimed is 
one which has either ceased to exist or been 
modified by certain events which have trans- 
pired since the decree of the trial Court, the 
Cou!rt is bound to take notice of it in order to 
give just and proper relief to the parties to the 
appeal before it. [P 437 C 2J 

The plaintifi let his premises to the defendant 
and standard rent was fixed under the Bent Act 
of 1920. On 14th March 1925, the plaintiff gave 
a notice to the defendant asking him to vacate 
the premises by the end of March 1925. The 
defendant not having vacated within the time 
allowed to him, a suit was instituted on l3th 
May. 19jl5, for ejectment against the defendant. 
The trial Court dismissed the plaintiff’s suit on 
the ground that the defendant was protected 
from ejectment under the provisions of S. 11, 
Rent Act. This order was pronounced on 30bh 
July 1926. There was an appeal by the plaintiff 
against the decree of the trial Court. The ap- 
peal came on for hearing on 29th July 1927. In 
the meantime the Bent Act expired on 31st 
March 1927 and oeased to exist. The appeal 
was heard and allowed. Defendant came on 
second appeal. 

Held : that the oase was rightly decided as on 
the day the lower appellate Court delivered its 
judgment, the law applicable was the general 
law i. e., T. P. Act, and the tenancy having been 
validly determined under it, a decree ordering 
ejectment was correct. [P 437 C IJ 

Ounada Gharan Sen and Badhika 
Banjan Guha — for Appellant. 

Barnes Chandra Sen, Jitendra Kumar 
Sen Oupta and Paresh Chandra Sen — for 
Bespondent. 

Suhrawardy, J. — This is an appeal 
from the deoree of the Additional District 
Judge of 24*Parganas in a suit in eject- 
ment. The appellant became the tenant 
under the plaintiff in respect of premises, 
17/2-A, Kundu Land, Bhowanipur, in the 
suburbs of Calcutta, at a monthly rent of 


Rs. 60, in 1920. Subsequently the p£ 
ties went to the Bent Controller to 
the standard rent of the premises und 
the Bent Act of 1920 which was then 
force. The rent was fixed by the Be 
Controller at Bs. 39 a month. On 14 
March 1925 the plaintiff gave a notice 
the defendant asking him to vacate t 
premises by the end of March 1926.^ T 
defendant not haaring vacated within t 
time allowed to him, the present suit w 
instituted on 13th May 1926 for ejec 
ment against the defendant. The tri 
Court dismissed the plaintiff’s suit ( 
the ground that the defendant was pr 
tected from ejectment under the proi 
sions of S. 11, Bent Act. This order w 
pronounced on 30th July 1926. The 
was an appeal by the plaintiff against tl 
deoree .of the trial Court. The appe 
came on for hearing on 29th July 192 
In the meantime the Rent Act expir 
and ceased to exist. The Bent Act w 
originally passed in 1920 in respect of a 
premises in and about Calcutta and can 
into operation from 5th May 1920. Tl 
Act was originally enacted for thr 
years but by subsequent enactment 
was extended up to Slst March 1924. B 
fore it expired another Act was intr 
duced and the Rent Act got a fresh lea 
of life till 31st March 1927, but only ; 
respect of premises of which the rent wi 
below Bs. 250 a month so that so far i 
the promises in question are conoorm 
the Bant Act must be taken to ha^ 
affected them till it expired on Slst Man 
1927. 

The appeal was hoard by tl 
learned Third Additional District Judg 
24-Parganas and allowed. The learm 
Judge decreed that the defendant shou 
vacate the premises in suit within or 
month from the date of judgment whic 
was 29th July 1927 and he was furth 
directed to pay damages at the rate 
Bs. 39 a month from 1st April 1925 ti 
possession was delivered. The learm 
Judge took a different view of the fan 
relied upon by the trial Court and 1 
found that the defendant did not pay tl 
rent regularly to the plaintiff or depos 
it in the Bent Controller’s Court an 
was therefore not protected from ejec 
ment by virtue of the provision of sul 
S. 5 of S. 11 of the Act. He was also ( 
opinion that the evidence in the ca^ 
went to show that there was no prelim 
nary tender of rent to the landlord befoi 
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it was deposited ia the Bent Controller’s 
ofi&ce and hence it was not a proper pay- 
ment of rent within sub-Cl. 4, S. 11, 
Bent Act. We have examined these 
clauses in the light of the evidence in the 
case and the findings of the first Court 
and we do not think that they can be 
supported. But the learned vakil for the 
respondent has supported the decree 
passed by the appellate Court upon a 
different ground, namely, that on 29th 
July 1927 there was no Bent Act in opera- 
tion and the defendant’s tenancy having 
been terminated by a valid notice he was 
liable to be ejected and hence the decree 
of the lower appellate Court is correct. 
This seems to be the correct position to 
take. Under the general law a landlord 
is entitled to determine the tenancy of a 
tenant under him by a valid notice and 
he is further entitled to recover possession 
of the property let out to the tenant on 
the termination of the tenancy. This 
right of the landlord for a certain period 
became interrupted by the Bent Act 
which laid down certain circumstances in 
which recovery of possession of land 
could not be obtained by the landlord. 
That bar ceased to exist on Slst March 
1927. On the day on which the learned 
Judge delivered his judgment the law 
which is the general law under the Trans- 
fer of Property Act was in operation and 
he having found that the tenancy was 
validly determined he had authority to 
pass a decree ordering ‘ejectment of the 
defendant. The effect of a temporary Act 
running out and ceasing to have any fur- 
ther operation has been considered in 
many cases. The principle is thus laid 
down in Oraies on Statute Law, 3rd edn., 
at p. 342 : 

As a general rule and unless it contains' some 
special provision to the contrary, after a tem- 
porary Act has expired no proceedings can be 
taken upon it and it ceases to have any further 

e3ect As soon as the Act expires any 

proceedings which are being taken against a 
person will ipso facto terminate. 

In Quitter v. Mapleson (1), it was held 
that the Court of appeal could grant to a 
party relief to which he was entitled ac- 
cording to the law as it stood at the 
hearing of the appeal. In his judgment 
Bowen, L. J. observed : 

The rules were intended to enable the Court 
of appeal to do complete justice. If the law has 
been altered pending the appeal, it seems to me 
to be pressing rules of procedure too far to say 

li) [1882r9“Q.BTD. 672^52 -L.JT Q.B. T4=3i 
W.R. 75=47 L.T. 569. 


that the Court of appeal cannot decide accord* 
ing to the existing state of the law. 

The same view has been taken in several 
oases in this country of which reference 
may be made to Kanahayya v. Janardhan 
Padhi (2), Muthuswami Ayyary.Kalyani 
Ammal (3). This principle is based upon 
another principle that a Court of appeal 
must in certain exceptional circumstances 
take notice of events which have hap- 
pened since the institution of the suit 
and afford relief to a party on the basis 
of the altered circumstances : Bam 
Batan v. Bishun Churn (4), Bamyad 
Sahu V. Bindeswari Kumar (5) ; Udit 
Ghobey v. Bashtka Prasad (6) ; Bustomji 
V. Purshotamdas (7) ; and Dinanath 
Mahish v. 'Nabakumar Eazra (8). All 
the relevant cases on this point havel 
been considered by Mookerjee, J., in Bai^ 
Gharan Mandat v. Biswa Nath Mandat^ 
(9). It is true that an appellate Court 
has to decide a case as it was presented 
before the trial Court and on a consider- 
ation of which the original judgment is 
based. But if the right claimed is one 
which has either ceased to exist or been 
modified by certain events which have 
transpired since the decree of the trial 
Court the Court is bound to take notice 
of it in order to give just and proper re- 
lief to the parties to the appeal before it. 
Upon these and similar considerations 
B. 33, 0. 41, Civil P. C., was introduced 
for the first time by the Act of 1908. A 
Court of appeal is empowered thereby to 
make such a decree or order as the case 
may require. I am accordingly of opinion 
that the decree passed by the learned 
Judge was correct on the findings arrived 
at by him namely that the defendant was 
tenant-at-will whose tenancy was deter* 
mined by a valid notice and he was liable 
to be ejected, though not on the grounds 
on which the lower appellate Court has 
relied in support of its decree. 

The learned advocate for the appellant 
has argued that before a decree could be 
passed against his client for ejectment 
the validity of the notice should’ have 
been determined. In the 'trial Court an 

(2) [1910J 36 Mad. 439=^~ M.L.JT 31=8 l.C* 
736=(1910) M.W.N. 841 (P.B.). 

(3) [1916] 40 Mad: 818=38 I.C.-223=5 M.L.W. 

334. 

(4) [1907] 6 O.L.J. 74=11 C.W.N. 732. 

(6) [1907] 6 C.L.J. 102. 

(6) [1907] 6 C.L.J. 662. 

(7) [1901] 25 Bom. 606=3 Bom. L.R. 227. 

(8) A,1,R. 1921 Cal. 792. 

(9) [1914] 20 C.L.J. 107=26 I.C. 410. 
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issue was raised with regard to the suffi- 
ciency and validity of the notice of eject- 
ment. But that Court having found in 
favour of the defendant on the law did 
not enter into a discussion of it. In the 
appellate Court this question was raised 
and the learned Judge observed that notice 
was served on 14th March requiring the 
defendant to vacate at the termination of 
the month of March. The defendant 
signed an acknowledgment of the receipt 
of the notice but did not vacate the pre- 
mises. The learned Judge further ob- 
serves that the defendant admits the re- 
ceipt of the notice to quit and no evi- 
dence has been given to show that the 
jnotice is not valid : 

; There can be no doubt, therefore, that were it 
(not for the Rent Act the defendant could not 
^resist ejectment. 

, It is also contended that the learned 
Judge has misplaced the onus of proving 
the validity of the notice upon the defen- 
dant whereas it being the basis of cause 
of action in the suit the plaintiff ought 
to prove that he had validly determined 
the tenancy None of these contentions 
ought to prevail. The learned Judge has 
dealt with the question of the proof of 
notice and he has come to the conclusion 
that it was valid inasmuch as it was not 
shown that the notice was invalid. This 
is really not a question of misplacing the 
onus. It was a tenancyat-will Tae 
notice was served on 14th March 1925 
ending with the last day of the month. 
Apparently it was a good and sufficient 
notice under S, 106, T. P. Act. The 
plaintiff if there was any onus on him, 
had discharged it by proving the receipt 
of the notice ; and if the defendant con- 
tended that it was not a sufficient and 
valid notice it was for him to show that 
it was so I am, therefore, of opinion 
that it is not necessary to remand the 
case to the lower appellate Court for a 
further finding with regard to the suffi- 
ciency of the notice The appeal accord- 
ingly fails and is dismissed with costs. 

There is a cross-objection on behalf of 
the respondent, that the amount of 
damages fixed by the lower appellate 
Court is insufficient. The learned Judge 
has decreed damages from Ist April 1925 
till possession is given at the rate of 
Es. 39 a month that being the standard 
rent fixed under the Bent Act. The con- 
tract between the parties was Es. 50 a 
month and this the plaintiff-respondent 
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claims should have been allowed to hina 
by way of damages. It is the plaintiff ' sp- 
case that he terminated the defendant's 
tenancy by a notice from Ist April 1925 
and from that date the defendant was a 
trespasser in occupation of the premises. 
He cannot, therefore, claim as a matter of 
right that damages must be in the shape • 
of rent which was stipulated between the- 
parties. But it ;3 open to the Court to 
assess damages which the plaintiff is 
entitled to get from a trespasser in wrong- 
ful possession of the premises. The Beat 
Controller has found that Es. 39 was the - 
fair rent of the premises and we cannot 
say that the principle upon which the- 
learned Judge has assessed damages is so 
obviously wrong as to entitle us to interfere 
in second appeal. The cross-objection must 
accordingly fail. But tne decree of this 
Court will be that the defendant will 
vacate the premises on 31st March 1928 
and in the event of his doing so he will 
pay damages to the plaintiff (less the- 
money deposited by him in the Bent 
Controller’s office and any amount paid 
by him for or on behalf of the plaintiff) 
at the rate of Es. 39 a month from 1st 
April 1925 till March 1928. If the de- 
fendant fails to vacate the premises on or 
before 31st March 1928 he .will be liable 
to pay damages to the plaintiff at the 
rate of Es. 50 a month from Ist April 
1927 till the date of .delivery of posses- 
sion to the plaintiff. We make no order 
as to costs of the cross-objection The 
plaintiff is entitled to the amount that 
has been deposited to his credit by the 
defendant in the proceedings under tha 
Bent Act. 

Any amount in excess of what is de- 
creed by this order and deposited by the 
defendant may be refunded to him. 

The appeal and cross-objection are dis- 
missed with the modification stated' 
above. 

Graham, J.— I agree. 

R.K. Decree modified. 

A. I. R. 1928 Calcutta 438 

Chotzner and Gregory, JJ. 

Satinira Nath Sen Gupta — ^Aocusedf 
— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. Petn. No. 1083 of 
1927, Decided on 10th February 1928,. 
from order of Sub-Divl. Magistrate,, 
Barisal. 
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Criminal P. C., S. 107 — A person can be 
proceeded against if, for any wrongful act on 
his part , other persons do things which occa- 
sion the breach of peace or disturb the public 
tranquility. 

If a person himself is likely to commit a 
breach of the peace he may be dealt with under 
S, 107. He would equally l)ecorae amenable 
to the provisions of the section if for any 
wrongful act on his part other persons may 
do things which would probably occasion a 
breach of the peace or disturb the public 
tranquility. * [P 440 0 1] 

Sures Chandra Taluqdar, Mritunjoy 
Chattopadhaya and Badhica Banjan 
Guha — for Petitioner. 

A. K. Bas%i and Sachindra, Nath 
Banerji — for the Crown 

Judgment. — This is a rule granted 
to the petitioner Satindra Nath Sen 
Gupta on certain grounds mentioned in 
the petition. Proceedings were taken 
under S. 107, Criminal P C , against the 
petitioner on 18th March last by the 
Sub-Divisional Magistrate of Barisal 
and after hearing the evidence the Sub- 
Divisional Magistrate directed him to 
execute a bond of Rs. 5,000 with two 
sureties of Rs. 2,500 each to keep the 
peace for one year. On appeal to the 
learned Sessions Judge the order requir- 
ing security was upheld but *the amount 
of the bond was reduced to Rs. 500, to- 
gether with two sureties of Rs. 250 each. 

The facts found by the learned Ses- 
sions Judge in concurrence with the 
Sub-Divisional Magistrate are that the 
petitioner is the leader of the Satya- 
graha movement in the district of Baker- 
ganj, the object of which is to enforce 
the right of the Hindus to lead proces- 
sions with music before mosques on 
public highways at all times. The 
assertion of such a right, to use the 
words of the learned Judge, has excited 
the Mahomedans and they decline to let 
any procession with music pass in front 
of their mosques. On 16th March 1927 
the Sub-Divisional Magistrate, in view 
of the state of feelings then existing bet- 
ween the Hindus and the Mahomedans, 
issued an order under S. 144, Criminal P. 
C., prohibiting any such procession upon 
the ensuing Doljatra day which would 
be held either on 18th or 19th March. 
On the morning of 17th March a Hindu 
procession tried to pass Lakhutia which 
we are told is a place within the Barisal 
sub-division, but owing •to the objection 
of certain Mahomedans the procession 
withdrew. On the same evening the 


Superintendent of Police sent for the 
petitioner and asked him what his attitude 
was with regard to the prohibitory 
order made by the Magistrate under 
S. 144. The petitioner stated in his 
presence and that of the District Magis- 
trate who came in during the meeting, 
to use the words of the learned Judge, 
that ‘he would lead processions with 
music before mosques highways and 
would not desist either for the opposi- 
tion of the Mahomedans nor for any 
orders of the police or the Magistrate. 
The learned Judge observes : 

As he is a leader of a large number of young 
men he was in the circumstances arrested on 
18th March and the present proceedings were 
instituted against him. 

The question for our decision is whe- 
ther in the circumstances such an order 
requiring the petitioner to execute a 
bond should be sustained. A great 
volume of evidence was laid before the 
Sub-Divisional Magistrate and it was 
accepted by him as well as by the 
learned Sessions Judge. He found this, 
to quote the words from the judgment 
of the learned Magistrate : 

Put in a nutshell, the case for the Crown is 
that Satindra Nath Sen had during a period 
of extremely strained feeling between the two 
communities on religious matters enun- 
ciated the principle that it was the Hindus’ 
inherent right to pass with music before all 
mosque, at all times of the day and night. In 
pursuance of this principle he had collected 
men and money and had organized a move- 
ment commonly known as the Satyagraha 
movement;. His followers were numerous and 
loyal to him. He had been responsible for 
processions at Meghia and Barisal which had 
flouted r orders lawfully promulgated and he 
had asserted that he would resort to violence 
if necessary. During the Doljatra festival 
in spite of orders under S. 144, Criminal P. C., 
he told the District Magistrate that if he 
organized a procession it would be on the 
lines of the others for whioh he had been 
responsible. Further he was prepared to 
organize these processions before any mosque 
in the district where Mahomedans opposed it. 
The prosecution has succeeded in proving 
these facts and alleges that Satindra Nath Sen 
is in a position to carry out his threats, in 
the present condition of the district, action as 
described above is likely to lead to clashes 
between the two communities and disturb- 
ances of the public tranquility are probable. 

These findings which have been ac- 
cepted by the learned Judge are so clear 
that prima facie we should find tho 
greatest difficulty in interfering with 
the order for security. It has, how- 
ever, been strenuously contended by 
Mr. Taluqdar who has appeared in sup- 



440 Calcutta 

port of the rule that the evidence on 
which these findings have been arrived 
at is for the most part inadmissible in 
law. His firigt contention has been that 
whatever academic ideas any person may 
entertain ho is not liable to be dealt 
with under S. 107, Criminal P. 0., unless 
overt acts are committed as the result of 
the expression of these ideas. This 
seems to us to be misconstuing the 
provisions of S. 107, Criminal P. C. 
This section says : 

Whenever a Magistrate is informed that any 
person is likely to commit a breach of the peace 
or disturb the public tranquility or to do any 
wrongful act that may probably occasion a 
breach of the peace or disturb the public tran- 
quility the Magistrate may proceed. 

Now it is plainly true to say that if a 
person himself is likely to commit a 
breach of the peace he may be dealt with 
under the section. But it is also true 
to say that if for any wrongful act on 
his part other persons may do things 
which would probably occasion a breach 
of the peace or disturb the public tran- 
quality ho would equally become amena- 
able to the provisions of the section. 

The second argument which has been 
addressed to us is that the conversation 
between the petitioner and Mr. Blandy, 
the District Magistrate, and the Super- 
intendent of Police, Mr. Taylor, is in- 
admissible in evidence because it was 
made under an* implied seal of secrecy. 
Wo fail to appreciate this argument. 
The position was, as we understood it, 
that the Superintendent of Police sent 
for ' this gentleman to enquire what 
attitude he proposed to take in regard to 
the suggested procession on the Doljatra 
day. Mr. Blandy happened to come in 
there and took part in the conversation. 
To say that that constitutes a conver- 
eation-held under an implied seal of 
secrecy seems to us to import a mean- 
ing which it cannot possibly bear. The 
petitioner frankly admitted that he did 
not propose to hold his hand ; on the 
<5ontrary he would take the procession 
with music past a mosque as he pleased 
irrespective of any order already made or 
any order that might be made. Plainly 
that evidence is admissible to show 
what his intention was. Mr. Taluqdar 
has then referred to certain findings of 
the learned Sessions Judge in regard to 
the Satyagraha movement at Patuakhali, 
the Saraswati Puja incident in 1926 and 
the B. M. College incident of the 13th 
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February. In the last case the peti- 
tioner was put on his trial but was ac- 
quitted. It is argued that a reference 
to these particular*incident8 is irrelevant 
to the present enquiry. No doubt the 
fact of the petitioner having been ac- 
quitted on ISth February made that 
matter one upon which little reliance 
can be placed. But the rest of the evi- 
dence is clearly admissible under S. 11, 
Evidence Act, to show the particular line 
of action the petitioner would probably 
take. 

It is then contended that the peti- 
tioner cannot be held responsible for the 
Lukutia incident of 19th March as he had 
by that time been arrested. Mr. Taluq- 
dar has dealt at some length with the 
evidence which shows that the Hindu 
processionists acted with self-restraint 
in waiting till after prayer time to 
pass by the mosque. He has* referred 
in particular to the evidence of 
Mr. Higgins P. W. 12, who says 
that the procession approached at about 
5-10 p. m., that he met and stopped 
them 75 yards from the mosque and 
spoke to ‘certain gentlemen. He told 
them that the Mussalmans were saying 
their prayers and told them not to pass 
by the mosque. They consulted amongst 
themselves and at 10 minutes to 6 p. m. 
they insisted on passing by the mosque 
with music. The Mussalmans were an- 
noyed and excited. He arrested the 
processionists under S. 296, I P 0., and 
put his force between the Hindus and 
Mussalmans as both sides were excited 
and there was possibility of a breach of 
the peace. He says further that the 
Hindu processionists behaved well and 
that they were not violent, insolent or 
insulting. Plainly, therefore, a breach 
of the peace was averted chiefly by the 
presence of the police force because, al- 
though .the Hindu processionists *were 
neither violent nor insulting, their action 
in taking the procession by the mosque 
where prayers were still in progress was 
provocative and likely to annoy the 
Mussalmans. The procession seems to 
have been directly inspired by the peti- 
tioner, as it was led by men whom the 
Magistrate has found to have been his 
close associates. We think, therefore, on 
a full consideration of the facts that when 
the petitioner 'took the line of action 
which ho did the Magistrate had no op- 
tion but to make the order he passed 
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,and in view of the position the peti- 
tioner occupies we can not say that the 
-security required from him is excessive. 
The rule is, accordingly, discharged. 

N.K. Rule discharged. 
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Rankin, C. J., anei Mitter, J. 

Jaynal Abedin and others — Defendants 
— Appellants. 

V. 

Hyder Ali Khan Pani — Plaintiff — Res- 
pondent. 

Appeal No. 704 of 1925, Decided on 
17th August 1927, from appellate decree 
of Ist Sub-Judge, Zillah Mymensingh, 
D/- 11th December 1924. 

Transfer of Property Act^ S, 52 — Rent suit by 
landlord compromised — Transfer of durputni 
pending the suit but before compromise — Doc- 
trine of hs pendens was held not applicable. 

To make lia pendens a notice to a purchaser 
of an estate, the question in the action must 
relate specifically to the estate and not, merely 
to the money secured on it. [P 443 C 1] 

A landlord executed a durputni patta in 
favour of 0 in respect of some moujas, fixing 
some rent. Later, the terms of the lease were 
modified by another registered deed of agree- 
ment increasing the rent. Subsequent to 
this deed of agreement, the Court of Wards took 
charge of the landlord’s estate and brought a 
rent suit against C^ the original holder of dur- 
nutni. The suit was ultimately compromised 
and a decree was passed embodying the terms of 
the compromise. During the pendency of the 
€uit but before the compromise took place, A 
and B purchased the durputni from C. 

Held : that alienations of the property in 
favour of A and B wore not affected by the doc- 
trine of lis pendens : 29 All, 339 (P. C.), Ref. 

[P 443 G 2] 

Nuruddin Ahmed and Nausher Ali — 
for Appellants. 

Surendra Nath Guha — for Respon- 
dent. 

Mitter, J. — This is an appeal from a 
decree of the Subordinate Judge of 
Mymensingh, dated 11th December 1924, 
which affirmed a decision of the Munsif 
of Tangail dated 28th February 1923. 

The suit in which this appeal prises was 
-commenced by the plaintiff for recovery of 
arrears of rents and cesses together with 
damages for the years 1327 and 1328 
B. S. from the defendants who are three 
in number at the rate of Rs. 136-8-0 
per year. The plaintiff alleges that de- 
fendant 1 was the original holder of the 
'durputni to which the suit relates and 


that defendants 2 and 3 are transferees 
from defendant 1 of the durputni interest 
and they have consequently been im- 
pleaded in the suit. 

The defence of the defendants, who filed 
separate written statements, is substan- 
tially this : 

That plaintiff is not entitled to recover 
any rent as the defendants have been kept 
out of possession of two mouzas, Haria 
and Gajaria, compirised in the durputni 
and that the rate at which the rent has 
been claimed cannot be recovered as the 
solenamah, on the basis of which this rent 
was adjusted, was invalid and inoperative. 

In order to understand the points 
raised before the lower Courts which 
have been repeated before this Court it 
is necessary to set forth briefly the fol- 
lowing material facts. The plaintiff ex- 
ecuted a* durputni putta (Ex. B) in 
respect of six mouzas mentioned in the 
plaint and mouza Haria by which the 
rent stipulated to be paid was Rs. 165 
per year. On 14th of Aughrayan 1310 
B. S. (1903) the terms ‘of the lease were 
modified by another registered deed of 
agreement (Ex. 4), by which the annual 
jama was raised from Rs. 165 to 
Rs. 188-2-2 per year. Subsequent to 
this deed of agreement the Court of 
Wards took charge of the plaintiff’s estate 
and brought a rent suit against defendant 
1 in the Court of the Subordinate Judge 
of Mymensingh for rents for the years 
1321-1326 B. S. The suit was ultimately 
compromised and a decree was passed 
embodying the terms of the 
compromise. Neither the petition of 
compromise nor the decree embodying 
the compromise has been placed before 
us and we are left to gather the terms of 
the compromise from the following state- 
ments regarding its contents in the 
Munsif’s judgment. 

and on the strength of this sole- 
namah the defendant relinquish^ all claims 
in mouza Haria, the plaintiff admitted defen- 
dants’ right and possession in Gajaria mouza 
and rent payable by the defendant was accord- 
ingly reduced to Rs 136-8-0 and in con- 
sideration of the defendants’ relinquishing his 
claim in Haria mouza the plaintiff relin- 
quished his rents for the peried he claimed in 
that rent suit. Besides tnese stipulations the 
defendant affirmed the genuineness of the deed 
of agreement Ex. B. 

This solenamah was embodied in the 
decree and the suit was dismissed accord- 
ingly : vide Exs. 5 and 9. 
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It is to be noted here that defendants below have been repeated before us by 


2 and 3 were no parties to the aolenama 
although the plaintiff was informed of 
the purchase by defendants 2 and 3 from 
defendant 1 of the durputni in question 
as the landlord's fee was deposited The 
purchase of defendants 2 and 3 was al- 
leged to have been made for a valuable 
consideration of Ks. 1,500 and was in the 
nature of a hibabilewaz and was made 
four or five months before the compromise 
decree and during the pendency of the 
rent suit in which the compromise was 
made. The plaintiff has instituted the 
present rent suit on the basis of the com- 
promise decree The case made in the 
Courts below by the defendants is: (l) that 
the aolenama cannot be admitted in the 
evidence as it was not registered and this 
notwithstanding its being embodied in 
the decree, as the compromise (solenamah) 
had the effect of creating a new durputni 
with new terms, and that consequently it 
required registration, having regard to 
the provisions of S. 17, Cl. 1 (d), Kegis- 
tration Act ; and (ii) that defendants 

2 and 3 are not bound by the compromise 
as they were no parties to the said com- 
promise decree. The Munsif held that 
the effect of the compromise (solenama) 
was not to create a new lease but only to 
make a certain variation in the old rental 
and in certain other incidents of the 
tenancy and as such it did not require 
registration having regard to the provi- 
sions of S. 17 (2), Cls. 1 and G, Registra- 
tion Act. The Munsif further held that 
the transfer in favour of defendants 2 and 

3 which are evidenced by two deeds fBxs. 
A and A-1) are affected by the doctrine 
of lis pendens as embodied in S. 52, T, P. 
Act and defendants 2 and 3 took the 
property subject to the result of the pre- 
vious rent suit which ended in the com- 
promise decree. The Munsif accordingly 
decreed the suit of the plaintiff and 
directed that defendant 1 will be liable 
for rents, cesses, damage and proportionate 
rents up to the end of Pous 1327 and that 
he should be absolved from liability from 
the date of Hiba which is 20th of Pous 
1327 B S. and that defendants 2 and 3 
be liable for rents from beginning of 
March 1327 B. S. 

An appeal'Was taken by the defendants 
to the Court of the Subordinate Judge 
who affirmed the decision of the Munsif. 

In second appeal the same two objec- 
tions which were taken in the Courts 


the learned vakil for the defendants now 
appellants. With regard to the first ob- 
jection it is sufficient to state that the 
effect of the solenama in the previous 
rent suit has been not to create a fresh 
lease so as to attract the operation of 
S. 17, Cl. 1 (d). Registration Act, 
and make registration of the solepama 
compulsory. Allcthat was done was that 
mouza Haria was excluded from the dur- 
putni and a separate jama of Rs. 52 
odd fixed for the mouza was deducted from 
the entire rent of the durputni and the 
present rental was fixed as being the sum 
total of the rents of the different mouzas. 
There might have been a variation of 
rent of the original lease by the sole- 
nama which, in order to be effective, 
would have required registration but 
for the provisions of S. 17 (2), Cl. (1) and 
(6), Registration Act There is, therefore, 
no substance in this objection of the de- 
fendants which must be overruled. 

The second objection raised is one of 
substance and must prevail. It has 
been contended that the Courts below 
are in error in holding that the transfers in 
favour of defendant 2 and 3 are effected by 
the doctrine of lis pendens. The argument 
is that S. 52, T. P Act. can not apply as- 
the suit was a rent suit and was not a 
suit in which “ any right of immovable 
property was directly and specifically in 
question " within the meaning of the 
said section. A suit for rent is primarily 
a suit for money and although rent is 
a first charge on the property no charge 
is 'created until, m any event before 
decree For it has been pointed out in 
the case of Basant Kumar v. Khulna 
Loan Co (l) that 

the rent payable by a putnidar to hU zamindar, 
which has been tcansformed into a judgment- 
debt, is a first charge on the tenure. 

The same rule applies with regard to 
the rent payable by the durpatuidar to 
the putnidar. It is open to the holder 
of the rent decree to proceed if he likes 
against properties of the lessee other 
than the lease-hold property. It is of 
the essence of the rule of lis pendens 
that in order to obtain the protection of 
the rule the property must be directly 
and specifically in question in the suit. 
In the previous rent suit there was no 
question of any title to the properties 

(1) [1914] 20 0. L. J. 1=26 J. C. J97=19> 
C W. N. 1001. 
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transferred. All that was said was that 
defendant 1 had not been given pos- 
session of some mouzas of the tenure and 
therefore was entitled to entire suspen- 
sion of rent. 

In the case of Faiyaz Hossain v. Pracf 
Narain (2) at p. 345, the Judicial Com- 
mittee of the Privy Council made the 
following observations with regard to 
the doctrine of lis pendens as enunciated 
in S. 52, T. P Act. 

The doctrine of lis pendens with which 
S. 52 of the Act of 1882 is concerned is not, as 
Turner, L. J. observed in Bellamy v. Sabine (3), 
founded upon any of the x^eculiar tenets of a 
Court of equity as to implied or constructive 
notice. 

It is ......... a doctrine com- 
mon to the Courts both of law and of equity 
and rests upon this founda- 

tion, that it would plainly be impossible that 
any action or suit could be brought to a success- 
ful termination if alienations pendente lite 
were permitted to prevail. The correct mode 
of stating the doctrine as Cranworth, L. C., 
observed in the same case, is that “ pendente 
lite neither party to the litigation can alienate 
the property in dispute so as to affect his 
opponent.” 

It will appear clear from the above 
observations that alienations of the pro- 
perty in dispute were not affected by the 
doctrine of lis pendens. In the rent suit 
there was no dispute with regard to the 
title to the durputui as between plain- 
tiff and defendant. There was allega- 
tion by the defendants of dispossession 
by the plaintiff from some durpatni 
mouzas. The rent suit was not a suit to 
establish the title but was a suit to 
recover a debt Neither did the defence 
raise any question of the title of the 
plaintiff to the superior interest in the 
disputed durputni so that by the plead- 
ings in the rent suit title of the plaintiff 
in such superior interest was not drawn 
into controversy, nor was there any dis- 
pute with regard to the title to the dur- 
putni interest which was alleged to have 
been transferred by the hibas in favour 
of defendants 2 and 3, but the allegation 
only was that defendant 1 had not been 
put in possession of all the mouzas 
covered by the durputni. 

To make a lis pendens notice to a pur- 
chaser of an estate, the question in the 
action must relate specifically to the 
estate and not merely to the money 

(2) [1907] 29 All. 339=310 0, C. 314=34 I, A. 

102=4 A L. J. 344 (P. C.) 

(3) [1857] 1 De. G. and J. 666=26 L. J. Ch. 

797. 
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secured on it : see White and Tudor’s 
Leading Cases on Equity, 5th edn 
Vol. II. pp. 75 and 76. 

In the case of Ex^parte Thornton (4] 
Lord Justice Cairns said : 

Then the lis pendens being a technical ex- 
pression well known, it seems to me to be 
perfectly clear that it always implied a claim 
of right, or a claim to charge specific property. 

A suit for rent can hardly be regarded 
as a claim to charge specific property 
In my opinion the transfers in favour of 
defendants 2 and 3 are not affected by 
the doctrine of lis pendens as embodied 
in S. 52, T. P. Act. In citing the Eng- 
lish cases I am not unmindful of the 
observations of the Judicial Committee 
of the Privy Council in Narendra Nath 
V. Kamalahasim (5) at p. 26 where ,theii 
Lordships quoted with approbation the 
remarks of Lord Herschell in Bank o) 
England v. Vagliano (6) that 
the proper course is in the first instance to 
examine the language'Of the statute* and to ask 
what is its natural meaning uninfluenced by 
any consideration derived from -the ’ previous 

state of the law The pur- 

X)ose of such a statute surely was that on any 
point specifically dealt with by it the law 
should be ascertained by interpreting the 
language used instead of, as before, roaming 
over a vast number of authorities in order to 
discover what the law was, extracting it by a 
minute critical examination of the prior de- 
cisions. 

But I feel myself justified in referring 
to the English cases for the purpose of 
showing that not only S. 52, T. P. Act, 
does not apply to the facts of the present 
case, but that also the general doctrine of 
lis pendens does not apply to the facts 
thereof. It also seems to me that it was 
assumed in the Privy Council case of 
Faiyaz Hosahi v. Prag Narain (2), to 
which I have already referred, that the 
rule of lis pendens obtaining in England 
is the same as the rule embodied in S. 52, 
T. P. Act. The appeal must succeed on 
this ground. 

The result is that the decrees of the 
lower appellate Court as against defen- 
dants 2 and 3 are set aside and the case 
is remitted to the Court of appeal in order 
that the Court may try the question on 
the evidence already taken as to whether 
there has been such dispossession of the 
defendants from the lands of the dur- 
putni by the plaintiff’ as to entitle 

(4) [1867] 3 Ch. 178. 

(5) [1896] 23 1 A. 18=23 Cal. 663=6 Sar. 

663 (P. C.), 

(6) [1891] A, C. 107=60 L. J. Q. B. 145=35- 

J. P. 676=39 W. R. 657=64 L. T. 353. 
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defendants 2 and 3 to claim suspension 
of rent or proportionate abatement there- 
of, and to retry the appeal in the light 
of the above observations. 

The decree against defendant 1 for 
rent up to Pous 1327 B. S. will stand. 
The appellants are entitled to costs here 
and in the Courts below against the 
^plaintiff. 

Rankin, C. J. — I agree. 

N.K. Appeal partly allowed. 
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Rankin, C. J., and C C. Ghose, J. 

Bepin Chandra Mandal and others — 
Accused — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 729 of 1927, Da- 
oided on 13th March 1928, from judgment 
of Addl. Ses3. Judge, 21-Pargana8. 

(a) Criminal P, C., S. 307 — Majority of jury 
finding accused guilty twice— Trial Judge 
doubting as to accused's guilt hut accepting the 
verdict and convicting them — Power of refer- 
ence was held to have been rightly refused. 

In a case tried by jury, the jury by a majority 
of four to three found the accused guilty and 
the Judge accepted the majority verdict of the 
jury and convicted and sentenced the accused. 
He stated in his order: “While this is a case in 
which there are certain doubtful factors, I 
hesitate not to accept the majority verdict of 
the jury, as this is the second time the accused 
have been tried by a special jury and a second 
time a verdict of guilty has been returned by 
the majority. It was essentially a case in 
which the jury must decide and I therefore 
accept their decision while not agreeing with 
it. I shall be glad if the accused get relief in 
the appellate Court. 

Held: that the power of reference was rightly 
not exercised as this power should always be 
exercised with due regard to the fact that the 
constitutional tribunal to decide questions of 
•fact is the jury and not the Judge. [P 445 C 1] 

(b) Criminal P, C., S. 307 — High Court in 
appeal thinking that the case ought to have 
been submitted — High Court cannot direct the 
case to be submitted — Sessions Judge's view is 
final. 

It is not correct law to say that, if the High 
Oourt thinks that the Judge, in a case tried by 
jury, ought to have been of opinion that it is 
necessary for the ends of justice to submit the 
case, the High Court can direct him so to do or 
can act as though he has, in fact, submitted 
the case. The conditions laid down are not 
merely that the Judge disagrees with the 
verdict of the jury, but also that the Judge is 
clearly of opinion that it is necessary for the 
.ends of justice to submit the case. It is quite 
impossible to direct the Judge to be clearly of 
a certain opinion and the language used by the 


statute shows that the Judge's view on that 
point is to be final for that purpose. [P 446 Cl] 

Suresh Chandra Taluqdar and Mo* 
hendra Kumar Ghosh — for Appellants. 

Khundkar and Saohindra Nath Ban* 
erjee^for the Crown. 

Rankin, C. J. — In this case six appel- 
lants were tried on a charge under 
S. 201, I. P. 0., before the Additional 
Sessions Judge of cthe 24-Pargannas sit- 
ting with a jury. The jury by a major- 
ity of 4 to 3 found them guilty and 
the learned Judge accepted the major- 
ity verdict of the jury and convicted 
the appellants and sentenced them to 
four years’ rigorous imprisonment each. 
He stated in his order: 

While this is a case in which there are cer- 
tain doubtful factors I hesitate not to accept 
the majority verdict of the jury as this is the 
second time the accused have been tried by a 
special jury and a second time a verdict of 
guilty has been returned by the majority. It 
was essentially a case in which the jury must 
decide and I therefore accept their decision 
while not agreeing with it. I shall be glad if 
the accused get relief in the appellate Court. 

Now, the general character of the case 
was this that one Ohintamoni left his 
home to go to Maibibirhat and never re- 
turned. His dead body was found in a 
tank which may be called Nibaran’s tank. 
There is evidence of a witness who says 
that he saw the accused with the body 
near a tank called Suren’s tank. This 
witness is called Parameswar. He says 
that he confronted the six accused with 
the body of Ohintamoni on the bank of 
the tank. They first of all told him to 
get away and then called him back and 
threatened him. There is evidence of 
two other witnesses, one called Adyait 
and another called Kansari, who wore 
coming from a place called Dharmacharak 
at Panapukar, and as they crossed a bheri 
west of Nibaran’s tank they say they saw 
these six accused with the dead body. 
They appear to have been dragging the 
dead body, but the witnesses’ evidence as 
to seeing the actual dragging is not very 
definite. 

The learned Judge put the case to the 
jury quite fairly, without laying undue 
stress either way. Ho left them to con- 
sider whether upon this evidence they 
were entitled to find that the accused 
were taking the dead body there. He left 
to them very fairly and properly the evi- 
dence on either side as to whether it was 
proved that Ohintamoni had been mur- 
dered and whether it was possible tbab 
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Ohintamoni had been drowned by acci- 
dent. He told theoa that unless they 
were satisfied as to the commission of the 
offence of murder they could not on a 
charge under S. 201 go any further. 

If one looks to the charge as a whole 
one finds, and indeed Mr. Taluqdar for the 
appellants very fairly says and admits, 
that the charge is a fair one. It contains 
no error of law and cannot be said to bo 
inadequate. It is noticeable that the 
learned Judge has called the attention of 
the jury to the fact that the important 
witnesses did not state what they had 
seen until after a substantial delay, that 
they have an explanation that they wore 
threatened and that they were afraid, and 
that the case, therefore, was essentially a 
case which the jury had to determine on 
the facts. The learned Judge appears to 
have been of opinion that sitting as a 
juryman ho would not have boon pre- 
pared to act upon the evidence taken as a 
whole but would have given the prisoners 
the benefit of the doubt. Three of the 
jury took this view and four of the jury 
took the view that they were prepared to 
act upon the evidence, in particular, the 
definite evidence of those three men. 
Our right to interfere in ^uch a matter is 
limited to a case where there has been 
misdirection on a point of law or whore 
we are satisfied that the jury must have 
misunderstood the Judge’s direction upon 
a point of law; and this case cannot be 
brought under either of these characters. 

The question then arises as to the pro- 
priety of the order made by the learned 
Judge. His view is that it is a fair ques- 
tion for the jury. If he had been a jury- 
man, he would have been in favour of a 
verdict of not guilty, but ho said that he 
accepted the majority verdict of the jury, 
and while his reasons about this being a 
second trial may not have very much in 
them the position is that he accepted the 
majority verdict of the jury and did not 
refer the case. This is not a case in 
which it can be said that there was no 
evidence or only a scintilla of evidence 
against the accused to go before a jury. 
There is far more than that. 

The question, therefore, arises whether 
it is right or possible for us to interfere 
with the action of the learned Judge 
under our revisional or appellate jurisdic- 
tion and to say that he ought to have 
referred the case, and to deal with the 


case upon the footing that the facts and 
the law are open to us. There seems ta 
be some authority, though it is only an 
obiter dicbum, in the case of Sarodor 
Charan Mistri v. Emperor (l). That was* 
a case where the Judge’s order was parti- 
cularly difficult to understand and in the* 
end, the Court decided the case on the 
footing that there was a misunderstanding, 
on the part of the jury as to the law laid 
down by the learned Judge. On that 
footing the High Court was entitled to 
interfere, but it was said by my learned 
brother. Mr. Justice Mukhorjee: 

The learned Judge felt that the verdiot of the* 
jury waa wrong, and if he accepted the verdiot 
in its entirety he was unible to do justice to the^ 
accused. It follows therefore that the arids of 
justice demanded a reference to this Court. 
The conditions necessary for the application of 
S. 307, Criminal P. C., being clearly present the- 
duty of the learned Judge was to make such a 
reference, and once the conditions are present 
that course is obligatory and is no longer a 
matter of discretion at all; it should be remem- 
bered that the word used is “ shall. ” If under 
circumstances such as those that are in this- 
case the learned Judge fails to do what the law 
requires him to do and thus deprives this Court 
of an opportunity to deal with the case on its 
merits, he does something more than merely 
acting in the erroneous exercise of his disore* 
tion. He fails to exercise his jurisdiction and 
this failure operates to the preiudioe either of 
the Crown or of the accused, and, speaking for 
myself, I am of opinion that it is well within 
our pov\er under S. 4:39, Criminal P. C., to 
direct him to submit the case to us for our 
consideration under S. 307, Criminal P. C. 

Now as to that I desire to say two’ 
things: First of all, that the rights of 
the Court of appeal ordinarily include’ 
all the rights of revision and a reference 
to S. 439, Criminal P. C., would show 
that a case which comes within S. 439 
is merely a case in which the High Court 
is given the power to exorcise any of tho 
powers conferred on a Court of appeal. 

The second thing I desire to say is this: 
that if one looks at S. 307, Criminal P.C 
one finds, as the learned Judge has pointed 
out that the word used is “shall” — “he 
shall submit the case accordingly;” — but 
the conditions laid down in the first sub- 
section are: if the Judge disagrees with 
the verdict of the jurors or of a majority 
of the jurors and is clearly of opinion 
that it is necessary for the ends of justice 
to submit the case to the High Court, 
it is only then that, it is said, he 
shall submit the case accordingly. Now, 
I am not of opinion that it is correct 

U) A. I. R. 1925 6air7957™^ 
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law to say that if the High Court thinks 
Ithat the Judge ought to have been of 
iopinion that it is necessary for the ends 
jof justice to submit the case this Court 
;can direct him so to do or can act as 
though he has, in fact, submitted the 
case. The conditions laid down are not 
merely that the Judge disagrees with the 
verdict of the jury, but also that the 
Judge is clearly of opinion that it is 
necessary for the ends of justice to sub- 
mit the, case. The Judge is either clearly 
of opinion or not clearly of opinion and 
according as ho acts in that matter the 
consequences must be It is quite im- 
possible, in my judgment, to direct the 
learned Judge to be clearly of a certain 
opinion and the language used by the 
statute shows that the Judge’s view on 
that point is to be final for thlt purpose; 
and I am not prepared, in a case such as 
this, to enquire into the question whether 
or not the learned Judge ought to have 
been of opinion that it was necessary for 
\the ends of justice to submit the case. 

This matter is a little complicated and 
some learned Sessions Judges seem to be 
a little unhappy as to the way in which 
they express themselves when acting 
under Ss. 306 and 307 S. 306 says that 
when the Judge does not think it neces- 
sary to express disagreement with the 
verdict of the jurors he shall give judg- 
ment accordingly. That shows, as indeed 
Is obvious, that it is no necessary part 
of the function of the Judge to have an 
opinion of his own about mere questions 
of fact and to assert it. His power only 
arises when having an opinion contrary 
to that of the jury he thinks that it is 
necessary for the ends of justice to sub- 
mit the case to the High Court; and, in 
my judgment, this power should always 
be exercised with due regard to the fact 
that the constitutional tribunal to decide 
questions of tact is the jury and not the 
Judge. 

It remains, however, that three jury- 
men and the ‘Judge were not impressed 
with the reliability of the witnesses and 
four jurymen did accept their evidence. 
If, in these circumstances the executive 
authorities think fit to take action in the 
matter, I desire to say nothing that it 
would in any way fetter their hands. In 
my judgment it would be wrong on our 
part to interfere with the conviction or 
the sentences, and this appeal must be 
dismissed. 


The appellants will surrender to thei^^ 
bail and serve out the remainder of their 
sentences. 

C. C. Ghose, J. — I agree. 

B K. Appeal dismissed. 
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Chotzner and Gregory, JJ. 

Bam Gopal Goenha — Petitioner. 

V. 

Narayan Das Chandra — Opposite 
Party. 

Criminal Revns. (Cross) Nos. 952 and 
1038 of 1927, Decided on 18th January 
1928, from order of Dy Mag., Howrah 

Cfiminal P» G ,, S.14:i — Mode of enjoyment 
of one's own property hkely to lead to a breach 
of the peace — Order under S. 144 restraining 
that person temporarily Jrom enjoying the pro- 
perty in that way is justified, 

Thongh a person has an absolute right to 
use his property as he pleases, yet, if the mode 
of enjoyment of his property, innocent and 
lawful though it might be, results or tends to 
result, in a series of acts which are likely to 
lead to a breach of the peace, an order under 
S. 144. restraining the person temporarily from 
enjoying the property in that way is amply 
justified: 10 B, L. Ti, 434 Bel, on; 11 C, 

\V, N. 79, Dist. • [P 447 0 2] 

Langford James, A. C, Mukerji and 
Suresh Chandra Taluqdar — for Peti- 
tioner. 

Mritynnjoy Chattopadhyya, Manindra 
Nath JBanerjee II and Sitansu Bhusan 
Bose — for Opposite Party. 

Judgment. — Criminal Bevision No. 
952 of 1927. — This Rule has been granted 
in regard to an order-made by the Deputy 
Magistrate of Howrah under S. 144. 
Criminal P. C The material portion of 
the order was in these terms : 

Whereas it appears from the petition filed on 
21st July 1927 by Narain Das Chandra of 12 
Shib Kristo Daw Lane, Calcutta, and the report 
dated the 26th July 1927 submitted thereupon 
by the Sub-Inspector of Golabari police station 
that Ram Gopal^Goenka, of 20 Central Avenue, 
Calcutta, is holding a new market at Nos. 97 
and 99 Haragunj Road, Sulkea, adjacent to the 
old Haragunj Bazar belonging to the Daw 
Babus of Jorasanko, Calcutta, for which a 
breach of the peace is apprehended, I do 
hereby prohibit the said Ram Gopal Goenka 
from holding new market at Nos. 97 and 9 f, 
Haragunj Road, as the holding of such markei 
will lead to an imminent breach of the peace. 

Now the order was only in force for 
two months and it expired on the 27th 
September 1927. Prima facie, therefore, 
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-the necessity for vacating it is not tolear 
• except on the ground that proceedings 
have been taken against the petitioner 
under S. 188, I. P. C., for violating it. 

There is no dispute that the market 
which has been prohibited is situated on 
the petitioner’s own land. The findings 
in the present case are that he applied 
to the Howrah Municipality to construct 
•certain buildings upon this land and, 
according to the petition, sanction was 
first accorded by the Municipality but 
was afterwards revoked on the 30th Jnne 
1927 The facts found by both the 
Courts below are that the petitioner 
continued the work of construction in 
spite of the fact that sanction had been 
withdrawn. It is said also that he had 
no license as required under the Muni- 
cipal Act, though this matter does not 
ippear to be entirely clear. The further 
Snding is that certain Nepali durwans 
in the employ of the petitioner forcibly 
3ragged vendors to the new market and 
otherwise molested the public by con- 
lucting passers-by into the market pre- 
sumably with the view of making them 
buy their comodities there rather than 
in the adjacent bazar belonging to the 
Daw Babus. Both the lower Courts 
have found that it was likely to result 
in an imminent breach of the peace. 
The question, therefore, we have to con- 
sider is whether the Magistrate was in 
these circumstances, justified in passing 
an order which admittedly is intended 
to operate only in cases of extreme 
urgency. Mr Langford James who has 
appeared for the petitioner has contended 
that S. 144, Criminal P. C , is never 
intended to be used in any case of dis- 
pute between the owners of two rival 
bazars and that if some servants of one 
of these owners are shown to have acted 
illegally or oppressively, S. 107, Criminal 
P. C. is the proper section to be proceeded 
under to bind them down and to restrain 
them from committing further offences. 
He has referred to two oases, namely the 
cases of Satish Chunder Boy v. Emperor 
(1), and Bidku Banyan Mojumdar v. 
Bomesh Chunder Bai (2). The learned 
Judges wbo decided the first of these two 
cases were of opinion that the Magistrate 
could not, by passing successive orders 
under S. 144, Criminal P. C., extend the 
operation of the order beyond the time 

U; tiyOTj II O. W. JS. ‘<9. 

(2) [1907J 11 C. W. N. 223. 
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limited by sub-S. (5) of S. 144, Criminal 
P. C. and that the most appropriate 
section of the Code to deal with cases of 
rival hats which might cause a breach 
of the peace was S. 107 of the Code. No 
doubt, that view must bo treated with 
respect. Bub we are of opinion that the 
powers of a Magistrate to deal with the 
situation where a breach of the peace is, 
in his opinion, imminent have been so 
clearly defined in the Pull Bench case of 
Bykuntram Shaha v. Meajan (3), to 
which our attention has been drawn by 
Mr. Chatterjee who appears for the 
opposite party that we cannot do better 
than set down some of the findings therein 
contained. What the learned Chief 
Justice Sir Richard Couch, in interpret- 
ing the words of the section, said is this: 

The word “oerfcain** placed before the word 
act and afterwards repeated twice in the ex- 
pression “to take certain order with certain 
property in his possession” leaves no reason- 
able doubt in our minds that the legislature 
intended to give full and ample powers to the 
Magistrate, the chief officer entrusted with the 
duty of preserving the peace of the district, to 
restrain any person from doing any act or to 
command him to hold any property in his 
possession subject to any condition, whenever 
such Magistrate shall consider that such a 
course of procedure is likely to prevent or even 
tends to prevent a riot or an affray; 
and again the learned Chief Justice 
said : 

A particular act or a particular mode of 
enjoyment of property might be perfectly 
innocent or lawful in itself. But the act may 
be done or the property enjoyed in that par- 
ticular mode under circumstances calculated 
to lead to a serious breach of the peace attended 
even with loss of human life ; and it would be 
by no means proper or desirable to hold that 
even in such cases the chief peace officer of the 
district has no power to issue an order such as 
that comtemplated by S. 62 of Act 25 of 1861. 

While, therefore, in the present case, 
it may be conceded that the petitioner 
has an absolute right to use his property 
as he pleases, yet, if the mode of enjoy- 
ment of this property, innocent and 
lawful as it might be, resulted or tended 
to result, in a series of acts committed 
by the petitioner's servants which in the 
Magistrate’s judgment, were likely to 
lead to a breach of the peace, we cannotj 
but think that the order under S. 144, 
Criminal P. C., restraining the petitioner 
temporarily from holding his market 
there was amply justified. We accord- 
ingly discharge this Rule. 

Criminal Bevision No. 1038 of 1927. — 
In view of the judgment just now deli- 

(3i 10 B. L. JEL 434 
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vered in Bevision Case No. 952 of 1927, 
the learned vakil for the petitoner does 
net press this Rule. It is accordingly 
discharged. 

N.K. Buie discharged . 
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Cuming and Mukerji, JJ. 

Abinas Chandra Majhi and another — 
Defendants — Appellants. 

V. 

"Pratul Chandra Ghose — Plaintiff — 
Respondent. 

Appeal No. 669 of 1925, Decided on 
17th January 1928, from decree of 
Addl. Sub-Judge., Howrah, D/- Slst 
January 1925. 

(a) Bengal Tenancy Act, S. 167 — ''Purchaser'* 
includes assignees or transferees from a certi- 
ficaied purchaser — A real owner is not pre- 
cluded from giving notice under S, 167. 

The person for whose benefit notice under 
S. 167 is to be given is the real purchaser and 
there is no reason to limit the meaning of the 
words ‘‘purchaser*’ to the certificated purchaser 
at an execution sale. The word “purchaser” 
includes assignees or transferees from a cer* 
tificated purchaser, and therefore a real owner 
for whom the benamidar merely holds the 
property in trust cannot be precluded from 
giving such notice when, as a matter of fact, 
he is prefectly entitled to enforce his right in 
a Court of law as against a third party : 21 
C. L. J. 65, Dist. [ P449 C 2] 

(b) Civil P. 0., S. 66 — A real owner can seek 
for a declaration of his real title against one 
who does not claim lender a certificated 
purchaser. 

The principle of S. 66 (1) cannot be invoked 
in a case where the real owner seeks for a 
declaration of his real title against some one 
who does not claim under a certificated pur- 
chaser and asks for a remedy which the law 
entitles him to. [P 449 C 2] 

Nasim /lit— for Appellants. 

Pyari Mohan Chatter jee— ion Respon- 
dent. 

Mukerji, J. — This appeal has arisen 
out of a suit which was instituted by 
the plaintiff for recovery of khas pos- 
session of and for declaration of his 
title to a certain plot of land. The suit 
was decreed by the trial Court and that 
decision was affirmed on appeal by the 
learned Subordinate Judge. The defend- 
ants have thereupon preferred this second 
appeal. The plaintiff’s case was that 
the land in suit formed part of an 
occupancy holding which consisted of 


30 Ughas odd of land and bore a* 
rental of Rs. 69 / odd and it was held 
by one Yasin Mallick, that in execution 
of a decree for rent which was obtained 
by the landlord against the said Yasin 
Mallick the said holding was put up to 
sale and was purchased by the plaintiff, 
that the plaintiff thereupon served a 
notice under S. 167, Ben. Ten. Act, jppon 
the defendants alleging that the defen- 
dants were under raiyats and thereafter 
the plaintiff instituted the suit for de- 
claration of his title to and for recovery 
of khas possession of the land of which 
the said defendants were in such posses- 
sion. The plaintiff’s case was that thisk 
particular plot of land originally stood 
in the name of one Daimali Mullick and 
appertained to the jote of one Porabaddi 
Mallick who held as a raiyat under the- 
said landlord. The defendants’ case, on 
the other hand, was that the land in suit 
did not appertain to the raiyati holding, 
of the said Porabaddi Mallick, but that,, 
as a matter of fact, it was land which 
had been purchased by the wife of the^ 
said Porabaddi Mallick and from her the- 
land descended to her son Deratulla, 
from whom it was transferred by a 
gift to one Ohidannessa Bibi under whom^ 
the defendants held not as an under- 
raiyat but as an occupancy raiyat. The* 
defendants’ case further was that their 
landlords were tenure-holders having a* 
lakheraj right to the land. 

The grounds that have been urged in 
support of this appeal are four in number. 
The first ground relates to the question 
of admissibility of a chitta and a khatian 
of the year 1261 which was proved in 
evidence on behalf of the plaintiff anff 
upon which reliance has been placed by 
both the Courts below for the purpose of 
holding that the land in suit apper- 
tained to the jote of Porabaddi Mallick 
and that Porabaddi Mallick, as well as 
the tenant, in execution of a decree for 
rent as against whom the property was 
sold and purchased by the plaintiff, was a 
raiyat and not a tenure-holder. So far 
as this question is concerned it would 
appear that the chitta and the khatian 
are dated 1261 and it is not disputed that 
the person who made the entries in these 
documents relating to the land in 
question is now dead. If that be tho 
position the documents, in my opinion, 
come clearly within the provisions of 
S. 32, sub-S. (2), Evidenca Act. The* 
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amin who made the measurement and 
prepared the khatian and ohitta must be 
taken to have made the entries in these 
documents in the ordinary course of his 
business or in the discharge of his 
professional duties within the meaning 
of that Bub'section. It is^ unnecessary in 
this view of the matter to consider 
whetJiQr these documents are or are not 
also relevant under the provisions of 
S. 13, Evidence Act. 

The next ground that has been urged 
is to the etfeot that the onus of proof 
was wrongly placed upon the defendants. 
Beading the judgment of the learned 
Subordinate Judge as a whole upon the 
question of the status of the defendants 
it does not seem to me that this conten- 
tion is wellfounded. As a matter of 
fact the learned Subordinate Judge 
appears to have taken the whole of the 
evidence that there is on the record and 
upon that evidence has come to the 
conclusion that the disputed land was 
held by Daimali Malliok, the predecessor 
of the defendants, as a raiyat. In the 
circumstances I do not think any ques- 
tion of onus really arose in the case. The 
learned Subordinate Judge has observed 
that the khatian and the ohitta to which 
reference has already been made prove 
that the disputed land was held by 
Daimali as a raiyat. He has then in- 
ferred to the fact that the area of the 
land being only 30 bighas, no presump- 
tion arose to the effect that Daimali was 
a tenure-holder ; and, being^of opinion 
that upon the whole of the evidence the 
fact that Daimali was only a raiyat has 
been proved, he has recorded a finding to 
that effect. It may bo stated m this 
connexion that the case which the 
defendants put forward, namely that 
they had been paying bhag paddy to 
Mohammad Sheik on the footing of their 
case to the effect that it was Bijari Bibi 
and not her husband Porabaddi Mallick 
who was the holder of these lands, has 
not been believed by the learned Sub- 
ordinate Judge. 

The third contention is to the effect 
that the notice that was served under 
the provisions of S. 167, Ben. Ten. Act, 
was not a valid notice. It has been 
urged in this connexion that the word 
‘‘purchaser,” as used in that section, 
means only a certificate! purchaser and 
in support of this position reliance has 
been placed upon an observation which 
1928 C/57 & 58 


is to bo found in the judgment of the 
Maclean, C. J,, in the case of 
Jogesh Ghunder v. Bohini Kumar (1). 
The passage runs in these words : 

We are not in a position to decide that 
point (that is the question of sufficiency of 
notice under S. 167, Ben. Ten. Act )*upon the 
materials before us. If the sale certificate 
were made out in the name of the benamidar, 
then, in my view,* he would be the proper per- 
son, as the certificated purchaser to give the 
notice under the Act. ♦ 

The passage in question, no doubt, 
supports the appellant's contention. But 
it does not appear what the actual facts 
of the case were in connexion with 
which these observations were made. 
As far as can be made out, the judgment 
being of a date prior to those cases in 
which it has been held that a benamidar 
is competent to sue and is not precluded 
from obtaining those reliefs which really 
belonged to the real owner, the con- 
tention that must have been ur^ed in 
the case in which that judgment was 
passed was that a bonamdar had no 
right to give notice under S. 167, Ben. 
Ten. Act. It was apparently that con- 
tention that was dealt with by the 
aforesaid observation. It cannot be 
disputed that the person for whose 
benefit such notice is to be given is the 
real purchaser and I see no reason to 
limit the meaning of the words “pur- 
chaser to the certificated purchaser” at 
an execution sale. It may be observed 
further that it has been held in a series 
of decisions that the word “purchaser” 
includes assignees or transferees from a 
certificated purchaser. If that be so I 
do not see how a real owner for whom 
the benamidar merely holds the property 
in trust can be precluded from giving 
such notice when, as a matter of fact, 
he is perfectly entitled to enforce his 
right in a Court of law as against a 
third party. 

Lastly it has been urged that the suit 
is not maintainable in view of the 
provisions of S. 66, sub-S. (1), Civil P. C. 
This objection, in my opinion, is not 
wellfounded, because the whole object 
of that sub-section is to prevent a real 
owner from relying on his secret title 
as against a l)erson claiming title under 
a certificated purchaser. The principle 
of this section cannot be invoked in a 
case where the real owner seeks for a 
declaration, ' his real t itle again st some 

(1) [1916J 21 0. L. J, 65=34 L 0. 215. 
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one who does not claim under a certi- 
ficated purchaser and asks for a remedy 
which the law entitles him to. I do not 
see how the provisions of this section 
can bo a bar to the maintainability of 
this suit. In this view of the matter, 
I am of opinion that all the grounds 
urged in this appeal on behalf of the 
appellants fail and the appeal should be 
dismissed with costs. 

Cuming, J. — I agree. 

N.K. Appeal dismissed. 
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Rankin, C. J., and 0. G Ghose and 
Buckland, JJ. 

Corporation of Calcutta — -Appellant. 

V. 

Jalajbasini Respondent. 

Letter Patent Appeal No. 1 of 1927, 
Decided on 13th December 1927, from 
order of Cuming, J., D/- 4th July 1927. 

(a) Calcutta Municipal Act (3 of 1923), 
6*. 140~Land Ac(iuis%t%on Act (1891), 8. 12. 

Cuming, J , — There is no analogy between the 
Land Acquisition Collector making an award 
and an executive officer of the Municipality 
passing orders under S. 110 as to assessment: 
32 Cal. 605, Bef. ' 

5{« (6) Calcutta Municipal Act (3 of 1923), 
S. 142 (3) — Appeal to High Court — Question of 
fact can he Qone into — Civil P. C., S. 100. 

An appeal to the High Court uader S. 142 (3) 
is not a second appeal^as contemplated by'S. 100, 
Civil P. C., and the appeal is not restricted lo 
questions of law only (Cuming, J., contra): 
A. I. R. 1927 Cal. 802, Bef. 

[P 451 C 1, 2, P 452 C 2] 

(c) Calcutta Municipal Act (1921), S. 131 — 
Onus is not on Corporation to prove increase in 
value of land (Cuming, J., contra): A I. B. 
1927 Cal. 802, Bef. 

The onus is not on the Corporation, where 
the Corporation seek to increase the assesssee’s 
assessment, to show thit the value of the land 
has increased; it is for the assesses to show 
that it has not increased. [P 451 C 2, P 452 C 1] 

(d) Tax — Validity. 

Cuming, J . — Vn assessment based on no 
material whatever cannot be considered a 
valid assessment. -[P 451 Cl] 

(e) Calcutta Municipal Act (1923), S. 141 — 
Assesses not adducing evidence against assess^ 
ment^ Assessment should be confirmed. 

The appeal which is given to the Court of 
Small Causes by the Calcutta Minicipal Act is 
really a proceeding by which an administrative 
act is challenged before a judicial tribunal. It 
is intended that it should not be treated as an 
ordinary appeal from a civil Court, but is an 
occasion on which the party complaining must 
have an opportunity of adducing evidence if he 
wants, to show that the decision of which he 


complains is wrong. If, therefore, no evidence 
at all is addu ced to show that the Chief Ex- 
ecutive Officers* determination is wrong, it is 
the Judge’s duty to dismiss the appeal and con- 
firm the assessment. [P 455 C 1] 

Brojo Lai Chakravarti and ^Krishna 
Lai Banerjee—ior Appellant. 

Gunada Gharan Sen, Monmatha Nath 
Boy (Jr.) and Prohash Chandra Majum- 
dar — for Respondent. * 

(The judgments against which Letters 
Patent appeal was filed are as follows:) 

Cuming, J. — The 'facts of the case out 
of which this appeal has arisen are these: 
The respondent Srimati Jalaja Bashini 
Devi is the owner of premises No. 125, 
Harish Mukerjee Road. The Corporation 
of Calcutta in March 1924 assessed the 
land with the premises thereon to con- 
solidated taxes. In arriving at the assess- 
ment the Chief Executive Officer valued 
the land at Rs. 2,750 a cotta and the 
house on it at Rs. 20,365. Under S. 141, 
Calcutta Municipal Act, the assesses ap- 
pealed to the Court of Small Causes at 
Sealdah. She objected both to the value 
of the house and value of the land. The 
learned Judge of the Small Cause Court 
held the value of the building was 
Rs. 18,123 and the value of the land was 
Rs. 2,200. Against this decision the Cal- 
cutta Corporation have appealed to this 
Court under S. 142 (3), Calcutta 

Municipal Act. 

There is also a cross-objection by the 
respondent. Her contention is that the 
burden of piDof has wrongly been placed 
on her and that it was for the Corpora- 
tion to prove that the present value of 
the land was more than it was in 1917 
when she purchased the property. She 
also contended that Rs 350, the price of 
the electric fittings, should not bo in- 
cluded. The appellant contends first of 
all that the learned Small Cause Court 
Judge has wrongly placed on him the 
burden of proving what was the value of 
the land at the time of the assessment in 
March 1924, Secondly that the Judge has 
come to a wrong finding of fact on the 
evidence as to what the value should be 
of the land. 

A preliminary point has been dis- 
cussed at some length as to what are the 
powers of the Court in dealing with this 
appeal. The appellant would seem to 
contend that it is open to us to go into 
facts. His contention would seem to be 
that this is not a second appeal as con- 
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templated by the Civil Procedure Code 
and that S. 100 and S. 101, Civil P. C , 
have no application. It will appear that 
when the Corporation desire to make an 
assessment or re-assessment they proceed 
under S. 131 (1). The valuation and 
assessment are apparently, made by the 
Executive Officer. 

« A notice is given to the assesses to ob- 
ject if ho so desires. The Executive 
Officer must hear and decide the objection 
and pass orders under S. 140, Calcutta 
Municipal Act. Against this order an 
appeal lies to the Judge of the Small 
Cause Court and against his decision a 
further appeal to the High Court. 

In these circumstances what U the 
nature of the proceedings before the 
Executive Officer. If the order is an ex- 
ecutive order pure and simple how can 
there be an appeal to the Small Cause 
Court Judge, a Court of law, with a 
further appeal to the High Court. 

It has been suggested that as it has 
heen held that the Land Acquisition 
Deputy Collector is not a Court, so it 
must be held that the Executive Officer 
making an assessment is not a Court. 

There is no analogy between the two. 
Anyone dissatisfied with the award of 
'the Land Acquisition Deputy Collector 
may ask the Collector to refer the matter 
^to the Judge and on such a reference the 
Judge hears and decides the matter. 

But this is not an appeal against the 
order of the Deputy Collector and hence 
there is no analogy between the two 
cases. In the case of Ezra v. Secy, of 
State (l), it was held that the Land 
Acquisition Deputy Collector was not a 
Court because the decision was merely a 
decision as to what sum shall bo ten- 
dered to the owner of the land and was 
binding only on the Collector, and if a 
judicial determination was required the 
owner could obtain it by requiring the 
matter to bo referred by the Collector to 
the Court. 

In the present case, unless the valua- 
tion is objected to, it is final. S. 14L 
also provides that part 2 and part 3, 
Lim. Act, shall apply to every appeal 
.presented under the section, and sub- 
S. (4) provides that no appeal shall bo 
admitted unless an objection has been 
determined under S. 140. It seems diffi- 
ndult to escape from the conclusion that 

(rr[1905J 3-2 Cal. 605=9 C.wTn, 454=1 "C. 

L. J. 227. 


the appeal to this Court must be regarded! 
as a second appeal and that the appeal! 
does not lie on fact but on law only. It! 
has been suggested that the order of the 
Executive Officer assessing the premises 
was an execution order. It might be 
that the first order of the Executive 
Officer by which he made the valuation 
and assessed the tax to bo paid was an 
executive order but it is not against this 
order that an appeal-lies. It is clear no ap- 
peal lies against that order See S. 141 (4)] 

The appeal lies against his order made 
under S. 140 which he makes after hear- 
ing objection. It may seem perhaps some- 
what remarkable that the same person 
who made the assessment should deter- 
mine the objection to the assessment. 
It might well be argued that he is the 
defendant and also the Judge in the 
matter. Possibly, so far as the objection 
is concerned, the objector must bo con- 
sidered as one party and the Corporation 
the other. But it seems to mo that if 
there is an appeal against the order to 
the Judge of the Small Cause Court and 
second appeal to the High Court the 
order must bo considered as a judicial 
order. I cannot conceive a purely ex- 
ecutive order being the subject of an ap- 
peal first to the Small Cause Court Judge 
and then to the High Court. 

Both parties have argued that the 
burden of proof has wrongly been thrown 
on them by the Judge. The ‘Corporation 
urges that it is for the assesseo to show 
that the assessment made is incorrect, in 
other words to prove what the present 
value of the land is. The assessee on the 
other hand contends that it is for the 
Corporation who desire to raise the as- 
sessment to show what the present value 
of the land is. The Judge has found 
that there is no evidence* whatever *to 
prove what the present market value of 
the land is. 

There is only evidence as to the value 
of land in the locality in 1921-22 at a 
time when the land boom was on. Ad- 
mittedly since then the value of land has 
fallen. He goes on to state that these 
prices cannot be accepted for the purpose of 
assessment now. He concluded by saying: 

Coasidering the position of the disputed land 
and also the fact that the price of land has 
considerably fallen I assess the value of the 
land at Rs, 2,200 a katct. 

The figure is a obviously purely arbi- 
trary one arrived at on no data whatever 
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the Judge having himself stated that 
there i^ no evidence on the point. There 
being no evidence admittedly as to wha>t 
the present value is, the question of onus 
is all important. 

If the onus is on the Corporation they 
have absolutely failed and if on the as- 
sessee she has equally failed. The onus I 
'think is obviously on the Corporation The 
Corporation seek to increase the assessee's 
assessment. It is for them to show that 
the value of the land has increased and 
not for the assessee to show it has not 
increased. 

It cannot for one moment bo open to 
the corporation to fix any arbitrary 
valuation that they please as has clearly 
been done in this case, for there is ad- 
mittedly no evidence whatever to show 
what the present value of the land is, 
and then say to the assessee that he has 
to prove it as something different. Even 
if there wore a presumption that the as- 
sessment was correct and the burden lay 
on the assessee to prove it was incorrect 
she has clearly done so, for she has proved 
that the corporation had no material 
whatever on which they could have based 
the present assessment. An assessment 
based on no material whatever cannot 
be considered as a valid assessment. I 
would, therefore, dismiss the appeal of 
the corporation and allow the cross-ob- 
jection of the assessee as to the value 
of the land, the land to be valued for the 
purpose of assessment at Rs. 1,200 per 
cotta. On both the appeal and cross- 
objection my learned brother has taken 
an entirely different view. He would 
allow the appeal and dismiss the cross- 
objection. 

There is a further objection by the 
assessee which relates to the value of the 
premises for the purpose of assessment. 
The Judge for some reason or other has 
included in the valuation of the build- 
ings Es. 350 for the electric light in- 
stallation. The corporation never claimed 
to include it and it is perhaps difficult 
to understand why the Judge should give 
the corporation a relief they never asked 
for. The assessee is entitled to have 
Es. 350 deducted. 

The result is that both the appeal and 
the cross-objection as to the value of the 
land must fail and are dismissed with 
costs The cross-objection of the as- 
sessee regarding the valuation of the 
building is allowed with costs. We as- 
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sess the hearing-fee in the appeal and 
also in the cross-objection in so far as it 
is dismissed and in so far as it is allowed 
at one gold mohur in each. 

Graham, J.— (After stating facts the 
judgment proceeded) The learned vakil 
for the appellant before us stated at the 
outset that the appeal was confined to 
the value of the land, and he contended 
that the burden of ,proof being upon the 
respondent, who had failed to adduce any 
evidence as to the market value of the 
land at the time of assessment, the Court 
below ought not to have reduced the as- 
sessment of the value of the land. 

There are two preliminary matters 
which it is I think necessary to deter- 
mine before dealing with the appeal on 
its merits : firstly, the question of the 
burden of proof just referred to above ; 
and secondly, the question of the form 
of the appeal, and whether it is a first 
appeal or second appeal. 1 will deal 
first with the second point. A decision 
on this point would ordinarily be neces- 
sary in order to ascertain what our 
powers are in disposing of the appeal, 
since if it is a first appeal, we can gO' 
into the evidence, whereas if it is a 
second appeal, we cannot disturb the 
findings of fact. It happens, however, 
that in the particular circumstances of 
this case the question involved is one of 
merely academic interest because neither 
party adduced the necessary evidence 
either affirmative or in rebuttal, and, 
that being so, there is no evidence for us 
to consider, even if the appeal be treated 
as a first appeal. It follows that the 
decision of the appeal will turn entirely 
upon the question of onus. Incidentally I 
may say that in my judgment the appeal 
is in proper form and is a first appeal 
against an original order. It can not, I 
think, come within the purview S. 100, 
Civil P C., since the appeal before the 
Small Cause Court is not an appeal 
against a decree, but is rather in the na- 
ture of an appeal against an executive 
order Speaking for myself I do not see how 
the Executive Officer or Deputy Execu- 
tive officer can be regarded as a judicial 
officer merely because at the second stage 
of the assessment proceedings he is 
required to decide the objection after 
hearing the assessee. 

With regard to the first point, ques^- 
tion of burden of proof : my learned bro- 
ther, while recognizing that it is all icu- 
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porfcanfc, has come to the conclusion that 
the onus was upon the corporation, and 
in that view of the matter holds that the 
appeal should bo dismissed. I have the 
misfortune to differ from him. That the 
question of onus is important I entirely 
agree. Indeed, having regard to the na- 
ture of the evidence adduced in the 
Court below, or ratljer the absence of 
any such evidence as remarked above, 
the determination of the appeal really 
hinges, as I have said, upon this question. 
If the onus was on the corporation, the 
appeal must succeed. If it was upon the 
assesses, the appeal must fail. Now 
what is the right answer to this ques- 
tion ? Was it incumbent upon the cor- 
poration to prove in the Small Cause 
Court that the assessment was right, or 
was it the duty of the assesses, the ap- 
pellant, to establish that it was wrong ? 
The rule of onus stated in general terms 
is that the burden of proof is upon the 
party who would fail if no evidence is 
adduced by either side. If this test be 
applied the burden was on the assesses, 
since, if she failed to adduce any evidence, 
the assessment must stand. In this 
connexion reference may bo made to 
certain sections of the Calcutta Munici- 
pal Act in order to ascertain the scheme 
and purpose of the Act. These sections, 
it seems to me, throw some light upon 
the question of onus. S. 131 provides 
for assessment of annual value and dura- 
tion of the assessment. S. 138 requires 
notice to be issud when valuation is first 
made, or increased and objection to such 
valuation is provided for in the follow- 
ing section. Under S. 140 all such ob- 
jections are to be investigated and deter- 
mined by the Executive Officer or a 
Deputy Executive officer, and in S 141 
an appeal is given against the order of 
that officer to the Small Cause Court. 
Under S. 142, there is a further appeal 
to the High Court It is important to 
note that under sub-S. (l), S. 142 every 
valuation made by the Executive Officer 
under S. 131 is final, subject to the provi- 
sions of Ss. 139, 140 and 141. And under 
6ub-S. (2) of this section similarly every 
order passed by the Executive Officer, or 
Deputy executive Officer, under S. 140 
is subject to the provisions of S. 141 final. 

Thus it seems to be clear that the 
orders made by the executive officers of 
the corporation at the two first stages 
of the proceedings are according to the 


scheme of the Act to bo treated as final 
subject to the right of appeal provided 
in the Act whereby those orders may, 
if so desired, bo subject to the test of 
the judicial determination. 

My learned brother has observed that 
it cannot for one moment be open to the 
corporation to fix any arbitrary valuation 
that they please, but I do not think it 
ought to bo assumed that officers holding 
responsible positions will act in an ar- 
bitrary manner or abuse their powers. 
And, even if they do so, a remedy is pro- 
vided in the judicial proceedings in the 
Small Cause Court where the assesseo 
has the right and opportunity to prove 
that the assessment is wrong, and there 
is in addition the further appeal to 
this Court. 

My learned brother has observed that, 
even if the burden lay on the assesses, 
she has discharged that onus, since she 
has shown that the corporation had no 
materials whatever on which they could 
have based the present assessment. 
Speaking for myself I do not understand 
how the assesses has proved that there 
were no materials. There could not be 
any such materials before the Small 
Cause Court which had previously been 
before the Executive Officer because there 
was not at the former stage any judicial 
proceeding and, therefore, no record. The 
proceedings became for the first time 
judicial proceedings in the Small Cause 
Court, and it was at that stage that it 
was incumbent upon the assesses qua 
plaintiti to place before the Court the 
necessary evidence to establish that the 
assessment was wrong. 

For the reasons I have given, I regret, 
that I am unable to agree with the con- 
clusion arrived at by my learned brother. 
In my judgment the appeal succeeds, 
and should be allowed with costs in both 
Courts. 

In the cross-objection two points 
are involved : firstly as to the value 
of the land, and whether it should 
be Rs 1,200 as claimed by the assessee 
or Bs. 2,760 as fixed by the Executive 
Officer ; and secondly, with regard to the 
sum of Bs. 350 for electrical installation 
included by the Judge in the Court below 
in the valuation. As to the first point 
I have already expressed my opinion that 
the onus was on the assessee and that 
she has failed. As to the second point : 
it does not appear to^ be clear whether 
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the electric installation had been made 
at the date of assessment or not and the 
Corporation did not at that time make 
any claim on that account. That being 
so I am of opinion that this item should 
not have been included by the learned 
Judge and to this extent only I v«ould 
alloNv the cross-objection with costs in 
proportion. 

(A Letters Patent appeal, No. 1 of 
1927 was filed against the judgment: 
The judgment therein was as follows:) 

Rankin, C. J. — This is an appeal 
under the Letters Patent from a judg- 
ment pronounced by my learned brother 
Mr. Justice Cuming in a case in which 
he differed from Mr. Justice Graham. 
The appeal to the High Court was an 
appeal brought by the Corporation of 
Calcutta and was directed against a 
decree or order of the Judge of the Court 
of Small Causes of Sealdah dated 6th 
August 1925. That order was made in 
what it is apparently a custom of that 
Court to call a municipal appeal. 

It seems that there was a certain piece 
of land which in 1917 was bought by 
the present appellant from the Corpora- 
tion for the price of Rs. 1,200 per cotta. 
It seems that up till 1921 the annual 
value for the land was taken for the 
purpose of assessment at Es. 223, but 
this was increased in February 1921 to 
Rs. 510. In March 1924 the property 
was being re-assessed by reason of the 
fact that a new building had been put 
upon the land and it was necessary to 
value the land and the building together. 
The Chief Executive Officer of the Cal- 
cutta Corporation who had in the first 
instance the duty of putting a figure on 
the value of the land put a value of 
Rs. 730 and to that the assesses objected 
in the manner prescribed by the Calcutta 
Municipal Act. Thereupon it became 
the duty of the Chief Executive Officer 
to deal with her objection and, so far as 
the present question is concerned, he 
overruled her objection. If the matter 
had stood there then the annual value 
of Es. 730 would have been a final deter- 
mination, but the lady took an appeal 
as is provided by S. 141, Calcutta Muni- 
cipal Act of 1923 to the Court of Small 
Causes. That appeal was brought on 
2nd July 1924 and it was heard and de- 
cided in August 1925. 

The evidence (so far as it matters) 
adduced before the learned Small Cause 


Court Judge was the evidence of Babu 
Jodu Nath Majumdar, the lady’s husband. 
So far as it matters, the evidence ad- 
duced by the Corporation was that of 
their Sub- Assessor, Babu Rajendra Lai 
Dutt. It is quite true that no expert 
evidence giving an expert opinion in 
favour of a particular figure was adduced 
on the part of the lady. It is equalFy 
true that the person who was respon^ 
sible for fixing the value of the land, 
namely, the Corporation Assessor, was 
not called on their behalf though the 
Sub- Assessor was called who had taken- 
a part in valuing the new building. 

Now, when one looks at the evidence 
given by the lady’s husband one finda 
that it is perfectly sensible and relevant 
evidence going to the value of the pro- 
perty. He states the date of the pur- 
chase and the price Rs. 1,200 per oattah. 
He states the annual valuation in past 
years He states what the building is 
that has been put upon the property. 
He points out that from 1917 onwards 
till 1920 there was a land boom, but he 
says from his own knowledge that since 
1921 the price has gone down. He then 
describes the particular road and he ex- 
plains that the premises are at present 
rented and what rents are obtained 
therefrom. He points out that this 
particular part of Harish Mukherji Road 
is not the most valuable part and is not 
so valuable as the northern portion near 
to the Calcutta maidan. He says that 
it has huts on its eastern boundary and 
has got a municipal night soil depot and 
mehtars’ quarters not very far away. He 
says that in these circumstances the 
most that by way of annual value should 
be put upon the land is Es. 1,500 per 
cottah, the land having been bought m- 
1917 at Rs. 1,200 per cottah. On that 
he is cross-examined and a particular 
transaction is put to him of a vacant 
plot of land enclosed by pucca walls at 
64, Harish Mukherji Road. That is very" 
much further to the north and presum- 
ably therefore is a much more valuable 
site. That apparently, although it was 
17 cottas, fetched a price of Rs. 2,573 
per cotta in April 1924, which was the 
time with which we are concerned. 

Further evidence is given, and when 
the Corporation witness is put into the 
box he gives evidence of the sale of pre- 
mises No. 192, Harish Mukherji Road, 
in Sentembar 1922 at Rs. 3.000 nar cnttii. 
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and of other sales in 1921 and 1922 of 
more valuable parts of that road at 
prices at and above Rs. 3,000 per oottah. 

In these circumstances the learned 
Judge dealt with this matter and con- 
sidered the materials. He had to arrive 
at a finding of fact like a jury and he 
did not have the assistance of any expert 
surveyor. He came to the conclusion 
thaf he would assess the value of the 
land at Rs. 2,200 per odlta. 

The only observation that has to be 
made upon his judgment is that, when 
he was dealing with the question of the 
value of the building, apparently by mis- 
take, a sum of Rs. 350 was added which 
he had no right to add. This refers to 
the cost of electric installation; and, by 
consent at the hearing .before us, it has 
been agreed to treat that Rs. 350 as 
wrongly included by the Small Cause 
Court Judge. Except as to that small 
point of Rs. 350 with the map of this 
locality before me and the evidence be- 
fore me which was before the learned 
Small Cause Court Judge, I ask myself 
what is there wrong in his finding of 
Rs. 2,200 per cottah as a fair value of 
this land ? I am of opinion that there 
is nothing wrongjin that finding and that 
it is a fair and reasonable finding arrived 
at on proper materials by the learned 
Judge who was no doubc competent to 
give an opinion on that point. 

That being the position, the rest of 
this case appears to me to be a comedy 
of errors, because the Corporation brought 
their appeal and the contention appa- 
rently before this Court, when that appeal 
came on for hearing, was that the learned 
Judge had proceeded upon no evidence 
at all and that there was no evidence on 
either side. Accordingly much interest- 
ing discussion arose as to the party upon 
whom the burden of proof lay in an 
appeal of this character from the deter- 
mination of an objection ’to an assess- 
ment by the Chief Executive Officer to 
the Judge of the Court of Small Causes. 
That was not the only point of argu- 
ment, but another question was argued 
as to whether an appeal to this Court 
from the Court of Small Causes was a 
special appeal, that is to say, a second 
appeal of the limited characer defined in 
S. 100, Civil P. C. 

Mr. Justice Cuming held that the 
burden of proof was on the Corporation, 
He further held that the appeal to the 


High Court was not one in which it was 
open to the High Court to discuss ques- 
tions other than mere questions of law. 
In my judgment, the learned Judge’s 
decision on both of these points was 
wrong and, so far as both of these points 
are covered by the judgment of a Divi- 
sion Bench in the case .of the Corpora- 
lion of Calcutta v. Keamuddin (2), I 
agree with that decision of Mr. Justice 
Page and Mr. Justice Graham. 

The view taken by Mr. Justice Graham, 
who also proceeded upon the footing that 
there was no evidence before the learned 
Judge, was that in the absence of evi- 
dence it was the learned Judge’s duty 
to dismiss the appeal and confirm the 
assessment. 

J agree with Mr. Justice Graham that 
if it be really true that there was no 
evidence before the Judge of the Court 
of Small Causes it would follow that 
this particular kind of appeal would fail. 
The appeal which is given to the Court 
of Small Causes by the Calcutta Muni- 
cipal Act is really a proceeding by which 
an administrative act is challenged be- 
fore a judicial tribunal. It is quite clear 
that it is intended that it should not be 
treated as an ordinary appeal from a 
civil Court, but is an occasion on which 
the party complaining must have an 
opportunity of adducing evidence if he 
wants to show that the decision of which 
he complains is wrong. If, therefore, it 
had really been the case that no evidence 
at all, to show that the Chief Executive 
Officer’s determination was wrong, had 
been laid before the Court of Small 
Causes I should have agreed with the 
view of Mr. Justice Graham. In my 
judgment that is not the position in the 
present case. The moment it was shown 
what price for this property had been 
paid in 1917, the moment it was shown 
what had been considered to bo a fair 
assessment of the annual value in past 
years, the moment evidence was given 
as to the character of the site and the 
price paid for other properties and so on, 
materials were laid before the learned 
Judge of the Court of Small Causes on 
which he was entitled, if he thought fit, 
to put a figure on the value of this 
property. 

In my judgment, the result of this 
appeal is that the appeal of the Corpora- 
tion cannot succeed and Jt must be dis- 
(2) A. I. R. 1927 Cal. 802—55 Cal. 228. 
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missed with costs; but, in my judgmeat, 
the reasons given by Mr. Justice Cuming 
in favour of this conclusion wore not 
sound. It seems to me that this matter 
was properly disposed of in August 1925 
when the Small Cause Court came to its 
finding. The result is that this Letters 
Patent appeal is dismissed with costs 
and the Corporation are also to pay the 
costs of the assesseo of the hearing be- 
fore Mr Justice Cuming and Mr. Justice 
Graham. We assess the hearing-fee in 
this Court at five gold mohurs, We do 
not say anything on the cross-objection. 
C C. Ghose, J.—I agree. 

Buckland, J. — I agree. 

D D Appeal dismissed. 
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Rankin, C. J. and C.C Ghose and 
Mukerji, JJ. 

la the matter of Commercial Pro- 
pertieSf Ltd. 

Reference under S 66 (2), Income-tax 
Act 11, 1922, Decided on 9th January 
1928. 

(a) Income-tax Act, 8, 66 {p,)-^TPindings of 
fact of the Commissioner are binding. 

It is the funotioa of the Commissioner of 
Income-tax to find the facts and it is for the 
High Court to accept his findings on all matters 
of mere fact. [p 456 0 1] 

❖ (6) Income-tax Act, S. O^Assessees a com- 
pany doing business to acquire land, build 
houses and let premises to tenants — Assessees 
are liable to income-tax under S. 9. 

Even where the assessee is a registered com- 
pany of which the sole object is to acquire land, 
build houses and let premises to tenants and its 
sole assets consist of certain properties and its 
sole business is the management and collection 
of rents from the said properties, the income 
derived by the assessee from the “property” 
cannot bo regarded as Income derived from 
business, and, therefore, the assessees are to be 
assessed under S. 9 of the Act. [P 457 C 2J 

Rankin, C. J.— This is a case stated 
by the Commissioner of Income-tax, Ben- 
gal, and the question for decision is whe- 
ther or not the assessees are liable to 
income-tax under S. 9, Income-tax Act, 
1922 or only under S. 10 of that Act. 

It is the function of the Commissioner 
to find the facts and it is for this Court 
to accept his findings on all matters of 
mere fact. 

The facts stated are that the assessee, 
The Commercial Properties, Limited, is a 
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registered company of which the sole 
object is to acquire land, build houses 
and let premises to tenants in Calcutta 
or elsewhere in India. The sole assets of 
the assessees consist of three properties 
and the sole business of the assessees is 
the management, and collection of rents 
from the said properties. 

The opinion of the Commissioner^ of 
in-come-tax is thaji 

even if the assessees are held to be a -business, 
they must be assessed in respect of the- property 
owned by them according to the special provi- 
sions relating to property. 

It will be observed that S. 6, Income- 
tax Act states that 

the following heads of income, profits and 
gains shall be chargeable to income-tax in the 
manner hereinafter appearing, namely. 

Then comes six heads of which the 
third is “property” and the fourth is 
“business.” By S. 9 

the tax shall be payable by an assessee under 
the head “property” in respect of the bona fide 
annual value of property consisting of any 
building or lauds appurtenant thereto of which 
he is the owner, other than such portions of 
such propel ty as he may occupy for the pur- 
poses of his business; 

and it goes on to lay down the method 
in which the quantum of the tax to to be 
computed. It points out, for example, 
that where the property is in the occupa- 
tion of the owner, or whore it is let to a 
tenant and the owner has undertaken to 
bear the cost of repairs, then one-sixth is 
to be the deduction for repairs. In like 
manner, a deduction is to be allowed for 
insurance. Questions of mortgage interest 
and ground-rent are covered and there 
are specific provisions as regards allow- 
ance to be made for parts of the property 
being unoccupied from time to time. 
Again, it is to be noted that the “annual 
value” is to be deemed to bo the sum for 
which the property might reasonably be 
expected to let from year to year so that 
this class of property is not to be taxed 
on the basis of de facto rent alone, and 
it is further provided that where the 
property is in cho occupation of the owner 
for the purposes of his own residence, the 
annual value is not to be deemed to be 
more than 10 per cent of the total in- 
come of the owner. I mention these 
matters to show that special computa- 
tions which arise in the case of house 
property are dealt with under S. 9 which 
is a particular, detailed aud special 
scheme for ensuring that any property 
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which comes within that section shall be 
taxed in a particular way. 

Section 10 which dealt with business — 
“pi'ofits or gains of any business carried 
on by him’* — is also provided with certain 
rules as to allowances to be made before 
computing profits. These rules, in so far 
as they refer to house property, refer to 
“tha premises in which such business is 
carried on,” but with regard to insurance 
premiums, land revenue rates and taxes 
refer to buildings and premises “used for 
the purposes of the business.” 

In the present case we have a company 
which owns three estates. It does not 
appear that any part of that property is 
outside the definition given in S. 9. It is 
found to let the houses from time to 
time, to see to the payment of rents and 
(doubtless) the doing of repairs. If that 
is carrying on a business, then this com- 
pany carried on a business in the sense 
in which every landlord or owner of this 
type of property mi-^st necessarily carry 
on business. We know from S. 9 itself 
that it is applicable to property which 
is let out to tenants and it has been 
argued before us that when one looks at 
the case-law one finds that, at all events, 
where the owner is a company and the 
objects of the company include the object 
of owning and managing house property 
then the income that is derived from the 
tenants is an income that is derived from 
business. It is in that way that it is 
contended that these assessees should be 
charged under S 10. It is said that if 
the question wore to arise under S. 10 
these assessees would not be liable to 
pay income-tax at all so that no income- 
tax would be recovered in respect of any 
of these estates, the reason being that, 
in point of fact, they have traded so un- 
successfully during the year in question 
that they have actually made a loss, 
This is certainly a very important ques- 
tion, from the point of view of the trea- 
sury because if this* argument be right 
then it will depend to some extent upon 
the success of the management whether 
or not the public treasury should derive 
any income-tax in respect of house pro- 
perty of this character. It is obvious, 
too, that if we are to depart in such a 
case as this from the careful provisions 
contained in S. 9 for purposes of com- 
puting the correct figure in the case of 
house property on which tax is to be 
levied we will»get under S. 10 all sorts of 
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complicated ‘questions special to house 
property upon which the law will be 
absolutely at large In my judgment the 
words of S. 6 and S. 9 and S 10 must be 
read so as to give some effect to the con- 
trast that is there made between income, 
profits and gains from “property” and 
from “business” and I entirely refuse my 
assent to the proposition that because it 
happens that the owner of a property is 
a company which has been incorporated 
for the purpose of owning such property, 
therefore, the income derived from “pro- 
perty” must be regarded as income 
derived from “business.” In my judg- 
ment, income derived from “property” is 
a more specific category applicable to the 
present case. 

The oases to which we have been re- 
ferred are cases in England with, I think, 
one exception which is a case 'from 
Burma. The case in Burma In re Kala- 
dan Suratee Bazar Go Ltd. (l) arose out 
of the Excess Profits Duty Act. 1919. 
The Excess Profits Duty Act laid a spe- 
cial tax upon the profits of business, and 
although it contained a special protection 
for the earnings of a man in his profes- 
sion there was no special provision appli- 
cable to the case of an owner of property. 
There was a company called the Kaladan 
Suratee Bazar Co. Ltd., which owned 
certain plots of land and stalls at Moul- 
mein at a bazar there. Its income was 
derived from the rents of houses and 
bazar stalls belonging to it, and the 
financial Commissioner not disputing 
that it was subject to income-tax under 
S. 9 maintained that it was liable to 
excess profits duty because it was a 
“business” within the meaning of the 
Excess Profits Duty Act The decision of 
the Court was that these two Acts wore 
to be interpreted in the ’same way. It 
was pointed out that a person or a 
company drawing income from house 
property was clearly not contemplated in 
the Indian Income-tax Act, as carry- 
ing on a business but was treated as a 
person who derived income from the pro- 
perty ; and in the same way, when the 
question of excess profits duty had to be 
decided the Court determined that the 
company was not carrying on a business 
within the meaning of that Act. It was 
pointed out that if the mere letting of 
stalls was carrying on a business within 
the m eaning of that Act, th en every per^ 
'ITHioiej 56I.G. 9u. 
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son who had invested his capital in 
house property was liable to excess pro- 
fits duty when his income rose above the 
minimum limit. It was further said 
that a man who had invested his capital 
in house property and who kept a rent 
office and staff of rent collectors, clerks, 
etc , for the purpose of letting out his 
houses and collecting che rents was not 
carrying on a business. He was merely 
taking the ordinary steps necessary for 
enjoying the income from his property. 
That, therefore, is the Indian case which 
bears upon this question and it is not in 
favour of the assessees. 

Of the English cases to which we have 
been referred, the first is the case of 
Commissioners of Inland Revenue v. 
Sangster (2J. That was a decision of 
Mr. Justice Rowlatt. It was the case of 
a man who was an inventor and who 
derived considerable sums of money 
from royalties paid to him by companies 
of which he was a manager. He had 
sold one invention it is true, but that 
was a good long time ago , and in these 
circumstances it was contended that he 
carried on the business of an inventor 
and was, therefore, liable under the pro- 
visions of the Finance Act of 1915 to 
excess profits duty. That argument was 
rejected Mr Justice Rowlatt saying that 
he was not carrying on a business be- 
cause he was an owner of royalties and 
that he was not carrying on a business 
because he was a shareholder in a certain 
company. 

Much reliance has been placed, how- 
ever, upon certain oases of which the 
case of Commissioners of Inla^id Revenue 
V. Korean Syndicate Ltd. (3) is the 
chief There, again, was a question not 
whether the company was liable to pay 
under Sch. A, Income-tax Act, or under 
Sch. D, but whether it was liable to ex- 
cess profits duty as carrying on a trade 
or business at all. Ic was a very com- 
plicated case and I do not propose to set 
out the facts, but it is clear that the 
company was originally incorporated to 
get and work a concession in Korea, but 
ultimately it obtained a share and had an 
agreement with a co-aharer to do the 
actual working of the concession ; a 
certain sum was ’to be paid to it under 
this agreement. The document, pur- 
ported to be a lease and the sum 

■'(2) [1920J IK. B. 687, 

(3) [1921] 3 K, B. 258. 


by the docum ent was called a royalty r 
but, on a close examination of the 
particulars by the Master of the Rolls, Lor 
Sterndale, it was hold that the company 
was carrying on in this particular 
way the business of obtaining a working 
concession for which it has been incor- 
porated, that the document was not 
really a “lease,” that the payments y^ere 
nor truly and strictly “ royalties ” and 
that, therefore, it was not entitled to say 
that it was outside the scope of the 
excess profits duty. Very similar are the 
decisions under the corporation profits 
tax imposed by S. 52, Finance Act of 
1920. There tax was put prima facie 
upon every British company which 
carried on trade or business or anything 
of that kind. Cases arose on the • border 
line, such as a case where a company 
having put up money to build an Indian 
railway and an Indian railway having 
been built by the Secretary of State and 
managed more or less successfully the 
company was now in the position of 
receiving under its agreement, certain 
payments and it was contended on the 
one hand that it was not carrying on 
a business at all. It has ultimately been 
decided by the House of Lords that if you 
look at the matter from the beginning as a 
whole the company was carrying on the 
business of financing this Indian railway 
and that although it had finished find- 
ing the finance and only had to 'receive 
what was due to it under the agreement 
it could not be said that it was no longer 
carrying on business. 

In my judgment, these cases are not 
authorities to the efiect that as between 
the “property” and the word “business” 
in S. 6, Income-tax Act, 1922, a case of 
this character is to bo put under the 
word “business.” It comes more directly 
and specifically under the word “pro- 
perty,” In my judgment, the mere fact 
that the house owner is a company does 
not change the incidence of the tax in 
the way contended for. The income of 
the assesses is income derived from its 
ownership of buildings and their curti- 
lages To obtain such income a certain 
amount of management is always neces- 
sary but the Act does not regard such 
income as profits of management. To 
own houses one must buy or build them, 
but the Act does not regard such incomo 
as profits of investment. In my opiniou 
the Income-tax Commissioner was right 
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and wa should answer the question 
which he has put to us that the assessees 
are to be assessed under S. 9 of the Act. 
The assessees must pay the costs of the 
reference. 

C. C. Ghose. J. — I agree. 

Mukerji, J. — I agree. 

N.K.'*' Reference ansioered. 
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Suhrawardy and Graham, JJ. 

Sasi Mohan Saha and others — Defen- 
dants — Appellants. 

V. 

Hari Nath Saha — Plaintiff — Kespon- 
dent. 

Appeal No. 1017 of 1927, Decided on 
16th February 1928. 

^ Hindu Law — Partition — Principles of 
maintainability of a subsequent suit for parti- 
tion of property left out in the previous suit for 
partition and stiUtheld in joint possession in- 
dicated, 

li* in the previous suit for partition, a 
propercy is left out either intentionally or 
by mistake and no objection is taken by any 
party to a partial partition and the properties 
in that suit are partitioned, a subsequent suit 
for partition of the property so left out 
and still held in joint possession is main- 
tainable. Where properties included in the 
previous suit are left out of partition with the 
consent of parties who agree that they should 
remain in joint possession of the parties they 
may also be partitioned in a subsequent suit; 
but where the decree in the previous suit dealt 
with the properties included in that suit and 
directed that some of them should remain 
joint between the coparceners a subsequent suit 
for partition thereof cannot be maintained 
in view of the provisions of S. 11, Civil P. C. 

[P 460 C 1 & 2] 

Sarat Ghandra Basak and Chandra 
Sekhar Sen — for Appellants. 

Dwarkanath Ghakraharty, 'Gopal 
Ghandra Das and Bhuban Mohan Saha — • 
for Respondent. 

Suhrawardy, J. — This appeal by the 
defendants arises out of a partition 
suit. The facts are that the plaintiff 
Hari Nath, Madhu Sudan and Radha 
Charan (father of the appellants Sasi 
Mohan and others) were three brothers 
living jointly in the common ancestral 
house. In 1916 the present plaintiff 
Harinath instituted a suit for partition 
of their family properties against his 


two brothers. In that suit a Commis- 
sioner was appointed who proposed a 
partition of the homestead of the parties 
in a certain way. The matter came up 
before the Court which accepted the 
Commissioner’s report with a slight 
modification with which wo are not con- 
cerned at present. The decree passed in 
the suit was in effect that 
the suit be decreed the Commissioner’s report 
and map form parts of the decree, and the 
allotments made by the Commissioner subject 
to the modification noted abcve be the basis of 
the partition. 

By that decree the residential portion 
of the homestead waS partitioned but 
some portions were left ejmali or joint 
among the parties. They consisted of 
pathways, tanks, cremation ground, 
ditches &c. . . &c. . . Subsequent to this 
suit the plaintiff purchased the share of 
Madhu Sudan and is now entitled to two- 
thirds of the homestead. The present 
suit is brought by him for partition of 
those portions of the homestead which 
were kept ejmali and joint in the former 
suit. Both the Courts have decreed the 
plaintiffs’ suit. They have held that the 
properties in suit were excluded from 
partition in the previous suit and hence 
are liable to re-partition. The learned 
District Judge in the appellate Court 
remarked: 

It should be noted that at the request of the 
parties the properties which form the subject- 
matter of the present appeal were excluded 
from partition and were subsequently held 
jointly. 

It is proper that at this stage we 
should understand correctly the position 
in which the parties stand at the present 
moment. The expression used by the 
learned Judge that the properties in suit 
were excluded from partition in the pre- 
vious suit should be understood as mean- 
ing that the properties in suit were by 
agreement of parties left out of partition 
and allowed to remain joint as before. 
Objection is taken by the learned advo- 
cate for the appellant to this remark on 
the ground that it is not correct to say 
that the properties which were left joint 
under the former decree were so left at 
the request of the parties. He has placed 
before us the report of the Commissioner 
in the previous suit and we find on a 
perusal of it that the objection taken ta 
the remark that at the previous partition 
the parties agreed that some of the pro- 
perties should remain joint is not with- 
out substance. 
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Tfc has been broadly argued before us 
on behalf of the respondeat that under 
the law if a property is left undivided in 
a suit and continues to be joint it can bo 
subsequently partitioned. As a bare 
proposition of law no exception can be 
taken to it. Co-owners have the absolute 
right to divide all joint properties 
amongst themselves either privately or 
through the assistance of the Court. They 
can by agreement, if they are so minded, 
divide some of the properties either out 
of Court or through the assistance of the 
Court leaving some in joint possession. 
Such properties which are left out with 
the consent of the parties at th^ time of 
partition may undoubtedly be partitioned 
later. But the present case stands on a 
different footing. The question to be de- 
cided in this case is whether the decree in 
the previous suit operates as res judicata 
in the present case in so far as it bars the 
plaintiff’s right to claim partition of the 
properties which were dealt with in that 
suit. 

In support of the proposition that has 
been argued before us by the learned 
advocate for the respondeat, reference 
has been made to several cases. They 
are not exactly in point but there are 
observations in them which certainly 
support the respondent’s contention. In 
Bhuhan Mohini Dasi y^Kumudhala Dast 
(1) the lower Court passed a preliminary 
decree for partition and ordered that an 
enquiry be made as to the extent of the 
joint properties to which the preliminary 
decree for partition should apply. Ob- 
jection was taken in that case that such 
a decree was not a proper decree. The 
learned Judges, after holding ’that a de- 
cree like the one passed in that suit order- 
ing a partition of the joint properties in 
suit and directing a subsequent discovery 
of such joint properties could be passed 
in a partition suit, observed that proper- 
ties left out of partition might also bo 
subsequently partitioned and hence the 
decree which ordered partition and 
directed ascertainment of all the joint 
properties of the parties some of which 
were not included in the suit could not be 
bad in law. In JogendraNath Eai v. 
Baladeo Das{2), a mehal was partitioned 
among co-owners but a portion of it 
which was jungly was loft out of parti- 

(1) A. I. R. 1924 Cal. 467. 

(2) [1907] 35 Cal. 961=6 C. L. J. 735=12 
C. W. N. 127. 
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tion by mistake It was held that the 
portion of the mehal which was left out 
of partition by mistake could bere-parti- 
tioned. In Bhawani Prasad Shaha v. Jug- 
gernath Shaha (3)’the assets of the joint 
properties were determined but certain 
properties which were ignored were not 
included in the amicable partition bet- 
ween the parties. The learned Judges 
held that if they were joint properties and 
were not included in the previous parti- 
tion and if they still continued to be 
joint properties the plaintiff was entitled 
to a share therein. In the case of Mon- 
sharam Chakravarty v Ganesh Chakra- 
varty (4) there was a suit for partition 
of properties held jointly by the plain- 
tiffs and the defendants. Subsequent 
to the decree in that suit there was 
another suit brought by a party to that 
suit for partition of some of the proper- 
ties which were owned and possessed 
jointly and were not partitioned by the 
previous suit. These properties fell 
under two heads ; some of them were pro- 
perties which were included in the pre- 
vious suit but were left undivided by the 
consent decree made therein and some 
others were not included in the previous 
suit for partition. In respect of the 
latter class of properties the defendants 
contended that the claim was barred by 
S. 43, Civil P. C. (0. 2 R. 2) of 1882. 
The trial Court overruled the objection 
but the lower appellate Court held that 
the suit was barred. The question that 
arose in that suit was whether one of 
two tenants -in- common who had sued 
for partition of a part of the properties 
jointly held by them was at liberty to 
bring a suit for partition of the re- 
mainder of the properties. This ques- 
tion was answered in the affirmative. 
In discussing the proper construction to 
be put on S. 43 and as to whether the 
cause of action alleged in the plaint in 
the subsequent suit was identical with 
the cause of action alleged in 'the former 
suit it was observed : 

Where there has been an infringement of 
one right and one cause of action has arisen 
the plaintiff must make his whole claim, once 
for all, in one suit. Now, the right on the 
part of a tenant-in-common to have each field 
separately divided between himself and his 
co-tenant is one thing, his right to claim a 
partition of all the fields held by them as ten- 
ants-in-oommon is another thing, and the 

(3J [1909J9C. L. J. 1. C. 241=13 

0. W. N. 309. 

(4) [1913] 17 C, W. N. 521=16 I, C. 383. 
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circumstances that there has been an adjudica- 
tion as to certain parcels of land on the foot- 
ing of an alleged right of the former sort does 
not preclude a subsequent suit for partition of 
what is still jointly owned and held by the 
co-parceners. 

Their Lordships held that the causes 
of action of the two suits were not so 
identical as to attract the operation of 
S. 43. Civil P. C. No observation was 
made by the Judges witj;i reference to 
the first class of properties which were 
left undivided by the consent decree 
made in the previous suit. These are 
all the cases in support of the respon- 
dents’ contention. 

There is a case of the Bombay High 
Court in which the observation made by 
one of the Judges lends support to the 
appellants’ contention. In Shantaram 
Balkrishna v. Waman Gopal (5), the 
Acting Chief Justice held that where a 
strip of land was reserved as common 
passage for the use of the co*parooners 
who were Hindus, the land so reserved 
could not bo partitioned subsequently 
according to the Hindu law. Crump, J., 
agreed with the view of the Hindu 
law taken by the learned Acting Chief 
Justice, but also based his decision on 
the general principle that when there is 
no bona fide error or that the partition 
was of a partial nature the effect of the 
decree in the previous suit was to decide 
that the properties of which partition 
was subsequently sought should be re- 
served as a common passage ; it would 
follow from the decree itself that that 
passage was not property such as could 
be the subject of a further partition. 

On an examination of these authori- 
ties and on considerations of justice and 
equity and of the law applicable the 
following results seem to be evident : 
(l) If in the previous suit for partition a 
property is left out either intentionally 
or by mistake and no objection is taken 
by party to a partial partion and the 
properties in that suit are partitioned a 
subsequent suit for partition of the pro- 


perty so left out and still held in joint 
possession is maintainable ; (2) where 
properties included in the previous suit 
were left out of partition with the con- 
sent of parties who agreed that they 
should remain in joint possession of the 
parties they may also be partitioned in 
a subsequent suit ; (3) where the decree 
in the previous suit dealt with the pro- 
(o) A. I. K. IJid Bom. 86~:S'rBom. ’ 


perties included in that suit and directed 
that some of them should remain joint 
between the coparceners a subsequent suit 
for partition thereof cannot be main- 
tained in view of the provisions of S. 11, 
Civil P. C. If a party institutes a suit 
invoking the assistance of the Court to 
partition the properties which he has 
held jointly with the defendant and the 
Court in effecting the partition holds 
that a certain portion of the properties 
cannot conveniently bo partitioned or are 
in their very nature indivisible and im- 
partible a subsequent suit for partition 
of such properties will not lie as that 
might mean a reopening of the partition 
made in the previous suit. 

Applying these deductions which I 
have made to the facts of the present 
case it appears that proper enquiry has 
not been made in the Courts below with 
regard to the nature of the properties 
left joint under the decree in the pre- 
vious suit. It is possible that some oi 
the properties were left joint with the 
consent of parties. These will be ac- 
cording to the view I have ventured to 
take on the question of law capable of 
partition. But such portions of the 
properties in suit which the Court in 
that suit held as ^incapable of partition 
or should not be partitioned having re- 
gard to the equitable enjoyment of the 
other portions of the properties cannot 
be partitioned in a subsequent suit. It 
is necessary therefore that an enquiry 
should be made by the Court as to the 
nature of the properties left joint in the 
previous suit. It should be ascertained 
what portions of the properties in suit 
were left joint in the former suit by the 
decision of the Court. The suit with 
reference to such portions must fail. If 
any portions were kept joint with the 
consent of the parties or under such cir- 
cumstances as not to make them subject 
of the decision of the Court and were not 
rendered subject of the decision of ther 
Court they may bo partitioned subject to 
the decision of the Court as to what por- 
tion of them should in justice and 
equity be not partitioned. 

In the result the decrees of the Courts 
below are set aside and the case re- 
manded to the Court of first instance for 
decision according to law in view of the 
observations made above Costs of this 
Court as well as of the Courts below will 
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abide the result and will be apportioned 
according to the extent of the success of 
parties. 

Graham, J. — I agree. 

N K. Case remanded. 
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Rankin, C. J., and Mitter, J. 
Salam Chand Kannyaram — Appellant. 

V. 

Joogul Kissore Bamdeo — Respondeat. 
Appeal No. 82 of 1927, Decided on 25th 
August 1927, from original order in Suit 
No. 3280 of 1922. 

Civil P. C., S. 136 — It is doubtful whether a 
Judge on the original aide has a right to direct 
a District Judge of another district within 
appellate jurisdiction to execute a warrant of 
arrest for contempt — Application to that e ffect 
refused — Proper course is to ask the original 
side Judge to ask for express injunction. 

An order was made appointing a Receiver and 
directing that A do make over to the Receiver 
the books of account of their firm. A failed to 
<.‘omply with the order. So an order by the 
High Court on its original side was made com- 
mitting A to the custody of the Superintendent 
of the Presidency Jail for contempt of Court 
for having failed to make over to the said 
Receiver the books of account, but the warrant 
•directed to the SheriS failed to take effect as A 
was not within the limits of the ordinary civil 
jurisdiction of the Court, but was residing and 
staying within a district within its appellate 
jurisdiction. An application was made to the 
Judge on the original side for an order either 
under S. 136 or in the exercise of its inherent 
jurisdiction directing the District Judge of that 
district to execute the said warrant, seize the 
person of the defendant wherever found within 
the said district and covey it to the Sheriff of 
Calcutta to be by him conveyed over to the 
Superintendent of the Presidency Jail, but the 
application was dismissed as the Judge had no 
jurisdiction to make such an order; 

Held: that the High Court on its appellate 
side in a case arising in the mofussil would 
have the power to make such an order but whe- 
ther on its original side the Judge would have 
any right to direct the District Judge of a 
district to execute a warrant of arrest for con- 
tempt is doubtful. The appointment of a 
Receiver, so far as regards parties bound by the 
order, operates against them as an injunction 
and under 0. 39 interlocutory injunctions are 
enforced under a special power which is given 
to Courts in the mofussil as well as to the High 
Court notwithstanding that such Courts have 
no inherent right of arrest for contempt. In- 
stead of appealing to the appellate aide of the 
Court the applicants here would have been 
better advised to make a fresh application to 
the learned Judge on the original side asking 
for an injunction in express terms. In case of 
breach of that injunction an order could be 
made und^r 0. 39, R. 2, directing the arrest 


and detention of the offender. In that case there 
would be no difficulty in holding that S. 136, 
Civil P. C., would apply: 26 Mad. 120 ; Bef. 

[P 463 C 1] 

Rankin, C. J . — In this case an order 
was made on 26th August 1925 appoint- 
ing a Receiver and directing that the 
defendant firm do make over to the 
Receiver the books of account of their 
firm for a certain year and the haichittas 
standing in fhe benami name of one 
Ramdeo's brother Baij Nath Motilal and 
those executed by various debtors of the 
defendant firm in acknowledgment of 
their debts. It was further ordered that 
the defendant firm do make over to the 
Receiver or to this Court to be placed to 
the credit of the suit all moneys realized 
by them in contravention of a certain 
order. By another order made on 5th 
July 1926, it was ordered that the Official 
Receiver be appointed Receiver in the 
suit under the order already mentioned 
and that the said Ramdeo do stand com- 
mitted to the custody of the Superinten- 
dent of the Presidency Jail for contempt 
of Court for having failed to make over 
to the said Receiver the hatchittas men- 
tioned in para. 22 of the said petition 
and that a warrant do issue directed to 
the Sherifi of Calcutta and to the Super- 
intendent of the Presidency Jail com- 
manding the Sheriff to arrest the said 
Ramdeo wherever he may be found with- 
in the local limits of the jurisdiction of 
this Court and to convey him to the 
said jail. 

It appears that Ramdeo was not within 
the limits of the ordinary civil juris- 
diction of the Court but was residing and 
staying within the District of Nadia in 
this Province. Accordingly the warrant 
directed to the Sheriff failed to take effect. 
In consequence of this the application 
which is now before us was launched on 
31st March 1927, and it asks the learned 
Judge on the original side for an order 
directing the District Judge of Nadia to 
execute the said warrant, seize the person 
of the defendant wherever found within 
the said district and convey it to the 
Sheriff of Calcutta to be by him conveyed 
over to the Superintendent of the Presi- 
dency Jail. 

The learned Judge, Mr. Justice Gregory 
dismissed this application not being 
satisfied that he had any jurisdiction to 
make such an order. It would appear 
from the minutes of the proceedings before 
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him that S. 136, Civil P. C., was relied 
upon by the applicants and that the 
applicants also claimed to be entitled to 
the exercise of the inherent powers of the 
Court and also to powers under S. 151 of 
the Code. S. 36, Civil P. C., was also 
referred to. 

Mr. S. N. Banerji has argued upon this 
appeal that Ss. 36 and 136 must between 
them cover this case.* It is necessary 
therefore to observe that any order for 
arrest for contempt of Court committed 
by breach of an injunction or by defiance 
of the Court’s Eeceiver may bo regarded 
in the High Court in different ways. In 
so far as the order is made not under the 
Code but as an order for contempt of a 
Court of record that is one thing. In so 
far as the order is made under provision 
of the Code that is another thing. Viewed 
merely as an order in the exercise of the 
Court’s inherent jurisdiction to punish 
for contempt I am not of opinion that it 
is made out that any such order as is 
here asked for can bo made by this Court. 
There can be no doubt, as it seems to mo, 
that for the purposes of execution of decrees 
and orders the ordinary original juris- 
diction is confined within the local limits 
of Calcutta. The question of the Court’s 
power derived from the old Supremo 
Court to arrest for contempt of Court a 
person in the mofussil have not been 
argued before us and I make no pro- 
nouncement with regard to them. There 
can be no doubt that this Court on its 
appellate side in a case arising in the 
mofussil would have the power to make 
such an order as is here asked for. That 
on its original side the Judge would 
have any right to direct the District 
Judge of Nadia to execute a warrant of 
arrest for contempt is a proposition which 
I doubt extremely. That matter, how- 
ever, need not be further discussed. It 
has to be observed that this question is 
one which might arise just as easily in a 
mofussil Court as in the High Court. Any 
mofussil Court may appoint a Receiver 
and if a person residing outside its juris- 
diction interferes with the Receiver then 
the same problem arises as arises here. 
In my judgment it is eminently desirable 
to proceed regularly under the Code so 
far as possible. It is trite law that the 
appointment of a Receiver so far as 
regards parties bound by the order oper- 
ates against them as an injunction. It 
is an injunction necessarily against inter- 
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ference with the Court’s Receiver whe- 
ther by withholding possession or pro- 
perty or otherwise Under the Code 
permanent injunctions are enforced in 
execution, but under O. 39 interlocutory 
injunctions are enforced under a special 
power which is given to Courts in the 
mofussil as well as to the High Court 
notwithstanding that such Courts have 
no inherent right of arrest for contempt. 
The provision is contained in R, 2 of 
O. 39 where it says : 

lu case of disobedience, or of breach of any 
such terms, the Court granting an injunction 
may order the property of the person guilty of 
such disobedience or breach to be attached and 
may also order such person to be detained in 
the civil prison for a term not exceeding six 
months. 

It seems to me that instead of appeal- 
ing to this Court the applicants here 
would have been better advised to make 
a fresh application to the learned Judge 
on the original side asking for an injunc- 
tion in express terms. In case of breach 
of that injunction an order could be made 
under O. 39, R. 2 directing the arrest and 
detention of the offender. In that case 
there would be no difficulty in holding 
that S. 136, Civil P. C., would apply. 
This Court would have a statutory right 
to make the kind of order which is now 
asked for. If there be any objection to 
this course and after all it is no part of 
the duty of this Court to give advice to 
these appellants, then these appellants 
must discover some other method of 
procedure for themselves. In the case of 
Bajah of Bamnad v, Seetharam Chetty 
(l), it was held that the High Court on 
its original side could not execute decrees 
by arrest outside its territorial limits; 
but there are observations which would 
appear to distinguish the case of arrest 
for contempt on the ground that is in its 
nature a criminal matter. Accordingly 
the same reasoning may not apply in 
such a case. But apart altogether from 
any question of jurisdiction it has to be 
remembered that there is a question of 
machinery to be considered and as the 
Sheriff of Calcutta no longer functions 
outside the limits of the ordinary civil 
jurisdiction of this Court grave difficul- 
ties arise if it be attempted in any way 
to exercise criminal jurisdiction by this 
summary proceeding over a person in 
the mofussil. That, however, was nob 
touched upon in the arguments before us 

(1) [1903] 2G Mad. 120. 


Salam Chand V. JOOGUL Kissore (Rankin, C. J.) 
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and it is a question upon which it is not 
necessary now to pronounce any opinion. 

In my opinion this appeal must be dis- 
missed We make no order as to costs. 
Mitter, J.— I agree. 

N.K. Appeal dismissed. 
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C. C. Ghose and Chotzner, JJ. 

Commissioners for the Port of Calcutta 
— Defendants — Appellants. 

V. 

Suraj Mull Jalan and others — Plain- 
tiffs — Respondents. 

Appeal No. 469 of 1927, and Civil Rule 
No. 1533 M of 1927, Decided on 19th 
December 1927, from original order of 
2nd Sub-Judge, Howrah, D/- 23rd No- 
vember 1927. 

(a) Calcutta Port Act (3 of 1890), S, 84 — Pro- 
ceediugs for contravention of S. 83 cannot be 
topped by an injunction by a civil Court, 

The Commissioners for the Port of Calcutta 
cannot be restrained by injunction by a civil 
Court from proceeding with a certain criminal 
prosecution instituted by them against certain 
persons under S. 84, Calcutta Port Act, for con- 
travention by the said persons of the provisions 
of S. 83 of the Act. [P 464 C 1, 2] 

(b) Specific Belief Act, S. 66 (e)---Where the 
legislature has indicated a mode of procedure 
before a Magistrate, a civil Court will not inter- 
fere by way of injunction or declaration of 
rights. 

Under S. 56, sub-S. (e), a civil Court has no 
jurisdiction to stay by means of a permanent 
injunction proceedings in any criminal matter 
and it IS settled law that where the legislature 
has indicated a mode of procedure before a 
Magistrate, a civil Court will not interfere, ex- 
cept in very special circumstances, by way of 
injunction or declaration of right; A. 1, B. 
1924 Cal. 334, Bel. on. [P 465 C 2J 

(c) Civil P. C., S. 94 (c) — Interlocutory in- 
junction — Applicant must make out a prima 
facie case that he is entitled to relief. 

On an application for an interlocutory in- 
junction the Court has got to be satisfied that 
tho applicant has made out a prima facie case 
that he is entitled to relief. [P 465 C 2] 

' Amir Ali and Satindra Nath Muhherji 
— for Appellants. 

Binod Mitter, Sarat Chandra Basak 
and Probodh Chunder Chatterjee — for 
Respondents. 

Judgment. — This ease raises an im- 
portant question of principle, namely, 
whether the Commissioners for tho Port 
of Calcutta cannot be restrained by in- 
junction by a civil Court from proceed- 
ing with a certain criminal prosecution 


instituted by them against tho respon- 
dents under S. 84, Calcutta Port Act 
(Act 3 of 1890 B. C.) for contravention 
by the respondents of the provisions of 
S. 83 of the said Act. 

The facts, shortly stated, are as follows: 
The plaintiffs who are the respondents 
before us are the lessees of certain lands 
on the west side of tho river Hooghly 
near Ghuseri. They started construction 
of a jute mill on a portion of the said 
lands and it appears that during the con- 
struction of the mill they put up an 
earthen bund on the bank of the river 
nearest to their land to facilitate the 
landing of building materials intended 
for constructing the said mill. On or 
about 11th May 1927, the Port Commis- 
sioners wrote a letter to tho plaintiffs en- 
closing a coloured plan depicting the 
bund which they stated to be an en- 
croachment on the high-water mark of 
the river and directing its removal within 
a month, failing which action was to be 
taken under Ss. 83 and 84, Calcutta Port 
Act. Tho plaintiffs took no notice of 
this letter till 20th June and then started 
a correspondence into the details of which 
it is unnecessary to enter. On 16th 
August 1927, the Port Commissioners 
instituted a complaint against the plain- 
tiffs before the Chief Presidency Magis- 
trate of Calcutta, he being the authority 
before whom complaints relating to 
offences committed within the limits of 
the port of Calcutta could be brought. 
On 18th August 1927 tho present suit, 
out of which this appeal has arisen, was 
instituted by the plaintiffs in the Court 
of the Subordinate Judge of Howrah 
praying inter alia that it might be de- 
clared that the bund in question was 
erected on the plaintiffs’ lands and it was 
not an encroachment on the high-water 
mark of the river Hooghly and that the 
Port Commissioners might bo perma- 
nently restrained from interfering in any 
manner with the plaintiffs’ possession of 
the said bund and from taking any steps 
whatsoever in any criminal Court in res- 
pect of tho said alleged encroachment. 
In their written statement which was 
filed on or about 20th September 1927, 
the Port Commissioners stated that the 
bund in question had been erected on the 
foreshore of the river below the high- 
water mark, the bund going in time of 
flow under the high-water mark, that the 
land on which the said bund had been 
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erected formed part of the foreshore of 
the river and that it was really an at- 
tempt on the part of the plaintiffs to 
carve out for their own purposes a por- 
tion of the foreshore. The Port Commis- 
sioners contended that in the circum- 
stances they were entitled to have the 
bund removed and to institute proper 
proceedings in a proper Court, to wit, the 
Court of the Chief Presidency Magistrate 
of Calcutta, against the plaintiffs and 
that no injunction could be issued under 
the law for restraining them in manner 
referred to in the plaint. On 2nd No- 
vember 1927 the plaintiffs applied be- 
fore the Subordinate Judge of Howrah 
for a temporary injunction against the 
Port Commissioners in terms of the 
prayer in the plaint. They alleged that 
there was a bona fide dispute between the 
parties as to the location of the high- 
water mark of the river Hughly and that 
in the event of the Port Commissioners 
being allowed to remove the said bund 
before the determination of the suit, they 
would suffer irreparable loss and damage. 
The Port Commissioners, in opposing the 
said application, pointed out that the 
plaintiffs had applied, after the institu- 
tion of the said criminal proceedings, to 
this Court in its criminal revisional 
jurisdiction for stay thereof and that 
such application had been refused by this 
Court. They further pointed out that if 
the proceedings in the criminal Court 
were not proceeded with and the bund re- 
moved, there would be danger to naviga- 
tion with the further result that the con- 
fined area would be lost to the river by 
gradual siltation of the encroached part 
to the great detriment of river navigation 
and that such loss would cause consider- 
able inconvenience and irreparable injury 
to them as also to the public. It was 
also pointed out that the Calcutta Port 
Act with a view to preventing such en- 
croachments leading to siltation and in- 
terference with navigation had provided 
a summary procedure under S. 84, Cal- 
cutta Port Act, and that the civil Court 
could not and should not interfere with 
the said criminal proceedings.* Lastly 
tl^ey contended that the balance of con- 
venience was in their favour and against 
the plaintiffs. 

The ' learned Subordinate Judge held 
that there was a substantial question 
to be investigated and that until the 
matter was finally disposed of every- 
1928 C/59 & 60 


thing should remain in status quo. Ac- 
cordingly he granted a temporary injunc- 
tion against the Port Commissioners as 
prayed for by the plaintiffs restraining 
the former from proceeding with the said 
criminal proceedings. 

In our opinion the order of the learned 
Subordinate Judge is an extraordinary one 
and ought never to have been made in the 
circumstances of this case. The plain- 
tiffs’ action in instituting the present suit 
two days after the institution of the 
complaint in the Chief Presidency Magis- 
trate’s Court was a manifest device on 
their part to evade the provisions of the 
Calcutta Port Act. Now, under S. 56, 
sub-S. (e). Specific Relief Act, a civil 
Court has no jurisdiction to stay by 
means of a permanent injunction pro- 
ceedings in any criminal matter and it is 
settled law that where the legislature has 
indicated a mode of procedure before a 
Magistrate, a civil Court will not inter- 
fere unless in very special circumstances 
by way of injunction or declaration of 
right: see in this connexion Corporation 
of Calcutta v. Bijoy Kumar Addy (l). If 
these be the principles relating to the 
issue of permanent injunctions, it follows 
as a necessary corollary that there is no 
warrant for the issue of a temporary in- 
junction against the Port Commissioners 
in this case. The learned Subordinate 
Judge states that the expression “high- 
water mark” has not been defined in the 
Calcutta Port Act and that the balance 
of convenience was on the side of the 
plaintiffs. Now, on an application for 
an interlocutory injunction the Court 
has got to be satisfied that the plaintiff 
has made out a prima facie case that he 
is entitled to relief. It appears to us on 
the materials placed before us that there 
ought not to be any difficulty in the de- 
termination of the high-water mark of 
the river Hughly. The learned Sub- 
ordinate Judge refers to the notification 
issued under the Indian Ports Act, 1875, 
defining the high-water mark of the rivei 
Hughly and seems to throw doubt on the 
question w^hether that definition is 
operative at the present day. Now 
under S. 83, Calcutta Port Act it is not 
lawful for any person save the Port Com 
missioners to make, erect or fix below 
high-water mark within the port an^ 
wharf, quay, stage, jetty, pier, erectior 
or mooring^ unless the assent of th e Lo oa 

(1) A. I. R. 19‘J4 Cal. 3j4=r6U Cal, 813. 
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Government is first obtained. The limits 
of the Port of Calcutta, as is well known, 
were defined by notification under the 
Indian Ports Act (Act 12 of 1875) 
under date the 18th August 1879. There- 
after, on the 13th August 1880, a further 
notification was issued under the same 
Act defining the high-water mark of the 
river Hughli. The said notification was 
as follows: 

The 13th August 1380 .... In continua- 
tion of the notification of the 18th August 1879. 
defining the limits of the Port of Calcutta 
which was published as p. 811 of the Calcutta 
Gazette of the 20th August 1879, the Lieutenant- 
Governor is pleased, with the sanction of the 
Government of India, to declare in accordance 
with the provisions of Ss. 5 and 6, Indian Ports 
Act 12 of 1875, that high-water mark shall 
extend to 15*09 feet above the sill of the Kidder- 
pore Dock, that being the highest point reached 
by ordinary spring tides in any season of the 
year. 

On the Howrah side of the river this bound- 
ary has been defined and marked off by stone 
blocks fixed level with the river bank to mark 
the exact position of the 15*09 feet water line 
between the Port Commissioners’ land at Sibpur 
on the south and the southern boundary of 
the East Indian Railway Company’s premises 
on the north as shown on a plan submitted by 
the Commissioners. 

It is true that Act 12 of 1875 was 
repealed by the Indian Ports Act of 1889, 
(Act 10 of 1889), but by virtue of S. 2 of 
the last-mentioned Act the notifications 
referred to above were deemed to have' 
been made and issued under the last 
mentioned Act and were therefore, con- 
tinued. Act 10 of 1889, was repealed by 
Act 15 of 1908 Though there is noth- 
ing said in Act 15 of 1908 about the 
continuance of the notifications issued 
under the earlier Acts, it is to be 
remembered that meanwhile the General 
Clauses Act (Act 10 of 1897) had come 
into operation. Now, what was the effect 
thereof ? Under S 24, General Clauses 
Act it is provided that 

where any ActJ of the Governor-General in 
Council or regulation is after the commence- 
ment of this Act repealed and re-enacted with 
or without modification, then unless it is other- 
wise expressly provided any appointment, noti- 
fication, order, scheme, ^rule, form or by-law 
made or issued {under the repealed Act or re- 
gulation shall so far as it is not inconsistent 
with provisions re-enacted continue in force 
and be deemed to have been issued under the 
provisions so re-enacted unless and until it is 
superseded by any appointment, notification, 
order, scheme, rule, form or by-law made or 
issued under the provisions so re-enacted. 

In view of the above, there would seem 
to be no justification for the learned 
Subordinate Judge’s doubts as to the 


1928 

existence of a recognized definition of the 
high-water mark of the river Hughli at 
the present moment. No doubt it will 
have to be determined in the suit itself 
whether the contention of the Port Com- 
missioners, viz , that the bund in question 
is below the high-water mark is correct 
or not, but it is reasonably clear that if 
the Commissioners are right and if» by 
reason of the eredtion of the said bund 
there is obstruction to public navigation, 
resulting in the loss of lives of passengers 
in vessels and also property, no amout of 
pecuniary compensation would be suffi- 
cient or adequate to meet such loss and 
that the balance of convenience is, on an 
interlocutory application such as was 
brought on before the Subordinate Judge, 
against the plaintiffs and in favour of 
the Commissioners To restrain the 
Port Commissioners in manner indicated 
above in a matter like this is a very 
serious thing and in our opinion the 
learned Subordinate Judge would have 
been well advised if he had refused the 
plaintiffs’ application and directed an 
early hearing of the suit. 

The result, therefore, is that this ap‘ 
peal is allowed and the connected Rule is 
also made absolute with costs, the hear- 
ing fee being assessed at five gold mohurs 
in each case. The appellants will be 
entitled to the costs in the lower Court 
and to the costs of the preparation of the 
paper-book in this appeal. 

N.K. Appeal allowed. 
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Rankin, C. J. and C. C. Ghosr, J. 

Kadira — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 2 and Death 
Reference No. 2 of 1928. Decided on 
13th March 1928 from judgment of Sess. 
Judge, Chittagong. 

5^ Criminal V. C., S. 236 — Charge of a sub- 
stantive offence hut no charge of abetment of 
that substantive offence — Accused may he con- 
victed of abetment of that offence if he is not 
prejudiced. 

It cannot be laid down as a universal rule 
that -in no circumstances whatsoever, where 
there is a charge of a substantive offence and 
there is no charge of abetment of that substan- 
tive offence, can the person so charged with the 
substantive offence be convicted of abetment of 
that offence. The answer to the question really 
depends on the facts of each case and it must 
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C)e seea in each case whethac or not prejudice 
iias been caused to the accused by reason of 
<the conviction for abetment of the substantive 
offence in the absence of a charge therefor. 

[P 468 C 1] 

Mritunjoy Chatterjee aad Sachmdra 
Nath Banerjee — for Appellant. 

Khondkar — for the Crown. 

C. C. Ghose, J. — This is a reference 
under S. 374, Criminal P. G. by the 
learned Sessions Judge ftf Chittagong in a 
ease in which the appellant before us 
named Kadira alias Abdul Kadir was tried 
along with five others before him and a 
jury under various sections of the Indian 
Penal Code. The appellant Kadira was 
charged with having committed offences 
punishable under Ss 302 and 120-B/302 
I. P. G. The five other persons who wore 
tried along with the present appellant 
and who were acquitted by the jury were 
< 5 harged under Ss. 302/L02'B and 302/109 
I. P. G. As regards the appellant, the jury 
‘brought in a verdict of not guilty under 
Ss 302 and 302/102-B and a verdict 
of guilty by 4 to 3 under Ss. 302, /109, 
I. P. C. The learned Judge accepted the 
verdict of the majority of the jury under 
Ss. 302/109, 1. P. C. and sentenced the 
appellant to death. In his letber of 
reference to this Court the learned Judge 
abates that in his opinion the evidence 
on the record is sufficient to justify the 
conviction of the appellant under S. 302 
read with S. 109, 1 ^P.*C., and that in the 
circumstances of this case he had no 
alternative but to sentence the appellant 
to death. 

Now, the case for the prosecution, 
shortly stated, was as follows : It ap- 
pears that at the instance of one lasinali, 
one Anu Boli and some others were 
charged under S. 304, I. P. C , on the 
allegation that they had caused the death 
of lasinali’s brother Azimuddin After 
the preliminary investigation a charge- 
sheet was submitted against the accused 
in that case and they were committed to 
the Sessions. One Kumud Ghosal was 
taking an active interest in the prosecu- 
tion of that case and was assisting lasin- 
ali. It is alleged that he was ap- 
proached by Anu Boli, among others, 
with a view to arrange some sorb of 
compromise of that case. Kumud Ghosal 
was not inclined to favour the compro- 
mise, but lasinali, it is said, was nob un- 
willing to effect a compromise. Bo that 
as it may, the attempted compromise fell 
•through. 


Some days thereaftpr Kumud Ghosal 
and one Asmat AH, along with two others 
named Amir Hamza, who is a brother of 
lasin Ali, and Isaf Ali, set out for Cox’s 
Bazar in the district of Chittagong. The 
four persons named above met at the 
Ferry Ghat at Balukhali and from there 
onwards they travelled together. They 
gob out of the boat at a place called 
Tambru Ghat and from there they set 
out by road to Cox’s Bazar. The road 
to Cox’s Bazar passes after the dak 
bungalow at Ukhia through some dense 
jungle and thereafter the road rises for 
some distance and then continues on the 
level again. After passing this rise, the 
four persons named above began to pass 
along the higher level of the dhala ; 
Kumud Ghosal was leading and the other 
three were following him. There was a 
gun with Kumud Ghosal ; it was being 
carried by Asmat Ali. After they had 
passed some disbance over the level road, 
a gunshot was heard from the direction 
of the west and it was found that Kumud 
had been shot on the left side. He fek 
down exclaiming that Kadira had shot 
him. The men who were with Kumud 
Ghosal, namely, Asmat Ali, Amir Hamza 
and Isaf Ali, turned their eyes towards 
the west and it is said that they saw a 
gun being withdrawn into the jungle, 
smoke rising and Kadira’s head was 
peering.out over the jungle growth. It 
is also said that these three persons also 
saw Anu Boli. Anu Boli, it is said, gave 
an order to seize the three men and 
thereupon a number of men came out of 
the jungle and advanced upon the men 
who were accompanying Kumud Ghosal. 
These latter fled in terror towards the 
north. They ran for some distance but 
when they found that the people who had 
been chasing them had gone away, they 
returned to the place where Kumud Ghosal 
lay and found that other passengers from 
the boat which stopped at the Ferry 
Ghat had gathered round Kumud Ghosal. 
When they returned they spoke to Kumud 
and it is said that each of the three 
men told Kumud that they had recognized 
the men who had attacked. Kumud bold 
them to go and inform the police One 
of the three men, namely Amir Hamza, 
went to the police station where he 
lodged the first information. This was 
about 3 30 p. m. 

The Sub-Inspector of Police thereupon 
proceeded to the place of occurrence. He 
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held an inquest and sent the dead body 
to Cox’s Bazar for post-mortem examina- 
tion. The doctor who held the post- 
mortem examination was examined in the 
Sessions Court and he was of opinion 
that the killing of Kumud Ghosal was 
clearly a homicidal one. 

Now the main evidence against the ap- 
pellant Kadira consists of the deposition of 
the three witnesses, being P. Ws.’S, 6 and 
7, and it is really on the evidence of these 
three witnesses that the charge under 
Ss. 302 and 302/120-B, I.P.C., was sought 
to be sustained. We have carefully exa- 
mined that evidence for ourselves to see 
whether in the circumstances, apart from 
any question of law, it is sufficient to 
sustain a conviction under S. 302/109 
I. P. C. In my opinion that evidence is 
wholly insufficient to sustain a conviction 
under S. 302/109 I. P. C. Further there 
was no charge before the jury against 
the present appellant of being guilty of 
an offence, punishable under S. 302 read 
with S. 109 I. P. C. As indicated above 
the two charges against the present ap- 
pellant were under S. 302 and 8. 302 read 
with S. 120-B, I. P. C. In these circum- 
stances the learned vakil for the appel- 
lant has contended that the jury having 
found the appellant nob guilty under the 
charges against him and which included 
a charge of conspiracy, and there being 
no charge against him under S. 302 read 
with S. 109 I. P. C., the verdict of the 
jury, that is, of the majority of the 
jury, against the present appellant under 
S. 302 read with S. 109, is one that can- 
not be sustained and that it is open to us 
on a reference under S. 374, Criminal 
P. C., in a case of this description, to set 
aside that verdict. 

It is true that there was no charge of 
abetment of murder against the present 
appellant before the jury, but in my 
opinion it cannot be laid down as a 
universal rule that in no circumstahces 
whatsoever, whore there is a charge of a 
substantive offence and there is no charge 
of abetment of that substantive offence, 
can the person so charged with the sub- 
stantive offence be convicted of abetment 
of that offence. The cases on the point 
under Ss. 236, 237 and 238, Criminal P.C., 
indicate a conflict of judicial opinion but 
the true rule seems to me, as indicated 
by J. Woodroff’e in his Annotations to 
the Criminal Procedure Code, that the 
answer to the question really depends on 
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the facts of each case and that we have 
to find out in each case whether or not 
prejudice has been caused to the accused 
by reason of the conviction for abetment 
of the substantive offence in the absence 
of a charge therefor. I do not propose 
to go through the cases which were 
discussed at the bar as no useful purpose 
would be served thereby. In this /?ase 
the question resolves itself whether on 
the record before us the appellant can be 
properly convicted of abetment of murder 
of Kumud Ghosal. The jury have found 
that the persons before them, i. e., Kadira 
and the said other persons, were not 
guilty of murder of Kumud Ghosal. 
Therefore the murder of Kumud Ghosal 
must have been committed by some 
person unknown. Now, the record before 
us is insufficient for conviction of the 
present appellant of abetment of murder 
of Kumud Ghosal by an unknown person. 
The evidence on record points to the 
conclusion that there was either a murder 
of Kumud Ghosal by the persons arraign- 
ed before the jury or nothing. There 
being therefore no charge of abetment of 
murder and no evidence t 9 sustain such 
a charge, even if made, the verdict of the 
jury cannot be allowed to stand, and it 
is our manifest duty to set the same 
aside. In my opinion, in a case like this 
it would be extremely risky to allow the 
verdict of the jury to remain and the 
safer course would be to set aside the 
same and to allow the present appeal. 

The result therefore is that the verdict 
of the jury is set aside and the appellant 
must be discharged from custody. 

Rankin, C. J. — I agree. 

N.K. Appeal allowed. 
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I Suhrawardy and Graham, JJ. 

Ambika Banjan Majumdar — Judg- 
ment-debtor — Appellant — Petitioner. 

V. 

Manihjanj Loan Office, Ltd. — Decree- 
holder — Respondent — Opposite Party. 

Civil Rule No. 903 (M) of 1927, De- 
cided on 15th November 1927, from ori- 
ginal order of 4th Sub-Judge, Dacca. 

(a) Limitation Act, S, 5 — Pleader*s act or 
default %s net binding upon the client. 

In a matter falling under S. 5, the pleader 
does not act as an agent of his client and his- 
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aot or defauU is not binding upon the latter 
within the meaning of 8. 5. [P 470 G 1] 

(6) Limitation Act^ S, 5 — A mistake of a 
jyleader cannot always and under all circum- 
stances afford ground fcr extension of time 
under S. 5 — Appeal filed in a wrong Court on 
the advice of a pleader — Appeal filed in proper 
Court after limitation — Time was extended. 

A general rule of law cannot be laid down 
that a mistake of a pleader, however obvious it 
may \)e, can alvays and under every circum- 
stance afford ground for •extension of time 
under S. 5. [P 471 C 2] 

The appellant Instructed his pleader, of over 
15 years’ standing and having considerable 
practice, to file an appeal. The pleader, under 
II wrong impression that the appeal relates to 
the suit which was valued below Rs. 5,000, filed 
the memorandum of appeal in the Court of the 
THstrict Judge. It was found that the appeal 
did not lie to the Court of the District Judge 
and it ought to have been presented in the 
High Court. The District Judge on that day 
returned his memorandum of appeal to the 
petitioner and the appeal was presented by him 
in the High Court. On these facts the client 
prayed for extension of time under S. 5. 

Held', that the appellant was entitled to the 
extension of time as the appeal was wrongly 
filed before the District Judge on the advice of 
a pleader of some standing on whose words he 
had good reason to rely: A.l.R, 1922 Cal. 247; 
A.IM. 1924 Bom. 392; A.l.R. 1922 AIL 490 
<F.B.); A.l.R. 1918 PC. 135; and 12 I.C. 677; 
Discussed and Bel. on: 34 Cal. 216 and A.l.R. 
1923 Pat. 140, DisL [P 472 C 1] 

Sarat Chandra Eoy Choudkury and 
Bamgati Sarkar — ^for Petitioner. 

Satish Chandra Singha — ^for Opposite 
Party. 

Suhrawardy, J. — This is an appli- 
cation by the appellant for permission 
to file an appeal out of time on the ground 
mentioned in the petition. The ground 
is that there were two suits brought 
against the appellant by two creditors : 
•one was valued at over Rs 5,000 and the 
other much below it. Both the suits 
wore decreed and the decrees put into 
execution. The appellant’s properties 
were sold in the suit which was valued 
at over Rs. 5,000 and the decree* holder 
in the other execution case applied for 
rateable distribution of the money real- 
ized from the sale of the properties. 
Tho appellant applied to have the auction 
eale sot aside under 0. 21, R. 90, Civil 
P. 0. That application was after trial 
dismissed on 28th February 1927. The 
appellant’s case is that as he was lying 
•seriously ill at that time he sent the 
necessary costs and papers to his pleader 
at Dacca who was a pleader of over 15 
years’ standing and having considerable 
practice. The pleader, under a wrong 


impression that the appeal related to th( 
suit which was valued below Rs. 5,000 
filed the memorandum of appeal in thi 
Court of the District Judge at Dacca on 
29th March 1927. On 27th June 1927 
it was found that the appeal did not lie 
to the Court of the District Judge and 
that it ought to have been presented in 
the High Court. The District Judge on 
that day returned his rnemorindum of 
appeal to the petitioner and the appeal 
was presented by him in this Court on 
18th July 1927. On these facts the peti- 
tioner prays for extension of time under 
S. 5, Lim. Act. The question that arises 
in this case has been very thoroughly 
argued before us and all the relevant 
authorities have been placed in support 
of one view or the other. The questions 
which present themselves before us for 
determination, accepting the facts as 
stated by the petitioner to be true and 
we do not see any reason to doubt the 
truth of those facts, are whether when a 
party acts implicitly relying on the 
advice of his legal adviser is he entitled 
to claim the benefit of S 5, Lim. Aot; 
and, secondly if the advice turns out to 
be wrong or when the legal ac^viser acts 
negligently, namely without due care and 
attention, is the party not entitled to 
claim such benefit? 

The answer to these alternative ques- 
tions in any way will lead to un- 
desirable results. If the first question 
is answered in the affirmative it will 
be putting a premium on the care- 
lessness or incompetency of persons 
practising law on whom lies a heavy 
duty and responsibility of giving proper 
advice to their clients. On the other 
hand, if the second question is answered 
in the affirmative an innocent party who 
has acted on the advice of his lawyer 
qualified for the purpose of giving advice 
will suffer injury without any fault of 
his. (The question therefore, that has 
come tip before us in these proceedings is 
one of considerable difficulty and delicacy. 
As has been held in several cases [Bahhal 
Chandra Ohose v. Ashutosh Ghose (1), and 
Krishna v. Chathappan (2)] , the discre* 
tion given by S. 5, Lim. Act, to the Court 
should not be defined and crystallized so 
as to convert a discretionary matter into 
a rigid rule of law. But the discretion 
i n each particu lar case should be exer- 

(1) U913] iTc~W.N. 807== 19 I.O. 931. 

(2) [1890] 13 Mad. 269. 
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cised on its own facts with a view to 
secure furtherance of justice. It has also 
been hold in numerous cases that when 
the period fixed by the law of limitation 
for an action or appeal expires the defen- 
dant or respondent secures very valuable 
rights which should not be easily tam- 
pered with: see Krishaasami Panikondar 
V. Bamasami Chettiar (3). Keeping 
these pfinciples in view we have to exam- 
ine the facts of the present case and 
the decisions that bear upon them. The 
explanation given for the delay in filing 
the appeal in this Court is that the ap- 
pellants’ pleader to whom the papers 
were sent was under the impression that 
the matter arose out of a suit which was 
valued below Rs. 5,000. It is not clear 
what was the basis of that impression 
and we cannot but observe that we are 
not satisfied that the pleader was so dili- 
gent as it was necessary for a lawyer to 
be in dealing with the interests of his 
client. But the fact remains that the 
petitioner was induced by the advice of 
his pleader to file the appeal in the wrong 
Court. On similar facts decisions have 
been pronounced which it is not easy to 
reconcile. The leirned advocate for the 
opposite party has drawn our attention 
to several cases in support of his conten- 
tion that if the pleader acts negligently 
the client is not entitled to the benefit of 
S. 5, Lim. Act. Before considering those 
case^ it would be profitable to refer to 
the section itself which says that an ap- 
peal may be admitted after the period of 
limitation prescribed therefor when the 
appellant satisfies the Court that he has 
sufficient cause for not preferring the 
appeal. The words of the section are 
that the appellant must satisfy the Court 
that he, nanxely the appellant, has suffi- 
cient cause for not preferring the appeal 
in time It has not been argued before 
us, nor can it be reasonably said, that in 
a matter of this kind the pleader acts as 
an agent of his client and his act or 
default is binding upon the latter within 
the meaning of S. 5, Lim. Act. The 
learned advocate for the opposite party 
has referred us to several oases which 
may be examined separately. The first 
case to which reference has been made is 
the case of Sarat Chandra Bose v. Saras- 
waii Dehi (4). The point on the facts of 

^3) A.I.R. 1917 P.C. 179==11 3Iad. 412=r45 
I.A. 25 (P.C.). 

( 4 ) [1807] 34 Cal. 216=5 O.L.J. 380. 


the case there did not really arise and ifc« 
was decided upon a very different con- 
sideration. The appellant there was a 
well-known lawyer and his explanatiort 
was that he was under the impression 
that the appeal lay to the Court of the 
District Judge instead of the High Court. 
Their Lordships commented upon the 
fact of the appellant being himsejj a 
lawyer and distip.guished the cases which 
supported the appellant’s contention in 
that case. They conceded that where 
there was a bona fide mistake on behalf 
of a client acting on the advice of his 
lawyer a good case may be made out 
under S. 5, Lim. Act. Thereafter their 
Lordships rnade the following observation : 

But the circumstances we have already des- 
cribed show that there was negligence on the 
part of the appellant. 

In that case, therefore, it was found 
that there was negligence on the part of 
the party and that he was not entitled to 
any indulgence The next case is S. C. 
Bey V. Mt Rajwanti Kuer (5). In that 
case Dawson-Miller, C J., has expressed an 
opinion that if a party pleads that he has 
been misled by the mistake of his legal 
adviser the principle on which the Court* 
acts is that the mistake must be of such a 
description that it might arise even 
amongst practitioners of experience. But 
the judgment of the Court did not depend 
upon this view of the law, for on the 
facts the learned Judges found that the 
allegations made by the petitioner in that 
case were not sufficient. In the conclud- 
ing portion of his judgment the learned 
Chief Justice says that the affidavit of 
the petitioner before him did not say who 
made the mistake, whether it was some 
practitioner of experience or whether it 
was made by some clerk in the pleader’s 
office. The learned Chief Justice in ex- 
pressing the above view relied upon a 
decision of this Court in Sunder Kuer v. 
Baqhunath Sahai (6). There, the mis- 
take made by the petitioner <wis in cal- 
culating the time within which he should 
have filed the appeal in this Court taking, 
into account the period occupied in taking, 
copies of necessary papers. He based his 
case upon the advice he got from a pleader 
in the mofussil in that matter which* 
turned out to be wrong. The learned 
Judges after considering the various cases 
relating to the point made the following 
observati ou : 

(5) A.I.R. 1923 Pat;. 140=5 Fdt.'L7jr23^ 

(6) [1911] 12 I.C. G77. 
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The test therefore, to be applied to the case 
before us is whether there has been any negli- 
genje or ioaction or want of bona fides on the 
part of the appellant. We are satisfied upon the 
materials which have been placed before us 
that the question must be - answered in the 
negative. The appellant who is a pardanashin 
lady, appeared to have acted bona fide and her 
agent consulted her pleader who assured him 
that he was entitled .to a deduction of all the 
periods mentioned. 

After making this observation the 
learned Judges proceeded to observe fur- 
ther that the basis on which the wrong cal- 
culation was made was strenuously main- 
tained by the learned vakil who appeared 
before their Lordships on behalf of the 
petitioner which fact to their Lordships 
indicated that a mistake of that descrip- 
tion might arise even amongst practi- 
tioners of experience. The decision in 
Sunday Kuer v. Raghunath Sahai (6), 
therefore, does not support the observa- 
tion of the learned Chief Justice of the 
Patna High Court in the case of S. G. Deij 
V. Rajivariti Kuer (5) in support of the 
view expressed therein. We have a large 
number of cases bearing on this point and 
some of them are decisions of great 
authority. It is not necessary to refer 
to all these cases and I confine my- 
self to some that may be taken as typical. 
Reference may be made to the decision in 
the case of Kumudini Roy v. Kamala 
Kaiita Sen (7). The importance of this 
decision lies in the fact that it is of 
Mookerjee, J., who was a party to the 
decision in the case of Sarat Chandra 
Bose V. Sarasivati Dehi (4) as well as to 
that in the case of Sunder Kuer v. 
Raghunath Sahai (6). In that case, in 
execution of a decree in a suit valued at 
more than Rs 5,000, an appeal from an 
order of the Subordinate Judge was pre- 
ferred to the District Judge after the 
period for appealing to this Court had 
expired. The District Judge dismissed 
the appeal on merits A second appeal 
was filed in this Court against the decree 
of the District Judge. At the hearing of 
the second appeal it was discovered that 
no appeal lay to the District Judge and 
their Lordships allowed the memorandum 
of second appeal to be converted into that 
of first appeal and directed that the ap- 
peal might be taken to have been pre- 
sented to this Court on the day on which 
they passed the order and accepted it as 
filed within time. It may be sufficient 
for the present purpose to refer to two 
“ (7) A.I.R. l^ CaT.“:^ ' 


decisions of two other High Courts on 
this point In Nagindas Motilal v. Nilaji 
Moraha Naik (8), Marten, J., has very ex- 
haustively dealt with the English and 
Indian law on this point and held that 
if a party acts on the advice of his pleader 
he comes within the protection of S. 5, 
Lim. Act. There an application for 
leave to appeal to the Privy Council 
was made within six months according to 
the period prescribed in the Limitation 
Act before its amendment by Act 26 of 
1920, but after three monthsi as is provided 
by the latter Act. This was done on the 
advice of a mofussil pleader and the 
learned Judge held that it was a sufficient 
excuse entitling the appellant to exten- 
sion of time. This point came up for 
consideration before a Full Bench of 
Allahabad High Court recently. In Sib 
Dayal v. Jagannath Prasad (9), a second 
appeal was filed on the last day pres- 
cribed by the law of limitation without a 
copy of the judgment of the first Court. 
When that judgment was filed and the 
case was properly constituted, the appeal 
was time barred The appellant pleaded 
that the failure to comply with the rules 
of the Court was due to the error of the 
vakil of the district who had informed 
him that the judgment and decree of the 
lower appellate Court were alone neces- 
sary. 

The question as to whether a mis- 
take of the lawyer was a sufficient excuse 
within the meaning of S. 5, Lim. 
Act, was canvassed at great length and 
the learned Judges unanimously held that 
an honest mistake on the part of a liti- 
gant caused by erroneous advice given to 
him by his vakil in the district by reason 
of which an appeal was not filed until the 
period of limitation therefor had ex- 
pired was a good ground for the appli- 
cation in favour of the would-be appellant 
of the provisions of S. 5, Lim. Act. 
I am not prepared to differ from the 
views expressed by so many learned 
Judges, but at the same time I want to 
guard myself for the present against lay- 
ing down a general rule of law tha a 
mistake of a pleader, however obvious it 
may be, can always and under every cir- 
cumstance afford ground for extension of 
time under S. 5, Lim. Act. I may 
also refer in this connexion to the case of 

(8> A.l.R. 1924 Bom. 399=48 Bom. 442. 

(9) A.l.R. 1922 All. 490=44 All. 636 (F.B.). 
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Sunderabaiv, Oolleotor of Belgaum (10), 
which supports the view I have takea. 
In the present case we accept the state* 
meat that the appeal was filed before the 
District Judge on the advice of a pleader 
of some standing and on whose word the 
petitioner had good reason to rely. 

In this viow the rule must be made 
absolute. Let the appeal be registered. 
The petitioner, however, will pay to the 
opposite party the costs of this hearing 
which we assess at three gold mohurs. 

Graham, J. — The question of law in- 
volved in this rule is by no moans free 
from difficulty, and that difficulty is not 
solved, nor indeed it can be said to be 
diminished by a reference to the numer- 
ous decisions on the sabject, which are 
far from being uniform. On the whole, 
however, having regard to the particular 
facts of this case I, think the appeal 
should be admitted under S. 5, Lim. 
Act. It would certainly be a case of 
great hardship to the appellant if, in the 
circumstances that have happened, ho 
should lose his right of appeal. There 
can be no doubt that the appellant’s 
pleader was guilty of great carelessness 
in filing the appeal in the wrong Court ; 
but it seems to me to be impossible to 
hold that the appellant has acted other- 
wise than bona fide in the matter ; and 
that he has succeeded iu showing suffi- 
cient causa for nob presenting the appeal 
within time. 

I agree, therefore, that this rule should 
be made absolute. 

N.K. Buie made absolute. 

TioTaX X' ms prcri35X=i3 Xom ~376==iG I, 
A. 15 (P.O.). 
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Kir an Chandra Boy and others — 
Plaintiffs — Appellants. 

V. 

Jagannath Banik and ot/icrs—Defend* 
ants — Respondents . 

Appeal No 2700 of 1926, Decided on 
19th April 1928, from appellate decree 
of Dist Judge, Zillah Faridpur, D/- 25th 
May 1926. 

(a) Bengal Tenancy Act, S, 105 — Suit to 
recover rent as settled in a proceeding under 
S, 106 for jama consisting of ten plots-^Tenant 
contending that jama consisted of three plots 
and not of ten plots as alleged — No decision as 


regards the plots of which the jama consisted 
by the Bevenue Officer — Decision under S, 105 
was held to be not operative as res Judicata and 
the civil Court was held to have power to go 
into the question as to the rent of the holding. 

In a suit by a landlord A to reoDver rent as 
settled in a proceeding under S. 105 it was 
contended on behalf of the tenants that the 
jatna consisted not of ten plots of land as al- 
leged on beaalf of A, but of three plots pnly. 
and that the remaining seven plots did not 
appertain to Mud&fat 0 which, according to 
A, was the Mudafat to which the jama appear- 
tained but to Mudafat K ; and it was further 
pleaded that the holder of Mudafat JC had 
instituted a title suit against the parties to this 
suit and that, in that suit, which was decreed 
in I9i0, it was declared that the said seven 
plots appertained to Mudafat K and the pos- 
session of the holders of that Mudafat was 
confirmed in respect of the said seven plots. A 
contended that the decision under S. 105 had 
the force and eSoct of a decree of a civil Court 
and it should have been given effect to in 
that way. 

Jleld : that the principle of constructive res 
judicata could not be applied to a decision 
under S, 105 and that although it was open to 
the Revenue Officer to have arrived at a deci- 
sion as regards the plots of which the jama 
consisted, inasmuch as no decision with regard 
to that matter had in point of fact been ar- 
rived at, the decision fixing the fair rental for 
the tan plots of land of which the jama was 
alleged to consist would not iu any way oper- 
ate as res judicata ; 44 Cal. 783 ; Bel. on, 

[P 433 0 2] 

(b) Evidence Act, S. 13 — A deoee not set 
aside by a competent Court can be used hs 
evidence with regard to the matters dealt with 
by it. 

A decree that has not been set aside by a 
competent Court can be used as a piece of 
evideuce with regard to the matter dealt 
with by it aud it will be evidence under S. 13. 

[P473G2} 

Hemendra Chunder Sen and Surendra 
Nath Bose (Sr.) — for Appellants. 

Bijan Kumar Mukherji for Bupendra 
— for Respondents. 

Judgment. — This appeal arises out 
of a suit for rent. The plaintiffs claimed 
rent for their 13 annas 4 pies share of a 
certain jama which they alleged con* 
sisted of ten plots of land and bore a 
rental of Rs. 11-6-0 per year as settled 
in a proceeding under S. 103, Ben. Ten 
Act. Their case was that the rent due 
for their share was Rs. 9*7-8 per year. 
They claimed r^nt for the years 1326 to 
1329 B S. at the said rate together with 
cesses and damages. The defenoe that 
was taken was of a two fold character. 
In the first place it was alleged that the 
rent of the jama in the 16 annas 
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share was Rs. 4-10-6 aad that fehe reat 
due for the plaintiff's share was 
Rs 314 1 pec year Nexfcly, ifc was 
contended that the jama consisted not 
of ten plots of land as alleged on behalf 
of the plaintiffs but of three plots only 
and that the remaining seven plots did 
nob appertain to Mudafat Govindadas 
Bairagi which, according to the plaintiffs, 
was the mudafat to which the jama ap- 
pertained, but to Mudafat Kamala Kanta ; 
and it was further pleaded that the 
holder of Mudafat Kamala Kanta had 
instituted a title suit agiinst the, parties 
to this suit and that, in that suit, which 
vvas decreed in 1920, it was declared that 
the said seven plots appertained to 
Mudafat Kamala Kanta and the posses- 
sion of the holders of that mudafat was 
conQrmed in respect of the said seven 
plots. The Courts below concurrently 
accepted the contention that was urged 
on behalf of the defendants and, holding 
that the decision under R. 105, Ben. 
Ten. Act, did not purport to decide the 
question as regards the plots of which 
the jama consisted, expressed the view 
that it was open to the defendants, not- 
withstanding the said decision, to es- 
tablish that the jama really consisted of 
three plots of land and that the rental 
thereof was not what was recorded in the 
decision under S. 105, Bon Ten. Act. 
but something else. Those Courts also 
found concurrently, that the decree 
passed in 1920 was not vitiated by fraud 
^nd, relying on the said decree, they held 
further that the jama in respect of 
which the suit for rent was brought 
<3onsisted of only three plots of land as 
was alleged on behalf of the defendants. 
In that view of the matter, they were of 
opinion that the plaintiffs’ suit as laid 
430uld not succeed, but relying on the 
admission of the defendants that the rent 
in the plaintiffs’ share for the said three 
plots of land was Rs. 3-14-1, decreed the 
suit at the said rate. The plaintiffs have 
thereupon preferred this secoqd appeal. 

The first contention that has been 
urged in support of this appeal is to the 
effect that, in view of the decision in the 
proceedings under S 105, Ben. Ten. 
Act, it was not open to the Courts below 
to go into the question as to the rent of 
the holding ; in other words, it is urged 
that the decision under 8. 105, Ben. 
Ten. Act, has the force and 'effect of a 
decree of a civil Court and that it should 
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have been given effect to in that way. 
The answer to this contention, however 
is that the principle of constructive res. 
judicata cannot be applied to a decision^ 
under S. 105, Ben. Ten. Act, and that,, 
although it was open to the revenuej 
officer to have arrived at a decision aSj 
regards the plots of which the jama con*! 
sisted, inasmuch as no decision will 
regard to that matter had, in point o 
fact, been arrived at, it cannot be sai( 
that the decision that was actualb 
passed, namely, that Rs. 11*6 0 was thi 
fair rental for the ten plots of land o 
which the jama was alleged to consist 
would in any way operate as res judi 
oata with regard to the point thit has 
now been raised. If any authority is 
needed in support of this proposition, 
reference may be made to the case of 
Naivab Bahadur of Murshidabad v 
Ahmed Hossein (l) This contention 
of the appellants, therefore, must be 
overruled 

The next contention that has been 
urged in support of the appeal, analyzed 
critically, reduces itself to the question 
of the legal effect that should attach to 
the decree of 1920. The finding of the 
learned District Judge is to the effect 
that there is no evidence of service of 
summons in the title suit which resulted 
in that decree The finding falls some- 
what short of a finding to the effect tha.t 
there was in fact no service of summons 
at all. But assuming that the finding 
may be regarded as one of non-service of 
summons at all upon the defendants in 
the suit, in the absence of a finding that 
the decree was vitiated by fraud, it can- 
not be urged that the said decree may 
not be used as a piece of evidence in the 
case It is a decree, though passed ex- 
parte, passed by a Court having juris- 
diction and, although it may bo that the 
summonses were not properly served or 
not served at all, it cannot bo urged that 
the Court had no jurisdiction to pass the 
decree. In any event, it is a decree that: 
has not been set aside by a competentj 
Court and indeed there is nothing toi 
show that any attempt was ever made 
to have it set aside. So long, therefore, 
as it stands, ifc can certainly be used as 
a piece of evidence with regard to the 
matters dealt with by it. It would bo 
evidence undoubtedly under S. 13. 

”(T) Tr9lTTS~GllT~7l^ 35 

I. c. 695=21 C. W. N, 1004, 



474 Calcutta Sarada Charan v. Banka Behari 1928» 

Evidence Act. But the use that has been A. I. R. 1928 Calcutta 474 

made of the decree, as far as one can B, B. Ghosh AND CammiadE, JJ. 


gather from the judgment of the learned 
District Judge, is to treat it not merely 
as a piece of evidence in the case but 
rather as operating as res judicata with 
regard to the question whether the seven 
plots of land appertain to Mudafat 
Kamala Kanta or to Mudafat Govinda Das 
Bairagi. It should be remembered that 
the plaintiffs and the defendants in the 
present suit were in the position of 
defendants in the suit which culminated 
in the decree of 1920. The difficulty of 
using this decree as operating as res 
judicata is that the exceptional facts and 
circumstances which have got to be 
establkhed in order that a decision may 
operate as res judicata as between co- 
defendants in a suit will have to be 
established But it does not appear that 
any of those facts and circumstances are 
present in the present case. The proper 
way, therefore, to deal with the matter 
is to treat this decree only as a piece of 
evidence and to go no further The 
learned Judge has, as I have already 
stated, regarded this decree as binding 
between the parties and operating as res 
judicata on this particular question. 
The result, therefore, is that the deci- 
sion arrived at dealing with the decree 
in this way cannot be supported. In 
this view of the'matter I am of opinion 
that the decree passed by the learned 
District Judge should be set aside and 
that the case should be sent back to his 
Court so that the appeal may now be 
re-heard and, after treating the decree of 
1920 as a piece of evidence in the case 
and taking into consideration the other 
materials on the record, the question as 
to whether the seven plots of land ap- 
pertain to the jama which forms the 
subject-matter of the suit may be de- 
cided. Upon the decision that is ar- 
rived at with regard to this question 
will depend the final decision of the 
Judge as regards the rent which the 
.plaintiffs may nor may not be entitled 
to in the present suit. The appeal is 
allowed and the case is sent back to the 
lower appellate Court to be dealt with 
in the manner indicated above. Costs, 
will abide the result. 

N.K. Appeal allowed. 


Sarada Charan Sen and another De* 
fendants 8 and 9— Appellants. 

V. 

Banlca Behari Das (Plaintiff 1) and* 
others — Respondents. 

Appeal No. 132 of 1926, Decided#' on 
25th January 1928, from original decree 
of 2nd Sub-Judge, Sylhet, D/- 2nd Jan- 
uary 1926. 

Civil C y S. 2 (12 ) — Defendants in wrong' 
ful possession hut not proving that the land' 
was being cultivated by others — Mesne profits 
should be awaided on the hasi^ that they were 
in Ichas possession. 

In a suit for mesne profits defendants, who 
were in \\rongful possession, gave no evidence 
to show that thev could not cultivate the lands 
themselves or that the lands were in possession, 
of tenants before they entered upon them as- 
trespassers. 

Held : -that under these circumstances the 
defendants were bound to pay mesne profits 
on the basis as if they were in direct possessioii 
of the lands in suit. [P 4:75 C 1] 

Sarat Chayidra Basaky Benoyendra 
Nath Pahty Hemendra Kumar Das and 
Paresh Lai Shome — for Appellants. 

Gopal Chandra Das and Nikiinja Be- 
hari Boy— for Respondents. 

Profulla Chandra Chakravarty — for 
Dy. Registrar. 

Judgment. — Two objections have been 
taken to the decree made for mesne profits 
by the Court below The first is that the 
lands with regard to Cbak No. 8 and Chak 
No 20 were in the possession of tenants 
and mesne profits should be calculated on 
the rent basis instead of on the basis taken- 
by the Subordinate Judge that the'defen- 
dants were in khas possession. The Sub- 
ordinate Judge says in his judgment that 
no evidence was given before him and 
the commission was silent as to the 
fact whether the defendants had been 
in khas possession or in possession 
of the lands decreed to the plaintiffs 
through tenants. As a matter of fact it 
has been pointed out on behalf of the ap- 
pellants that in the schedule attached fca 
the commissioner’s report he says that 
some lands are in the possession of 
tenants. No evidence, however, was given 
before the Court, but evidence apparently 
was adduced before the commissioner 
that certain lands were in the possession 
of tenants That, however, does not ex- 
onerate the defendants from liability for 
mesne profits as defined in S. 2 (12), 
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Civil P. C. The defendants have given 
no evidence to show that they could not 
cultivate the lands themselves or that 
the lands were in possession of tenants be- 
fore they entered upon them as tres- 
passers. Under these circumstances the 
defendants are bound to pay mesne profits 
on the basis as if they were in direct pos- 
session of the lands in suit The first 
ground, therefore, fails » 

The second ground is that mesne pro- 
fits had been allowed for a period which 
goes beyond the period prescribed in 
0. 20, R. 12, Civil P. 0., inasmuch as 
mesne profits had been allowed for a period 
more than three years after the date of 
the decree. As a matter of fact the res- 
pondents decree holders claim only mesne 
profits for a period within three years 
of the date of the decree whether mesne 
profits were calculated for a period be- 
yond that date was not taken as a ground 
of objection before the Subordinate Judge, 
nor does it appear that this point was 
specifically taken in the grounds of ap- 
peal. Under these circumstances we are 
unable to allow this question to be raised 
before us for the first time during the 
argument. 

The appeal must, therefore, stand dis- 
missed with costs. We assess the hearing- 
fee at ten gold mohurs. 

N X. Appeal dismissed. 
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K. S Banerjee — Claimant 1 — Appel- 
lant. 

V. 

Jatindra Nath Paul and others — Clai- 
mants 3 and 4~Respondents. 

Appeals Nos. 77, 78 and 144 of 1926, 
Decided on 5th January 1928, from 
original decrees of President, Calcutta 
Improvement Tribunal, D/- 8th May 
1926. 

(a) Land Acquisition Act, S. 23 — Lever- 

Sion. 

The reversion in the case of a particular land 
should not be taken to be of less value than 
the bare land because there are buildings on it. 

[P 476 C 1] 

(b) Land Acquisition Act, 5.30 — Propetry 
leased for a long term with a progressive rate 
of rent — Apportionment can he made only in a 
rough way in the absence of direct evidence. 

In the case of property leased for a long 
term \^ith a progressive rate of rent it is very 
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difficult to come to a definite conclusion as 
regards the valuation to be put on the interest 
of the landlord so as to apportion the compen- 
sation quite equitably. In the absence of any 
direct evidence as to what a willing purchaser 
would pay for the interest of the landlord, the 
apportionment can be made only in a rough 
and ready way. [P 476 C 2] 

(c) Land Acquisition Act, S. 18 — Trust pro- 
perty acquired — Question of dispute between 
the trustee and the beneficiaries must be left 
to the Court having jui isdiction to administer 
the estate. 

W’here trust property is acquired under the 
Land Acquisition Act, questions which may 
arise between the trustee and the beneficiaries 
and their assignees must be left to be debated 
before the Court having jurisdiction to ad- 
minister the trust estate: A. I, It. 1925 CaL 
630, Expl. [P 477 C 1] 

Bepin Chandra Mullick and Susil 
Chandra Bose — for Appellant. 

S. C. Bose, Tarakeswar Pal Chaudhury , 
Jhan Chandra Roy, Gunada Chayan Seit 
and Bajendra Bhusan Bakshz — for 
Respondents. 

Judgment. — Appeal No. 144 is on 
behalf of the claimant 2. His learned 
advocate after the arguments were heard!< 
in the other two connected appeals, did- 
not think it proper to press this appeal, 
it is, therefore, dismissed but without 
costs. 

Appeals Nos. 77 and 78 are by clai- 
mant 1. Two questions were pressed 
with reference to appeal No 77. The 
first is as to on what basis the appor- 
tionment of the compensation should 
be made as between claimant 1 who 
is the landlord, and claimant 2, .the- 
tenant. The learned President capital- 
ized the rent payable to the landlord for 
the unexpired portion of the lease which 
had to run for about 85 years from the- 
date of the acquisition on a 6 per cent, 
basis and the reversion was valued on 
the basis of 6^ per cent. The contention 
on behalf of the appellant is that the 
basis taken by the learned President is 
against the evidence given by the experts 
on both sides. Mr. Johnston was ex- 
amined on behalf of claimant 2, the 
tenant, and his evidence was that if the 
whole of the leasehold property had to 
be valued with reference to the interest- 
of claimant 1, the rent which the land- 
lord was entitled to get for the lease- 
hold as well as the reversion would have 
been valued on the 4 per cent, basis as 
regards the land. The real fact on the 
evidence may be shortly stated thus, 
basing it on the evidence of Mr Johns- 
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ton: He said that the rent of the land- 
lord on the 4 per cent, basis on the 
market value awarded for the land 
itself would be about Rs. 2,240. The 
rent allocated with regard to this price 
of land as payable to claimant 1 is 
Rs. 720. The margin of profit to the 
lessee would, therefore, be something 
like Rs. 1,500 a month. The security 
for the rent which claimant 1 was 
entitled to get under the orroumstances 
is more than satisfactory. Therefore, 
the value of the lessor’s interests cannot 
be held to be as low as the President has 
put it Any purchaser, however cau- 
tious he may be, would gladly pay 25 
years* purchase-money for the interest of 
the landlord. In addition to this our 
attention has been drawn by the learned 
advocate for the appellant to the provi- 
sions of the lease under which the lessee 
not only deposited with the lessor sufifi- 
'Cient security to the extent of one lakh 
of rupees, for payment of the rent but 
kept in ^deposit three months rent in 
advance over and above the security 
deposit of one lakh of rupees. Under 
these circumstances the rent reserved is 
protected by unquestionably valuable 
security and the lessee is certainly 
entitled to claim that ho should bo paid 
a higher price than what has been given 
iio him by the learned President. 

The learned President has in valuing 
the reversion valued it at a rate less than 
he valued the bare land with regard 
to the contiguous property which was 
No 123/i which was also acquired. The 
Icontention on behalf of the appellant is 
that the reversion in the case of the land 
in question No. 123 should not be taken 
to be of less value than the bare land 
because there are buildings on it. It 
seems to us that the proposition is quite 
reasonable. The value of land does not 
deteriorate if there is any building upon 
it. The buildings may no doubt deterio- 
rate, but when the reversion of bare land 
is valued on the 4 ^per cent, basis there 
does not seem to be any good reason why 
the land with building on it should be 
valued at less than the value of the 
land. The evidence given by Mr. John- 
ston may again be referred to in this 
connexion. He says: 

The ground rent of No 123 would have been 
4 per cent. The value of the structures on it 
was Rs. 9,000 odd as standing structures. 

The value of the land itself was 
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Rs. 56,400 and there is no reason why 
the 4 per cent, basis should not bo taken 
with regard to the land as well as with 
regard to the reversion on this evidence. 
It is, however, contended on behalf of 
the respondent that it would be very 
hard on them to take tho.4 per cent, 
basis thereon, because there has been 
some misapprehension with regard' to 
the agreement as; to the rent fixed at 
Rs. 60 per month as well as the increase 
at the rate of 12^ per cent, at the end 
of every ten years as provided in the 
lease The argument is that claimant 2 
understood that he had agreed to Rs. 60" 
as being the rent payable for the whole 
period. We are, however, unable to 
accept this statement having regard to 
the clear statement of the facts in the 
ludgment of the learned President. We 
think, however, that in those matters it 
is very difficult to come to a definite con- 
clusion as regards the valuation to be 
put on the interest of the landlord so as 
to apportion the compensation quite 
equitably. The standards given in Eng- 
lish text-books are hardly of much use 
with regard to the valuation of the land 
in Calcutta It would have been rauch^ 
better if there had been any direct evi- 
dence as to what a willing purchaser 
would pay for the interest of the land- 
lord in such a case as this. In the 
absence of such evidence the apportion- 
ment can be made only in a rough and 
ready way, as has been done in various 
reported oases. The one thing which 
we can say is that wo are unable to agree 
with the manner in which the learned 
President has calculated the value of the 
reversion of the land. 

We, therefore, modify the order of the 
learned President in this way: that the 
capitalization value should be calculated 
at Rs 60 as the basis at the rate of 5 per 
cent, for 85 years and for subsequent in- 
crement in the same way as the learned 
President has done, but 5 percent, should 
be taken ‘as the basis for calculation 
The reversion should also bo valued at 
5 per cent, basis. We modify the order 
of the President accordingly. 

The appellant is entitled to his costs 
with regard to these appeals against 
claimant 2 Wo assess the hearing-fee 
at ten gold mohurs consolidated for the 
two appeals. 

With regard to claimant 4 who is the 
mortgagee of one of the beneficiaries of 



1928 

the trust estate of which claimant 1 is 
the trustee, claimant 1 as appellant 
contends that the President was wrong 
in awarding to him any portion of the 
compensation on the basis of his mort- 
gage. Ha contends that this is not a 
matter which can be taken into account 
in apportioning compensation awarded 
for acquisition of land which is the 
subject of a trust. Claimant 4 is the 
mortgagee from only one of the bene- 
ficiaries whose interest has been found 
by the President to be only l/36th part 
of the premises. In dealing with the 
point whether a beneficiary is entitled to 
have any share of the compensation the 
learned President in deciding issues 
6 and 7 held that the entire compen- 
sation which represents the value of the 
interest of claimant 2, the Pals, as the 
purchasers of the interest of some of the 
beneficiaries should bo awarded to the 
trustee. Questions which may arise bot- 
jWeen the trustee and the beneficiaries 
land their assignees must be left to bo 
[debated before the Court- having jurisdic- 
tion to administer the trust estate. This 
■proposition appears to us to be incontes- 
table. 

But the learned President has ‘taken 
a quite different view from what he 
has taken with regard to this question 
with reference to the beneficiaries and 
their assignees when ho came to consider 
the master as between the beneficiaries 
and their mortgagees. Ho ought to have 
according to the contention of the appel- 
lant made the same order as he has done 
with reference to the Pals interest as 
assignees of the beneficiaries. It is very 
difficult to understand why the learned 
President has made this difference in 
the case of the mortgagee claimant 4 
He says first that the issue was not 
raised by claimant 1, but the learned 
advocate of claimant 1 points out that 
he made an application to raise the 
question before the case was taken up by 
addition of ap issue which was rejected 
by the President. Next it appears that 
the President thought that ho was bound 
to award a share of the compensation to 
the mortgagee by reason of the decision 
of the High Court ^ dated 30th January 
1926, in which this ;very mortgagee was 
a party, the case being with reference to 
another property included in the trust 
estate. The judgment of this Court is 
reported as Surendra Nath Tagore v. 
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K. 8. Bonnerjee (l). What happened 
there was that although Surendra Nath 
Tagore was described as a claimant in 
the proceeding before the Collector he 
was not allowed to be heird on reference 
being made under S. 18, Land Acquisition 
Act, by the Collector. What the High 
Court directed was that his name being 
entered as one of the claimants the mort- 
gagee was entitled to appear before the 
tribunal and make such representation as 
ho might desire to make with regard to 
the apportionment of compensation to 
the beneficiaries The High Court did 
not rule that either he or the beneficiary 
through whom hie claimed was entitled 
to any share of the compensation. What 
this Court directed was that ho was 
entitled to bo heard. The President in 
the previous case was not justified in 
refusing to hear him. That case, there- 
fore, does not in any way support the 
present order made by the President 
and the learned advocate for claimant 4 
is unable to support it. The order, 
therefore, of allowing a share of the 
compensation to claimant 4 must be 
struck out and the whole of the money 
should be apportioned as between the 
trustee, claimant 1 and claimant 2, 
the lessee, leaving it to claimant 1 to 
make such application to the proper 
Court as he might be advised. We are 
not concerned with the other claimants 
in this case who are not interested in 
these appeals. They have got their 
moneys without any objection by any of 
the parties. In Appeal No. 78 the only 
question that arises is the question with 
regard to the compensation given to 
claimant 4, the mortgagee of the bene- 
ficiaries. That question has been dealt 
with in the previous appeal and the 
order will bo the same, i. e., the learned 
President’s order will bo set aside. In 
this appeal the appellant, claimant 1, 
will got his costs from claimant l/D. 
We assess the hearing-fee at ten gold 
mohurs. There will bo no separate costs 
against claimant 4 in Appeal No. 77. 

N.K. Decrees modified. 


(1) A. I. R. 1926 Cal. 680. 


K. S. Banerjee V. Jatindra Nath 



478 Calcutta 

A. I R. 1928 Calcutta 478 

Mitter, T. 

Brindahan Chandra Majumdar — Prin- 
cipal Defendant 1 — Appellant. 

V. 

Mt. (hrihala Datta and another — 
iPlaintilf and Co-defendant — Respondents. 

Appeal No. 371 of 1927, Decided on 3rd 
May 1928, from appellate decree of 2nd 
•Sub-Judge, Commilla, D^ 23-9-1926. 

Benjal Tenancy Act, S, 85— A raiyat agieeing 
not to evict an under-raiyat cx(ept under cer- 
'tain contingencies contt ai encs the x>rovisions of 
the section. 

An agreement by a raiyat not to evict hia 
'•uuder-raiyat except on a certain contingency 
has the effect of making him a permanent 
tenant and aa such contravenes the provisions 
of 8.85. [P 478 C2] 

Jatis Chandra Guha and Sitangshu 
JBhitsan Bose — ’for Appellant. 

Jogesh Chandra Boy and Bepin Chan 
'dra Basu — for Respondents. 

Judgment. — This is an appeal by the 
^principal defendant 1 and arises out of a 
suit for ejectment of the defendant. The 
plaintiff, now respondent, alleged that 
•she acquired raiyati right in the suit land 
ainder a deed of gift from her mother, 
.pro forma defendant*2, and that'defendant 
1 is an osat raiyat under her and that 
-notice under S. 49, Ben. Ten. Act had 
^been served on 18th March 1923 The 
plaintiff also alleged that defendants had 
violated some of the conditions of the 
rprevious decree which was passed by con- 
sent between the plaintiff’s mother and 
defendant and failed to pay the yearly 
jama within the stipulated period. The 
defence of the defendant in substance is 
‘that the plaintiff is a tenure- holder and 
lihat the suit is barred by the law of 
^estoppel by reason of the stipulation con- 
stained in the previous consent decree 
which is to the following effect , 

I (plaintift) shall not be able to evict the de- 
dendant so long as the defendant pays the yearly 
rental of Rs. ‘20 within theyear*m which it falls 
due. 

The Court of first instance found that 
‘the status of the plaintiff was that of a 
raiyat and that of the defendant an under- 
raiyat. Consequently, as the solenama 
decree contained terms which contravened 
the provisions of S. 85, Ben. Ten. Act, it 
-could not be given effect to. Reliance 
was placed on the Full Bench decision of 
tihis Court in the case of Chandra Kanta 
Nath v. Amjad Ali Hazi (l). The Mun- 
siff' also found that the defendant had 
"(l) A. I. R, 1921 Gal. Oal77^jT5’7B7). 
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violated one of the stipulations in the 
consent decree in not depositing the 
yearly rent. Tire plaintiff’s suit for khas 
possession was accordingly decreed. An 
appeal was taken against this decision by 
the defendant to the Court of the Subor- 
dinate Judge of Tippera and the learned 
Subordinate Judge has affirmed the deci- 
sion of the Munsif. He states that# the 
only point urgei before him was that the 
plaintiff was estopped from ejecting the 
defendant by reason of the solenama 
which contained the stipulation to which 
I have already referred. He states that 
no other points were placed before him. 
On this finding he affirmed the decree of 
the Court of first instance. 

A second appeal has been taken to this 
Court and it has been argued that the 
findings of the lower appellate Court are 
insuiiicient to dispose of the appeal be- 
fore him. Lt is said that as the question 
of plaintiff’s status was drawn into con- 
troversy, the lower appellate Court and 
the Court of first instance should have 
come to the conclusion that the defendant 
was not a raiyat at fixed rent. The con- 
tention is that all that the lower Courts 
have found is that the plaintiff was a 
raiyat. I do not think that there is any 
substance in this contention. The ques- 
tion as to whether the plaintiff is a raiyat 
at a fixed rent was never raised in either 
of the Courts below. The question is not 
raised in the memorandum of appeal to 
this Court. All that the defendant said 
was that the status of the plaintiff was 
that of a tenure-holder. He asserts that 
in ground 3 taken in this second appeal. 
Lower Courts have to proceed on the 
state of the pleadings and not by making 
a new case for any of the parties. » The 
solenama decree shows that, on the face 
of it, the plaintiff *3 interest was described 
as that of a raiyafc. Consequently, it was 
not open to the plaintiff to grant a lease 
of the character which in its effect was 
of a permanent nature as the effect of the 
lease is to protect the defendant from 
eviction except in certain contingenoies 
Therefore, there cannot be any estoppel 
on the basis of the solenama as the status 
of the plaintiff was found to be that of a 
raiyat and the defendant was liable to be 
ejected. I think, in this view, the deci- 
sion of the Courts below are right. The 
appeal is accordingly dismissed with 
costs. 

A l./r.k. 


Brindaban V. Mt. Giribala (Mitter, J.) 


Appeal dismissed. 
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E^lNKIN, 0. J., AND Mitter, J. 

Sajjad Ahamad Ghoiulhuri and an* 
other — Plaintiffs — Appellants. 

V. 

Trailakya Nath Choudhuri and others 
Defendants — Respondents. 

Appeal No. 306 of 1925, Decided on 
13th July 1927, from appellate decree 
of Sub-Judge, Zillah Murshidabad, D - 
12th September 1924. 

(a) Bengal Tenancy Act, S, 107 — Decree in 
proceedings under S, 105 fixing the area and 
the rent of the holding — Landlord suing the 
tenants on that basis — The decree was held to 
be conclusive between the patties and the ten- 
ants were held to be bound to pay the rent 
fixed by the Settlement Officer* 

After the final publication of the Record-of- 
Rights proceedings under 8. 105 were started 
at the instance of the landlords .and the Re- 
venue Officer settled the fair rent of the land 
in arrears at Rs. 18-5-9. The decree in those 
proceedings showed that the tenants ware 
in possession of 5^1 bighas 5 cottas odd land 
and that the fair rent assessed on the same 
was Rs. 18-6-9. Upon the basis of this assess- 
ment the landlord brought a suit to recover 
arrears oi rent against the tenants. The ten- 
ants contended that there should be entire 
suspension of rent as the landlord dispos- 
sessed the tenants from 5 bighas 8 cottas of 
land and that the holding in respect of which 
the rent suit was brought consisted of 25 
bighas odd^ and was held at a rental of 
Rs. 15-6-11 gandas. The defence also alleged 
tihat there should, in any event, be propor- 
tionate reduction of rent. They further con- 
tended that the decree passed in proceeding 
under S. 105 was an ex-parte decree and the 
tenants did not raise the contention that they 
ware entitled to suspension of rent by reason 
of dispossession by the landlord from a part 
of the disputed holding. 

Held: that the decree under S. 105 was con- 
clusive between the parties in suit on two ques- 
itions; (1) the area of the holding, and (2) the 
rent of the holding. So long as the decree 
stood, tenants were bound to pay the rent fixed 
by the Settlement Officer in respect of the hold- 
ing of 21 bighas found in their possession by 
the Settlement Officer. The fact that the 
■decree was an ex parte one did not take away 
from the effect of the decree: A. I. R, 1924 
€al 907, Foil [P 480 C 2] 

(b) Bengal Tenancy Actf S, 52 — The doc- 
irine of suspension of rent depends solely 
upon the fact that the rent due is an entire 
^um in respect of the land dismissed — Land- 
lord and tenant. 

The doctrine of suspension of rent depends 
solely upon this: that the rent due is an*entire 
sura in respect of the land demised. If, there- 
(fore, the tenant is not given occupation of the 
whole of the land demised, the landlord has 
no right to the entire rent and, unless he has 
a right or some equity to an apportionment 


he can recover nothing on the contract. But 
the whole basis of the doctrine is that the rent 
due is one entire sum: A. I. R. 1925 P. C. 9'^ 
Foil* 

B.G* Mukherji and Puma Chandra 
Chatterjee for Gharu Chunder Ganguli — 
for Appellants 

Peari Mohon Chatterjee — for Res- 
pondents. 

Mitter, J. This is an appeal from a 
judgment and decree of the Subordinate 
Judge of Murshidabad dated 12th Sep- 
tember 1924 which reversed a judgment 
and decree of the Munsif of Jangipur 
dated 29th March 1923. 

The appellants brought a suit against 
the respondents for recovery of arrears of 
rent, cess and damages for the years 1325 
to 1328 B S. at the rate of Rs. 18-5-9 
per year. The main defence of the respon- 
dents was that there should be entire 
suspension of rent as the appellants dis- 
possessed the respondents from 5 bighas 
8 cottas of land and that the holding 
in respect of which the rent suit was 
brought consisted of 25 bighas odd 
and was held at a rental of Rs. 15*6-11 
gandas. The defence also alleged that 
there should, in any event, be propor- 
tionate reduction of rent. 

The Munsif decreed the suit iu part. 
He allowed the claim for 1325 B. 8 at 
the rate of Rs. 15-6-11 gandas and that 
of the other years at the rate of 
Rs. 18-5*9 in addition to cess and da- 
mages at the rate of 12i per cent. 

Appeal was taken by the defendants- 
respondents to- the Court of the Sub- 
ordinate Judge who reversed the deci- 
sion of the Munsif and dismissed the 
plaintiff’s (now appellant’s) suit with 
costs. The lower appellate Court came 
to the conclusion that the defendants 
were dispossessed from 4 bighas odd 
of land before the commencement; 
of the settlement operations and that 
as the rent was a charge on every 
bit of the land demised the entire 
rent should be suspended till the defen- 
dants are restored to possession of 
the lands^ from which they have been 
dispossessed. 

It is common ground that after the 
final publication of the Record-of-Rights 
proceedings under S. 105, Ben. Ten. Act, 
were started at the instance of the plain- 
tiffs landlords and the Revenue Officer 
settled the fair rent of the land in arrears 
at Rs. 18-5-9, which was to be re* 
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covered from the begining of the year 
1329 B. S. On the record of this suit 
the only part of the proceedings under 
S 105 which has been produced is the 
decree The decree shows that the ten- 
ants'respondents were in possession of 
21 bighas 5 cDttas odd land and that 
the fair rent assessed on the same was 
Rs. 18 6-9. 

In second appeal it has been contended 
on behalf of the appellants that the de- 
oreedn the S. 105 proceedings has the foree 
and effect of a decree of the civil Court 
and it is not open to the respondents 
now to contend that the holding in 
question originally consisted of 25 bighas 
and not 21 bighas as mentioned in the 
decree under S. 105. Reference is made 
an this connexion to the provision of 
S 107, Ben. Ten. Act. 

On behalf of the respondents it has 
been contended that the decree in the 
S. 105 proceeding cannot bar the tenant 
from raising the contention of suspen- 
sion of rent as that was not a matter 
which was the subject-matter of con- 
sideration in the S. 105 proceeding. It is 
said by the learned vakil for the res- 
pondents that the decree was an exparte 
decree and the tenants-respondents did 
not raise the contention that they were 
entitled to suspension of rent by reason 
of dispossession by the plaintiffs from a 
part of the disputed holding. 

It is consequently argued that the 
decree of the Revenue Ofi&cer can not 
operate as a bar to the raising of the 
issue about suspension of rent. A num- 
ber of cases have been cited on both 
sides, but none of them, except the one 
to which I« shall presently refer, bear 
directly on the question at issue 

The true rule applicable in cases of 
this kind seems to have been laid down 
in the decision in the case of Dharani 
Mohon Boy v. Asutosh Mukerji (1). The 
facts of that case are briefly these; 
The plaintiff instituted a suit for re- 
covery of arrears of rent and relied on the 
fair and equitable rent fixed by consent 
in a S. 105 proceeding. The defendant 
alleged the holding was rent free. The 
circumstances under which the decree 
in the S. 105 case was passed are^stated in 
the judgment as follows: 

It appears that the Record-of- Rights in 
this case was finally published on 16th De- 
cember 1912. The record contained an entrv 
to the e0eot that the defendants held the land 
’ (1> A.‘lrT1l 224 Oal. 90^ 


without payment of rent, but that the land wast. 
liable to be assessed with rent. The landlord 
thereupon instituted a proceeding under 8. 105, 
Ben. Ten Act, for assessment of fair rent. The 
tenants contended that they held the land rent 
free. Consequently the question contemplated 
by.S. 105, Cl (a), arose, namely, whether the land 
was or was not liable to payment of rent. It 
thereupon became incumbent upon the Revenue 
Officer to try and decide that issue and to settle 
rent under 8. 105 if he should hold that ,the 
land was liable to payment of rent. It is not 
clear what took plice before the Settlement 
Officer. But this much becomes obvious on an 
examination of the Record-of- Rights, that on 
on 16th November 1913 rent was assessed at 
the rate of Rs. 3-9-0 per annum. It has been 
stated that this order was made by consent of 
parties but that is immaterial for our pre- 
.sent purpose, because under Cl. (6), 8. 105, 
where the parties agree amongst themselves 
by compromise or otherwise as to the amount 
of the fair rent, it is incumbent upon the 
Revenue Officer to satisfy himself that the 
amount agreed upon is fair and equitable and 
it is only if he is so satisfied that he can 
record the amount agreed upon as the fair and 
equitable rent ; if he is not so sitisfied, he has- 
to settle a fair and equitable rent as provided in 
sub Ss. (4) and (5). 

and the effect of the decision of the 
Revenue Officer was stated to be as 
follows : 

This much is incontrovertible; that under 
S. 107, so long as that decree remains in force, 
effect must be given to it, and, if effect is given 
to it, there is no escape from the conclusion 
that the claim for rent must be decreed on 
that basis. 

It seems to me, therefore, that the «de' 
cree under S. 105 was conclusive between 
the parties in suit on two questions: (l] 
the area of the holding; (2) the rent o] 
the holding, »So long as the decref 
stands defendants are bound to pay the 
rent fixed by the Settlement Officei 
in respect of the holding of 21 bighas 
found in their possession by the Settle- 
ment Officer. The fact that the decree 
was an ex-parte one does not take awa^ 
from the effect of the decree. The de- 
fendants-respondents have to thank them- 
selves if they did not choose to appear 
in the S. 105 proceedings and they must 
now take the consequences of the ex- 
parte decree The decree of the Revenue 
Officer operates as a final decree and is 
binding between the parties. What- 
ever the position of the parties may have 
been at the time when the tenancy was 
created the effect of the Revenue Officer's 
decision is to define the present rights of 
the parties In other words the effect 
of the decision is to determine that the 
defendants are tenants of the plaint- 
iffs-appellants in respect of 21 and odd 
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bighas of land for vvhich they are liable 
to pay Rs, 18'6’9 pies as fair and equi- 
table rent. 

There is no question that the defence 
of suspension of payment of rent would 
have been available to the tenants res- 
pondentg, for the rental as far as can be 
gathered was a lump rent. It has been 
so held in the case of Katyayani Devi v. 
Vdoy Kumar Das (2), at p. 166, whore 
their Lordships of the Judicial Com* 
mittee of the Privy Council observed as 
follows : 

The doctrine of suspension of payment of 
rent, where the tenant has not been put in 
possession of part of the subject leased, has 
been applied where the rent was a lump rent for 
the whole land leased treated as an indivisible 
sabject. It has no applioition to a case where 
the stipulated rent is so much per acre or 
bigha. 

But as I have stated above this defence 
is barred by S. 107, Ben. Ten. .Act, 
by reason of the previous decree in the 
■'.05 case. It is to be noticed also that 
he tenants respondents went on paying 
ents at the rate of Rs. 15-6-11 gandas 
or several years after the dispossession 
ind as though this circumstance does not 
>perate as an estoppel against the de- 
endants it shows on which side the 
ustice of the case lies. It shows at any 
•ate that the tenants-respondents were 
)repared to pay amicably in full the 
intire rent notwithstanding the dis- 
possession. 

In this view the appeal must be 
illowed. The decree of the lower ap- 
pellate Court is set aside and that of the 
irst Court restored. In the ciroum- 
itances of the case there will be no order 
ks to costs. 

Rankin, C, J. — I entirely agree. I 
wrould add just a few words. It was 
Jtrenuously contended before us that the 
juestion of the right of suspension of 
[•ent was not a matter before the Settle- 
ment Officer who was concerned entirely 
with assessing a fair and equitable rent 
for the land and it was contended that 
under Ss. 105 and 107, Ben. Ten. 
Act, there was no estoppel or res judi- 
cata upon the question of the right of 
bhe tenant to a suspension of rent. That 
is quite true. But the doctrine of sus- 
pension of rent depends solely upon this 
bhat the rent due is an entire sum in 
respect of the land demised. If, there- 
fore, the tenant is no t given occupation of 

Isa) 62 I. A. 160=:A. 1. R. 1925 P, C. 97=52 
Cal, 417 (P. C.). 
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the whole of the land demised, the land- 
lord has no right to the entire rent and, 
unless he has a right or some equity to 
an apportionment, ho can recover nothing 
on the contract. But the whole basis of 
the doctrine is that the rent due is one 
entire sum. In thi^ case, the original 
tenancy is said to have been for 25 
bighas 19j ‘cottasi The land of which 
the tenant has had actual occupation is 
21 bighas 5 cottas. The decision of the 
Settlement Officer was that the fair rent 
for 21 bighas 5 cottas was Rs. 18, this 
being an enhancement upon the rent of 
Rs. 15 for the original 25 bighas. If, 
therefore, this question depends upon 
any one proposition that proposition is 
this : whether the tenant is able to-day 
and after the Settlement Officer's deci- 
sion to say that he holds 25 bighas at an 
entire rent. It appears to me that un- 
less we are to set aside the Settlement 
Officer’s decision and give no effect to it 
at all, it must be held that in respect 
of the 21 bighas it has been found that 
the fair and equitable rent is Rs. 18 in 
other words, the entirety of the original 
rent is inconsistent with and has been 
destroyed by the finding of the Settle- 
ment Officer. I think, therefore, that the 
order proposed is a correct one. 

N K. Appeal allowed. 
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Rankin, C. J., and C. C. Qhose, J. 

Aroth — Applicant. 

V. 

Craig Jute Mills Ltd. — Opposite Party. 

Civil Reference No. 8 of 1927, Decided 
on 7th February 1928, made by Commis- 
sioner, Workmen’s Compensation, Bengal. 

Workmen's Compensation Act (8 of 1923), 
S. 11 (6 ; — The phrase ''that the workman has 
not been regularly attended by a qualified 
medical practitioner'* should be construed as if 
it read "by another qualified medical prac- 
titioner." 

The phrase “that the workman has not been 
regularly attended by a qualified medical prao* 
titioner” should be construed as if it read: “by 
another qualified medical practitioner.” Al- 
though it is possible to suggest that the words 
in question were intended to apply only to a 
case of a refusal by the workman to be attended 
by the employer’s doctor such a construction is 
not permissible as it would involve doing con- 
siderable violence to the language actually 
employed by the legislature. [P 483 C 1] 

Atul Chandra Gupta and Satesh 
Chandra Sinha — for Applicanfe. 
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Rankin, C. J. — This is a reference 
Tinder the Workmen’s Compensation Act 
(Act 8 of 1923) made by the Commis- 
sioner, Workmen’s Compensation, Ben- 
gal, under the power conferred on him by 
S. 27 of the Act, which is as follows : 

Tho Commissioner i#ay, if he thinks fit, submit 
any question of law for the decision of the High 
Court, and if he does so shall decide the ques* 
tion in conformity with such decision. 

The question of law referred to us ha? 
reference to tho truo’construction of sub- 
S. (6), S. 11 of the Act, and arises upon 
the following facts which have been found 
by the Commissioner. The applicant 
alleged that while joining threads in a 
beaming machine his right hand was 
caught between the drum and steam 
heated cylinder and was smashed. The 
employer contended that the'hand was nob 
smashed bub only scalded and that owing 
to the applicant’s disregard of the medical 
officer’s instruction to keep his hand in 
bandages it became septic. Tho Com- 
missioner has found that the employer’s 
version is the correct one, that the appli- 
cant's disability is, due to ankylosis of 
the joints which is the result of sepsis 
and that the present condition of his 
hand is due to his own conduct in dis- 
regarding the medical officer’s instruc- 
tions. In other words, that his injury 
has been aggravated by his disregard of 
those instructions. The Commissioner 
baa accepted the evidence of the em- 
ployer’s doctor that the original injury 
was only a very slight burn. 

The question is whether in these 
ciircumstances the sub-S 6, S, 11 ap- 
plies to the case. That sub-section is as 
follows: 

Where au injured workman has refused to be 
altauded by a qualified medical practitioner 
whose services - have been ofiered to him by the 
employer free of charge or having accepted such 
offer h:.3 deliberately disregarded the inatruo- 
tions of such medical practitioner, then, if it is 
there ^fter prove 1 that the workman has not been 
regularly attended by a qualified medical prac- 
titioner and that such refusal, failure or dis- 
regard was unreasonable in the circumstances 
of the case and that the injury has been aggra- 
vated thereby, the injury and resulting disable- 
ment shall be deemed to be of the same nature 
and duration as they might reasonably have 
been expected to be if the workman had been 
regularly attended by a qualified medical prac- 
titioner, and compensation, if- any, shall be 
payable accordingly. 

The difficulty which presents itself to 
the Commissioner arises from tho fact 
that in the present case the workman was 
attended, and regularly attended, by the 


qualified medical practitioner whoso ser- 
vices were offered to him by the employer 
free of charge and tho question of law 
referred to us is stated as follows : 

In S. 11, Sub'S. (6) do tho words “If it is 
thereafter proved that the workman has not been 
regularly attended by a qualified practitioner” 
include attendance by the medical practitioner 
provided by the employer whose instructions he 
has disregarded, or should they be construed as 
if they read “by another medical practitioner ?” 
How should these words be applied to the case 
before me ? 

It is to be observed that sub-S. (6) has 
been enacted in the interest of the em- 
ployer. It deals with the case where an 
injury has been received and where the 
injury has afterwards been aggravated by 
a refusal of medical attention offered to 
the applicant by tho employer or by dis- 
regard of tho instructions of the medical 
practitioner whose services had been so 
offered to the applicant by the employer. 
The sub-section is very carelessly drafted, 
but the words with which the present 
case is chiefly concerned : 

If it is thereafter proved that the workman 
has not been regularly attended by a qualified 
medical practitioner, 

have a clear and reasonable purpose. 
To take first the case where the workman 
has refused to be attended by the em- 
ployer’s doctor. Those words operate to 
prevent the workman suffering prejudice 
from this refusal if he has been regularly 
attended by a qualified medical practi- 
tioner, that is, ex hypothesi, by some 
qualified medical practitioner other 
than the employer’s doctor. Coming 
then to the second case, where the work- 
man having accepted the sei*vioes of the 
employer’s doctor “had deliberately dis- 
regarded the instructions of such medical 
practitioner. The words in question 
operate to prevent any prejudice result- 
ing under this sub-section to the work- 
man’s claim for compensation if the 
workman has put himself in tho bauds 
of some other d :otor. In that case dis- 
regard of the instructions given by the 
employer’s doctor will not have the result 
of prejudicing the workman’s claim for 
compensation. 

It seems to me to be quite impossible 
that these words : 

If it is thereafter proved that the workman 
has not been regularly attended by a qualified 
medical praotitioaer 

should apply to the case of regular at- 
tendance by the employer’s doctor whoso 
instructions have been disregarded. If 
therefore in tho present case the Com- 
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missioner is of opinioo that the workman 
aofced uoreasoaably in the circumsfcaoces of 
the case in removing the bandages from 
his hand and that his injury has been 
aggravated thereby, then the concluding 
words of the sub*seobion must take effect 
and the workman’s claim for compensa- 
tion must be assessed upon the basis of 
an jnjury of the same nature and duration 
as might reasonably have been expected 
if the workmin had been regularly at- 
tended by a*qualified medical practitioner. 

It is possible to suggest that the words 
in question were intended to apply only 
to tne case of a refusal by the workman 
to be attended by the employer’s doctor. 
The concluding words of the sub-'saction 
give some slight foundation to this con- 
tention ; but I am not of opinion that 
such a construebion is nob permissible as it 
wouldanvolve doing considerable violence 
to the language acbuiilly employed by the 
legislature. 

A case might arise in which the work- 
man had refused to bo attended by the 
employer’s‘doctor acting as such, but had 
engaged the aime doctor on his own ac- 
count. This case may bo unlikely, bub in 
view of possibilities of this character I 
hesitate to go beyond the necessities of 
the present case to say that for all pur- 
poses the phrase ‘that the workman has 
nob boon regularly attended by a qualified 
medicil practitioner” should bo construed 
as if it read “by another qualified medical 
practitioner ” For the purposes, however, 
of the prosent^case, and cases of the same 
Icharacter, that is necessarily the meaning 
lof the phrase The question referred bo 
m for our decision is thus answered. 
There will be no order as to costs. 

C. C. Ghose, J. — I agree. 

N K Beferen'ie answered 
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C. C. Ghose and Gregory, JJ. 

Ambica Prosad Das — Accused — Peti- 
tioner. 

v. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revn. No. 401 of 1928. Deci- 
ded on 16th May 1928, from order of 
Municipal Magistrate, Calcutta. 

Calcutta Municipal Act (3 of 1923), S, 533 — 
■S. must be taken to he subject to the pro- 


visions of S, 200 f6), Criminal P, C. — Criminal 
P, C., S’. 200 (6). 

Provisions of S. 533, Calcutta Municipal Act, 
must be taken to be subject to the provisions 
of S 200 (b), Criminal P G., and a Municipal 
IMagistrate is bound to examine the complain^ 
ant before recording conviction of a person 
under S. 291 (2), Calcutta Municipal Act. 

[P 484 C 1] 

Sures Chandra Taluqdar aud Keshab 
Lai Boy — for Petitioner. 

Probodh Chandra Chatter jee and Sack* 
iridra Nath Banerjee — for Opposite Party. 

C. C. Ghose, J. — The facts involved in 
this case are as follows: In this case a 
Water-works Sub-Inspector of the Corpo- 
ration of Calcutta complained on 5th De- 
cember 1927 before the Municipal Magis- 
trate of Calcutta against the petitioner for 
having executed certain works in con- 
nexion with filtered water supply in his 
premises with extension and addition of 
fittings and pipes by a person other than a 
licensed plumber from premises No. 1/lA, 
Puddopukur Square in Kindarpore. The 
complainant stated in his petition of 
complaint that notice had been served on 
22nd September 1927, but that the said 
notice had nob been complied with by the 
accused. On that petition of complaint 
beiqg filed, summons was issued under 
the provisions of S. 271 (2) read with 
S 488, Calcutta Municipal Act of 1923. 
The summons was served on 2nd Febru- 
ary 1928, on one Puma Chandra Das, 
who, we are informed, is a son of the ac- 
cused. It appears that the case itself was 
fixed for heiring on 2Qd February. One 
Jatindra Nath Das, agent of the accused, 
appeared in Court on that date, but the 
opposite party, namely, the prosecuting 
officer, was absent. The case was then 
adjourned to 9th February 1928. What 
happend on 9th February appears from 
the endorsement on the form used for 
making complaints which is as follows: 
“ Jatindra Nath Das, agent, admits. 
Accused fined Rs. 20 under S. 291 (2).” 

On behalf of the petitioner it has been 
argued before us that there could not 
have been any conviction upon the ad- 
mission of the agent of the accused Now, 
prosecutions under the Municipal Act are 
of a quasi criminal nature and it is un- 
necessary for the purposes of this case, 
as will appear later on, to decide whe- 
ther the conviction of an accused under 
the Municipal Act can or cannot be 
legally based upon the admission of the 
agent of the accused. We are satisfied 
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however, that beyond the written com- 
plaint of the Water-works Sub-Inspector 
(leaving aside for the moment the ques- 
tion of the admission of the agent of the 
accused) there was nothing else before 
the learned Municipal Magistrate which 
would have justified him in convicting 
the accused under S. 29 L (2). The 
Municipal Magistrate of Calcutta is a 
Presidency Magistrate and in cases of 
complaints to him, he is as Presidency 
Magistrate required to examine the com- 
plainant subject to the provisions of 
S. 290 (b), Criminal P. G. It does not 
appear from the record whether the 
complainant was ever examined by the 
Magistrate. It -is true that under the 
Calcutta Municipal Act (See S. 533) if 
the acoused'had not appeared in person 
and had not sent an authorized agent, it 
would have bean open to the Magistrate 
to decide the case ex-parfce, but that pro- 
vision must be taken to be subject to the 
provisions of S, 200 (b), Criminal P. C. 
As indicated above, the last mentioned 
section has not been complied with and 
in the circumstances of this case we 
think it would be safer, having regard 
to what has happened, to set aside the 
conviction and sentence and direct’ that 
the complaint of the Water-works Sub- 
Inspector against the accused be enquired 
into afresh in accordance with law. 

The record will be sent down immedi- 
ately and the Magistrate is requested to 
see that the case against the accused is 
disposed of as quickly as possible. It 
must be clearly understood that it is not 
necessary for the Water-works Sub-In- 
spector to institute a fresh complaint. 
But what is necessary to be done is that 
the complaint of the Water-works Sub- 
Inspector, which is already on the re- 
cord, should be enquired into afresh in 
accordance with law. The fine, if paid, 
will be refunded. 

K.K. Conviction set aside. 
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Chotzner and Gregory, JJ. 

S. Mukherjee — Petitioner. 

V 

Manager, Harun Tar Mohammed & Go. 
— Opposite Party. 

Criminal Bevn. No. 1121 of 1927, De- 
cided on 31st January 1928, from order 
of acquittal of Dy. Magistrate, Howrah, 
D/- 27th August 1927. 


Bengal General Clauses Act (1 oj 1899), 8. .25* 
— Prosecution of a person within the Howrah 
Municipal area under Ss, 466 and 674, CaU 
cutta Muncipal Act of 1899, which had been ex- 
tended to Howrah under -a Government notifi-^ 
cation — Acquittal on the ground that the Act 
was repealed and no notification had been 
issued extending ' any part of the new Act to 
Howrah — Acquittal opposed on the ground that 
prosecution was competent under S. 25, Qerie- 
ral Clauses Act — Acquittal was held to be pro- 
per as any prosecution founded upon the noti- 
fication must be under the new Act, 

A person, who was charged in -respect of an 
offence under Ss. 466 (d) and 574, Calcutta. 
Municipal Act (Act 3 of 1899), was acquitted *on 
a preliminary objection that the prosecution 
did not lie, inasmuch as, though the provisions, 
of Ss. 466 and 574 of the Act in question had 
been extended to Howrah by a notification, 
under Act 3 of 1899, that Act had been repealed 
and re-enacted by the Calcutta Municipal Act 
(Act 3 of 1928), and no fresh notification had 
been issued extending any part of the new Act 
to Howrah. It was CDntended on behalf of the 
opposite party that though the Act of 1899 had 
been repealed, a prosecution under it was com- 
petent by virtue of pro\isions of 8. 25, Bengal 
General Cliuses Act (1 ot 1899). 

Held', that the provisions of S. 25, Bengal 
General Clauses Act indicated that the notifica- 
tion is attracted to the provisions so re-enacted, 
and that any prosecution founded upon it must 
be under the new Act. Therefore prosecution- 
under the old Act was not competent. 

[P 485 C IJ, 

B. L. Mitter, Narendra Kumar Basu 
and Earadhan Chatter] i —[qt Petitioner. 

B, C. Mitter, Bepin Chunder Mulltch 
and Prohodk Chunder Chatterji — for 
Opposite Party. 

Judgment. — This rule was granted^ 
against the order of acquittal under 
S. 245, Criminal P. C , passed by the 
Deputy Magistrate of Howrah. On 27tb 
August 1927, a complaint was made under 
the orders of the Chairman of the Howrah 
Municipality against the Manager 
Messrs. Tar Mahomed and Company for 
using, or permitting to be used, certain 
premises for the purpose of storing molas- 
ses without obtaining a license. The> 
charge was in respect of an offence under 
Ss 466 (d), 574, Municipal Act (Act 3 of 
1899), and the prosecution was under 
that Act. The order of acquittal was 
made on a preliminary objection taken 
and upheld, that the prosecution did not 
lie, t inasmuch as, though the provisions 
of Ss. 466, and 574 of the Act in question 
had been extended to Howrah by a notifi- 
cation under Act 3 of 1899, that Act had* 
been repealed and re-enacted by the Cal- 
cutta Municipal Act (Act 3 of 1923), and 
*no fresh notification had been issued ex- 
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jfceadiag aay parb of the new Act to 
Howrah. 

It is contended on behalf of the peti- 
tidner that though the Act of 1899 has 
been repealed, a prosecution under it is 
competent by virtue of the provisions of 
S 25, Bengal General Clauses Act (1 of 
1899). S. 25 runs as follows: 

When any enactment is, after the commence- 
ment of this Act, repealed and re-enacted by a 
Bengal Act with or without modification, then, 
•unless it is otherwise expressly provided, any 
■order, scheme, rule, bye-law, notification, or 
form issued under- 'the repealtd enactment, 
shall, so far as it is not inconsistent with the 
provisions 're-enacted, continue in force, and 
be deemed to have been issued under the pro- 
visions so re-enacted, unless and until it is 
superseded by any order, scheme, rule, bye-law, 
notification, or form issued under the pro- 
'\i3ions so re-enacted. 

The question, therefore, is whether this 
section in the notification can serve to 
■support the prosecution under the re- 
pealed Act. 

It is not contended for the opposite 
party that a prosecution does not lie, bub 
■a prosecution — it is said, must be under 
the new Act. In support of this view it 
is urged that the provisions of S. 466 of 
the repealed Act, and those of S. 386 of 
the new Act, are not consistent; also that 
»tho punishments provided by the two Acts 
are not the same. 

Under the repealed Act a trading 
license had to bo obtained from the Chair- 
man who had vested in him the sole right 
to grant it, but a reference to the two 
Acts will show that the constitution of 
the Corporation has been entirely al- 
tered by the Act of 1923. The Chair- 
man is not now vested with any power 
to grant the licenses. This right de- 
volves now upon the Corporation, so that, 
as a matter of fact, at the present time, a 
literal compliance with old S. 466 would 
•nob be possible. Bub apart from this 
particular difference in the two Acts, 
the provisions of S. 25, Bengal General 
Olauses Act, that a notification which is 
consistent with the re-enacted provisions, 
and which has nob been superseded, shall 
continue. in force, and be deemed to have 
been issued under the re-enacted pro- 
visions, indicate that the notification is 
attracted to the provisions so re-enacted, 
and that any prosecution founded upon 
it must be under the new Act. This is 
bhe finding of the learned Magistrate and 
in our opinion it is correct. 

In this view of the matter wa think 
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the prosecution in this case under the 
repealed Act was misconcieved, and the 
rule must accordingly be discharged. 

N K. Rule discharged. 
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SUHBAWARDY AND GrAHAM, JJ. 

Anukul Chandra Ghakravarti and 
others — Defendants — Appellants. 

V. 

Chairman of the Dacca Dist. Board — 
Plaintiff — Respondent. 

Appeals Nos. 767 to 770 of 1924, 
Decided on 13th July 1926, from appel- 
late decrees of 5th Sub- Judge, Dacca, 
D/- 21st November 1923. 

(a) Limitation Act^ Art. 146-A — Road ” 
used in Art, 146-A includes the ^portion which 
is used as road as also the lands kept on two 
sides as parts of the road for the purpose of the 
road. 

The expression “ road " or *’ highway ” has 
been considered in many cases in England and 
it seems that the interpretation put there is 
not confined to the portion actually used by the 
public but it extends also to side lands. A too 
narrow meaning cannot be put on the expres- 
sion “ public street ” or “ road ” in Art, 146-A, 
as it is intended to safeguard the interest of 
public bodies which are not expected to be aa 
vigilant over their rights as private individuals. 
“ Road ” in that Article includes the portion 
which is used as road as also the lands kept on 
two sides as parts of the road for the purposes 
of the road: Rex v. Robert Wright, (1832) 3 
B. & A, 681 and Turner v. Ringwood Highway 
Board, (1870) 9 Eg, Cas, 418, Ref, [P 487 C Ij 

[b) Limitation Act, S, 22 — S. 22 applies to 
cases where a new plaintiff has been introduced 
and not to cases lohere there is only an amend* 
ment with regard to the description of the 
plaintiff. 

Section 22 has been held to apply to cases 
where new plaintiff has been introduced and is 
not applicable to cases where there is only an 
amendment with regard to the description of 
the plaintiff. [P 487 Cl] 

(c) Evidence Act, S. 114 — Failure of a 
District Board to prove the actual acquisition 
and possession and the' actual delivery of cer- 
tain land to it by the Government — Intention 
of the Government to acquire the land and its 
taking some necessary steps in pursuance there- 
of proved — It was held to be not W7ong to pre- 
sume that necessary steps for the acquisition of 
the land and for the transfer of the same to the 
public body were taken. 

On lObh February 1879 a declaration was 
made by the Government (Ex. 19) proposing 
the acquisition of lands including the lands in 
suit under the law. A chitta was prepared and 
a map was also prepared. The District Board’s 
case was that the Government acquired tha 
land about which the declaration was mada 
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and made it over to the District Board for the 
purpose of making the road The Board failed 
to prove the actual acquisition and delivery of 
possession by the Government to it. The facts 
proved were that the Government expressed its 
intention to acquire the land, that some neces- 
sary steps were taken in pursuance of that re- 
solution and years after, that land was found 
in the possession of a public body. 

Held: that in these circumstances a Court of 
fact could not bo said to be wrong in presuming 
that all the necessary steps for the acquisition 
of the land and for the transfer of the same to 
the public body were taken. [P 497 G 2J 

Prakash Ch. Pakraslvi and Satindra 
Nath Kkasnohis for Nil Kanta Ghose — 
for Appellants. 

Nares Ch. Sen Gupta and Asita Ran- 
jan Ghose-— ior Respondent. 

Suhrawardy, J. — The suits out of 
which these appeals have been brought 
were instituted by the District Board of 
Dacca to eject the defendant-appellants 
from the lands in suit on the ground that 
the lands belonged to the District Board 
as part of a public road from Danga to 
Kaliganj and that the defendants had 
trespassed into and encroached upon 
them. Both the Courts below decreed 
the plaintiff's suits. Out of the five 
suits instituted which were heard toge- 
gether, one was partially decreed and 
there is no appeal before us arising 
from it. 

The first question that has been argued 
on behalf of the appellants is whether 
Art. 146-A, Lim Act, applies to these 
cases The defendants claimed title to 
these lands, firstly, on the ground that 
they belonged to their taluks and tenan- 
cies It has been found by both the 
Courts that the defendants have failed to 
prove this. In the alternative they 
claimed title to the lands on the ground 
of adverse possession against the plain- 
tiff. With regard to three out of the 
four suits from which these appeals arise 
the finding of the learned Subordinate 
Judge in the lower'appellate Court is that 
no question of adverse possession arises, 
the huts having been built or other acts 
of possession exercised over those lands 
within 12 years of the institution of the 
suits. In Suit No 1074, it was tried to 
prove that formerly there were houses 
of prostitutes by the side of the road in- 
cluding the disputed lands. One of the 
defence witnesses said that the tatties 
were put up about 30 years ago. He 
was examined two years after the insti- 
tution of the suit. The learned Subordi- 
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nate Judge accordingly observes that even 
if this evidence be true, the defendant's 
adverse possession would extend only to 
28 years He has accordingly applied 
Art. 146-A and held that as the- 
defendants have failed to prove posses- 
sion for 30 years the plaintiff’s right in 
the land has not been extinguished. The 
learned Subordinate Judge does not Uc- 
cept the witness'^' statement to be true, 
but for the purpose of the application of 
the law he assumes it to be so. If the 
appellants succeed in showing that Art. 
14G'A does not apply, it should necessi- 
tate a remand for the determination of 
the question of limitation in Suit No. 
1074. The plaintiff’s case is that the 
lands in suit together with the lands 
forming the actual pathway were acquired 
for the purpose of building a road. That 
road was built; but the side lands which 
are the lands in suit were kept fallow 
for the purpose of mending the road by 
taking earth from them to make necessary 
repairs It is accordingly argued on be- 
half of the appellants that the lands in 
suit cannot be said to be 
“ public street or road or any part thereof 
^vlthln the meaning of Art. 146*A. On the 
other hand it is argued on behalf of the respon- 
dent tliat “ road ” is not limited to the portion 
actually used by passers by, but includes such 
land as might be necessary to make a public 
thoroughfare and so is a part of the street in 
actual use. The word “ road ” has not been 
defined in any of the Acts. The definition of 
“street” in the Calcutta Municipal Act, 192>^, is 
extremely meagre and does not help us one wav 
or the other. The term, however, has beeiL 
defined m S. 4, Bengal Village Self-Government 
Act of 1919, whtrj it is said to mean any road, 
street or passage, whether a thoroughfare or 
not, over which the public have a right of wav. 

The evidence in the case which has 
been accepted by both the Courts below 
is that the lands in suit together with 
the land over which the main thorough- 
fare ruQS were acquired by the Govern- 
ment sometime ago and made over to 
the District Board for making the road. 
The District Board made the road leav- 
ing portions of the land on both sides 
of the road for the purpose of repair- 
ing it. It can, therefore, be said that 
the lands in suit were lands used 
for the purposes of the road; and it may 
further be assumed that if necessity 
arises in future these. lands may be utili- 
zed for the purpose of widening the road. 
The expression “ road "or “ highway " 
has been considered in many cases- 
in England and it seems that tbe^ 
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interpretation put there is not oon- 
hned to the portion actually used by the 
public but it extends also to the side 
lands. Seethe cases of Bex y. Robert 
Wright (1) and Turner v. Ring wood 
Highway Board (2). I am not prepared 
to put a too narrow meaning on the ex- 
pression “ public street ” or “ road ’* in 
Art. 14G-A, as it is intended to safeguard 
the interest of public bodies which are 
not expected to be as vigilant over their 
rights as private individuals. I am of 
opinion that road ” in that article in- 
cludes the portion which is used as road 
as 'also the lands kept on two sides 
as parts of the road for the purposes of 
the road. I accordingly hold that Art. 
L46-A applies and on the finding of the 
learned Judge Suit No. 1074 is not bar- 
red by limitation. 

In connexion with this matter an ob- 
jection is taken with regard to the amend- 
ment of the plaint. It appears that the 
plaint was filed on 15th September 1921 
At the time of the hearing of the argu- 
ment by the first Court objection was 
taken that the plaintiff was wrongly 
described, the plaintiff in the plaint hav- 
ing been described as Chairman of the 
District Board of Dacca, whereas under 
S. 20, Bengal Local Self-Government Act 
(3 of 1885),* the District Board is a cor- 
porate body and is entitled to sue in its 
own name. The Munsif disallowed the 
objection at that late stage but the Sub- 
ordinate Judge on the objection of the 
appellants allowed the amendment of 
the plaint in the appellate Court. It is 
argued that limitation should be counted 
from the date of the amendment and not 
from the date of the institution of the 
suit. I do not think that this objection 
ought to prevail. The amendment was 
made under 0.1, R. 10 subject to the 
law of limitation as contained in S. 22, 
Lim. Act. S. 22 has been held to apply 
to oases where a now plaintiff has been 
introduced and is not applicable in cases 
where there is only an amendment with 
regard to the description of the plaintiff. 
In the present case the real plaintiff has 
all along been the District Board. The 
amendment, therefore, does not introduce 
a new plaintiff. This objection is raised 
in Suit No. 1074 where, it may be said, 
that the time of the amendment aocord- 

1) [1832]Tb^ AATesT. ~ 

2) [1870] 9 Eq. Gas. 418=18 W. R. 424=21 

L. T. 745. 
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ing to the evidence of the defence witness 
referred to above, the defendants were in 
possession for 30 years. It is also argued 
that some schedules were also amended 
by changing the boundaries. What hap- 
pened was that after the institution of 
the suit, a Commissioner was appointed 
by Court to hold a local inspection and 
prepare a map. In the plaint lands were 
not properly described and after the 
submission of the report by the Com- 
missioner the plaintiff applied for cer- 
tain alteration in the description of the 
lands. This, in my opinion, does not 
mean an inclusion of land which was 
not the subject-matter of the suits ins- 
tituted. These and a few other objec- 
tions were also taken which were not 
raised in the lower appellate Court and 
we are not, therefore, inclined Jbo hear 
them; but as they have been pressed on 
our attention we have given our opinion 
with regard to some of them. 

The last and the most important ques- 
tion is with regard to the title of the 
plaintiff. It is argued that there was no 
sufficient evidence of plaintiff's title as 
has been admitted by the Court below 
and therefore the plaintiff ’s suit must be 
dismissed. The facts proved and the 
findings come to are these: On 10th 
February 1879, a declaration was made 
by the Government (Ex. 19) proposing 
the acquisition of lands including the 
lands in suit under the law. A chitta 
was prepared dated 22nd January 1880, 
and a map was also prepared on 5tl*i 
April 1880. It is the plaintiff’s case 
that the Government acquired the land 
about which the declaration was made 
and made it over to the District Board 
for the purpose of making the road. The 
plaintiff has failed to prove the actual 
acquisition and possession by the Go- 
vernment. It has also failed to prove 
the actual delivery of tl;ie land by the 
Government to it. The facts proved are 
that the Government expressed its in- 
tention to acquire the land, that some 
necessary steps were taken in pursuance 
of that resolution and that years after 
that land was found in the possession of 
a public body (the plaintiff). In these 
circumstances a Court of fact cannot be 
said to be wrong in presuming that all 
the necessary steps for the acquisition ol 
the land and for the transfer of the same 
to the public body were taken. The 
learned Subordinate Judge has relie ( 
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upon these facts as well as upon the evi- 
dence of some witnesses for the defen- 
dants about the Government paying 
compensation for the lands acquired. He 
also relied upon the evidence of one 
Madhu Saha who admitted that the 
Government had acquired the lands; and 
we cannot say that he was wrong in 
relying upon the evidence of that wit- 
ness though ho was a witness in the case 
from which there is no appeal taken 
before us but was tried along with the 
present suits. It is also to bo noted, as 
has been observed by the lower appellate 
Court, that the appellants in the present 
cases did not question the fact of the 
acquisition of the land ’by the Govern- 
ment; but their main objection was that 
the lands in suit were not the acquired 
lands. With reference to this question, 
the learned Subordinate Judge held that 
in the absence of anything to the con- 
trary the lands in suit were the acqui- 
red lands. The position was that the 
defendants claimed the lands to be parts 
of their taluks and tenancies and failed 
to prove it. The plaintiff claimed the 
lands as acquired by the Government 
under the declaration of 1879. The 
Court Commissioner relaid the map pre- 
pared in 1880 and found that the lands 
in suit were included with the land to 
which the declaration related. On these 
facts the Court below has held that the 
plaintiff has succeeded in proving title to 
the lands in suit, and we cannot say that 
his conclusion is wrong. 

The result is that all the grounds 
taken by the appellants fail and the ap- 
peals are dismissed with costs. 

Graham, J. — I agree. 

N.K. Appeal dismissed. 
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S. C. Mallik, J. 

Mariah Shaikh — Defendant — Appel- 

lant. 

V. 

Mahammad Golam Nabi and others — 
Plaintiffs — Respondents. 

Appeal No. 1239 of 1926, Decided on 
9lih March 1928, from appellate decree of 
Sub-Judge, Zillah Murshidabad, D/- 12th 
January 1926. 

Civil P. C., 0. 41, R, 83 — Power under, is 
limited to cases, where as the result of the ap- 
pellate Court's interference in favour of the 
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appellants, further intereference is required to 
adjust the rights of the parties. 

Although the language of R. 33, 0, 41, ia 

widely expressed, ordinarily the exercise of 
the power conferred thereby should be limited 
to cases whe re, as the result of the appellate 
Court’s interferenoe in favour of the appel- 
lants, further interference is required to 
adjust the rights of the parties in accordance 
with justice, equity and good conscience. *22 
C. L. J. 390, Rel. on.„ [P 489 C 1] 

Gopendra Krishna Bauer ji — for Ap- 
pellant. 

Amarendra Nath Bose and Satindra 
Nath —for Respondents. 

Judgment.— The suit out of which 
this appeal arises was one for a declara- 
tion that defendant 1 had no right of 
easement to draw water from the plain- 
tiffs* tank Kalipuskarini by excavating 
any irrigation pit either on the bank or 
in the bed of that tank for the purpose of 
irrigating his land and also for a declara- 
tion that the solenama filed in a crimi- 
nal Court between defendant 1 and the 
plaintiffs* cosharer, defendant 2 was not 
binding on the plaintiffs. The first 
Court decreed the suit in part. It de- 
clared that defendant 1 had no right to 
irrigate his land with the water of Ka- 
lipuskarini by digging any pit in the 
bed or on the banks of the tank. The 
first Court declared also that defendant 
1 had a right to irrigate his land with 
the water that accumulates upon the 
southern bank of the tank and which 
water is drawn through the pahura 
lying partly in the defendant’s land and 
partly in the southern bank of the tank. 
The trial Court also held that the sole* 
nama was not binding on the plaintiffs. 
On appeal by defendant 1 the lower ap- 
pellate Court affirmed the decision of 
the trial Judge so far as it related to the 
solenama and the right of defendant 1 to 
irrigate bis land by digging pits in the 
bed and on the banks of the tank. But 
the lower appellate Court expunged the 
order of the trial Judge so far as it re- 
lated to the right of defendant 1 to irri- 
gate his land with the water that ac- 
cumulates on the southern bank of the 
tank and which is drawn through the 
pahura mentioned above. Defendant 1 
has appealed to this Court. 

The principal point taken before me 
on behalf of the appellant is that the 
lower appellate Court was not justified 
in expunging the order of the trial Court 
so far as it related to the right of defen- 
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dant 1 to irrigate his land with the 
water drawn through the pahura, be- 
cause the learned vakil contended that 
amounted to taking away from the appel- 
lant something which the appellant had 
got in the first Court although there was 
no oross’obieotion filed in the lower 
appellate Court. It was urged that 
this was not proper and in support of 
this argument the learifed vakil placed 
reliance on the case of Gangadhar Mu’ 
radi v. Barahashi Palihari (1). In 
answer to this contention the learned 
advocate for the respondent has drawn 
my attention to the provisions of O. 41, 
B. 33, Civil P. C. as also to the observa- 
tion made by their Lordships in Ganga- 
dhar Muradi v. Barahashi (l) where it 
has been laid down that although the 
Ungiiage of B 33, O 41, Civil P. C. 
is widely expressed, ordinarily the exer- 
cise of the power conferred thereby 
should be limited to cases where, as the 
result of the appellate Court’s interfer- 
ence in favour of the appellants, further 
interference is required to adiust the rights 
of the parties in accordance with justice, 
equity and good conscience. The con- 
tention of the learned advocate for the 
respondent was that having regard to 
the circumstances of the case the lower 
appellate Court was justified in expung- 
ing the order of the first Court on prin- 
ciples of justice equity and good consci- 
ence. This contention seems to me to 
bo reasonable. The first Court’s order 
on the point was that defenanb 1 would 
have a right to irrigate his land with the 
water that accumulates on the southern 
bank of the tank and which is drawn 
through the pahura lying partly in the 
defendant’s land and partly on the 
southern bank of the tank. But this 
point had never been specifically raised 
in the plaint in the case. It was not 
one of the points that were given to the 
commissioner for a local investigation 
and it was not one of the points on 
which any distinct issue was joined. 
This point which involved investigation 
of facts appears to have been raised only 
at the time of the trial, and that being 
so, I am of opinion that on the principles 
of justice, equity and good conscience 
the lower appellate Court was justified 
in expunging the order of the trial Judge 
On a point that had never been specifi- 

cally raised for determination. 

(1) [1915) 22. C. L, J. 390=24 I. C. k08. 


Another point that was taken before 
me on behalf of the appellant was that 
the lower appellate Court was wrong in 
law in reversing the finding of the first 
Court without consideration of all the 
facts and circumstances of the case. The 
only point on which the lower appel- 
late Court seems to have come to a 
different conclusion is as to whether the 
solenama in question had been extorted 
by undue influence. The finding of the 
trial Judge on this point was that no 
undue influence had been exercised which 
the lower appellate Court found that it 
was a result of undue influence. But 
whether there was undue influence or 
not was not very material in the deter- 
mination of the question which the 
Courts below had before them in con- 
nexion with the solenama. The point 
that was before them for determination 
in connexion with the solenama was 
whether the document was binding on 
the plaintiffs and both the Courts below 
concurrently found that it was not bind- 
ing inasmuch as the plaintiffs were not 
a party to it. Then even if it be hold 
that the existence or otherwise of undue 
influence was material in the case it can- 
not be said that the lower appellate 
Court came to a different conclusion on 
the point without consideration of all 
the facts and circumstances of the case. 
As the perusal of the judgment of the 
lower appellate Court will show the 
learned Subordinate Judge before he 
came to his conclusion that the solenama 
had been extorted by undue influence 
had taken into his consideration not 
only the facts but also the evidence and 
the probabilities of the case. 

I see no sufficient reason for interferr- 
ing with the decree made ‘by the lower 
appellate Courts The appeal is, ac- 
cordingly, dismissed with costs. I do 
not consider the case a fit one for a Lett- 
ers Patent Appeal. The application for 
a certificate for such an appeal is re- 
fused. 

N.K. Appeal dismissed. 
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Mukerji, J. 

Mangal Chanel Bagmall — Plaintiffs— 
Petitioners. 

V. 

Elver Steam .Navigation Co Ltd. and 
another — Defendants — Opposite Parties. 

Civil Buie No. 1096 of 1927, Decided 
on 5th December 1927, against order 
of Munsif. Dibrugarh, (Assam) D/- 22nd 
June 1927, in Small Cause Suit No. 
138 of 1927. 

Civil P. C.. 0, 1, R. Cj--^Parallel contract for 
the carnage of the same goods and for the same 
journey with di fferent carriers — All should he 
made parties to the suit for the recovery of com- 
pensation — Contract Act, S. 91. 

Where there are two parallel contracts for 
the carriage of the same goods and for the same 
journey with different carriers, a suit for re- 
covery of compensation for the shortage of deli- 
very cannot bo proceeded with unless all the 
carriers arc made parties and the plaintiff 
cannot recover from one carrier when ho has 
been able to produce a clear receipt of the 
goods from the other. 4T Cal. 6; A.I.R. 1927 Cal. 
m; Ref. [P 191 Cl] 

Hemendra Kumar Das —for Petitioners. 

Amulya Charan Ghatterjee and Prokas 
Chandra Pakrasi—ior Opposite Parties. 

Judgment. — This rule relates to a 
suit for recovery of Bs. 78*1 on account 
of compensation. The plaintiffs’ case 
was that a consignment of 10 bags of 
T. B. Nuts was dispatched to them from 
the Ilajigungeghat Steamer Station to 
Dibrugarh Bazar Station on the Dibru 
Sadia Bailway, that of this consignment 
only nine bags were delivered to them, 
and that one bag containing one raaund 
22| seers was not delivered and 27 seers 
out of live amongst the nine bags that 
were delivered were short. The suit was 
tried by the Court of Small Causes at 
Dibrugarh and the Munsif dismissed it. 
The plaintiffs then moved this Court and 
obtained the present rule. 

The defendants in the suit are the Biver 
Steam Navigation Co Ltd. and the 
Indian General Navigation and Bailway 
Co,, Ltd., carrying on the joint steamer 
service through which the goods were 
dispatched. In carrying the goods to 
their destination the last part of the 
journey had to be made by rail, the place 
of destination being a station on the Dirbu 
Sadia Bail way. The defendants produced 
a “clear receipt” from the Bailway Com- 
pany which was marked Ex. B. The 
Munsif dismissed the suit holding that 


the defendant *oompaaies are protected 
from liability by reason of this receipt, 
and as the Railway Company had not 
been impleaded in the suit the plaintiffs 
can have no remedy. 

The Forwarding Note and the Bill pi 
Lading show but one contract to carry 
the goods from Hajigungeghab to Dibru' 
garh Bazar. If this was the only con- 
tract between the parties it is clear that 
the learned Munsif’s decision is wrong in 
view of the decisions in the cases of De^ 
khan Tea Co. v. Assam, Bengal Bailivay 
Co , (1), and India General Navigation, 
Railway Co. v Giridharilal Gohardhone 
Das (2). 

The opposite party while conceding 
that this must be so have endeavoured to 
support the dismissal of the ‘suit upon 
other grounds which are many and varied. 
The whole of the arguments addressed to 
me on both sides, which I *may say in 
passing extended "over several hours, pro- 
ceeded upon an assumption that a risk- 
note in form A, which is on the record 
has not been proved in the case. On be- 
half of the opposite party it was argued 
that though the risk-note is not in evi- 
dence the reference to it in the Bill of Lad- 
ing and the Forwarding Note which are in 
evidence, coupled with the conduct of the 
plaintiffs in demanding of the Railway 
Company compensation for the loss, is 
sufficient to lead to an inference that the 
plaintiffs were aware that a part of the 
journey was to be performed by rail : and 
so the defendants’ liability was at an end 
when they have proved the “clear re- 
ceipt” Ex. B. Beliaoce was^ also placed 
on their behalf on condition No, II on the 
back of the Forwarding Note. It is much 
to be regretted that the learned advocates 
for the parties laboured under such a gross 
misapprehension though it must be said 
in fairness to them that it is the arrahge- 
ment of the papers on the record that is 
to a certain extent responsible for this 
misapprehension On a perusal of the 
records after the arguments were over I 
find that in point of fact the risk-note 
in question has been duly proved in the 
case by certain witnesses examined oa 
commission. It has been proved to refer to 
this particular consignment and bo have 
been executed by the senders Bansidhar 
Bajranglal in favour of the •Eastern Ben- 

(Ij [1920] 47 Cd,l. 6=57 I. C. 405=23 C. VY.N. 

998. 

(2) A. I. R. 1927 Cal. 394=54 Cal. 430. 
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gal Bailway in respect of the carriage of 
the goods from Hajigungeghat Station to 
the Dibrugarh Bazar Station. This risk- 
note suggests that the Steamer Companies 
were acting as agents for the Eastern 
Bengal Bailway ; in any event there were 
two parallel contracts for the carriage of 
the same goods and for the same journey, 
Whether the risk-note is sufficient in the 
present case to absolve Wie Bailway Com- 
pany or not is a question that need not 
be enquired into. It is sufficient to say 
that the suit could not under such cir- 
sumstances be proceeded with 'in the ab- 
sence of the Bailway Company and that 
the plaintiffs cannot possibly recover from 
bhe Steamer Companies when they have 
been able to produce a clear receipt of the 
goods from the other. 

The Buie is discharged with costs one 
gold mohur. 

N.K. Buie discharged. 
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Cuming and Mukerji, JJ, 

E. I. By. Co. and anoi/ier— Defendants 
— Appellants. 

V. 

^ Shewbux Boy Ghanshyamdas — Plain- 
tiff — Eespondent. 

Appeal No 1339 of 1925, Decided on 
24:th February 1928, from appellate 
decree of Offg Sub-Judge, Asansole, D/- 
6th March 1925. 

❖ (a) Master and Servant — Contract of 
service — The mere proclamation of strike does 
not terminate the relationship of master and 
servant. 

The mere proclarnation of a strike does not 
terminate the relationship of master and ser- 
vant and make the servant lose his character 
as a servant There may of course be addi- 
tional circumstances consequent on a strike 
which may deiermine that relationship. Ces- 
sation of work does not necessarily mean ter- 
mination of the relationship as master and 
servant; Lyons and sons v. Wilkins, (1896) 
1 Ch. 811, Foil, : A. I, E. 1927 Fat. 377, Dist. 

[P 492 C 2] 

(6) Words— The word “ strike ” does not 
represent any legal definition or description, 

“ Strike is a word of an artificial character 
and does not represent any legal definition or 
description. It is an agreement between per- 
sons who are working for a particular employer 
not to continue working for him. Denaby and 
Cad^by Main Collieries Ltd. v. Yorkshire 
Miners Association, (i90B) A,C. 384, Foil. 

[P 492 C 2] 

(c) Master and Servant — The master is 
not liable for a criminal act of his servant deli- 


berately done of his own choice and done ia 
effect a purpose of his own unless it is faci- 
litated by MasteFs negligence* 

Where the true character of the criminal 
act of a servant is that it is an act of his own^ 
deliberately done of bis own choice and don& 
to effect a purpose of his own the master is not 
liable. If, however, the criminal act is faci' 
litated by the negligence of the master, the 
master is liable and the liability in such oasea 
rests on the master not really because hia 
servant had committed the criminal act, but 
because he himself has been negligentv 
Joseph Rank Ltd. v. Cra^p, (1919) 88 L. J. Ch. 
45, Foil. : {Case-law discussed.) [P 494 C‘2l 

❖ (d) Railways Act, S. 72 — Risk'note — Loss. 
of consignment due to looting by railway 
servants on strike — To absolve the Railway 
Company from liability, it must be provea that 
the Railway Administration took as much care 
of the lost consignment as a man of ordinary 
prudence would under similar circumstances, 
take. 

To absolve a railway company from liability 
for loss of a consignment due to the looting by 
the railway servants on strike, it must be 
proved whether, the strike being regarded aa 
an unforeseen event, the Railway Administra- 
tion took as much care of the consignment or 
rather the lost part of the consignment as a 
man of ordinary prudence would, under similar 
circumstances, take of it. [P 495 G 1} 

Amarendra Nath Bose and Ambikapada 
Ghoudhuri — for Appellants. 

Herambar Chandra Guha and Kiran 
Mohan Sircar — for Bespondent. 

Mukerji, J — This appeal has arisen 
out of a suit in which the^ plaintiffs 
Shew Bux Boy Ghaneshyamdas claimed 
damages for non* delivery of 17 tins of 
ghee out of a consignment of 104 tins 
dispatched from Daltongunge by Luobmi 
Narain Mahadeo Lai on 4th February 
1922 to be delivered to the plaintiffs at 
Barakar. The consignment was covered 
by a risk-note in Form B, The trial 
Court dismissed the suit. That decision 
was reversed and the suit was decreed in 
favour of the plaintiffs by the Subordi- 
nate Judge on appeal. The defendant 
the B I. By. Co. and the Secretary of 
State for India in Council have preferred 
this appeal. 

The facts as found by the trial Court 
and as far as they are necessary to be 
stated are these : A general strike of 
the railwav servants, mostly menials^ 
commenced on 15th February and work 
on the line was at a dead-stop. The 
van containing the consignment arrived 
at Dhanbad on 12th February and was. 
left in charge of a choukidar at the 
goods yard to be taken along with other 
vans to the goods shed. The goods yard 
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is about three miles off the goods shed. 
The van was next noticed at the goods 
shed on 16th February the door being 
ajar and the seal broken. The contents 
being examined 11 tins were found mis- 
sing. The door was then sealed, but on 
I8th February the door was again found 
open and 6 more tins were found short. 
During all this time the work of the 
railway was in a paralyzed state on 
account of the general strike. These 
findings of fact have not been reversed by 
the Subordinate Judge. The Subordinate 
Judge, however, has recorded two find- 
ings on which he has rested his decision. 
They are that the 17 tins of ghee were 
looted by the strikers at Dhanbad partly 
on 16th and partly on 18th February, 
that the strike was an unforeseen event 
and, therefore, by reason of the proviso 
mentioned in the risk-note was not 
within the meaning of the words “ wil- 
ful neglect,” as mentioned in the excep- 
tion provided by the risk-note. I con- 
fess I find it somewhat difficult to fol- 
low what the learned Subordinate Judge 
meant when from these two findings he 
concluded as follows : “ So the defen- 

dants are liable, if there has been theft 
by railway servants ” Reading his 
judgment as a whole, however, it seems 
to me fairly plain that he has proceeded 
on the view that the defendants are not 
protected by the risk-note as the case 
comes within the exception mentioned in 
it, and because the tins were stolen or 
looted by the servants of the railway, 
the defendants are liable. 

The decision of the learned Subor- 
dinate Judge has been challenged before 
us upon several grounds, some of which 
may be disposed of quite soon. It has 
been argued that his finding that the 
tins were looted by railway servants is 
unsupportable as an inference deducible 
from the materials that are on the 
record or the facts that have been found. 
This argument I may say is not al- 
together without substance, and were I 
asked to come to my own conclusion on 
the point I would perhaps find it ex- 
tremely difficult to arrive at the same 
conclusion as the learned Subordinate 
Judge. On a second appeal, however, 
we are in quite a different position, as it 
is not possible for us to say that the 
finding is based on no materials. It has 
also been argued that the strikers can- 
not be regarded as servants of the rail- 


way and in support of this position re' 
liance has been placed upon the case of 
G I. P. By. Co. V. Ourdayal Badaridas 
(1). With all respect to the learned 
Judges of the Patna High Court who 
decided that case I am unable to agree 
in all that has been said therein. I am 
of opinion that the more proclamation of 
a strike does not terminate the relation- 
ship of master and. servant and make the 
servant lose his character as a servant 
There may of course be additional cir 
cumstances consequent on a strike which 
may determine that relationship 

Strike ” as pointed out by Lord James 
of Hereford in Denahy and Cadeby Main 
Collieries Ltd. v Yorkshire Miners 
Association (2), is a word of an artificial 
character, and does not represent any 
legal definition or description. It is an 
agreement between persons who are 
working for a particular employer not to 
continue working for him {per Kay, 
Lord Justice, in Lyons and Sons v. 
Wilkins (3). Cessation of work does 
not necessarily mean termination of the 
relationship as master and servant, but 
other circumstances attendant or con- 
comitant are necessary to put an end to 
that relationship When we come to 
examine the circumstances we see that 
the findings of the Subordinate Judge 
are that the strikers were living in the 
railway quarters, they had not given up 
their appointments, but were pressing 
for higher wages and that they had not 
in fact been discharged, ' but notices had 
been served on them to resume work 
failing which they were to bo discharged. 
Between strikers such as these and the 
Railway Administration the relationship 
had not terminated, though after one 
has struck work, it may be important to 
consider, whether one can be regarded as 
acting in the course or within the scope 
of his employment a question which 
might arise in cases of this description. 

The more important argument of the 
appellants relate to the nature of the 
contract embodied in the risk-note and 
the view of the defendants’ liability that 
has been taken by the Subordinate Judge. 
The appellants contend that the Sub- 
ordinate Judge, while he is right in 

(1) A. I. R. 1927 Pat. 337=6 Pat. 369. 

( 2 ) [1906] A. 0. 384=75 L. J. K. B. 961=22 
T..L. R. 543=95 L. T. 561. 

(3) [1898] 1 Ch. 811=65 L. J. Ch. 601=45 
W. R. 19=74 L. T. 358. 
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holding that the defendants are not 
protected by the risk^note, as the case 
comes within the exception mentioned 
therein, was in error in supposing that 
the railway servants looted the goods is 
sulficiant to charge the defendants with 
liability. The respondents on the other 
hand contend that the risk-note embo- 
dies a special contract which must be 
taken as entirely regulating the transac- 
tion and solely determining the rights 
and liabilities of the parties and that 
once the case is found to come within 
the exception, by the terms of this spe- 
cial contract itself the plaintiffs are 
entitled to recover. These rival, conten- 
tions will now have to be considered. 

In view of the facts found the risk- 
note would read thus : 

. Whereas the consignment is charged 

at a special reduced rate we in consideration 
of such lower charge agree and undertake to 

hold the Railway Administration . . . 

. . . harmless and free from all responsibility 
for any loss, etc., from any cause whatsoever 
except for the loss of a complete consignment 
or of one or more complete packages forming 

part of a consignment due to theft by 

its servants. 

Reading the risk-note as carefully as 
one would, one will find nothing in it 
beyond a contract absolving the Railway 
Administration in all cases excepting a 
few cases specified. There are no words 
indicating that with regard to the cases 
so excepted the risk-note itself, apart 
from the general law, creates a liability 
or that when a case comes within the 
exception the rights and liabilities of the 
parties such as they are under the gen- 
eral law are to bo regarded as in any 
way limited, extended or qualified by 
the risk-note. In support of the position 
that the respondents contend for reliance 
is placed upon a series of cases, to wit : 
Sheobarat Bam v. B. N. W. By. Co. (4), 
E. I. By. Co. V. Nil Kanta Boy (5), 
E. I. By. Co. V. Kanak Behari Raider 
(6) ; E. I. By. Go. v. Nathmal Behari 
Lai (7) ; E. I. By. Go. v. Sriram (8). 
All these cases deal with the question of 
onus which arises in matters of this 
description ; but the use that the res- 
pondents desire to make of them is that 
the decisions suggest that once a case 

~ (4) U912J 16 bO. 

(5) [1914] 41 Cal. 576=22 I. C. 679=19 

C. W. N. 95=±19 C. L. J. 142. 

(6) [1918] 22 G. W. N. 622=44 I. C. 691. 

(7) [1917] 39 All. 418=39 1. C. . 130=15 

A. L. J. 321. 

(8) A. I. R. 1924 All. 177=46 All. 125. 


comes within the exception nothing else 
need be investigated and by the terms of 
the risk-note itself the Railway Admin- 
istration becomes liable. I am unable 
to agree with this contention and I do 
not see that these decisions lay down any 
such proposition. In only one amongst 
these decisions namely the case of 
Sheobarat Bam v. B. N W. By. Co. (4), 
there is a passage which may perhaps be 
read as suggesting what the respondents 
contend for, but I have no doubt that 
that suggestion was never intended. To 
agree with the respondents’ contention 
would be to hold that while the risk- 
note in consideration of a lower charge 
limits the liability of the Railway Ad- 
ministration to only those cases which 
may come within the exception in the 
risk-note, it again extends or enhances 
the liability of the Railway Administra- 
tion in respect of those oases by taking 
them out of the general law. 

This view would militate againsfe 
the provision of S. 72, sub-S. (2), 
Railways Act 9 of 1890 to which statu- 
tory provision risk-notes owe their 
origin and in which it is said “ An agree- 
ment purporting to limit that responsi- 
bility " etc , etc.. Moreover it is exceed- 
ingly doubtful whether it is permissible 
for a Railway Administration to 
extend or enhance their liability 
under the general law as embo- 
died in S. 72 of the Act by means 
of a special contract. That question, 
however, need not be discussed as no 
such enhancement or extension was, in 
my opinion, ever intended by the risk- 
note. The respondents’ contention in 
this respect, as far as I am aware, is an 
unusual one, and while there are numer- 
ous authorities which have laid down 
that the special contract is a limitation 
of the liability of the Railway Adminis- 
tration there is scarcely any in which it 
has been held that such a contract in 
respect of the excepted cases enhances 
their liability. A contention somewhat 
though not quite similar appears to have 
been advanced before the Madras High 
Court in the case o( M. & S M. By. Co. 
v. Subba Bao (9) and dealing with it 
Oldfield, J., observed : 

It is next material that in the present case 
the oontraoB embodied in the risk-note (it was 
risk-note in Form B in that case) was ma^e 

(97 Ll9W^3~Mad.~617=ll M. L, W. 35¥=38 

M. L. J. 360=55 I. C. 754=(1920) M, W. 

N. 198. 
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in consideration of the railway’s acceptance 
of a reduced charge , and it therefore can- 
not be regarded as intended to increase its 
responsibility. 

The intentioa to increase the respoasi- 
bilifcy of the Railway Administration is 
in nay opinion one not only not consistent 
with but repugnant to the terms of the 
risk-note. The respondent then contends 
that the railway servants having com- 
mitted theft in respect of the goods, 
nothing else need be considered but that 
the Railway Administration are liable 
I am unable to agree with this contention 
also. Once the risk-note is out of the 
way as a contract by which they were 
absolved their liabilities will have to be 
determined by the provisions of the Act, 
S 72 of which lays down the measure of 
the general responsibility of a Railway 
Administration as a carrier of animals or 
goods. Sub-S. (3), S. 72, bars the appli- 
cation of the common law of England 
or the Carriers Aqj of 1865, and under 
«ub-S. (ij the measure of the responsibi- 
lity is the criterion laid down in Ss. 151, 
152 and 162, Contract Act, subject to 
the other provisions of the Railways 
Act itself. Under the common law of 
England if goods are lost by reason of 
the criminal act of a servant, it being 
impossible to regard the criminal act to 
have been done within the scope of the 
servants’ employment, the bailee is not 
aresponsible. In Sanderson v. CoZZtns (10), 
which was the case of an accident due to 
tiogligence on the part of a servant who 
was driving for his own purposas a car- 
riage sent by its owner to a coach re- 
pairer it was held that where it is found 
that servant was not acting in the course 
of his employment the master was not 
liable, and Collins, M. R , in expounding 
the law on the point, observed : 

Burglary is perhaps an extreme iustance of 
fjomething uot doua uudar auy maudato from 
the mister, but any other act outside the soope 
of the authority given by him would equally 
iraliave cha master. If the servant in doing auy 
act breaks the connexion of service between 
(himself and his mister the act done under 
those ciroumstanoes is not that of the master. 

In the Oise of Cheshire v. Bailey (11), 
the Master of the Rolls said : 

He, the bailee, miy perform that duty by ser- 
’vauta or personally, and if he employs servants, 

(10) U90irT~K. B. "628=7^Lr J B. 353= 

20 T. L. R. 249=62 VV. R. 354=90 L. T. 

243 . 

<11) [1905] 1 K. B. 237 (241)=74 L. J. K. B. 

176=21 T. L. R. 130=53 W. R. 322=92 

L. T. 142. 
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he is as much responsible for all acts done by 
them within the scope of their employment as 
he Is for his own. But he is not an insurer, 
and is not answerable for aots done by his ser- 
vants outside the scope of their employment. 
He is not responsible for the consequences of 
the crime committed by the driver in this case, 
which was clearly outside the scope of his em- 
ploymmt, unless it can be shown that the hap- 
pening of the crime was due to the defendants’ 
negligence. It is a crime committed by a g^er- 
son who in committing it severed his connexion 
with his’master and'bacame a stranger ; and, as 
the circumst iQces under which it was commit- 
ted are known, it raises no presumption of 
negligence in the defendant- Ha took reason- 
able care to perforin his duty in that he sent 
out a servant whom he reasonably supposed to 
ba‘trustworthy to drive the brougham aud watch 
its contents in the traveller’s absence and ho 
was not bound to do more. That an ordinary 
contract of biilment of this class does not in- 
volve a warranty that the servant shall not turn 
thief and so cease to exhibit reasonable care, 
where the master has devolved the duty of cus- 
tody on the servant is clear from the fact that 
no class of bailee except common carriers and 
innkeepers are now at common law deemed 
responsible for the theft of their servants, un- 
less such theft was attributable to the negli- 
gence of the m ister. 

Thi 3 inmuaifcy rests oq the oombi- 
natioa of two well-established factors . 
(a) that such bailees are only bound to 
ordinary care ; (b) that gfta-masters they 
are not responsible for acts done by their 
servants outside the scope of their em- 
ployment. It is not necessary to refer 
to the authorities in detail in support of 
these propositions. They will be found 
collected in Coggs v. Bernard (12), and 
the notes thereto in Smith’s Leading 
Cases. In the case of Joseph Eank^ Ltd. 
v. Craig (13) Swinfen Eady, Master of 
the Rolls, clearly explained that where the 
true character of the act of a servant is 
that it is an act of his own, deliberately 
done of his own choice and done to effect 
a purpose of his own the master is not 
liable This view as regards the liability 
of a master for criminal acts done by his 
servants is well settled. If, however, the 
criminal act is facilitated by the negli- 
gence of the master the master is liable 
Tne liability in such cases rests on the 
master not really because his servant had 
committed the criminal act but because 
he himself has been negligent. 

In respect of goods entrusted to a rail- 
way for carriage the question necessarily 
has to be determined upon the express 
terms of S. 72, Railways Act. The Sub- 

(12) [1703] 1 Sm. L. C., 11th edn., 173. 

(13) [1919] 88 L, J. Ch. 45. 
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ordinate Judge does not appear to have 
dealt with the matter from this point of 
view. The finding that the servants of 
the railway looted the tins is a finding of 
fact which should not be allowed to be 
j re-opened ; but it will have to be con- 
sidered whether the Railway Adminis- 
tration was guilty of such negligence as 
jfaoijitated the looting by its servants. 
There are findings in the judgment of the 
Munsif which might enable a Court to 
pronounce a judgment on this point, but 
the Subordinate Judge has not considered 
it necessary, erroneously as I hold, to go 
into this matter. 

To be more precise and using the words 
of S. 151, Contract Act, ho will have to 
find, whether the strike being regarded 
as an unforeseen event, the Railway 
Administration took as much care of the 
consignment or rather the lost part of 
the consignment as a man of ordinary 
prudence would, under similar circum- 
stances, take of it. On the answer he 
finds himself able to give to this question 
will depend his ultimate decision of the 
case 

The appeal is allowed, the decree com- 
plained of sat aside and the case remanded 
to the Court of the Subordinate Juige to 
rehear and dispose of it in the light of 
the observations made above. 

Costs of this appeal will abide the 
result of the remand 
Cuming, J. — I agree. 

N.K. Case remanded. 
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Chotzner and Gregory, JJ. 

Akhoy Kumar Dey and others — Accused 
L to 3 — Petitioners. 

v. 

£?mperor— Opposite Party. 

Criminal Revns. Nos. 1160 and 1208 of 
L927, Decided on 6th February 1928. 

Merchandise Marks Act, S. 15 — “ Offence” 
mans the offence charged — Time of the original 
Infringement is immaterial. 

The offence specified in S. 15 is the particular 
offence charged and it makes no difference whe- 
ther the original infringement took place two or 
five or ten years ago. The words “first discovery” 
nean when the complainant first discovered the 
offence and he is to take action within one year 
Tom that time. [P 496 C 1] 

Binod Mitter, Narendra Kumar Basu 
ind Satindra Nath Mukherji — for Peti- 
[jioners. 

A. K. Basu — for the Crown. 
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Judgment. — There is no dispute about 
the faces of these cases which are that 
the National Bank of India sells gold 
bars in the Calcutta markets bearing a 
stamp showing the name of the bank in 
English and Guzrati with the words 
*100 touch** in Guzrati and the names of 
the bullion brokers, whoever they may be, 
in English. On 10th and 19th March 
1926, certain men employed by the bank 
bought on each occasion one gold bar 
from the shop of the petitioner Akshoy 
Kumar De and these bars bore the coun- 
terfeit mark of the National Bank upon 
them Further, the police searched the 
petitioners’ shop on 22nd March and 
found several other gold bars bearing this 
mark and some dies for stamping the 
mark upon them. The defence taken was 
that the gold bars sold are composed of 
what is known in the market as bator 
gold and that the petitioners had sold 
bars of this make under this particular 
mark in the open market for years past. 
The learned Chief Presidency Magistrate 
found that, though it was true that the 
firm had been using the counterfeit mark 
for some time, they had not succeeded in 
establishing this defence or their further 
defence that other gold bars bore the 
same mark as the English gold bars of 
the National Bank, and he further found 
that, by their use of the counterfeit mark, 
the accused firm had the opportunity of 
deceiving others and that it was no answer 
to the charge to say that the counterfeit 
would not deceive an expert. He, there- 
fore, held that the mark in question was 
the property of the National Bank used 
by them to distinguish their English 
gold and that the mark used by the ac- 
cused firm was counterfeit. These find- 
ings have not been challenged before us. 

It has, however, been argued before us, 
as it was argued in the Court below, 
that the prosecution is barred by 8. 15, 
Merchandise Marks Act (4 of 1889). 

This section is in the following terms : 

No such prosecution as is mentioned in the 
last foregoing section shall be- commenced after 
the expiration of three years next after the 
commission of the offence, or one year after the 
first discovery thereof by the prosecutor, which- 
ever expiration first happens. 

Sir Benod Mitter who has appeared for 
the petitioners contends that, as the Ma- 
gistrate has found that the sale of gold 
bars under the counterfeit mark has con- 
tinued for many years, the offence must 
have been known to the bank and, there- 
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fore, as the bank took no action within 
the statutory period a prosecution will 
not lie. He has relied upon the case of 
Buppell V. Ponnusami Tevan (1), and 
the two cases decided by the lower Burma 
Chief Court, namely, the oases of Abdul 
Majid V. Emperor (2) and Mahomed Jawa 
V. H. S. Wilson (3). Mr. Basu for the 
Crown argues, on the other hand, that 
the offence specified in S. 15, Merchandise 
Marks Act, is the particular offence 
charged and that it makes no difference 
whether the original infringement took 
place two or five or ten years ago. He 
also says that the words “first discovery” 
mean when the complainant first dis- 
covered the offence and that he was to 
take action within one year from that 
time. The point is by no means free from 
difficulty ; but we are on the whole satis- 
fied that Mr. Basu’s contention is correct. 
We think that the word “offence” means 
“the offence charged.” If it had meant 
only the infringement of the trade-mark, 
we think that the section would have 
said so. The charge here is under S. 486, 
I. P. C., that is, for selling goods marked 
with a counterfeit trade-mark. The com- 
plainant first discovered that this offence 
took place on 10th March 1926 and he 
lodged his complaint within a month of 
that date. It has been contended that 
the bank must have known of the use of 
this counterfeit trade-mark long ago. But 
apart from the suggestion that their 
broker Jagannath must have known of it 
there is no evidence as neither he nor 
Krishna Lai of the other firm of brokers 
have been called as witnesses by the de- 
fence. On the other hand we have the 
definite denial by Mr. Collier the Ac- 
countant, that the bank knew anything 
about it. We think, therefore, that the 
first discovery, to use the words of the 
section, on the part of the bank did not 
take place before 10th March 1926 when 
Aratoon purchased a gold bar from the 
petitioners* shop. 

Sir Binod Mitter has next contended 
that the petitioner Akhoy Kumar Do per- 
sonally has no connexion with the firm. 
We think it sufficient to say that when 
the firm bears his name and the books 
show payments of many sums to him and 
when mo reover in _^i^ petition l^e _des- 
' (1> U«99j 22 Mao, 4b8=l Weir 821. 

(2) [1919] 9 L.B.R. 31=36 I.C. 168=10 Bur. 

L.T. 19. 

(3) [1911] 4 Bur. L.T. 83=10 I.C. 787=12 Cr. 

L.J. 246. 
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cribes himself as the proprietor of the 
firm, we consider that his connexion with 
the firm is well established. 

Sir Benod next contends that the peti- 
tioner Nirode Baran Dutt cannot bo held 
liable under this prosecution as all that 
he is said to have done was to have handed 
over one of the bars to the petitioner 
Gokul Chundor Sil and nothing naore. 
But the evidence shows that ho actively 
promoted the sale and was, in fact, as- 
the learned Magistrate has found, the' 
broker. 

Sir Benod has finally urged that thei 
order made by the learned Magistrate for 
the forfeiture of the gold bars found by 
the police in the shop which are stated to 
be woi:th about Rs. 4,000 is too severe. 
The learned Magistrate was no doubt 
competent under S. 9, Merchandise Marks 
Act, to make the order. But wo do not 
think that, in the circumstances of this 
case, it was a necessary order. We think 
it will be sufficient, therefore, while set- 
ting aside the order of forfeiture, to direct 
that the bars be restored to the peti- 
tioners, subject to their satisfying the 
Magistrate that the offending marks have' 
been obliterated. With this modification, 
R. 1160 is discharged. 

With regard to the petition for en- 
hancement of sentence on the above- 
mentioned petitioners (Revision Case No. 
1208 of 1927) we are of opinion that no 
action is necessary Tnat application is- 
accordingly rejected. 

N K. Buie discharged. 
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B. B. Ghosh and Roy, JJ. 

Nafar Chandra Pal Choudhury — Ap*- 
pellant. 

V. 

Murali Mondal and another — Respon- 
dents. 

Appeals Nos. 1223 and 1224 of 1925, 
Decided on 20th July 1927, from appel- 
late decrees of Spl. Judge. 

Bengal Tenancy Act, S, 109*A — Rent suit — 
No second appeal lies from the decision of a 
Special Judge^ which seitles a fair and equitable- 
rent. 

The settlement of rent was asked for lands 
which the tenant had encroached upon beyond 
the original area let out to him. The Assistant 
Settlement Officer fixed the rent on the basis of 
a certain area which, according to his view, 
was the excess land. On appeal, the Special 
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Judge thought that the measurexneiit of the 
area given in the kabuliyat was not at all accu- 
rate and he held that since the landlord had 
allowed a lax measurement by his own officers, 
it was not fair that the tenant should be com- 
pelled to pay at the kabuliyat rate for the area 
found by the scientific measurement of the 
cadastral survey. He, therefore, held that it 
would be just and proper to enhance the rent of 
the holding by three annas in the rupee. It 
was Contended that the decision fell within the 
provisions of S. 105 and, J:herefore, a second 
appeal lay from it. 

Held : that no appeal lay as the decision 
only settled a fair and equitable rent : 43 Cal. 
60B{F,B.lDist. [P 497 C 2] 

Amarendra Nath Bose and Badhica 
Banjan Guha — for Appellanfe. 

Khitish Chandra Ghakravarti, Pan^ 
chanon Ghosal, Saroj Kumar Banerji 
and Satindra Nath Boy Chowdhury —ior 
Respondents. 

Ramendra Mohun Majumdar for Biraj 
Mohun Majumdar — for Deputy Registrar. 

Judgment — Second Appeal No. 1223 
is by the landlord against the decision of 
the Special Judge modifying the decision 
of the Assistant Settlement Officer allow- 
ing an increase of rent to the apnellant, 
but reducing the rate of increase allowed 
by the Assistant Settlement Officer. A 
preliminary objection has been taken by 
the defendants that no second appeal lies 
against the decision under S. 109-A, 
Cl. 3, Ben. Ten. Act. The learned advo- 
cate for the appellant contends that as 
it is a decision not falling within the 
provisions of S. 105, Bon. Ten. Act, there 
is a second appeal or, in other words, his 
argument amounts to this that where 
various questions are raised in the Court 
below, namely, whether the tenancy is a 
permanent mokarari one or not, and 
whether the landlord is entitled to an 
increase of rent for an increase of area 
under S. 52, Ben. Ten. Act, there is a 
second appeal although the decision of 
the Special Judge professes to settle a 
fair and equitable rent. In support of 
this contention, reliance is placed on the 
Full Bench case of Jnanada Sundari 
Choudhurani v. Ahdur Rahman (ij, where 
it was held by the Court that when in a 
proceeding under S. 105, Ben. Ten. Act, 
the Settlement Officer is asked to increase 
the rent under sub-S. 4 in accordance 
with the rule laid down in S. 52, Ben. 
Ten. Act, and the claim is refused on 
appeal to the Special Judge on the ground 
that the land of the tenan t is not proved 

(4) [1916J 43 Cal 603=23 C. L. J, 281=33 I. 

C. 148=20 C. W. N. 428 (P. B.;. 
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to be in excess of the area for which the 
rent has been previously paid, a second 
appeal is not barred by S. 109-A of that 
Act. 

The learned advocate for the appellant 
asks for an extension of the rule laid 
down in that case. But when the facts 
and circumstances of the present case are 
looked into, the Full Bench case has no 
bearing upon the question in the present 
case. Here the settlement of rent was 
asked for lands which the tenants had 
encroached upon beyond the original area 
let out to him. The Assistant Settlement 
Officer fixed the rent on the basis of a 
certain area which, according to his view, 
was the excess land. On appeal, the 
Special Judge thought that the measure- 
ment of the area given in the kabuliyat 
was not at all accurate and he held that 
since the landlord has allowed a lax 
measurement by his own officers, it is not 
fair that the tenant should be compelled 
to pay at the kabuliyat rate for the area 
found by the scientific measurement of 
the cadastral survey. He, therefore, held 
that it would be just and proper to 
enhance the rent of the holding by three 
annas in the rupee. Although S. 52 is 
mentioned, this is not really, as the 
learned advocate for the appellant has 
conceded, a case falling within S. 52, 
Ben. Ten. Act, but an increase of rent 
according to the terms of the kabuliyat. 
The area has been estimated by the 
learned Judge and he has settled a fair 
rent. There is no question which can be 
raised in second appeal. 

The appeal, therefore, fails and is dis- 
missed with costs two gold mohurs. 

With regard to second appeal No. 1224, 
the learned advocate for the appellant 
has very fairly conceded that he cannot 
urge anything against the preliminary 
objection taken on behalf of the respon- 
dent. 

This appeal also is, therefore, dismissed 
with costs two gold mohurs 

N K. Appeals dismissed. 
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Cuming and Mukerji, JJ. 


Karali Prosad Dutta and another — 
Plaintiffs—Appellanfcs. 

V. 

E, I. By. Co. — Defendants — Res- 
pondents. 

Appeal No. 2188 of 1925, Decided on 
24th February 1923, from appellate 
decree of Dist., Judge, Burd wan, D/- 29th 
July 1925. 

{a) Evidence Act^ Ss. 60 and 67 — Under S. 67 
direct evidence of handwriting is not always 
necessary— S, 60 does not exclude circumstan- 
tial evidence of a thing which could be seeut 
heard and felt* 

Sections 60 and 67 are somewhat ambiguous, 
but it was never intended by S. 67 that direct 
evidence of handwriting was always necessary. 
The section merely stated with reference to 
deeds what was the universal rule in all oases, 
that the person who makes an allegation must 
prove it and lays down no new rule as to the 
kind of proof to be given. It was never 
intended by S. 60 to exclude circumstan- 
tial evidence of a thing which could be seen, 
heard and felt, though at first sight the sec- 
tion might appear to have that meaning : 12 
B. L* li, App* 18, Foil. [P 498 C 2, P 499 C 1] 

(b) Railways Act, S. 72— Risk-note — Terms 
“ theft** and “ robbery'* are not synonymous. 

The terms “ robbery” and “ theft” are not 
synonymous. « Robbery” has been used in the 
sense in which that word has been used in the 
Penal Code: (Case law considered). [P 499 0 2J 

(c) Railways Act, S. 72 — Loss of goods due to 
not padlocking a van carrying the goods — 
O?nissio7i deliberate and inteiitionai — Railway 
Company is liable for ivilful neglect — Contract 
Act, S. 151. 

Plaintiff who signed the risk-note Form B 
sued a Railway Company for the loss of a 
consignment. It was proved that the consign- 
ment was loaded in a van which was not pad- 
locked and there was no seal, and it was also 
proved that it was the practice not to padlook 
the doors. 

Held : that the company was liable as omis- 
sion to padlook was intentional and deliberate 
and the loss was due to the wilful neglect of 
the Railway Company, The company was also 
liable under S. 151, Contract Act, as it is 
inconceivable that a man of ordinary prudence 
would let similar goods of his own to be car- 
ried in an unlocked van under similar circum- 
stances : A, I. B. 1928 P. C. 24, liel. on. 

[V 500 C 1] 

Sarat Chandra Bo^e and Panchanan 
Choiodhury — for Appellants. 

Amarendra Nath Bose and Amhikapada 
Chowdhury — for Respondents. 
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Mukerji, J.— The plaintiffs sued to 
recover from the defendants, the East 
Indian Railway Co., the price with in- 
terest of a bale of cloth, which formed 
part of a consignment dispatched from 
Howrah to the plaintiOfs at Durgapur. 
The oonsignmeot was covered by a risk- 
note in form B. The Subordinate Judge 
decreed the suit, but on appeal taken 
from that decision the District Judge 
reversed the same and dismissed the suit. 
The plaintiffs have preferred this second 
appeal. 

The District Judge held that the risk- 
note was signed by one Basudev who 
delivered the goods to the Railway Com- 
pany for carriage, and the Railway 
Company absolved by reason of the 
risk-note. 

It is contended on behalf of the ap- 
pellants, in the first place, that it has 
not been legally proved that Basudev 
signed the risk-note. This fact was 
sought to be proved in this way : Basu- 
dev who is said to be alive was not 
called, obviously for the reason that it 
was either nofc^ possible for the defend- 
ants to find him out or to rely on him. 
D. W. 1, a freight calculator of the East 
Indian Railway at Howrah, who calcu- 
lated the freight for the consignment, 
was called and he said that he attested 
the signature of Basudev on the risk- 
note, on Basudev having told him in 
answer to his enquiry that he had signed 
the note. It has been argued that this 
does not amount to legal proof of the 
fact that Basudev signed the note and 
reliance has been placed in this connex- 
ion on Ss. 60 and 67 Evidence Act. 

It is said that as it was alleged that 
Basudev had signed the risk-note, under 
S. 67 it was necessary to prove that the 
signature on the risk-note was in Basu- 
dev's handwriting ; and as the signing 
of the risk-note by Basudev was a fact 
which could be seen under S. 60, only 
such oral evidence of the fact could be 
given as was of a person who had seen 
Basudev signing the document. This 
precise contention was dealt with and 
overruled by Markby. J., in the case of 
Neelkanto Pandit v. Jagqobandhu Ghosh 
(l). He held that Ss. 60 and 67 were 
somewhat ambiguous, but that it was 
never intended by S. 67 that direct evi- 
dence of handwriting was always neces- 
sary, but the section merely stated with 
(l) 12 B. L. R. App. 18. 
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reference to deeds what was the univer- 
sal rule in all cases, that the person who 
, makes an allegation must prove it and 
lays down no now rule as to the kind of 
proof to be given ; and that it was never 
intended by S. 60 to exclude circum- 
stantial evidence of a thing which could 
be seen, heard and felt, though at first 
si§ht the section might appear to have 
that meaning. If oitcumstantial evi- 
dence is allowable, then to prove that 
Basudev signed the note it is relevant 
to establish that Basudev admitted that 
he has signed ifc. This admission has 
^been proved, and if believed it is a legal 
mode of proof of the fact in issue, 
■namely, the fact of Basudev having 
signed the note. Whether it should bo 
considered sufficient or not is a matter 
which we can go into on second appeal. 
This contention of the appellants, there- 
fore, must fail. 

The appellants’ next contention relates 
•to the finding of the District Judge that 
risk-note protects the Railway Com- 
pany. The reasoning of the learned Dis- 
trict Judge is this : The loss was due 
to theft from the train when she was 
running, that the word “ robbery” used 
in the risk-note being synonymous with 
“ theft”, there was no “ wilful neglect” 
and so it was not a case of theft due to 
wilful neglect and consequently the case 
does not come within the exception men- 
tioned in the risk-note. To appreciate 
the bearing of this reasoning the rele- 
vant portion of the risk-note is here 
given : 

We agree and undertake to hold the Rail- 
way Administration harmless and free 

from all responsibility for any loss, etc., 

from any cause whatever except for a loss due 
either to the wilful neglect of the Railway 
Administration or to theft by or to -the wilful 

neglect of its servants provided the 

term “ wilful neglect” be not held to include 
fire, robbery from a running train or any other 
(Unforeseen event or accident. 

It is clear from the risk-note that if 
robbery is synonymous with theft, then 
doss caused by theft from a running train 
is not loss duo to wilful neglect of the 
administration or of its servants, and the 
case not coming within the exception, 
the Railway Company are absolved, and 
the Judge’s reasoning i^i perfectly sound. 
For the proposition that robbery as used 
in the risk-note is synonymous with 
theft there is a divergence of judicial 
opinion. The Allahabad High Court by 
^ Full Bench has now held that it is not: 
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Bindrahan v. G. 7. P. By, Go., (2) and 
the Patna High Court has taken the 
same view : Kashi Bam Karoo Bam v. 
E. J. By. Go, (3). The Bombay and the 
Lahore High Courts appear to be of a 
contrary opinion : B. B k G. I, By. v. 
Sankar Ghand (4) and Gulab Bai Lahri 
Mai V. E. I. By. Co. (5). Wo have not 
been referred to any decision of our 
Court on the point, and being free to 
decide the question res integra I find it 
exceedingly difficult to regard the terms 

robbery” and “ theft” as synonymous. 
My reasons are mainly two : first be- 
cause the two words have been used 
within a few lines of one another in the 
same document and, therefore, should be 
presumed to have been used in different 
senses ; and second because the word 
“ robbery” is preceded and followed by 
words implying situations over which 
the Railway Company themselves or 
their servants can have no control. For 
these reasons I am of opinion that the 
view taken by the learned Distdct Judge 
that the words “ theft” and “ robbery” 
mean one and the same thing is not 
right. The word “ robbery”, in my opin- 
ion, has been intended to convoy the 
sense in which the word is used in the 
Indian Penal Code, that is to say, a felo’ 
nious taking from the person of another 
or in his presence against his will, by 
violence or putting him in fear. His 
finding that there was no wilful neglect 
merely because there was theft from a 
running train in my opinion is not right. 

This finding being vitiated by the 
error that I have noticed, it is necessary 
to consider whether the case should not 
be sent back to the Court of appeal 
below to be dealt with again. Giving 
the matter the consideration that it de- 
serves I am of opinion that it is not 
necessary to do so and that this is a pro- 
per case in which we may well exercise 
our powers under S. 103, Civil P. C., as 
recently amended. The District Judge 
has referred in his judgment to the evi- 
dence of one single witness, namely 
D. W. 3, in support of his finding that 
the consignment in question was put in 
a sealed wagon the doors of which were 
closed. He, however, failed to appreciate 
that the witness was a loading clerk at 

(2) A. I. R. 1926 All. 394=48 All. 766. 

(3) A. I. R. 1927 Pat. 9=6 Pat. 168. 

(4) A. I. R. 1922 Bom. 256. 

(5) A. I. R. 1925 Lah. 615«^6 Lah. 305. 
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Howrah who could only speak to the 
state of things as they were before the 
wagon left Howrah. The evidence of 
this witness was disbelieved by the trial 
Judge ; but however that may be it is 
clear upon his evidence that the door of 
the van was not padlocked as it was not 
the practice to padlock the doors of such 
vans in those days. The positive evi- 
dence on the point is afforded by the 
statement of the guard in charge of the 
train, Ex. 0, a document on which the 
Bailway Company themselves have relied 
which is to the effect that there was no 
seal as it was a road van. Whether mere 
sealing is at all effective it is unnecessary 
to enquire, it is sufficient that that there 
was no seal, and what is more important 
is that the system of putting padlocks on 
was not insisted on in those days. Wil- 
ful neglect for the purposes of a risk- 
note has not been explained by their 
Lordships of the Judicial Commit- 
tee in the case of Ardeshir Bhicaji 
Tamholi v. Agent, O. /. P. By. Co., 
(6) in accordance with the meaning 
given to the expression by Lord Eussel 
in B. V. Senior (7), 

as meaning that the act is done deliberately 
and intentionally and not by accident or in- 
advertance, but 3o that the mind of the person 
who does the act goes with it. 

It was not an accidental omission that 
the door of the van was not padlocked ; 
it was the practice not to do so, and so 
it was a deliberate and intentional omis- 
sion. That the loss was due to this omis- 
sion is pretty certain, for it was a factor 
that facilitated the theft which other- 
wise it would have been infinitely more 
difficult to perpetrate. The case there- 
fore does come within the exception men- 
tioned in the risk-note. 

To such a case then the sfeatutory res- 
ponsibility of a Railway Company under 
S. 72, Railways Act, would attach. The 
question that next needs investigation, 
therefore, is whether the administration 
as bailee has fulfilled the standard of 
care laid down in S. 161, Contract Act. 
The finding of wilful neglect covers much 
the same ground as S. 151, Contract Act, 
in view of the circumstances of the 
case for it is inconceivable that a man of 

(6) A. I. R. 1928 P. 0. 24—52 Bom. 169 = 55 

I. A. 67 (P. 0.). 

(7) [1899] 1 Q. B. 283 = 68 L. J. Q. B. 175— 

63 J. P. 8=47 W. R. 367 = 79 L. T. 562= 

19 Cox. 0. 0. 219=15 T. L. R. 102. 


ordinary prudence Would let similar 
goods of his own to be carried in an un- 
locked van in similar circumstances. 

The result is that in my judgment, 
the plaintiffs have made out a case fully 
entitling them to recover. The appeal 
is accordingly allowed and the decree of 
the lower appellate Court being reversed, 
that of the trial Court is restored wi'iih 
costs in this Couft and the lower ap- 
pellate Court. 

Cuming, J. — I agree. 

N.K. Appeal allowed, 
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Chotzner and Gregory, JJ. 
Samiuddin and others — Accused — Ap- 
pellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 509, 550 and 
621 of 1927, Decided on 7fch February 
1928, from judgment of Addl. Sess. Judge, 
Chittagong. 

(а) Criminal P. C., S. 164 — Any Magistrate 
is competent to hold the test of identification — 
Magistrate not empowered to deal with the 
matter under inquiry may prove the statement 
made before him under S. 157, Evidence Act — 
Evidence Act, S. 157. 

Any Magistrafce is competent to hold a test 
identification and if he is not empowered to 
deal with the matter under enquiry he cau' 
prove the statement made before him under 
the provisions of S. 157, Evidence Act. S. 164 
Criminal P. C., covers the case where a Magis- 
trate acts under this section and records a 
statement made to him. [P 502 C 1] 

(б) Criminal P. C., S. 297 — Charge to fury — 
Judge's duty is to place the evidence before the 
jury as he found it. 

It is no business of the Judge in charging, 
the jury to assume the part of the defence 
counsel. It is his duty to plaoe the evidence 
before the jury as he finds it and though the 
inference left to bo drawn by the jury reasona- 
bly is that it would bo unsafe to accept that 
evidence of a particular witness it is oertainly 
open to the jur / to believe what the witness 
said and to accept itif they chose to do so. 

[P 502 0 21 

(c) Evidence Act, S. 2i--Confesslon^State’ 
ment of accused before a Magistrate: “I want 
to make a clean breast of everything for the 
reason that if I serve the Government in any 
way, the Government may take pity on me" was 
held not in itself inadmissible. 

In order to make a confession inadmissible 
there must be something from which "it should 
be inferred that the inducement or promise 
was gi^en to the accused by some person who 
had authority to give it. It is not enough for 
the accused to entertain a hope, whioh majp' 
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turn out to be an idle hope, that in consequence 
of his giving certain information, he would be 
rewarded by the Government. It must be shown 
that the hope was directly inspired by some 
one who had authority to make the promise. 

[P 603 0 1] 

Where an accused in making a confession to 
a Magistrate said: ‘*1 want to make a clean 
breast of everything for the reason that, if I 
serve the Government in any way, the Govern- 
mftit may take pity on me.” 

Held: that this was no^ in itself sufficient 
to render the confession inadmissible having 
regard to the provisions of S. 24. [P 503 C 1] 

Dehendra Narain Bhattacharjee for 
A. K. Fazlul HuQt M. Mahomed Nurul 
Huq Chowdhury and Janhabi Churn 
Das Gupta — for Appellants. 

KhundJcar and Sachindra Nath Ba- 
<nerji — for the Grown. 

Judgment. — These three appeals arise 
out of the same trial and are now dis- 
posed of together. Appeal No. 509 is by 
the three accused persons Samiuddin, 
Bakshu Mia and Bunoch Mia; Appeal 
No. 550 is by the accused Nezamat Ali 
.and Appeal No. 621 by the accused Naju 
Mia. The trial was held by the learned 
Additional Sessions Judge of Chittagong 
with the aid of a jury. The jury unan- 
imously found the accused Samiuddin, 
Bakshu Mia, Eunoch Mia and Naju Mia 
guilty of an offence under S. 395, I.P.O. 
and they by a majority of 4 to 1 found 
the accused Nijamat Ali guilty of the 
some offence. As against Naju Mia, 
there was an additional charge under 
S. 75, I. P. 0. The learned Additional 
•Sessions Judge agreeing with and accept- 
ing the verdict of the jury as aforesaid 
•convicted all these accused under S, 395, 
I. P. 0., and sentenced Naju Mia to 
undergo rigorous imprisonment for six 
years and the remainder to undergo 
rigorous imprisonment for five years. 
At the hearing before us, Naju Mia and 
Nizamat Ali were represented by learned 
wakils while Samiuddin, Bakshu Mia 
and Bunoch Mia were unrepresented, 
they having preferred their appeal from 
jail. 

As regards the facts, there is no dis- 
pute, and they may briefly be stated 
thus: A dacoity was committed in the 
house of one Jiban Kristo Chowdhury, a 
jsamindar who had also a largo money- 
lending business and his practice was to 
lend money taking ornaments by way of 
security. These ornaments were alj kept 
in his house together with a considerable 
amount of money in cash. On the night 
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of 14th January 1926, a largo number of 
dacoits broke into his house armed with 
revolvers and swords and, by the light 
of electric torches broke open the chests 
and almirahs and took away a sum of 
Es. 8,000 in cash and a largo quantity 
of gold and silver jewellery. The first 
information was recorded at 3-30 p. m. 
on 15th January by the witness Saroda 
Charan Chowdhury 14 men were arres- 
ted on suspicion on 16th and two test 
identifications were held on 7th and 9th 
February respectively in which no wit- 
ness was able to identify any of the 
accused persons. The trial continued 
for over two months and the result was 
that on 6th April 1926 the accused were 
all discharged. Nothing more happened 
until 28th July when the appellant Naju 
Mia was arrested and, on the following 
day, his house was searched and a 
certain number of ornaments some of 
which are said to have been identified 
subsequently as part of the proceeds of 
the dacoity were found. On 30th he 
was remanded to police custody and, on 
2nd August he made a confession before 
a Magistrate which he afterwards re- 
tracted. On 4th October, a charge sheet 
was sent in which the names of certain 
of the appellants appeared and it was 
stated there that the accused Nizamat 
Ali had absconded, and it was not until 
15th February 1927 that he was arrested. 
A test identification was held on 25th 
February and there the witness Sarada 
Charan Chowdhury for the first time 
identified Nezamat as one of the dacoits. 

Thereafter the trial proceeded with 
the result which has already been stated. 
Mr. Bhattacharji who has appeared for 
the appellant Nizamat Ali has raised 
certain objections to the learned Judge’s 
charge to the jury. Ho says, in the first 
place, that the test identification which 
was conducted by a Magistrate of the 2nd 
Class who was not empowered under the 
law to hold an enquiry was bad and that, 
therefore, no evidence with regard to what 
happened in that test identification was 
admissible in evidence. He contends that 
though any Magistrate is competent to 
hold a test identification, yet if he is 
not empowered to deal with the matter 
under enquiry he cannot prove the state- 
ments which were made before him 
under the provisions of S. 157, Evidence 
Act. This contention does not seem to 
us to bo well founded. It is plain that 
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no test indentification could be held 
before Nizamat Ali was arrested and, as 
that did not occur until 15th February 
1927 the test identification could not 
take place before that date, though', in 
point of fact, the enquiry with regard to 
the other appellants had already begun. 
S. 164, Criminal P. C. covers the case 
where a Magistrate acts under this 
section and records a statement made to 
him. 

Mr. Bhattacharji next contends that 
the learned Judge has not charged the 
jury sufficiently in regard to the fact 
that the witness Saroda did not identify 
the appellant Nizamat Ali at the two 
earlier test identifications and that, in 
the first information which he lodged, 
he did not say that he had identified the 
man. We have examined the charge with 
great care and we are of opinion that 
there is no substance in this contention. 
We find, first of all, that the learned 
Judge told the jury in dealing with the 
evidence, of Sarada that 
he (Saroda) noted th<j features of one of the 
dacoits. That man is Nizamat Ali. He had his 
face painted black with some white marks on 
3t. He was taken inside the jail t>ro or three 
times. He identified Nizamat Ali on the last 
occasion. 

Then, a note was made by the learned 
Judge in brackets as follows: 

He “that is, Saroda,” did not say in the 
lower Court the first time he was examined 
there that he had noted the features of one of 
the dacoits. 

The reference to the statement made 
by this witness in the lower Court is 
clear that, in fact, the witness did not 
say that he recognized Nizamat Ali. 
Then again the learned Judge says that, 
according to the witness Upendra Lai 
Chowdbury, Saroda was in his (Upendra 
Lai's) shop on the night of the dacoity 
and did not come out till the dacoits 
had left the house of Jiban Kristo. This 
evidence, it appears, is in direct conflict 
with what Saroda says that he was 
sleeping in his own house; and the 
learned Judge says: 

You should bear in mind that jSaroda is 
the first informant in this case. He says that 
he was in their cutchery ghur on the night of 
the dacoity and has identified one of the 
accused as being among the dacoits. If you 
believe this witness, Saroda could not see the 
occurrence nor was it probable for him to 
identify any of the dacoits; you should also 
bear in mind that the witness did not say in 
the lower Court that Saroda was in his shop 
that night. He says that he did not say so 
as nobody had asked him. 
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Later on, in summing up the evidence 
against each of the accused, the learned 
Judge says with regard to Nizamat Ali: 
Saroda identified him as being among the dacoity 

Then, in brackets, he says: 

You should in this connexion consider the 
evidence of Upendra Chowdhury that Saroda 
was in his shop on the night of the dacoity, 
and should also bear in mind that there were 
three test identifications in jail and Saroda 
could not identify anyone on the first two 
occasions; *' 

and, later on, when dealing with the 
case of the appellant Eunoch, the learned 
Judge says: 

You should bear in mind that Exs. P and G 
show that Saroda could not identify anyone 
on a previous test identification. 

It appears, therefore, that at least- 
on four occasions in the course of his- 
charge, the learned Judge put it to the* 
jury that it was only on the third at- 
tempt that the witness Saroda succeeded 
in identifying this appellant Nizamat. 
The question evidently that he loft to* 
the jury to decide was whether iu these* 
circumstances it was safe to accept the* 
evidence given by this witness in Court 
and ho told the jury moreover that, in 
the first information, Saroda did not say 
that he had recognized anybody. So, 
there can be no room for doubt that the 
learned Judge put everything in favour 
of this accused before the jury and we- 
do not consider that he could have done 
anything more. It was not his business 
to assume the part of the defence counsel 
It was his duty to place the evidence 
before the jury as he found it and, 
though the inference left to be drawn 
reasonably was that it would be unsafe 
to accept this evidence, it was certainly 
open to the jury to believe what the 

witness said and to accept it, if they 

chose to do so. We think, therefore, that 
there is no substance in the argument 
that there has not been sufficient direa* 
tion on behalf of the learned Judge. 

We now proceed to deal with the 

case of the appellant Naju Mia. He 

has been represented at the hearing be- 
fore us by Mr. Das Gupta who has raised 
two points in the course of his argument. 
The first is that the confession made by 
Naju was made under such circumstan* 
ces as to leave little doubt that it was- 
not a voluntary confession and the second 
is that the learned Judge omitted to* 
charge the jury that the articles found iik 
the house of this appellant were not- 
mentioned in the first list given by JibaiiL 
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Kristo, on the day following the dacoity. 
Now with regard to the first point, the 
confession was recorded by the Sub- 
Deputy Magistrate BabuUpendra Narain 
Chowdhury who stated that he had re- 
corded the confession after giving the 
accused the necessary warning before 
recording it and also after saying that 
thgre was no police officer present and 
giving him sufficient time — an hour or 
so — 16 reflect before co*mmitting himself. 
Now, the confession itself ran like this. 
The learned Magistrate said : 

1 am a Magistrate. There is no policeman 
here. If you want to make any statement of 
your own free will, you may do so. Don’t say 
anything you are tutored to say. Don’t say 
anything even under threat from anyone. You 
may say anything or not as you please. There 
is no obligation of any sort. If you admit any- 
thing, it will* be recorded as evidence and will, 
if necessary, be used as evidence against you. 
Do you want to make any confession? 

Naju Mia replied: 

I want to make a clean breast of everything 
for the reason that, if I serve the Government 
in any way, the Government may take pity 
cn me. 

It is contended by Mr. Das Gupta that 
this statement of the appellant, Naju 
Mia is in itself sufficient to render this 
confession inadmissible. But having re- 
|gard to the provisions of 8. 24, Evidence 
•Act, it seems to us that there must be 
something from which we are to infer 
jthat the inducement or promise was 
given to the accused by some person who 
lhad autblority to give it. It is not enough 
[for the accused to entertain a hope, 
jwhich may turn out to bo an idle hope, 
jthat in consequence of his giving certain 
information, he would be rewarded by 
the Government. It must be shown that 
the hope was directly inspired by some 
one who had authority to make the pro- 
mise. There is nothing of the kind hero. 
In fact, the opening words of his state- 
ments are: 

, No one has pinned me nor asked under me- 
naces to say anything. I want to unburden 
myself of all that has happened. 

Now, with regard to this, the learned 
Magistrate said that he believed that the 
confession was a voluntary confession and 
he gave a certificate to that effect. In 
dealing with it, the learned Judge says: 

Although I have admitted the retracted con- 
fession of the accused Naju Mia, it is for you 
to appraise the value of that confession. The 
weight to be given to such confession depends 
upon the circumstances under which it was 
given and the circumstances under which it 
was retracted. It will, in short, be undafe for 
you to rely upon the retracted confession of 


Naju Mia, unless, after consideration of .the 
whole evidence in this case, you are in a position 
to come to the unhesitating conclusion that the 
confession is true. Even in that case it is evi- 
dence against Naju Mia but not against others. 

We are of opinion that it is a per- 
fectly correct statement of what the law 
governing a retracted confession is. The 
learned Judge then proceeds to put the 
dates of his arrest, of the search of his 
house and of his confession and he says 
that it is after all for the jury to consider 
whether the confession was a voluntary 
one and whether there is evidence strong 
enough to corroborate the finding of cer- 
tain articles which were stolen in the 
house of this accused. 

In regard to the second point raised by 
the learned vakil, the learned Judge has 
dealt with all the articles discovered in 
the house of Naju*after the search. Prima 
facie, the place where they were dis- 
covered and the cautious concealment of 
all these articles would lead to the in- 
ference that they were stolen property 
and evidence was led by the prosecution 
to show that the articles so discovered 
were, in fact, articles stolen from the 
house of Jiban Krishna. The learned 
Judge has told the jury that some of 
these articles were mentioned in the list 
filed by Earn Krista and that the others 
were not in that list and he has said: 

You should bear in mind that except the 
Baju and earring no other ornament is men- 
tioned in the list submitted by Jiban Kristo on 
16th January 1926, Even with regard to these 
two items, there is discrepancy regarding 
weight. In considering the evidence you should 
in the first place bear in mind the discrepan- 
cies and contradictions which I have pointed 
out to you and to which your attention haa 
been drawn by the defence pleader and you 
should consider how far those discrepancies 
and contradictions are due to faulty memory. 

There was, therefore, a clear direction 
to the jury that they would have to make 
up their minds, whether, in spite of these 
contradictions, omissions and discrepan- 
cies, there was evidence on which they 
felt that they could safely rely. The 
verdict shows that they considered the 
evidence satisfactory. We think, there- 
fore, that there is no substance in this 
point. 

We have still to deal with the case of 
the remaining three appellants .Samiud- 
din, Bakshu Mia and Eunoch Mia. The 
evidence against these three persons is 
very much of t he same character, and it 
is of persons who saw them on the day of 
the occurrence in two sampans and land- 
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ing at; Chowdhury’s Ghat; and of wife- 
nesses who say that they saw them again 
boarding the sampans at the Chow 
dhury’s Ghat on the day after the da- 
ooity. The prosecution case evidently 
was that these men were associated toge- 
ther in these sampans both prior to and 
after the daooity. Though it cannot be 
said that that evidence is conclusive, it 
was no doubt open to the jury, if they 
thought so, to hold that these facta 
showed that these appellants had actu- 
ally taken part in the dacoity and we 
cannot say that their decision is wrong. 
This appeal, in our opinion, has no subs- 
tance in it. 

On these considerations, we are of opi- 
nion that the appellants have been justly 
convicted. We accordingly affirm the 
conviction and sentence and dismiss 
all the three appeals. 

N.K. Appeals dismissed. 
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Mukerji, J. 

B, N. By. Go. Ltd. — Defendant — Peti- 
tioner. 

V. 

Tara Prosad Maity — Plaintiff — Oppo- 
site Party. 

Civil Rule No. 1057 of 1927, Decided 
on 6th December 1927, against order 
of Munsif, Dauton (Midnapur), D/- 21st 
June 1927, in Small Cause Suit No. 58 
of 1927. 

(a) Provincial Small Ca%ise Courts Act, 
Art» 35 (a) — Suit for damages for loss of 
animal on the grotmd that the animal was 
hilled due to negligence of the Railway Com- 
pany in not fencing the line, in driving too 
fast and not taking precautions in frightening 
away the animal — Allegations do not constitute 
mischief and the Article has no application. 

In a suit for damages against the Railway 
Company tor damages for loss of an animal the 
allegations were that due to the negligence of 
the defendant company in not fencing the 
railway line, and in driving the locomotive to 
the utter disregard of public safety, life and 
property, and the company’s servants in charge 
of the engine not taking proper precautions in 
frightening away the animal, the plaintiff was 
put to the unnecessary loss of the animal which 
was thrown down the embankment, sustaining 
injuries which resulted in its death. 

Beld : that the said allegations in the plaint 
constituted a case of negligence which even, 
if wilful, fell far short of those requisites which 
would go to make out any such intent or know- 
ledge as is necessary to satisfy the definition of 


“mischief” as given in S. 425, and Art. 36 (ii) 
would not apply. [P 505 C 2] 

(b) Railways Act, S. 16 — No restriction 
imposed upon the company as regards their 
right to use locdmotives only at scheduled times 
or at a speed less than scheduled speed — Incon- 
venience to public is not a ground of action. 

Where there is no restriction imposed on the 
Railway Company as regards their right to use 
locomotives only at scheduled times or at a 
particular speed, whatever nuisance or incf)n- 
venience may be caused to the public in general 
it cannot be regarded as a violation of any duty 
which the company owe to them or as amount- 
ing to any negligence which may form a ground 
of action so far as they are concerned : R, v. 
Pease, (1832) 4: B & Ad. 30, Ref. [P 506 0 1] 

(c) Tort — Negligence — A driver of a Railway 
Company is not bound to be on the look out to 
see if any trespassers are on the[line — Driver* s 
failure to whistle in consequence of which any 
loss %s sustained is no negligence on the part of 
the driver. 

There is no principle or authority which 
demand that a driver running an engine on 
the open lines at places where there are no 
level-crossings or which are not known to be 
ordinarily used for purposes of crossing the 
rails is bound to be on the look out to see if 
any trespassers are on the lines. A Railway 
Company allowing persons to cross the line 
otherwise than by a level crossing is not in 
duty bound to use care to protept such persons. 
Omission to notice and the failure to blow a 
whistle in consequence of which any loss is 
sustained does not amount to negligence ; Cases 
Referred. [P 507 0 1] 

^ (d) Tort — Negligence — No statutory provi- 
sion to fence a railway line — Animal straying 
and killed on the railway line^No evidence 
that accident was caused by any negligence on 
the part of the driver — The Company is not 
liable. 

The company is under no obligation, statu- 
tory or otherwise, to fence the line and if an 
animal strays and grazes on to the railway 
line and in consequence is killed and there is 
no evidence that the accident is caused by any 
negligence ou the part of the driver of the 
train, the company is not liable : Henry Conder 
V. Ballaprosad Bhagwandin (1835), fJn. P. J. of 
Bom. H. G. 91, Foil. ; {Case law dis'cussed). 

[P 508 C 2] 

Prohodh Chandra Ghatterjee — for Peti- 
tioner, 

Satcowripati Boy-^iov Opposite Party. 
Judgment. — This Rule relates to a 
decree for damages which the plaintiff 
has obtained against the .defendant com- 
pany for having knocked down and killed 
a bullock belonging to the plaintiff. The 
incident happened on the 3rd February 
1911, afc about 11 a. m., when a light 
engine belonging to the defendant com- 
pany and run by one of the company’s 
drivers was proceeding up the railway 
line from Danton to Lakhannath Road, 
bumped against the bullock which at 
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that particular moment happened to be 
on the railway line, and as a result the 
bullock was thrown down the embank- 
»ment, sustaining injuries which resulted 
in its death. 

The negligence upon which the action 
was founded in the plaint was set out 
dn para. 5 thereof which ran in these 
words : 

That due to the negligence of the defendant 
company in not fencing the railway line, and 
in driving the locomotive to the utter disregard 
of public safety, life and property, and the 
company’s servants in charge of the aforesaid 
engine not taking proper precautions in fright- 
ening away the unfortunate animal the plain- 
tiff was put to the unnecessary loss of Rs. 49 
which the defendant company is bound to pay. 
Rs, 49, thus claimed, it should be mentioned, 
was the price of the bullock. 

By a petition subsequently filed by the 
.plaintiff the following words were added 
to the said paragraph : 

That the defendant company is bound in 
law and equity to erect and maintain sufficient 
fences on both sides of the railway line to 
prevent the cattle of the owners and occupiers 
of the -adjoining lands from straying on the 
railway lines, and the plaintiff being the 
owners of such adjoining lands is entitled to 
protection against the straying of plaintiff’s 
cattle from the plaintiff’s lands where such 
cattle are lawfully kept by the plaintiff, etc. 

In giving his reason for holding the 
defendant company liable the learned 
Munsif has said in his judgment : 

To my mind these three factors, viz, (1) the 
running of the engine at the unscheduled time, 
(2) the terrific and unwarranted speed at which 
it was proceeding, and (3) the failure to blow 
the whistle to avert the accident, combine to 
fasten the liability for the loss of the bullocks 
on to the defendant company. 

There was a plea of contribufeory negli- 
gence set up on behalf of the defendant 
company. It has been overruled. The 
learned Munsif has found that in the 
cultivated lands which lie on both sides 
of the railway line the villagers enjoy a 
customary right of grazing their cattle 
during this particular season and that as 
no fencing subway or level-crossing has 
■been provided by the defendant company 
for going from one side of the railway 
line to the other, cattle cross the line at 
any point they choose. He appears to 
have been of opinion that the bullock 
had apparently gone over to the west 
of the embankment to graze and was 
coming back to its shed on the east of it, 
when it was knocked over. 

In the aforesaid view of the matter the 
learned Munsif has decreed the suit. 


The defendant company have obtained 
the present rule. 

It will be convenient at the outset to 
dispose of the objection that has been 
raised as to the jurisdiction of the trial 
Court to deal with the suit as one cog- 
nizable by the Court of Small Causes, 
it being urged that the suit is excepted 
by Art. 35 (ii), Sob. 2 to the Act inasmuch 
as the allegations upon which the suit 
itf found constitute the offence of mischief 
as defined in the Indian Penal Code. In 
my opinion the said allegations in the 
plaint constitute a case of negligence 
which even, if wilful, falls far short ofj 
those requisites which would go to make’ 
out any such intent or knowledge as isj 
necessary to satisfy the definition of 
mischief as given in S. 425, I P. C. 
The action, as I understand it, is founded 
upon negligence — negligence of the defen- 
dant company themselves as regards 
certain matters and negligence of their 
servants as regards others for which 
the defendant company as masters are 
sought to bo made liable. To such an 
action the article in question, in my 
judgment, has no application. 

The other objections that have been 
urged as to the validity of the deoreo 
need not be set out in detail as they cover 
the whole range of the reasoning of the 
learned Munsif and it would bo more 
convenient to deal with the reasons them- 
selves rather than the contentions that 
have been put forward against those 
reasons. 

As regards the facts : it is fairly clear 
upon the evidence of plaintiff's witness 
1 and plaintiff’s witness 2 that the 
bullock had been taken to the west of 
the railway line to graze and was left 
there, that before the impact it had got 
on to tho embankment, that, at the time 
of the impact, it was grazing on the line, 
and that it was caught in the cowcatcher 
and was thrown over to the west receiv- 
ing the injuries which resulted in its 
death. The finding of tho Munsif that 
it was apparently coming back to its 
shed on the east may or may not be 
correct. 

Of the three factors to which the 
learned Munsif has referred in his judg- 
ment as constituting tho ground of the 
defendants’ liability, two viz , “tho runn- 
ing of the engine at an unscheduled time” 
and “the terrific and unwarranted speed 
at which it was proceeding,” are matters 
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^hich hardly come into the question. 
The legislature having in Ch. 4, Rail- 
ways Act (9 of 1890), made provisions for 
the opening, closing and use of railways 
and it not being suggested that there was 
any restriction imposed on the defendants 
as regards their right to use locomotives 
only at scheduled times or at a speed less 
than the speed at which the engine was 
travelling, whatever nuisance or incon- 
venience may be caused to the public io 
general cannot he regarded as a violation 
jof any duty which the defendants owe to 
Ithem or as amounting to any negligence 
which may form a ground of action, so 
far as they are concerned. King v. Pease 

(1) has made it perfectly plain that 
where the legislature has authorized the 
formation of a railway, the circumstance 
of the use made by the company of their 
railway involving more than ordinary 
risk cannot justify the imposition on 
the company of a larger degree of res- 
ponsibility than the Act of Parliament 
prescribes. 

In considering the third ground, namely, 
‘‘the failure of the defendant company 
to blow the whistle,” I think it must be 
held on the facts that the whistle was not 
blown. The driver says that he does not 
recollect having knocked over anything 
on the day in question. He says that 
when cattle obstruct the way drivers 
always sound whistles, but he does not 
remember whether he did so on the day 
in question. He says that when whistles 
are sounded cattle get scared and get 
away. Whether the evidence of the 
driver is true or false it is not possible 
to say, but it is diMcult to believe that 
it is wholly true. Now to render the 
company liable for the omission on the 
part of the driver to whistle it is neces- 
sary to prove that the driver has been 
guilty of a breach of duty or an error of 
judgment or that he saw the danger and 
failed to give warning. Failure to whistle 
is not the omission of any statutory pre- 
caution not only here but also under the 
English law, Neioinan v. L. & S. W, By 

(2) ; but in certain circumstances it may 
be reasonable to whistle and failure to do 
so may be evidence of negligence, e. g , 
James v. N. E. By. Co. (3), Gray v. N. 

U) [lb32j 4 B & Ad.'30=2 L. J. M. G. 26=1 
N & M 690. 

(2) [1891] 55 J. P. 375. 

(3) [1867] 2 C. P. 634n=36 L. J. C. P. 255n. 

(4) [1883] 48 L. T. 904. 


Co. (5), Davey v. L, &S. W. By. (6), and 
Dublin Widow and Wexford By. v. 
Slattery (7). No abstract rule can be- 
laid down as to the circumstances under 
which the driver would be bound to- 
whistle notwithstanding that it is not a 
statutory duty to do so, but on the whole* 
it seems that the duty arises only when 
the circumstances call for a warning ^to- 
be given. If the^uty did arise, it would 
not be an absolute defence to say that' 
the whistle if blown might or might not 
have scared away the bullock and it 
would always be a matter for the jury’ 
the Court not being bound to presume* 
as a matter of law that the wbistlo 
would have been useless: Barker v.L. & 
S. W. By. Co. (8). In the present case 
nothing has been proved to indicate that 
the driver had in point of fact noticed 
the bullock and still did not whistle. It 
is unnecessary, therefore, to discuss the* 
liability of the defendant company ort 
the footing of such a state of things. If 
the driver did not notice the bullock can 
it be said that he was guilty of negli- 
gence; ‘‘Negligence,” as Alderson, B ^ 
said in Blyth v. Birmingham Waterworks 
Go. (9) 

is the omission to do something which a rea- 
sonable man, guided upon those considerations 
which ordinarily regulate the conduct of 
human aflairs would do or doing something 
which a prudent man would not do. 

The standard of care ordinarily re- 
quired in each particular case has to be* 
determined and the question to be con- 
sidered is whether such a standard has^ 
been attained; the standard being founded^ 
upon a consideration of the ease which- 
would be observed by a prudent and rea- 
sonable man: Metropolitan By. v. Jack" 
son (10). A driver who is running an. 
engine on the lines of a railway is ex- 
pected not to disregard any signals or 
disobey any rules. He is expected also* 
to bo cautious as regards the safety of the. 
locomotive and the rolling stock, and of 
passengers, invitees, licensees and the* 
like. Even as regards trespassers it may 
be conceded, though there seems to be 
® Q tue divergences of opinion i n this res- 

■(5j [1891J 8 T. L. R. 31n. 

(6) [1884] 12 Q. B. D. 70=48 J. P. 279=53 
L. J. Q. B. 58=49 L. T. 739. 

(7) [1879] 3 A. C. 1155=27 W. R. 191=39* 
L. T. 366. 

(8) [1891]8T. L. R. 80. 

(9) [1856] 11 Ex. 781=4 W. R. 294=2 Jur. 

. (N. S.) 333=25 L. J. Ex. 212. 

(10) [1878] 3 A. C. 193*47 L. J. 0. P. 303 =26. 
W. R. 175=37 L. T. 679. 
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pect, that extra care should be taken not 
to injure the public if they are known 
to frequent or cross at a particular point 
though without any right. Omission to 
take such extra care under the last-men- 
tioned circumstances has sometimes been 
held to afford a ground of action while at 
others not, e. g., such cases as Bilhee v. 
L. S, & S. C. By. (11), Lowery v. Wal* 
her (12) and Murley .v. Grove (13). 
There is, however, no principle or autho- 
rity which demand that a driver running 
an engine on the open lines at places where 
there are no level crossings or which are 
not known to be ordinarily used for 
jpurposes of crossing the rails is bound to 
'be on the look out to see if any trespassers 
are on the lines. A railway company 
allowing persons to cross the line other- 
jwise than by a level crossing is not in 
|duty bound to use care to protect such 
persons : Harrison v. N. E. By. Co. (14),' 
but if it is such a place where persons 
are in the habit of crossing, the Com- 
pany has to take reasonable precautions 
in the use of the spot, even though there 
is no right of way there : Barrell v. 
Midland By. Co. (16). The evidence 
such as it is in the present case, shows 
that there is no bend at or near the spot 
and the lines run straight. There is 
ample authority for the view that if the 
driver was unaware of the danger and had 
no reason to anticipate it the liability 
would not arise : Simon v. London Gen- 
eral Omnibus Co. (16). Hase v. London 
General Omnibus Co. (17). I am un- 
able to hold on a consideration of all the 
surrounding circumstances that the 
omission to notice the bullock and fail- 
ure to blow the whistle amounted to 
negligence on the part of the driver. 

The question whether the Railway 
Company are bound to provide level- 
crossings or subways does not really 
arise in the present case, as it is not the 
plaintiff’s case that any public road was 
being used by the bullock that was killed. 
The law relating to the obligation of 
the Railway Company to provide for the 

(11) [1866] 34 L. J. C. P. 182=18 0. B. (N. S.) 
684=13 W. R. 779=13 L. T. 146=144 E. 
R. 671=11 Jur. (N. S.) 745. 

(12) [1910] 1 K. B. 173=79 L, J. K. B. 297= 
64S. J. 93=26 T.L. R. 103=101 L. T. 
873. 

(13) [1882] *46 J. P. 360. 

(14) [1874 J 29 L. T. 844=22 W. R. 335. 

(15) [1888] 1 F. & P. 361=116 R. R. 925.- 

(16) [1907] 23 T. L. R. 463. 

(17) [1907] 23 T. L. R. 616. 


safety of the public crossing the line at 
level-crossings will have no bearing oa 
the present case. 

It is not alleged that the defendants, 
have failed to comply with any statutory 
provision or carry out a requisition in 
this respect made by a competent autho- 
rity or even by the public or any particular 
individual. The omission to provide 
them, if they are necessary, may have^ 
caused inconvenience to the public ,and 
may be taken*to have formed a legitimate^ 
ground of complaint ; but for the pur- 
poses of the present suit the matter is 
irrelevant. On this head -the more im- 
portant question is whether the defen- 
dants knowing as they must have, that 
men and cattle are likely to cross the 
lines were not bound to make and main- 
tain proper fences to prevent the cattle 
from straying on to the lines. Under 
the English law the Railways Clauses 
Consolidation Act, 1845 (8 & 9 Vic. c. 20)> 
has imposed a statutory duty on a Rail- 
way Company to make and at all times 
to maintain proper fences between the 
railway' and adjoining land, and, as 
pointed out by Lush, J., in Buxton v. 
H. E. By. Co. (18) : 

If the fence is not sufficient and in con- 
sequence the cattle in the adjoining field stray 
on to the line and are killed, the eompany are 
answerable to the owners whether they are 
guilty of negligence or not, 

There is no duty in a Railway Com- 
pany to fence their line of railway as 
towards passengers or persons already on 
the line ; the duty in them is towards 
persons off the line to prevent the latter 
from getting or straying upon it per 
Bramwell, B , in Harrold v. G. W. By, 
Co. (19). The duty thus cast upon the Rail- 
way Company by the statute is the shift- 
ing but not varying of the obligation, 
that is imposed on ordinary tenants by 
the common law and is co-extensive with 
that obligation and does not go further 
than the prescriptive liability of a ser- 
vient tenement. Such fences separate 
the land taken for the use of the railway 
from the adjoining land not taken and* 
protect such lands from trespass or the* 
cattle of the owners or occupiers thereof 
from straying thereon by reason of the 
railway. It is a duty which they owe- 
only to the owners and occupiers of the^ 
adjoining lands or persons claiming. 

(18) U868] 3 grB. 649=9” B & S 82i=16 W. R.. 

1124=37 L. J. Q. B. 258=18 L. T. 795. 

(19) ri866] 14 L. T. 440. 
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through them and not the world in gen- 
eral. So where the plaintiff’s sheep es- 
caped from his close through his own 
defect of fences and escaping thence on 
the defendants* railway were killed, it 
was held that the defendants were not 
liable : Bichetts v. East and West India 
Docks (20). In that case Jervis, C. J., 
speaking of the old prescriptive common 
law obligation said : 

The rule upon the subject is well laid down 
in notes to Promfret v. Ricroft (21) : The gene- 
ral rule of law is, that I am bound to take care 
that my beasts do not trespass on the land of 
my neighbour, and he is only bound to t«-ike 
• care that his cattle do not wander from his 
land, and trespass on mine, Tenant v. Ooldwin 
(22), Churchill *v. Evans (23) and Boyle v. 
Tamlyn (24) ; and, therefore, this kind of 
action will only lie against a person who can 
be shown to be bound by prescription or spe- 
cial obligation to repair the fences in question 
for the benefit of the owner or occupier of the 
adjourning land- And no man can be bound 
to repair for the benefit of those who have 
no right. Therefore, the plaintiff cannot re- 
cover for the damage occasioned to his cattle 
by their escape from the adjoining close 
through the defect of the defendant’s fences, 
unless the plaintiff had an interest in that 
close, or a license from the owner to put them 
’ there, 

SO also would no action lie even where 
the cattle had escaped from an ad- 
joining highway unless they were law- 
fully using the highway that is passing 
and re-passing there : Dovaston v. Payne 

(25) . A customary right of grazing on 
the lands adjoining the railway lines 
has been proved in this case, but there 
is no statutory liability hero in this res- 
pect. In England, apart from statute, 
there is no common law liability to put 
up a fencing enclosing the lines where 
there is no highway adjoining, and on the 
facts disclosed in the present case an ac- 
tion for trespass would have been main- 
’tainable by the Bailway Company against 
the owner of the cattle if the cattle 
strayed on the line and committed dam- 
ages. Eidley, J., in\IIolgate v. Bleazard 

(26) in stating the law on the subject 
said : 

In Bullen and Leake on Pleading, Edn. 3, 
1 ). 329 ... it is laid down that the “ general rule 

(20) [1852] 12 0. B. 100=21 L. J. G. P. 201^7 
Railw. Gas. 295=216 Jur. 1072. 

(21) [1666] 1 Wmo. Sound 321. 

• (22) [1700] 6 Mod. 311. 

(23) [1809] 1 Taunt. 529-10 R. R. GOO. 

(24) [1827] 6 B &.G 829=^5 L. J. K. B. (0. S.) 
134=30 R. R. 343=9 D & R 430. 

(25) [1795] 2 H. Bl. 527=3 R. R. 497. 

<26) [1917] 1 K. B. 443=86 L. J. K. B. 270= 
33 T. L. R. 116=115 L. T. 788. 
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of law is that the owner of cattle is bound to 
take care that they do not trespass on the 
land of others. ” In other words that it is 
his duty as a general rule of law to keep his 
fences in such a condition as will prevent 
them from tresp^^ssing. The passage con- 
tinues : “ But the owner of the land ” that is, 
the other owner upon whose land the trespass 
is committed “ may be bound by prescription 
or otherwise to maintain and repair a fence for 
the benefit of the owner of the adjoining k^nd 
who may have a co/’responding right to have 
the fence so maintained and repaired. 

Tha present case is similar in all 
cardinal respects to the 'case of Henry 
Conder v. Ballaprosad Bhagwandin (27) 
in which Sir Charles Sargent, C. J., and 
Fulton J., dealing with a claim for com- 
pensation for the loss of a buffalo which 
strayed, while grazing, on to the railway 
line and was killed said : 

The obligation imposed on railway com- 
panies of fencing their railway by 8. 21, Act 
18, 1854 was repealed by Act 25 of 1871, and 
in lieu thereof there was substituted the power 
to the Governor-General or Local Government 
to make rules for fencing as provided by S. 21 
of the Act . . . Nor have any rules been issued 
to the company under the Acts 4 of 1879 or 9 
of 1890, 

and on the finding that the company 
was under no obligation statutory or 
otherwise, to fence the line and there be- 
ing no evidence that the accident was 
caused by any negligence on the part of 
the driver of the train the company was 
held not liable. 

The view of the defendant's liability 
taken by the learned Munsif, in my opin- 
ion, is not correct. The rule must be 
made absolute and the plaintiffs’ suit 
dismissed with costs in the trial Court 
as well as in this Court. Hearing-fee in 
this rule is assessed at one gold mohur. 

N.K. Buie made absolute. 


(27) [1895] Un. P. J. of Bom. H. G. 91. 
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Bankin, C. j., and C. C. Ghose, J. 

Sarat Chandra Deb and others — Defen- 
dants — Appellants. 

V. 

Dharani Mohan Boy — Plaintiff — Ees- 
pondent. 

Appeal No. 2343 of 1925, Decided on 
16th February 1928, from appellate de- 
cree of 1st Sub- Judge, Zillah 24 Par- 
ganas, D/- 19th June 1925. 
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(а) Bengal Cess Act (9 o/ 1880), S. A-CuUi- 
vating raiyat. 

The rent of Es. 100 must; be taken as applied 
to &he whole of the land which is onltivated by 
the person in question. [P 510 C 1] 

(б) Bengal Cess Act (9 0/I88O), S. 41 (3)— .4 
cultivating raiyat only can be assessed %n a less 
onerous manner as regards rate than a holder 
of a tenure, 

A person who is a cultivating raiyat only can 
be assessed in a less onerous^manner as regards 
rate than if he were a holder of a tenure as de* 
fined by S. 41 (3). [P £09 0 2] 

Pyari Mohan Ghatterji and Gurudas 
Mukherji — for Appellants. 

Mritunjoy Ghatterji and Biraj Mohan 
Boy — for Respondents. 

Rankin, C. J. — In this case the ap- 
pellants are interested in each of the 29 
tenancies under the plaintiff. The plain- 
tiff brought his suit for extra cesses due 
to him from the defendants in the follov7- 
ing circumstances : It appears that the 
plaintiff made a return as required under 
S. 17, Cess Act, and in that return he des- 
cribed the defendants on the footing that 
they were cultivating raiyats within the 
meaning of the Cess Act. Thereupon 
that return having been scrutinized by 
the Collector, the Collector issued a notice 
under S. 24 upon the defendants requir- 
ing them to make a return. They said 
that they made a return and I am satis- 
fied that thereupon action was taken by 
the Collector to put the defendants* names 
on the Cess Valuation Roll in part 3. 
It appears that they were described as 
tenure-holder 84 and to that number the 
names of the defendants were supplemen- 
ted. On that basis the plaintiff brought 
his suit, because the plaintiff having 
hitherto got cesses from the defendants 
on the footing that they were cultivating 
raiyats properly entered in part 2, Cess 
Valuation Roll, now claims that as he 
has to pay Government cesses on the basis 
that these defendants were not cultivat- 
ing raiyats he was entitled to the balance 
from the defendants. These facts are not 
disputed and the only question which is 
raised in this appeal is the important 
question whether or not the defendants 
come within the definition of a cultivat- 
ing raiyat as used in S. 4, Cess Act — Act 
9 of 1880. 

Now if one looked at the scheme of that 
Act one would find in S. 41 that the 
amount of the cesses payable in respect 
of lands depends upon certain things. 
One particular rate is payable by every 


holder of an estate. Then every holder 
of a tenure has to pay to the holder of 
the estate or tenure within which the 
land held by him is included the entire 
amount of the road cess and public works 
cess calculated in a certain way. Every 
cultivating raiyat has to pay to the person 
to whom his rent is payable one-h/ilf of the 
road cess and public work cess calculated 
in a certain way. There can be no doubt 
that a person who is a cultivating raiyat 
can only bo asseSfbd in a less onerous 
manner as regards rate than if ho were a 
holder of a tenure as defined by the sec- 
tion. The question is whether the de- 
fendants come under the definition of 

cultivating raiyats ” and are entitled 
to the privilege of coming under Cl. 3 of 
the section. 

Now the point is this : that these de- 
fendants are interested in 29 different 
jamas the total rent of which amounts to 
more than Rs 100. They say that they 
themselves cultivate lands of each of 
those 29 holdings. They say that as in 
respect of none of the holdings which 
they cultivate they pay a rent exceeding 
Rs. 100, they are cultivating raiyats and 
therefore, although the total rent of the 
29 sach holdings exceeds Rs. 100, they are 
entitled to the privilege of paying road 
cess in the manner prescribed in Cl. 3, 
S. 41. Now to my mind that is not so. 
One has to remember first of all that* 
while these defendants may be raiyats 
and may acbually do cultivation, that 
does not make them cultivating raiyats 
for the purpose of the Cess Act. A culti- 
vating raiyat, according to the definition 
in the Act, means a person cultivating 
lands and paying rent therefor not ex- 
ceeding Rs. 100 per annum. There is 
therefore no argument to bo based *upon 
the fact that these peoples* holdings are* 
raiyati holdings or upon the fact that 
they themselves are cultivators. One* 
has to see whether they come within the 
definition of a “ cultivating raiyat. ’* If 
they do not themselves cultivate, it is 
clear from the definition of a tenure-hol- 
der that they are treated by the Act as 
tenure-holders. For that purpose one has 
to make up one’s mind whether or not 
persons may cultivate lands to a largo 
extent and remain cultivating raiyats 
provided they hold the lands in separate 
holdings. The intention of the Act is to 
look at all the lands the person in ques- 
tion cultivates and if he is a cultivator, a 
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jSmall’culfiivafeor, in the sense that his rant 
does not exceed Es. 100 then he is given 
the privilege of a cultivating raiyat. 
’Looking at the way in which the Act is 
framed it seems to me that it would be 
unworkable unless this Act intended to 
have regard to the total land which is 
cultivated by the individual claiming 
those privileges. It seems to me idle to 
make a maximum of Es. 100 if that is to 
apply to an individual holding. It makes 
no difference to thS policy of this Act 
whether a man has ten holdings or one 
holding. The object of the Act is not to 
compel people to sub-divide holdings un- 
necessarily. The Act intended to treat 
leniently a person who is an actual culti- 
vator of the soil provided he is not pay- 
ing a rent of more than Es. 100, that being 
^the limit within which that privilege can 
safely bo granted. In my judgment the 
rent of Es. 100 must bo taken as applied 
to the whole of the land which is culti- 
vated by the person in question. In this 
case wo know that the defendants culti- 
vate lands, but for the lands they culti- 
vate they pay altogether a rent exceeding 
Es. 100. I think, therefore, that the rea- 
isoning of the Subordinate Judge is in 
accordance with the intention of the 
statute. Ho says : 

No doubt cesses are assessed on lands, but in 
tbe case of persons paying more than Ks. 100 as 
annual rent, the assessment is on the basis ap- 
plioable to tenures. 

When a person holds two jamas paying 
a total rent of more than Es. 100 he is 
^or the purposes of assessment, a holder 
of a tenure. That seems to mo to bo the 
•correct determination of the point in dis- 
pute in this case. The point is not parti- 
cularly clear and speaking for myself I 
am much obliged to the learned vakils 
for their arguments. In my opinion the 
intention of the statute is the intention 
which the learned Subordinate Judge im- 
|)ute3 to the statute. In my opinion this 
appeal should be dismissed with costs. 

C. C. Ghose, J. — I agree. 

N.K. Appeal dismissed. 
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StJHRAWARDY AND JACKSON, JJ. 

Becharam Ghatterjee and another — 
Plaintififs — Appellants. 

V. 

Benode Behari Ghatterjee and others — 
Defendants — Eespoudents. 

Appeal No. 1914 of 1925, Decided on 
16th May 1928, from appellate decree 
of Addl Sub-Judge, Howrah, D/-llth 
Juno 1925. 

Specific Relief Act, S» 56 {j)~-Plaintij^ 
must show diligence and must not be guilty of 
laches. 

Mandatory injunction is an equitable relief 
and one of the principles on which such relief 
is granted is that the plaintiff must show dili- 
gence and must not be guilty of laches. An in- 
junction cannot be granted when the conduct 
of the plaintiff or his agent is such as to dis- 
entitle him to any assistance from Court. 

[P511 C 2] 

An encroachment by defendants began in 
19i0 and there was a verbal protest but no 
further action was taken. In 1922 plaintiffs 
sued for removal of the encroachment. They 
failed to prove that they were injured by the 
defendants* 

Held, that under the circumstances plain- 
tiffs were not entitled to get the relief they 
sought 16 Cal, 252, Befi [P 611 C 2] 

Gunoda Gharan Sen and U rukramdas 
Ghakrabarti — for Appellants. 

Sarat Ghandra Basak and Haradhone 
Ghatterjee — for Eespondents. 

Judgment. — This appeal is directed 
against the decree of the lower appellate 
Court dismissing the plaintiffs’ suit 
which was one for declaration of title 
and for a mandatory injunction against 
the defendants directing them to remove 
a portion of their privy which they have 
built upon the ejmali drain. The first 
Court decreed the plaintiffs’ suit on the 
finding that there was an encroachment 
by the defendants .on the ejmali drain. 
The lower appellate Court is of opinion 
that the plaintiffs have failed to prove 
that there was any encroachment by the 
defendants upon the ejmali drain, and 
this view it has been induced to hold by 
the fact that the present position of the 
drain was not demarcated in any of the 
maps prepared in the case. It appears 
that in 1904 a partition of the joint pro- 
perties was made through Court between 
the ancestors of the parties. The dis- 
puted drain was left .ejmali and it has 
been remarked by the lower appellate 
Court that it is difficult to determine for 
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•what purpose. This ejmali drain runs 
along the eastern side of the defendants* 
premises. The maps prepared in the 
•case do not show that it in any way 
iiouches the plaintiffs* promises. In 1909 
the mother of the present plaintiffs in- 
stituted a suit against defendants 1 and 9 
at\d another for a declaration that the 
disputed drain was the joint property of 
the parties and for a permanent injunction 
restraining the defendants from includ- 
ing the drain in their homestead. That 
•suit was decreed on 11th November 1909, 
but the mandatory injunction prayed 
therein was disallowed. It is not neces- 
sary to go further into the details of the 
litigation between the parties. It ap- 
pears that in 1920 the defendants began 
to erect a privy encroaching upon the 
drain as alleged by the plaintiffs. In 
1921’the decree in the plaintiffs’ mother’s 
suit was executed. No attempt was 
made to remove the encroachment by 
the defendants which, according to the 
•evidence in the case as found by the 
learned Subordinate Judge began some- 
time in 1920. The'present suit was in- 
stituted in 1922. On these facts the 
l^rned Subordinate Judge has held that 
tihe present suit was barred under 0. 21, 
R. 32, Civil P. C. In my judgment the 
■view taken by the learned Judge of the 
application of O. 21, R. 32, is not correct 
and that the suit does not necessarily 
fail because in the previous execution 
proceedings the decree- holder did not 
•complain against the encroachment made 
•by the defendants. 

The next question in the case is 
whetner under the ci^oumstances of 
the case the plaintiffs are entitled 
to the relief claimed by them in the 
suit The learned Subordinate Judge 
has held that the local investigation by 
the commissioners has not been satisfac- 
tory as they have not depicted on their 
maps the location of the drain as it 
stands at present. He, therefore, finds 
himself unable to say that there has 
been any actual encroachment by the 
defendants on the ejmali drain. If the 
matter had rested here we would have 
felt inclined to ask the Judge to recon- 
sider his decision and, if necessary, after 
a fresh investigation. But the real re- 
lief which the plaintiffs claim in this 
case is mandatory injunction, namely, 
An order upon the defendants to demolish 
the portion of the privy which they have 
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erected upon the ejmali drain. This re- 
lief, in the circumstances of the present 
case, they are not entitled to get. The 
encroachment according to the evidence 
of the plaintiffs themselves began in 1920. 
There was a verbal protest, but no further 
action was taken in the matter. Long 
after the completion of the structure the 
plaintiffs have brought this suit and 
claim that it should bo removed. This 
is a relief which they are not entitled to 
as a matter of right. It is an equitable 
relief and one of the principles on which 
such relief is granted is that the plain- 
tiffs must show diligence and should not 
be guilty of laches. Under S.56 (j). Specific 
Relief Act an injunction cannot be granted! 
when the conduct of the plaintiff or hisi 
agent is such as to disentitle him to any! 
assistance from Court. It is a settledj 
principle of law upon which mandatory' 
injunctions are granted that the party 
who claims relief must be active and 
prompt. Ho must when the injury be- 
gins protest against it, and if his pro- 
tests are not listened to he should follow 
it up by a suit in Court praying for an 
injunction against the defendant so that 
further injury may not be done. Benode 
Kumari Dassi v. Soudaminy Dassi (l) ; 
Woodroffo on Injunction, 4th edn 113. 

In our opinion the conduct of the plain- 
tiffs has been such as to disentitle them 
to any relief. They have further failed 
to prove that they have in any way been 
injured by the act of the defendants ex- 
cept that it is an encroachment upon the 
ejmali drain. They ’may have other re- 
medies open to them which we need not 
suggest ; but they are not, in the circum- 
stances of this case entitled to claim that 
the privy put up by the defendants 
should be demolished. That is the prin- 
cipal relief which they claim and since 
in our opinion they are not entitled to 
any such relief it is not necessary that 
any investigation should be made as to 
the nature of the encroachment alleged 
to have been made by the defendants on 
the ejmali drain. 

The learned Subordinate Judge had 
dismissed the plaintiffs’ suit. But it ap- 
pears that one of the claims in the suit 
was for declaration of the plaintiffs* 
ejmali title to the drain. This was not 
denied by the defendants and the plain- 
tiffs at any rate are entitled to get a de- 
claration to that effect 

(1) [1889] 16 Cal. 252. 
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The result is that this appeal is allowed 
and the decree of the lower appellate 
Court contirmrd with the modification as 
stated above. But in the circumstances 
of the case we do not allow any costs. 

D.R /r.k, Decree modified. 
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Mallik, J. 

Kantesioar Sarkar and another — Plain- 
tiffs — Appellants. 

V. 

Indramani -Das/iya— Defendant — Res- 
pondent. 

Appeal No. 2213 of 1925, Decided on 
24th January 1928, from decree of Sub- 
Judge, Rangpur, D/- 9th July 1925. 

(а) Bengal Tenancy Act, S. 153 — Rent, 

When a decree is given at the rate of rent 

admitted by the defendants it is not a case of 
determination of the annual rent payable as 
mentioned in S. 153 : 1 G, W, N 711, Foil, 

[P 612 C 2] 

(б) Civil P,C,, 0, 41, R, ^i-^-Question of 
relevancy of a document, thoiigh not raised in 
trial Court, can he considered by first appellate 
Court, 

The first appellate Court which is a Court of 
fact as well as of law can consider the question 
of the relevancy of a document which is only a 
piece f evidence, though this question was not 
raised in the trial Court. [P 512 C 2] 

Atul Chandra Gupta and Badhica" 
ranjan Guho — for Appellants. 

Mohini Mohan Bhattacharya and Nil 
Moni Goswami — for Respondent. 

Judgment. — This appeal arises out 
of a suit for recovery of arrears of rent, 
The plaintiffs claimed rent at the rate of 
Rs. 10 per year. Whereas the case of the 
defence was that the rent annually pay- 
able by the defendants waS’Rs, 2-8-0 only. 
The trial Judge accepted the figure as 
given by the plaintiffs and on that basis 
gave a decree to the plaintiffs for rent at 
the rate of Rs 10 per year. On appeal 
the lower appellate Court did not con- 
sider the plaintiffs’ evidence on the ques- 
tion of the rate of rent sufficient, and 
holding that the kabuliyat which had 
been filed by the plaintiffs in support of 
their case did not relate to the land in 
suit allowed the appeal and gave the 
plaintiffs a decree only at the admitted 
rate, namely Rs. 2-8-0 per year. The 
plaintiffs have come up to this Court on 
second appeal. 

A preliminary objection was taken on 
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behalf of the respondent that no second 
appeal lay in the present case under 
S. 153, Ben. Ten. Act. I think this ob*' 
jection is sound and should prevail. Tho 
amount that was claimed in the case was 
less than Rs. 100 and the second appeal 
comes against a decree passed by a Sub- 
ordinate Judge. The suit has been de-^ 
creed by the learned Subordinate Judge 
at the rate of rent admitted by the de- 
fendants and it has been held in Nekejaie 
v. Nanda Dulal Bankeja (l) when a 
decree is given at the rate admitted by 
the defendants it is not a case of deter-i 
mination of the annual rent payable asl 
mentioned in S. 153, Ben. Ten. Act. 

On the merits also I do not think that 
this appeal can succeed. As I have said 
before the learned Subordinate Judge 
found the evidence, which the plaintiffs 
adduced to substantiate their case, un- 
satisfactory. One of the documents which 
the plaintiffs filed was a kabuliyat. This 
kabuliyat mentions the rate of rent to be 
Rs. 10, but the learned Subordinate Judge 
although ho found that there was nothing 
suspicious about the genuineness of this 
document, came to the conclusion that 
the kabuliyat did not refer to the land in 
suit. It was contended on behalf of the 
appellants that the learned Subordinate 
Judge was not justified in raising this 
point in appeal as the point had been never 
raised before in the trial Court. But the 
lower appellate Court was a Court of 
fact as well as of law, and remembering 
that the kabuliyat was only a piece of 
evidence 1 do not think that it was be- 
yond the scope of the learned Subordinate 
Judge, in considering the question of the 
relevancy of that document and in hold- 
ing that that document which was 
nothing but an item of evidence, was 
irrelevant for the purposes of the case. 

The only point that was taken before 
me on the merits of the case, therefore, 
fails. The appeal is accordingly dis- 
missed with costs. 

D.R. /r.k. Appeal dismissed. 


(1) [1897] 1 C. W. N. 711. 
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Costello, J. 

Pauline White — Applicanfj. 

V. 

S, W. White — Opposifea Party. 

Application No. 6 of 1927, Decided on 
14:t\i July 1927, for ordering the oppo* 
site party to comply wit^h an order of 
Gregory, J., D/- 7th April 1927. 

Divorce Act^ Ss, 65 and 7 — Prooisions for 
the enforcement of ordet 3 under this Act are 
to be followed as provided in the Civil Proce- 
dure Code, 

All decrees and orders made by a Court in 
any suit or proceedings under the Divorce Act 
shall be enforced and may be appealed from in 
the like manner as the decrees and orders of the 
Court made in the exercise of its original civil 
jurisdiction and not by contempt proceedings 
even though it were the intent of S. 7 to bring 
into India all the rules of procedure in the 
Divorce Act iii England. [P 514 G 1] 

Judgment. — This is an application 
on behalf of the petitioner in a suit for 
judicial separation who had obtained an 
order for alimony pendente lite The 
application is made on behalf of the 
petitioner for an order that the respon- 
dent should carry out the terms of an 
order made by Gregory, J., dated 7th 
April 1927 whereby he was ordered 
to pay certain sums to the petitioner 
by way of alimony pendente lite, and 
the application further asks that in 
default of compliance with the order to 
pay the respondent be committed to jail 
as for a contempt of Court. 

On the previous occasion when the 
matter came up before me, by consent 
of counsel for the respective parties it 
was agreed that the order made by 
Gregory, J., should be varied and that 
in future the respondent should pay 
to the petitioner's solicitors the sum of 
Es. 400 or rather the equivalent of it in 
English money, that is to say, £30, by 
delivering to them a cheque upon an 
English bank on the 7th of each month. 
That agreement will be embodied in an 
order of this Court. The question then 
remains as to whether or not any order 
should bo made with regard to the 
costs of the proceedings. It is 'said on be- 
half of the respondent that the proce- 
dure adopted for the enforcement of the 
order of Gregory, J., will not lie and in 
fact it is incompetent for the Court to 
enforce an order of this character 'as for 
contempt. 

1928 C/65 k 66 
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It was very ably argued by Mr. Bar- 
well that proceedings by way of con- 
tempt will still lie in this country for 
the enforcement of an order of this kind, 
and he bases his argument upon this 
footing that in England until the pass- 
ing of the Debtor's Act in the year 1869 
it was the practice to enforce orders for 
the payment of alimony pendente lite 
by means of proceeding in contempt, and 
that it was only by reason of S. 4* Deb- 
tors Act, that such procedure was abo- 
lished. 

That would indeed appear to be the 
case and indeed Hill, J., ‘SO held in the 
case of Leavis v. Leavis which was 
decided in the year 1921 and is re- 
ported in 21, Pro. Div. It also ap- 
pears from that case and from other 
authorities that although noncompli- 
ance with an order for payment of 
alimony cannot be enforced by attach- 
ment by reason of S. 4, Debtor's Act, it 
nevertheless remains a contempt and has 
certain effects as a contempt, as for ex- 
ample in preventing a contumacious res- 
pondent himself from obtaining relief. 
It is clear from the English authorities, 
which I need not go into in any detail, 
that other orders made by the Divorce 
Court in England, as for example, an 
order requiring a respondent to furnish 
security for his wife's costs, may still be 
enforced by proceedings for contempt 
of Court. From all the authorities it 
indeed appears that noncompliance with 
any order made by the Divorce Court in 
England is a contempt of Court, but so 
far as an order which directs the pay- 
ment of money is concerned, although it 
is a contempt, it cannot bo enforced by 
attachment. 

Mr. Barwell argued that as there is 
no counterpart in this country of S. 4, 
Debtors Act of 1869, the English pro- 
cedure not only survives but is imported 
into the machinery of the CDurts of 
India, and that partly, if not wholly, by 
the operation of S. 7, Indian Divorce Act 
of 1879. 

It is perhaps a little difficult to follow 
the reasoning of that argument, because 
Mr. Barwell admitted quite frankly and 
indeed there are plenty of authorities to 
show that S. 7 is concerned not with 
adjective law but with substantive law, 
and it applies to matters which are not 
specifically otherwise dealt with in the 
Divorce Act. 


White v. White (Costello, J.) 



514 Calcutta 

However, be that as it may, even if it 
were the intent of S. 7 to bring into this 
country all the rules of procedure in the 
Divorce Court in England, it would not 
avail the petitioner in the present in- 
stance, not only because it is no longer 
the practice in England to enforce orders 
for payment of money made by the 
Divorce Court by means of contempt, 
but because there is in.the Indian Divorce 
Act itself an express direction as to the 
method by which orders of this kind are 
to be dealt with. S 55, Divorce Act, 
provides that all decrees and orders made 
by the Court in any suit or proceeding’s 
under this Act shall be enforced and may 
be appealed from in the like manner as 
the decrees and orders of the*Court made 
in the exercise of its original civil juris- 
diction. They may be appealed from 
under the laws, rules and orders for the 
time being in force. 

Therefore, in order to ascertain how 
orders made by the Court in any suit or 
proceeding under the Divorce Act should 
bo enforced, it is necessary to turn to the 
provisions of the Code of Civil Procedure 
and to see how orders of the Court made 
in the exercise of its original civil juris- 
diction are to be enforced, and upon 
turning to the Code wo find that by S. 36 
it is laid down that the provisions of this 
Code relating to the execution of decrees, 
shall so far as they are applicable, bo 
deemed to apply to execution of orders ; 
and by S. 2, Cl. 14, “order” is defined 
as meaning a formal expression of any 
decision of the civil Court which is not 
a decree. There can be no doubt, in my 
opinion, that the order made by Mr. 
Justice Gregory on the 7th July was an 
“order” within the definition of S 2, 
Cl. 14, and reading that in conjunction 
with S. 36 that order has to be enforced 
in accordance with the provisions of the 
Code relating to the execution of decrees, 
and there is an appropriate part of the 
Code dealing with the matter into which 
I need not go at the moment. Suffice it 
to say that the provisions relating to the 
execution of decrees for the enforcement 
of orders do not contemplate the Court 
dealing with the matter purely as one 
of contempt. On the contrary, there are 
various specific provisions laying down 
how the matter should be dealt with and 
how the debtor in default should be 
brought before the Court. 

In these circumstances it seems to me 
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that it is not competent for a Court to 
send a defaulting respondent to jail 
straightaway. The machinery dealing 
with the execution of orders must be 
complied with and then ultimately, if 
there is a failure to pay, the respondent 
may be committed to jail. 

From what I have said the consequence 
is that these proceedings are in a sense 
misconceived. Ih so far as they purport 
to be an application to commit the res- 
pondent to jail they are not in order. 
I will also observe that the petition itself 
prays that there shall be an order direct- 
ing payment, which is inconsistent with 
a proper application for commitment 
into prison as for a contempt. Having 
regard to all the circumstances I think 
the proper method of dealing with this 
question of costs is to say that there 
shall bo no order as to costs. 

a.l./r.k. Order accordingly. 
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B. B. Ghosh and Garlick, JJ. 

Suniti Sundari Devi — Plaintiff — Ap- 
pellant. 

v. 

Srikrishna ^Ghakravarti and others — 
Defendants — Eespondents. 

Appeal No 146 of 1926, Decided on 
23rd April 1928, from original decree of 
Sub-Judge, Murshidabad, D/- 20th Feb- 
ruary 1926. 

(а) Civil P.C., 0, 2, R. 6 — Plaintiff suing 
several defendants — Defendant 1 sued for re- 
moval from office of shebait — Suit against others 
for possession of debutter property separately 
purchased — Plainti ff should not be compelled 
to bring separate suits. 

Where plaiatifl brought a suit against seve- 
ral defendants, that against defendant I being 
for removal from the office of shebait and 
against the other defendants, who were separate 
purchasers of the debutter property alleged to 
be wrongfully alienated by defendant 1, for 
possession of those properties, 

Held : that it would not lead to a proper 
administration of justice to compel plaintifi to 
bring separate suits since these separate suits 
would have to be consolidated afterwards. 

[P51GC1] 

(б) Civil P. C., O. 21, R. 63 — Order against 
idols represented by shebait — Prospective re- 
presentative suing after a year — Suit would be 
barred. 

Where an order is made under 0. 21, R. 63, 
Civil* P- 0., against idols represented by a 
shebait, dismissing claim to certain property, 
a suit even by the prospective representative of 
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the idols would be barred if brought after a 
year. [P 516 0 1] 

Urukramdas Chakravarti — for Appel- 
lant. 

Bishiftdra Nath Sarkar, Kali Sankar 
Sarkar, Panohanan Ghose, Durgadas 
Boy, Batuk Nath Bhattacharjee and 
Sishir Kumar Banerjee — for Respondents. 

Jlkdgment. — This is an appeal by the 
plaintiff against the judgement and decree 
of the Subordinate Judge dismissing the 
euit. The suit was brought by the plain- 
tiff against several defendants. Her alle- 
gation against defendant 1 was that defen- 
dant i was the shebait of three idols, 
Krishna Jiu, Krishna Ray Jiu and Gopal 
Deb Thakur and the properties in suit 
wore the debutter properties of these 
three idols. Allegations were made 
against defendant 1 for misconduct and 
plaintiff brings this suit, the first prayer 
of which was that defendant 1 be removed 
from his office of shebait The second 
prayer is that she being in the line of 
ehebaits be appointed shebait of these 
three Thakurs There are various sets 
of other defendants in the suit. They 
are purchasers of various properties in 
private sales, sales in execution of de- 
crees and otherwise of different portions 
of the properties in suit. These defen- 
dants have no connexion with each other. 
The prayer is that the properties have 
been wrongfully alienated by defendant 1 
and that the plaintiff who asks herself to 
be appointed shebait of these three idols 
may be allowed a decree on behalf of the 
idols to recover possession of those pro- 
perties. A large number of issues were 
framed which would be found at p. 29 of 
the -paper book. ' Defendants 2, 3, 4, 5, 6 
and 7 contested the suit. At their request 
certain preliminary issues, that is, 1, 2, 
3, 4 and 13 were taken up by the learned 
Subordinate Judge for decision first. 
Issue 1 whether the plaintiff had any 
cause of action, was decided in her favour. 
Issues 2 and 3 related particularly to the 
question whether the suit was bad for 
multifariousness Issue 4 was whether 
the suit as against defendant 3 was barred 
by limitation. The last issue was with 
regard to the question of res judicata 
which also was decided in favour of the 
plaintiff. No question arises before us 
with regard to the plaintiff’s right to sue 
and with regard to the question of res 
judicata. 

The appeal before us refers to the ques- 
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tion of multifariousness and the point of 
limitation. The Subordinate Judge deci- 
ded those two questions against the 
plaintiff. He held that the suit as framed 
was multifarious and he asked the plain- 
tiff to elect within a certain date as to 
which of the defendants she wanted to 
proceed against and to amend her plaint 
accordingly The plaintiff did not do that 
within the time allowed and therefore the 
Subordinate Judge dismissed the suit. 

The plaintiff appeals to this Court and 
on her behalf the principal argument is 
that her suit ought not to have been dis- 
missed but the issues which affect the 
different defendants differently might 
have been separately tried. The argu- 
ment of the learned vakil for the appel- 
lant shortly stated amounts to this, that 
if she brought a separate suit against 
defendant 1 for his removal from the 
office of shebait and obtained a decree, 
that decree would be of no use as against 
the defendants who are alienees of the pro- 
perties which she alleges to be debutter. 
Therefore in their presence the questions 
whether defendant 1 was the shebait, 
whether the properties are debutter pro- 
perties, whether he is liable to be removed 
and whether the plaintiff should be ap- 
pointed the succeeding shebait on removal 
of defendant i are queitions in which each 
set of defendants is interested, and if she 
brought separate suits alleging the same 
fact making these defendants separately 
parties in those suits then obviously the 
Court in the exercise of its discretion 
would have consolidated all these suits 
for trial of these common issues of fact 
and law ; therefore it is not expedient 
that she should be compelled to bring the 
present suit against one sot of defendants 
alone and bring other suits against the 
other different sets of defendants, as in 
that case those suits would again be con- 
solidated and practically become one suit 
for the trial of the common issues. Her 
prayer therefore is that let the issues of 
fact and law which are common to all the 
defendants be tried together, and these 
are, as I have already said, whether the 
properties are valid debutber, whether 
defendant 1 was really the shebait and 
whether the plaintiff is entitled to have 
defendant 1 removed and next to have 
herself appointed as shebait. These ques- 
tions should bo tried. If the defendants 
have gob separate defences, and it does 
not appear from the issues that ^ any de- 
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fence was raised that assuming that the 
properties were debutter the sale to any 
of the defendants was for legal necessity 
of the Thakurs — if, as I say, there are 
any questions special to be tried with 
reference to any particular sot of defen- 
dants that question may be separately 
tried by the learned Judge in such a way 
as not to cause inoonvenience to the other 
defendants. It seems to me that, having 
regard to the circumstances of this case, 
that is the proper procedure to be adop- 
ted. No doubt the suit can very well be 
described as multifarious as these defen- 
dants claim different properties under 
different sales, but there are these common 
'questions of fact and law. Therefore it 
seems to us that it would not lead to a 
[proper administration of justice to compel 
ithe plaintiff to bring separate suits in 
Isuch a case as this, seeing that these 
separate suits would have to be consoli- 
'dated afterwards. 

The next question is with regard to the 
point of limitation and that arises in this 
way. The properties which defendant 3 
purchased were attached in Money Exe- 
cution Case No. 113 of 1921 in execution 
of a decree obtained against defendant 1. 
Defendant 1 as shebait of the idols put 
forward a claim to those properties. The 
claim was disallowed on 14th January 
1922. The thakur was bound to bring a 
suit within one year under x\rt. 2, First 
Schedule to the Limitation Act. That 
has not been done, and defendant 3 pur- 
chased the property in execution of the 
decree for which the attachment was 
made. Therefore the Subordinate Judge 
held that the suit with regard to the pro- 
perties in the possession of defendant 3 
is barred by limitation. The argument 
on behalf of the appellant is that follow- 
ing the principle of the case of Vidya 
Varathi Thirtha v. Balusami Ayyar: 48 
Indian Appeals 302 the succeeding she- 
bait may bring a suit for recovery of the 
property as tlie cause of action would 
accrue to that shebait after the death of 
the present shebait. Whether that may 
be so or not it is unnecessary to discuss 
now. The point which now arises is that 
there is the order made under 0 21, 
|r. 63, Civil P. C,, against the idols dis- 
imissing the claim case. The idols have 
Inot sued within one year for establishing 
[title to the property. Therefore under 
the Limitation Act the idols’ suit would 
bo barred and consequently the plaintiff 


cannot as the prospective representative 
of the idols maintain the suit. The deci- 
sion therefore of the Subordinate Judge 
on that issue appears to be right. 

The result, therefore, is that the appeal 
is dismissed as against defendant 3 with 
costs. But the judgment of the Subordi- 
nate Judge dismissing the entire suijj is 
set aside and the case sent back to the 
Subordinate Jud§e for decision of all the 
other issues of fact and law common to 
all the defendants in their presence and 
if there be any particular question of fact 
or law which would affect only one set of 
defendants to fix a different time for deci* 
ding this separate point without requiring 
the attendance of the other defendants. 
That may be done without any difficulty. 
We are not expressing any opinion with 
regard to the merits of the case which the 
Subordinate Judge himself has refrained 
from doing. It will be open to the Sub- 
ordinate Judge to take such steps to en- 
sure the recovery of costs of the defen- 
dants in case they are successful in this 
suit. 

Having regard to the nature of the 
claim made in this case defendant 3 who 
is respondent 3 here is entitled to his 
costs of this appeal as well as his costs in 
the lower Court from the appellant. We 
assess the hearing fee of defendant 3 in 
this Court at five gold mohurs. The 
costs of this appeal as regards the other 
parties will abide the final result. 

D K /ii.K. Case remanded, 
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C. C. Ghose and Gregory, JJ. 

Bam Narayan Sarora and others — 
Complainants — Petitioners. 

V. 

Parswanath Sen and others — Accused 
— Opposite Parties. 

Criminal Bovns. Nos. 170 to 177 of 
1928, Decided on 28th May 1928, from 
order of Dy. Magistrate, Sorajgunge, D/- 
ilth November 1927. 

Cri/ninal P, C., S- 197 — A7i elected Chair- 
man of a Municipality under the Bengal Mu- 
nicipal Act is a public servant within the 
meaning of S. 197. 

Ad, elected Chair mail of a Municipality under 
the Bengal Municipal Act is a public servant 
within the meaning of S.197, Criminal P.C., who 
is not removable from his office save by or with 
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tbe sanction of the Local Government; A. I. R, 
1925 Cal. 782, Dist. [P 518 G IJ 

N N, Sircar, Mritimjoy Chatterjee, 
Sachindra Nath Banerjee and Mohindra 
Nath Banerjce — for Petitioners. 

Girija Pros anna Sanyal, Sj/cd Naslm 
Ali and Anil Chandra Boy Chowdhury — 
for Opposite Parties 

Judgment. — These are eight rules is- 
sued by this Court callir^ on the District 
Magistrate and also on the opposite parties 
to show cause why the order complained 
of, namely, that of the Deputy Magis- 
trate of Serajgunge, dated 11th November 
1927, discharging the accused under 
S. 253, Criminal P. C , should not be sot 
«aside or such other order made as to 
this Court might seem fit and proper. 

The facts involved in these eight rules 
are the same and they may be con- 
veniently disposed of by one judgment. 

The petitioners are eight different tax- 
payers within the Serajgunge Munici- 
pality. The opposite party No. 1 is 
the Chairman of the Municipality, the 
opposite party No. 2 is the Warrant 
Bailiff and the opposite party No. 3 is 
the Tax Collector They are the accused 
in these cases. The case for the pro- 
secution is that the Chairman of the 
Municipality in direct contravention of 
the provisions of the Bengal Municipal 
Act realized certain arrears of taxes and 
costs by the issue of distress warrants 
and thereby committed an offence punish- 
able under S. 381, I. P. C. The learned 
trying Magistrate was of opinion that 
under the provisions of S. 197, Criminal 
P. 0. the sanction of the Local Govern- 
ment was necessary before any proceed- 
ings against the Chairman of the Seraj- 
gunge Municipality could bo maintained. 
He thereupon dismissed the case against 
the Chairman. As regards the other two 
accused, the Magistrate was of opinion 
that they were only acting under the 
orders of the Chairman and there was 
no case against them. Against the 
orders of the trying Magistrate applica- 
tions were made to the Sessions Judge 
of Pabna-Bogra under S. 436, Criminal 
P. C. but those applications were dis- 
missed, as the learned Sessions Judge 
was of opinion that the orders of the 
trying Magistrate in these oases were 
correct. 

The ground upon which the prpsent 
rules have been issued by this Court is as 
follows, viz , that the Courts below were 
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in error in holding that the Chairman of 
the Municipality was not removable 
from his office without the sanction of 
the Local Government. This ground does 
not obviously apply to the opposite parties 
Nos. 2 and 3. The record before us does 
not show that these accused, namely, 
opposite parties Nos. 2 and 3, were acting 
mala fide in the matter of the realization 
of the arrears cf rates and taxes and in 
our opinion these rules must be discharged 
so far as opposite parties Nos. 2 and 3 
are concerned. 

The argument against the opposite 
party No 1, namely, the Chairman of 
the Serajgunge Municipality, depends 
upon the answer to the question whether 
the Chairman of the Serajgunge Munici- 
pality is a public servant who is not re- 
movable from his office save by or with 
the sanction of the Local Government 
within the meaning of S. 197, Criminal 
P. 0. There is no question that the acts 
alleged to have been committed by the 
Chairman were so done while acting or 
purporting to act in the discharge of his 
official duties. Now under S 19, Bengal 
Municipal Act (Bengal Act 3 of 1884), 
the Local Government may remove a 
Commissioner appointed or elected under 
the Act if such Commissioner has been 
guilty of misconduct in the discharge of 
his duties or of any disgraceful conduct. 
Under S. 20*the Commissioner of the Di- 
vision may remove any Commissioner in 
the circumstances referred to in the sub- 
clauses to the section. Under S. 23, 
sub-Cl. 2, the Commissioners of certain 
Municipalities not included in Soh. 2 
of the Act are entitled to elect one of 
their number to be Chairman or may, 
whenever a vacancy occurs, at a meeting 
attended by not less than two* thirds of 
the Commissioners request the Local 
Government to appoint a Chairman 
and such Chairman shall be appointed 
by name< Under S. 23, sub*S. 3, the 
Local Government may at any time re- 
move a Chairman appointed by it. 
Now it appears that the name of the 
Serajgunge Municipality is not included 
in Soh 2 of the Act and therefore it 
is apparent that the Commissioners of 
the Serajgunge Municipality are entitled 
to elect one of their number to be their 
Chairman. The opposite party No. 1 is an 
elected Chairman of the Serajgunge 
Municipality. Under S. 24, an elected 
Chairman may be removed from his office 
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by a resolution of the Commissioners in 
favour of which not less than two-thirds 
of the whole number of the Commis- 
sioners have given their vote at a meet' 
ing specially convened for the purpose ; 
but the removal under this section of 
a Chairman from office is by S. 59 of the 
Act subject to the approval of the Local 
Government. It is argued that in cer- 
tain circumstances the elected Chairman 
qua a Commissioner of the Municipality 
can be removed by the Commissioner of 
the Division under S. 20 of the Act, and 
if that is so the elected Chairman of the 
Serajgunge Municipality can hardly be 
described as a public servant who is not 
removable from his office save by or with 
the sanction of the Local Government. 
In support of this contention reliance 
is placed on the case reported in Maho- 
med Yasin V. Emperor (l) where it was 
held that no sanction was necessary 
under S. 197, Criminal P. G., to prosecute 
the Chairman of a Union Committee who 
is removable from office in certain cir- 
cumstances under S. 18, Bengal Act 3, 
1885 by the Commissioner, though 
he is also removable in other circum- 
stances under S. 18-A of the Act by the 
Lieutenant Governor, In our opinion the 
case last mentioned is easily distinguish- 
able from the present case. The ques- 
tion in this case is whether the Chair- 
man of the Serajgunge Municipality as 
Chairman can be removed by the Com- 
missioner of the Division. He is clearly 
not so removable. If he is to be re- 
moved the procedure indicated in S. 24 
of the Act must* be resorted to. The 
question really is not of the removal 
of the Chairman qua Commissioner of 
the Municipality concerned and it would 
appear from a consideration of the sec- 
tions referred to above that the Com- 
missioner of the Division is not the 
proper authority to take action for his 
.removal. It follows from what has been 
[stated above that in our opinion the op- 
posite party No. 1 is a public servant 
within the meaning of S. 197, Criminal 
P. C , who is not removable from his 
office save by or with the sancfcion of 
the Local Government No such sanc- 
tion was obtained in these oases and the 
result is that the ground upon which 
these rules were issued fails and the same 
must accordingly be discharged. 

N.K. Rule^ diseharped 

^ (1)“ A. I. R 1926 Cal. 782=52 Cal. iSl. ' 
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Eankin, C. J., aj^d C. C. Ghose, J. 

Krishna Lai Sadhu and another — 
Defendants — Appellants. 

V. 

Mt. Promila Bala Dasi — Plaintiff — 
Respondent. 

Appeal No. 2052 of 1925, Decided on 
22nd February *1928, from appellate 
decree of Addl. Dist. Judge, Jessore,, 
D/- 29th April 1925. 

(a) Life Insurance — A mere nominee in a 
life insurance policy cannot enforce his claim 
against the company, he being no party to the 
contract and no interest is created in 
favour* 

A person who is nominated by an assured in 
his policy of life assurance for receiving money 
due under it upon his death is not entitled to 
enforce his claim against the company as he^ 
though a nominee, is no party to the contract 
and no interest passes to him merely by reason 
of his being named in the policy and the money 
forms part of the assets of the deceased and is. 
liable for his debts: Cleaver v, Mtitual Iteserve 
Fund Life Association, (1892) 1 Q. B. 117, 
Foil, (Case-law discussed.) [P 521 C 2] 

(b) Civil P. C., S. GO — Scope — Cteditorsof 
the sons of a deceased assured can attach money 
payable under the policy 

There is nothing in S. 60, Civil P. C., pre- 
venting the creditors of the sons of the de- 
ceased assured from attaching money payable 
under it. [P 521 C 2; P 522 C 1] 

(c) Married Women's Property Act, S. 6 — 
Policy effected in 1910— Hindu widow claim- 
ing assured's money as a nominee — Widow was 
held not entitled to money as the Act did not 
apply (see Act 13 of 1923). 

A Hindu assured directed an insurance Com- 
pany to pay money due under his policy effec- 
ted in 19i0 to his wife as the nominee of the 
assured. The wife claimed the amount on the 
death of the assured contending that Women’s 
Property Act applied and under S. 6 of the Act 
trust had been created in her favour. 

Held: that the wife was not entitled to the 
money as the Women’s Property Act did not 
apply and there was no trust in her favour by 
virtue of S, 6. [P 521 C 2] 

Bupendra Kumar Mitter — for Appel- 
lants. 

Karunamoij Ohose — for Respondent. 

C. C. Ghose, J. — In this case the main 
contention that has been urged on be- 
half of the two defendants who are ap- 
pellants before us is that the money pay- 
able under a policy of insurance, being 
policy No. 4667, issued by the Hindu- 
sthan Co- operative Insurance Society 
Limjted, did form part of the assets of 
the estate of one Behary Lil Sircar 
deceased and that his widow Pramila. 


Krishna Lal v. Mt. Promila (C. C. Ghose, J.) 



1928 Krishna Lal v. Mt. Promila (C C. Ghose, J.) Calcutta 519 


Bala Dassi had no rights therein. In 
order to understand the preoise signifi- 
cance of this contention it is necessary 
to set out the facts giving rise to the 
litigation out of which the present ap- 
peal has arisen. It appears that one 
Behari Lal Sircar insured his life on 29th 
March 1910 for a sum of Rs. 500. The 
material words of the policy, with- 
which wo are concerned ^re as follows : 

The Society hereby guarantees to insure 
that if the insured piys to the society 
at their office in Calcutta on the 5th day 
of March 1910 each succeeding year up 
to and including the year of his death 
the sum of Rs. 21 and 11 annas only or in 
lieu of any such annual premium the full 
number of instalments thereof as may be agreed 
upo’i (of which agreement the receipt granted 
by the Society shall bo full and sufficient evi- 
dence) then upon proof to the satisfaction of 
the office committee of the Society of the death 
of the insured and the title to the policy, the 
Society will pay to Srimati Pramila Bala Dassi, 
wife of the insured (hereinafter called the 
nominee) at the head office of the Society, in 
Calcutta or at the permanent residence of the 
nominee whichever may be preferred the sum, 
of Rs. 500 only together with such additional 
sum or sums by way of profits as, according to 
the Society’s regulations may accrue and be- 
come payable in respect of the policy, after 
deducting therefrom. (1) the balance of the 
premium, if any, payable in respect of the year 
of the insured’s death; and (2) also other sum 
or sums, if any. due from him to the Society. 

The assured paid all the premiums 
due on the policy till his death which 
took place some time in 1324 B. S. He 
died leaving him surviving the plaintiff, 
Pramila Bala Dassi, his widow, and 
three sons. The sons were his heirs 
under the Hindu law. On the death of 
the assured the plaintiff claimed the 
amount of the said policy and it appears 
that the Insurance Society were about 
to make payment to the plaintiff. De- 
fendants 1 and 2 who had obtained a 
decree against the sons of the deceased 
and defendant 3 who had also obtained 
another decree against them attached the 
amount payable under the policy in ex- 
ecution of their two decrees. The plain- 
tiff thereupon preferred a claim under 
the provisions of the Civil Procedure 
Oode, but her claim was 'disallowed and 
the money due under the policy was 
rateably distributed among the three 
execution creditors Thereafter the pres- 
ent suit was brought by the plaintiff 
for declaration of her title to the amount 
payable under the said policy and for 
recovery of the money from ’ the 
creditors. 


In the Court of first instance the 
plaintiff's suit was contested only on 
behalf of defendants 1 and 2 and it was 
held that the money due under the policy 
became the property of the plaintiff on 
the death of the deceased and did not 
form part of the assets of the estate left 
by him. The decree of 'the first Court 
ran as follows : 

Plaintiff to get a decree for the sum of 
Rs. 173'0-9 with proportionate costs for plaint 
and pleader’s fees, whole cost of the suit neces- 
sitated by the contest from defendants 1 and 2; 
and Rs. 326-15-3 with proportionate costs for 
the plaint and pleader’s fee from defendant 3. 

The lower appellate Court affirmed the 
decree of the first Court. Defendant 3 
does not challenge the decree of the 
lower appellate Court and, as stated 
above, defendants 1 and 2 are the appel- 
lants before us. On their behalf it is con- 
tended that having regard to the authori- 
ties, viz., the cases reported in Jiban 
Krishna Mullick v. Niriipama Gupta (1), 
Shankar Visvanath v. Umabai Sada' 
shtv (2), and Ishani Dasi v. Go pal 
Chandra (3), it ought to be held that, 
having regard to the words used in the 
policy, there was no trust created in 
favour of the plaintiff and that she was 
not entitled to realize the money in 
question from the Insurance Society and 
that the said money formed part of the 
assets of the estate of the deceased. On 
the other hand, it has been contended on 
behalf of the plaintiff respondent that 
she was beneficially interested on the 
said policy and that she alone was enti- 
tled to enforce the claim arising there- 
under. It has further been argued that 
the Married Women’s Property Act of 
18 74 applies to this case and that there- 
fore it cannot be questioned that there 
was a trust in favour of the plaintiff and 
that the latter was entitled to realize the 
money in question from the Insurance 
Society. It has also been contended 
that under the Civil Procedure Code the 
execution creditors were not entitled to 
attach the amount of the policy in ex- 
ecution of their decrees. 

The question depends on whether the 
plaintiff was entitled to enforce her 
claim againist the Insurance Society. If 
she was, then there could be no question 
t_hat_the money due under the p olicy he - 
~(T) a; irR. 1926 Cal. 1009=53' Cal. 922'. 

(2) [1913] 37 Bom 471-19 I, 0. 736=15 Bom. 

L. R. 320. 

(3) [1914] 20 C. L. 7. .44=25 I. C. 236=18 
C. W. N. 1335. 
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longed to her and did not form part of 
the assets of the estate of the deceased. 
Theplaintitf was no doubt the nominee 
of the deceased ; but she was no party to 
the contract between the deceased and 
Insurance Society. Under the English 
law if A contracts with B for a benefit 
to be given to C, although that was the 
object and purpose of the contract, G 
may not sue on that contract unless in 
certain excepted cases. The excepted 
cases are these : where you can read 
on the whole of the deed or contract 
that the contracting party really was a 
trustee for a third person, then the 
third person may sue. An illustrative 
case of this description is the case of Flet- 
cher V. Fletcher (4). In that case a man 
covenanted with the trustee or a person 
whose name was introduced as trustee 
that after his death £60,000 of his pro- 
perty should bo handed to that trustee 
in trust for the natural children of the 
covenanting party. It was held by 
Wigram, V. C , that, looking at the 
whole scope and purpose of the deed, it 
amounted to a declaration of trust by 
the covenanting party for his natural 
children and that the latter had a perfect 
right to sue to enforce the trust, al- 
though it was a voluntary trust. The 
second exception in the case of children 
under a marriage settlement where per- 
sons in contemplation of marriage make 
a settlement by way of contract only for 
the benefit of, amongst others, the 
children of the marriage. 

In English law the children of the 
marriage are said to be within the 
marriage consideration ; everybody who 
is considered to be within the immediate 
purpose and intent of a marriage settle- 
ment is treated as a person from whom 
consideration moves to the contracting 
party and therefore the children of the 
marriage are treated-as if they themselves 
although, of course, they are not then in 
existence, had given valuable considera- 
tion for the contract in the marriage set- 
tlement. This last second exception is 
referred to by Cotton, L. J., in the case of 
Andrews v. Andrews (5), where his 
Lordship observed as follows: 

As a rule, the Court will not enforce a con- 
tract as distinguished from a trust at the in- 
stance of persons not parties to the contract. 

(4) [18i4] 4 Hare G7 -3 Jur. 1040^14 L. J. 

Oh. 6d. 

(5) [1881] 15 Ch. D. 228=43 L. T. (N. S.) 135. 


Collier v. Countess of Mulqrave (5) is an ex- 
ample of this The Court would probably enforce 
a, contract in marriage settlement at the 
instance of the children of the marriage ; but 
if so, this is an exception from the general rule 
in favour of those who are specially the objects 
of a marriage settlement. 

In the case of Orr v. Union Bank of 
Scotland (7) it was held that the mere 
payment of money by A to B who isjpot 
C*s agent with a direction to pay it to G 
is revocable and ’confers no right of ac- 
tion upon G : see Moore v. Bushell (8) ; 
and for the application of the same 
doctrine in equity see Hill v. Boyds (9) 
It is unnecessary for mo to multiply 
cases, but the law on the subject will be 
found in 7, Halsbury 342, and the 
illustrative cases collected in 12, English 
and Empire Digest, p. 44, et. seq. 

It is said, however, that in India the 
law is somewhat different and in support 
of this contention the case of Deb Narain 
Dutt V. Ghuni Lal Ohose (10), is re- 
ferred to. That case was decided after the 
decision of the Privy Council in the case 
of Khwaja Mahommad Khan v. Hus^ 
aini Begum (11). As I read this last 
case, it was a case of a contract bet- 
ween A and B whereby it was in 
tended to secure a benefit to 0 as a 
cestui quo trust and the question arose 
whether G was entitled to sue in his own 
right to enforce the trust. Their Lord- 
ships of the Judicial Committee held 
that under the agreement executed by A 
certain immovable property was speci- 
fically charged for the payment of al- 
lowance which A bound himself bo pay to 
the plaintiff and that the plaintiff was 
the only person beneficially entitled under 
it. The plaintiff was 0. Their Lord- 
ships observed as follows: 

First, it is coutoucied on the authority of 
Tweddle v. Atkinson (12) that aa the plaintiff 
was no party to the agreement, she cannot 
take advantage of its provisions. With reference 
to this, it is enough to say that the case relied 
upon was an action of assumpsit, and that the 
rule of oommou law on the basis of which it 
was dismissed is not, in their Lordships’ opin- 
ion, applicable to the facts and circumstances 
of the present case. Here the agreement ex- 
ecuted by the defendant specifioally charges 

6) [1836] 2 Keen 81. 

7) 1 Macq. 513=2 C. L. R. 15G6. 

(8) [1857] 27 L. J. Ex. 3. 

(9) [1869] 8 Eq. 290=20 L. T. (N. S.) 842= 
38 L. J. Ch. 538. 

(10) [1914] 41 Cal. 137=18 C. L. J. 603=20 
I. C. 630=17 C. W. N. 1143. 

(11) .[1910] 32 All. 410=7 I. C. 237=37 I. A, 
152 (P. C.). 

(12) [1861] 1 B & S 393. 
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immovable property for the allowance which he 
binds himself to pay to the plaintiff; she is the 
only person beneficially entitled under it. In 
their Lordships' judgment, although no party 
to the document, she is clearly entitled to pro* 
oeed in equity to enforce her claim. 

In the case of Deb Narain Dutt v. 
Chuni Lal (10) the transferee of a debtor’s 
liability had acknowledged his obliga- 
tvpo to the creditor for the debt to bo 
paid by him under the provisions of a 
registered instrument conveying to him 
all the moveable and immovable proper- 
ties of the original debtor and the ac- 
knowledgment had been communicated to 
the creditor and accepted by him. In 
these circumstances it was held that the 
obligation undertaken by the transferee 
was for and intended to be for the benefit 
of the creditor and the creditor was enti- 
tled to sue the transferee on the register- 
ed instrument. The facts in Deh Narain 
DutVs cise (10) were somewhat peculiar 
and at first sight it may seem that the 
decision proceeded on the difference bet- 
ween ‘consideration* as defined in English 
law and as defined in the Contract 
Act. But a closer examination of 
the case justifies, in my opinion, the cri- 
ticizm passed on it by Page, J., in the 
ease of J iban Krishna v. Nirupama (11) 
and the judgment, when properly analys- 
ed, does not really go beyond the terms 
of the actual decision of their Lordships 
of the Judicial Committee in the case of 
Khivaja Mahomad Khan v. Husaini 
Begum (11 ). The same remarks apply to 
the case of Dwarika Nath v. Priyanath 

(13). In this connexion reference may 
be made to an English case where the 
facts were as follows : A tradesman 
made a will bequeathing an interest 
to ili, his wife’s sister. M married. Her 
husband and the testator entered into 
partnership articles with a proviso that, 
if the testator should die during the part- 
nership, his widow should bo entitled to 
his interest. It was held by Turner, V. C. 
{Page v. Cox (14)] that the effect of the 
agreement between M's husband and the 
testator was to create an obligation in 
equity upon the surviving partner and 
in that respect it did not differ from a 
trust, i. e , that the partnership articles 
created a trust in favour of the widow. 
He further held that a trust could nob be 
the less capable of bain^ enforced be- 
cause it was founded on contract _ 

(L3;Ti9i3j i'l 0. VV. N. 279-=3tj I. C. 

C. L. J. 483. 

(14) 10 Hice 1J3-33 E. R. 832. 


The point now before us for determina- 
tion is, in my opinion, covered by autho- 
rity [see Cleaver v Mutual Reserve Fund 
Life Association (16)] . There the money 
due under a life assurance policy was 
payable to a wife, if living, otherwise to 
the legal personal repre entative of the 
ysured. Lord Esher, M. R , observed as 
follows: 

The contract is with the husband and with 
nobody else. The wife is no party to it. The 
promise is one which could only take effect 
upon the husband’s death and therefore it must 
be meant to be enforced then. Apart from any 
statute the right to sue on a contract would 
clearly pass to the legal personal representa- 
tives of the deceased. It does not seem to me 
that apart from any statute such a policy 
would create any trust in favour of the wife. 
The husband might have altered the des- 
tination of the money at any time and might 
have dealt with it by will or settlement. I 
think that, apart from any statute, no interest 
would have passed to the wife by reason merely 
of her being named in the policy. 

This case has been followed in Bombay 
in the case of Shankar v Uma Dai (2) 
and in Calcutta in the case of Eshani 
Dasi V. Qopal Chandra Dey (3). In my 
opinion I can see nothing in the present 
case which would justify me to dis- 
tinguish it from the cases referred to 
above. The result is that the first con- 
tention on behalf of the respondent must] 
be negatived. 

The second contention is that the 
Married Women’s Property Act of 1874 
is applicable to this case and that by 
virtue of S. 6 of the Act a trust has been 
created in favour of the plaintiff. Of 
course, if this contention is well founded, 
the plaintiff is entitled to succeed. In 
my opinion, the correct mle has been 
laid down by Fletch r and Richardson, 
JJ. in the case of Eshani Dasi v. Gopal 
Chandra Dey (3) and for the reasons 
given by them I am of opinion that the- 
Married Women’s Property Act does not 
apply to this case and that the the plain- 
tiff cannot invoke in aid the provisions 
of S. 6 thereof. In other words, we 
ought not to follow the decision reported 
in Balamba v. Krishnayya (16). The 
second contention urged on behalf of the 
respondent must also be negatived. 

The third contention is absolutely de- 
void of substance and there is nothing in 
S. 60, Civil P. C., which could prevent 
the creditors of the son of the deceased 

(15) [1892 J I Q. B. 147 =bi L J. Q. B. 128= 
5G J. P. 180=40 W. R. 230=66 L. T. 220 

(16) [1914] 37 Mad. 483=25 M. L. J. 65=2( 
I. C. 934=;i913) M. W. N. 697. 
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from attaching the money payable under 
the policy. 

In ray opinion, this appeal succeeds 
and must be allowed with costs. De- 
fendants 1 and 2 will also be entitled 
to the costs in the Courts below. 

Rankin, C. J. — I agree. Cl. (d), 
S. 2, Contract Act, widens the detinitio|i 
of “consideration” so as to enable a 
party to a, contract to enforce the same 
in India in certain cases in which the 
English law would regard that party as 
the recipient of a purely voluntary pro- 
mise and would refuse to him a right of 
action on the ground of nudum pactum. 
Not only, however, is there nothing in 
S. 2 to encourage the idea that contracts 
can be enforced by a person who is not a 
party to the contract but this notion is 
rigidly excluded by the definition of 
“promisor” and “promisee.” The decision 
of Tweddle v. Athinson (12) was a decision 
at law and was unatfected by the rules of 
equity. For this reason the Judicial 
Committee in Khioaja Muhamad Khan v. 
Husaini Be(jum (11) regarded it as in- 
applicable to the facts of the case before 
them where the agreement included a 
specific charge on immovable property. 
In my judgment it is erroneous on the 
basis of that case or on the observations 
of Jenkins, C. J., in Deb Narain Dutt v. 
CJiuni Lai Ghose, 41 Calcutta 137, to 
suppose that in India persons who are 
not parties to a contract can bo admitted 
to sue thereon, except where there is an 
obligation in equity amounting to a trust 
arising out of the contract. I say noth- 
ing as to whether special rules of 
law may be applicable to communities 
among whom marriages are contracted 
for minors by parents and guardians, but, 
putting aside such cases, I see no reason 
to think that the law in India contains 
a series of exceptions to the principle 
that a contract can only be sued upon as 
such by a party thereto. A trust may be 
founded on a contract and is capable of 
being enforced by a party to the "trust 
in appropriate proceedings as was pointed 
out in Page v Cox (14). It is another 
matter altogether to say*that a person not 
a party to a contract may bring a suit 
upon the contract by reason of near re- 
lationship to the promisee. Nearness of 
relationship is a fact which, like many 
other facts, cannot be disregarded in de- 
termining the question whether or not 
a trust arises out of or is founded on a 


contract, but it has no other importance- 
Cases such as the present can be decided, 
and o^ght to be decided, on the settled 
principles of equity. In Cleaver's case 
(l5) the Court considered whether the 
policy amounted to a trust for the widow 
and having found that it did not, de- 
termined the matter by the ordinary 
law of contract. This in myjudgmentds 
the only method which can be justified in 
principle. To hark back to such cases as 
Dutton V. Poole (17) and Browne v. 
Mason (18) is in my judgment a clear 
mistake and the mistake is not cured by 
the circumstance that under the Contract 
Act the definition of “consideration” ie 
wider than in English law. 

N.K. Appeal allowed. 

(17) [IGBH] Lev. 210. 

(18) L1G80J 1 Yen. 6. 
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B. B. Ghosh and Cammiade, JJ, 

Sioarnamanjuri Dassi — Claimant- 
Appellant. 

V. 

Secg. of State— Opposite Party — Res* 
pondent. 

Appeal No. 24 of 1926, Decided on 
22ad December 1927, from original decree 
of President, Calcutta Improvement Tri- 
bunal, D/- 17th November 1925. 

(a) Land Acquisition Act, S. 23 — In calculate 
ing the price of a property which is subject to 
a tease, rent ought to be taken into considera- 
tion. 

it is an absurd thing to say that the leas^ 
should not oe taken into consideration at all 
and in calculating the price of a property which 
is subject to a lease, the rent derived by the 
landlord should be taken into consideration in 
arriving at the value of the property. 

[P 524 C 1] 

(5) Land Acquisition Act, S. 23 — Market 
value is one which a willing purchaser will pay 
to a willing seller. 

The market value of the land acquired is the 
price that the owner willing, and not obliged to 
sell, might reasonably expect from a willing 
purchaser with whom he was bargaining for the 
sale of the property: iCase-laio discussed). 

[P 524 C 2] 

(c) Land Acquisition Act, S.23 — Market value 
— Land to he acquired likely to continue to pro- 
duce rent — Rent is basts on which the value will 
he calculated. 

If the land which has been taken is likely to 
continue to produce rent which is being paid- 
for it, the rent does offer the basis on which 
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the value will be calculated : Earl of Eldon v. 
N. E, By. Co. (1899) 80 L. T. {N. S.) 723, Foil. 

[P 525 C 2] 

Benode Chunder Mitter^ Bipin Ch. 
Mallikf Bohindra Nath Banerji, Sachin 
Barter jif Prohodh Krishna Some and 
Xushi Prasun Chatterji — for Appellant. 

Langford James and Surendra Nath 
G^ha — for Respondent. 

B. B. Ghosh, J .’—flhis is an appeal 
on behalf of claimant 1 under the 
Calcutta Improvement (appeal) Act, 
against the judgment of the Calcutta 
Improvement Tribunal modifying to some 
extent the award made by the Collector 
for the acquisition of certain premises in 
Lower Chitpore Road and Chhatawalla 
Galee in this town under the Calcutta 
Improvement Act. The appellant was 
the owner of the premises. She as ad- 
ministratrix of the estate granted a lease 
for 99 years to one Elias of these pre- 
mises under an Indenture dated 1st March 
1920. The lessee paid a selami of Rs. 
5,000 for the lease on 22nd September 
1919 The rent reserved was the net 
amount of Rs. 2000 per month. There 
was a stipulation in the lease that the 
lessee was to build structures on the 
demised premises at a cost of one lac of 
rupees within a certain period, and as 
security for the performance of that 
agreement he had to deposit Rs. 50,000 
with some hank. Apparently this was 
done. Subsequently under the Calcutta 
Improvement Act, a scheme for acquisi- 
tion of the lands was sanctioned on 20th 
January 1922 and a declaration for the 
acquisition was made on 10th January 
1923. The Collector made an award in 
favour of the appellant to the extent of 
Rs. 3,14,000 odd plus the statutory 
allowance. The claimant asked for a 
reference, and on the reference the Tri- 
bunal varied the award of the Collector 
by adding to the award Rs. 19,000 odd 
with the usual interest and statutory 
allowance. The Collector made a sepa- 
rate award of Rs. 18,500 in favour of the 
lessee, claimant 2 who had also asked 
for a reference to the Tribunal and whose 
claim for the excess amount was rejected 
in its entirety. Claimant 2 has also 
appealed against that judgment and his 
appeal which is No. 32 of 1926 will be 
dealt with separately. 

It is argued on behalf of the appellant 
that in determining the market value 
under S. 23, Land Acquisition Act, the 


learned President of the Tribunal in his 
judgment has not taken into consideration 
the lease in favour of claimant 2 under 
which the appellant was entitled to the 
net income of Rs. 2,000 per month; and it 
is urged that the President has not acted 
according to the correct principle of 
valuation of the property acquired under 
the Land Acquisition Act. What the 
learned President has done is, according 
to this contention, to ignore the lease 
altogether; and it is submitted for the 
appellant that the President has entirely 
gone wrong in doing so. The President 
has stated in the greater portion of his 
judgment that this lease with reference 
to which claimant 1 pressed.him to arrive 
at the valuation of the property should 
not be taken into consideration. In 
enunciating the mode in which the valua- 
tion should be‘ made, the learned Presi- 
dent has made certain observations to 
which no exception can possibly be taken 
and to which no exception was taken in 
the course of the argument What was 
objected to was that the learned Presi- 
dent had, in certain other portions, mis- 
stated the principles, which should guide 
him in arriving at the valuation: For 
example, when he states at p 68 that in 
deciding what price a purchaser will pay 
for a property which is under a lease, the 
purchaser will not be guided by the terms 
of the lease, because the President as- 
sumes that when the purchaser desires 
to purchase, the lease should be sur- 
rendered to the lessor for no considera- 
tions whatsoever. Again in another por- 
tion of his judgment, he observes that in 
the case of a perpetual lease at -a fixed 
rent the lease should not be taken into 
account, because if that is done, it would 
lead to the absurd result that the value 
would bo the same for all time to come 
unless something happened to alter the 
security. 

It is contended that the President has 
gone wholly wrong in his view If the 
property acquired is subject to a per- 
petual lease bringing a fixed income and 
the security is not impaired, the value 
must be calculated upon the basis of the 
income derived and the fluctuation can 
only be with regard to the number of 
years* purchase that the property would 
fetch at the time of acquisition; that is, 
if money is plentiful the property may 
be sold at 20, 30 or even 40 years’ pur- 
chase, if money is scarce the property 
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may be sold at 10 or 15 years’ purchase; 
but at all times the basis of the calcula- 
tion must be the income derived from the 
lease. It seems to me that the President 
is wrong in his view that in calculating 
the price of a property which is subject 
jto a lease, the rent derived by the land- 
lord should not bo taken into considera- 
jtion in arriving at the value of the pro- 
perty. Take for instance a property which 
has been leased out at a very profitable 
rent permanently. The rent is well 
secured, may be as a charge upon some 
other property of the lessee, then the 
leasehold falls into decay and the income 
derived by the lessee amounts to nothing. 
If this property is sold, would it be 
right to say that this property should be 
sold for nothing and the lease should not 
bo taken into consideration at all ? If 
that were so, I think that would lead to 
an absurd result. Take another instance, 
if the Secretary of State happens to take 
a lease of a house as is often done in this 
city, for a particular purpose, and if the 
lease is taken at a time when rent rules 
high and the lease is taken fora period 
of 99 years and subsequent to that, rent 
falls and the value of landed properties 
falls consequently, can it be said that at 
that time if the Secretary of State seeks 
to acquire that property under the Land 
Acquisition Act, his liability to pay rent 
at the high rate contracted for in the 
lease should be ignored altogether and he 
can get the property at a low valuation 
which may be fixed at the time when it 
lis acquired ? I think that it also would 
bo an absurd thing to say that the lease 
should not be taken into consideration 
at all. 

It is further contended on behalf of the 
appellant that the learned President has 
fallen into another error in arriving at 
the valuation, as ho has taken into ac- 
count only the fact as to what a pur- 
chaser would pay for the property at the 
time of the acquisition and not what the 
loss to the seller would be at that point 
of time. Mr. Langford James who ap- 
pears for the Secretary of State has con- 
ceded and very rightly that the President 
is wrong so far as he states that the lease 
should not be taken into consideration; 
but he contends that the lease is not the 
only factor which should be taken into 
consideration. There cannot be any dis- 
pute as regards that proposition. Mr. 
Langford James lurther contends that 
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although the President has gone wrong 
in his view that the lease should not be 
taken into consideration at all and also 
that he has gone wrong in his reading of 
the result of the oases cited by the Presi- 
dent in his judgment, he has as a matter 
of fact taken the lease into consideration 
while dealing with some of the arguments 
addressed to him on behalf of the appefi- 
lant and, therefore^^ his judgment cannot 
be assailed as on a question of law I 
shall consider that point presently. But 
before I do so, I would like to point out 
the principle of valuation of lands ac- 
quired, which has been laid down autho- 
ritatively in a number of cases. Mr.James 
refers to the case of Kailash Chandra 
Mitra v. Secy .of State (1) where Sir Law- 
rence Jenkins observes that the market 
value of the land acquired is the price that 
the owner willing, and not obliged to sell 
might reasonably expect from a willing 
purchaser with whom ho was bargaining 
for the sale of the property. That proposi- 
tion cannot be disputed. Again, it has 
been decided in the case of Oovernment 
of Bombay v. Merwanji Muncherji Cama 
(2) that there is no difference between 
the term “value to the owner” as used in 
the Lands Clauses Act in England and 
the expression “market value'* as used in 
S. 23, Land Acquisition Act. Therefore 
in arriving at the market value of the 
property, it must be considered what the 
owner was actually receiving from the 
property and what would bo the amount 
of loss to him by the acquisition. The 
same thing was laid down in the case of 
Secy, of State v. Shanmngaraya Mnda- 
liar (3J, where their Lordships observed 
that the District Judge was right in 
estimating rent for the whole of the 
land instead of taking the rent actually 
received for a part by the owner in coming 
to his conclusion as to the valuation of 
the property acquired. It was, their 
Lordships stated, the best, if not the 
only, method he had for getting at the 
“market value of the ownership’ ’ Lastly 
I should refer to the case of Narsinejdas 
V. Secy, of State (4). At p. 824 their 
Lordships of the Privy Council observe: 

Now the principle upon which the valuation 
of the property compulsorily acquired should 

(iT [LQ13] 17 C. L. J. 31— 18 I. C. 038. 

(2) [190S] 10 Bom. L. R. 907. 

(3) .[1893J 20 I. A. P0=16 Mad. 369 (P.C.). 

(4) 29 0. VV. N. 822— A. I. R. 1925 P. C. 9i=3 
Lah. 69=52 I. A. 133 (P.G.), 
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measured has been repeatedly laid down by 
this Board and by the House of Lords, 

To use the words to be found in Fraser 
V. City of Fraserville (5): 

It is the value to the seller of the property 
in its actual condition at the time of its ex- 
propriation with all its existing advantages 
and with all its possibilities excluding any ad- 
vantage due to the carrying out of the scheme 
f6r the purposes for which the property is 
compulsorily acquired. ^ 

The decision in Fraser's case was that 
of the Judicial Committee and it was 
pronounced by Lord Buokmaster him- 
self who also delivered the judgment in 
the case of Narsingdas. It has there- 
fore been laid down by the highest 
authority which we are bound to follow 
that the value to the seller of the pro- 
perty in its actual condition at the time 
jof the sale should be taken into considera- 
Ition in arriving at the market value. It 
is not necessary for me to cite all the 
other cases which have been referred to 
at the Bar in order to substantiate the 
proposition submitted for our considera- 
tion that it is the value to the seller 
which should be taken into consideration. 
But I would refer to one other case only 
which is instructive as regards the 
manner in which the matter should bo 
considered. It is the case In re Athlone 
Rifie Range (6). There the question 
arose with regard to the acquisition of a 
certain land of which the Secretary of 
State for War was the leasee. It is un- 
necessary to state the facts in detail. 
But there the question arose whether 
the Secretary of State who was the 
lessee could be taken as having surren- 
dered the lease at the time of the acquisi- 
tion and thus reduce the amount of com- 
pensation that the owner of the land 
would otherwise get for the property 
acquired. The Master of the Bolls in 
dealing with this argument on behalf of 
the Secretary of State says; 

If the clausa of surrender and all the coven- 
ants in the lease are gone then the rent is gone 
also and the arbitrator is bound to deal with 
the land as free of reat which would amount 
to an estate in possession. That would be a 
good way of getting at the land for less than 
is paid for it as rent, apart from the circum- 
stance that Percy is entitled to a beneficial 
lease. But is that a sound application of the 
law ? It is not ; because, though the service of 
notice to treat makes the Secretary of State the 
equitable owner of .the land, the interest he 
takes is subject to the lease, and the assess- 
ment of compensation is not to be made as of a 

(6) [1917] A. 0 187=86 L. J7P. C. 

L. T. 268=33 T. L. B. 179. 

(6) [1902] 1 Ir. 483. 


date subsequent to the service of notice to 
treat. But the circumstances are to be con- 
sidered as they existed at the date of the 
notice, that is immediately before its service. 
That was the very case in Penny v. Penny (7), 
referred to by Mr. Bowen; and Earl oj Eldon ^ 
V. N, E, By. Co. (8) is an authority for the 
proposition that if the laud which has been 
taken is likely to continue to produce rent 
which is beiQg paid for it, the rent does offer 
the basis on which the value will be calculated. 

It seems to me, therefore, that the 
learned President is not right in the way 
in which he proceeded to make the valua- 
tion by ignoring the lease altogether. 

Mr. James, however, contends that the 
lease cannot be treated as the only basis 
for making the valuation. For example, 
what the appellant wanted in the lower 
Court was to have the valuation made 
on the basis of 20 years purchase of the 
rents reserved in the lease and that 
appears to have been the contention of 
Sir Benode here at the opening. Mr. 
Langford James has argued that the lease 
is certainly a factor to be taken into 
consideration, bub that other matters 
should also bo considered as to whether 
the lessee was likely to continue to get 
the rent reserved having regard to the 
circumstances disclosed, that is to say, 
whether the personal liability which the 
lessor undertook by his covenant in the 
lease is to continue to be of any value 
for the entire period of the loase, or 
whether there was any chance of the 
lessor losing the income stipulated in 
the lease after the expiry of Mr. Elias's 
life. Further it should also be taken 
into consideration as to whether the 
solvency of Mr. Elias himself would 
continue for any appreciable period of 
time. I quite agree with this conten- 
tion. No doubt these factors should be 
considered along with the income derived 
from the loase itself in order to arrive at 
the proper valuation of the property. 
But it is contended by Sir Benode on 
behalf of the appellant that although 
these other matters put forward by Mr. 
James should be considered, the President 
has ignored the lease altogether and 
there he has gone wrong. Ho has not 
considered the lease ; he has not consi- 
dered the other circumstances also. It 
seems to me that the appellant is correct 
in the contention he makes. 


(7) [1868] 5 Eq. 227=16 W. R. 071=37 L. J. 
Ch. 310=18 Jj. T. 13. 

(8) [1S99J 80 L. T. (N. S.) 723. 
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I must now deal with the argument of 
Mr. James that the learned President has 
actually taken the lease into considera- 
tion although he said it should not be 
done Ha has apparently done so, but 
it seems to me he has done it in a very 
round about way. In dealing with the 
argument of the advocate for the claim- 
ant that the lease amounted to an 
absolute sale to the lessee and the rent 
was a more annuity, the learned Presi- 
dent has observed that in finding the 
present value of the annuity the rate of 
interest to be taken cannot be less than 
that of a mortgage on the property which 
in Calcutta is ordinarily in the neigh- 
bourhood of H par cent Mr. James 
has aigued upon this that the President 
has taken the lease into consideration 
and holds that having done so he would 
give the valuation at the rate of H 
per cent. It may be possible to support 
the judgment in that way. But as it 
seems to me to be quite clear that the 
President has approached the question 
from a wrong point of view, it would 
not be proper for us to hold that he did 
•consider the lease in arriving at the true 
valuation of the property. Similarly in 
dealing with another argument of the 
advocate dor the claimant the learned 
President observes: 

When the rent has bean fixed at an amount 
which is in excess of the present capacity of 
the land, the consideration of the security of 
rent would be entirely absurd and the personal 
security of the lessee would be the primary 
guarantee for such a rent. 

and for the capitalization of the in- 
come thereat should be on very much 
the same footing as an unsecured an- 
nuity which must rank much lower than 
interest on Government securities and so 
forth. It may bo that the learned Presi- 
dent was dealing with the lease in the 
same roundabout way as he did when 
considering the other argument on behalf 
of the claimant But as in the major 
portion of his judgment he has elaborately 
discussed the question as to whether the 
lease should be taken into consideration 
in arriving at the valuation of the pro- 
perty and has rejected it I do nob think 
it would be right for us to hold that his 
judgment takes the correct view of the 
principle of valuation and should be 
supported One of the assessors agreed 
in the view of the President and the 
other assessor understood the judgment 
of the President to have laid down that 
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the lease should not be taken into con- 
sideration at all. 

Under these circumstances I think that 
the judgment of the tribunal should be 
set aside and the case sent back to that 
tribunal for dealing with the question of 
valuation in the light of the observations 
made above. The lease in question 
should be taken into consideration ancl 
also the other circuhostances which would 
atford the basis for coming to the proper 
valuation of the land as I have indicated 
above. 

The costs of all Courts will abide the 
final result. 

Cammiade, J. — I am also of the 
opinion that this case must go back for 
a reconsideration of the question of 
valuation on the footing of the lease 
executed by the tenant, Elias, in favour 
of the first claimant. It is true that in 
the judgment delivered by the learned 
President of the tribunal a reference has 
been made to this lease and the learned 
President has made certain observations 
from which 'it may be taken that his 
opinion was that even if the lease was 
taken into consideration, the valuation 
based on it would not amount to more 
than the valuation arrived at by him. 
It appears, however, from the wording of 
his judgment that the lease has nob been 
considered in all its aspects and in all 
its bearings in regard to the question at 
issue. There is the undoubted fact that 
the property at the time of acquisition 
yielded a monthly rent of Es. 2,000 clear 
to the first claimant and this rent was 
reserved to the claimant for a period 
close upon a century. This matter could 
not be left out of consideration by any 
person seeking to purchase the land as 
an investment, because there would be a 
ready return for his money for a number 
of years. This of course assumes that 
the tenant is a solvent person, a question 
which has also to be gone into in decid- 
ing how far the lease should be taken 
into consideration in calculating the 
present market value of the land. 

There is also the fact that according 
to the terms of the lease the tenant is 
bound to erect buildings at a cost not 
below one lac of rupees. This is also a 
factor which the intending purchaser 
would take into consideration; and it is 
one -which the learned President has 
entirely overlooked. At how many years’ 
purohase^an intending purchaser would 
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purchase the property which was subject 
to a lease for a loug term of years is a 
question which can only bo answered by 
taking evidence as to the general custom 
of business with the purchasers in Cal- 
cutta; and this is a matter which the 
learned President will have to look into 
and if it is necessary he would have to 
take evidence on the subject. 

For all these reasons the case should, 
go back for a reconsideration of the 
question of valuation. 

N K. Case remanded. 
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MaKER.TI AND ROY, JJ. 

Azizur Rahman Choudhury and others 
— 'Judgment'debtors — Appellants, 
v 

Aliraja Choudhry and others — Decree- 
holders — Respondents. 

Appeal No. 125 of 1926, Decided on 
23rd March 1927, from appellate order 
of Dist Juiga. Zillah Cachar, D/- 19th 
December 1925. 

^ (a) Civil P. C., 0. 21, R, 2 — R, 2 contem- 
plates an adjustment consisting of stipulations 
already carried out, 

Au adjustment which does not consist of 
stipulations that had been carried out but con- 
sists merely of terms that had to be carried out 
in future does not come within the purview of 
O. 21, R. 2, but may coma within the purview 
of 0. 23. The adjustment referred to in 0. 21, 
R. 2, is such an adjustment as completely or 
partly extinguishes the decree under execution 
and cannot mean an adjustment to give effect 
to the terms of which would be to create 
a new decree at variance with the decree under 
execution and which will again have to be exe- 
cuted: (1915) M.W.N. 225, Eel. on. [P 529 C 2] 

(6) Civil P. C., 0. 23, R. 4 — Adjustment be- 
fore a decree — Cognizance cannot he taken by an 
executing Court — Separate suit to restrain the 
decree-holder from executing the decree must 
be filed. 

If an adjustment be taken as having been 
prior to the decree, then it is in effect an agree- 
ment not to execute the decree which in future 
would be passed, and such an agreement can- 
not be taken cognizince of by an executing 
Court but to avail of it the judgment-debtors 
will have to institute a separate suit, to res- 
train the decfee-holder from executing the 
decree: 31 CaZ. 179; 29 CaZ, 810, Bel. on.; 22 
Bowi. 463 (P. J3.); 39 Mad. 541; 40 Mad. 2m 
(F, B.) and 6 A. L. J, 403, Dist. [P 530 C 1] 

(c) Civil .P. C.y 0. 21, jR. 2 — Adjustment not 
certified — Executing Court cannot Inquire even 
if fraud is imputed to the decree- holder. 

It is not competent to a Court executing a 
decree to enquire into the fact of a payment or 
adjustment which has not been certified as 
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required by 0. 21, R. 2, even if fraud is imputed 
to the decree-holder: 21 C, L, J . Mad, 

409; 29 Mad. 312; 36 Mad, 357; 49 Mad, 548 
and 5 P. L. J. 70, Bel on. [P 530 C 2] 

(d) Civil P. C., 0. 21, B. 2 — Adjustment noti- 
fied to the appellate Court — Statement that 
adjustment had taken place not objected 
to by decree-holder— Adjustment was held to 
have been duly certified. 

Where an adjustment was notified to the 
appellate Court at a time when that Court was 
in seisin of the whole case and the statement 
that there had been such an adjustment was 
not objected to on behalf of the decree-holder, 

IJ eld', that the adjustment could not be said 
to be one which had not been duly certified 
within the meaning of O. 21, R. 2. 16 C. W. N. 
923, Foil. [P 630 C 2] 

Sarat Chandra Roy Choudhury and 
Satyendra Ki shore Ghose — for Appel- 
lants. 

Gunada Charan Sen and Fnya Nath 
Butt — for Respondents. 

Mukerji, J. — This appeal has been 
preferred by the judgment-debtors from 
an order passed by the District Judge of 
Cachar affirming on appeal an order 
passed by the Sadar Munsif at Silchar 
overruling the judgment-debtors' objec- 
tion in connexion with certain execution 
proceedings. The proceedings in the 
Courts below have been so irregular that 
it is necessary to set out the facts some- 
what in detail in order to understand 
what has exactly happened. The execu- 
tion proceedings relate to a decree that 
was passed on 23rd November 1921, in a 
suit which had been instituted by two 
persons Aliraja Choudhury and Elim 
Miah Chowdhury as the plaintiffs against 
Mansur Miah, Abdul Jalil and Azizur 
Rahman as the principal defendants. The 
decree declared the plaintiffs’ right of 
easement on a certain pathway, directed 
the removal of certain obstructions that 
had been caused therein and granted 
a perpetual injunction restraining the 
defendants from putting up such obstruc- 
tions in future. The defendants there- 
upon preferred an appeal from the afore- 
said decree to the Court of the Subordi- 
nate Judge of Cachar During the pen- 
dency of this appeal one of the defen- 
dants, namely, Mansur Miah died and at 
the hearing of the said appeal it was re- 
presented to the Court on behalf of the 
defendants that there had been adjust- 
ment of the said decree and that, there- 
fore, the appeal would not be proceeded 
with. The adjustment was thus brought 
to the notice of the Court on 7th May 
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1923, and on that day the Court disposed 
of the appeal in the following words: 

Appellant’s pleader says that he will not pro- 
ceed with the appeal aa his clients who are 
alive informed him that there has been a com- 
promise out of Court. The appeal is, therefore, 
dismissed for default. 

From the certified copy of this order 
which is on the record it appears that 
the order was shown to two pleaders, one 
Babu R. R. Dutt and the other Babu 
B. L, Dhar and they put down their ini- 
tials under the said order with the 
endorsement “Seen.** It may be pre- 
sumed that these two gentlemen were the 
pleaders of the parties to the said appeal. 
On 15th September 1923, an application 
was filed purporting to have been made 
by the two decree-holders Aliraja Chow 
dhury and Elina Miah Ghoudhury for the 
execution of the said ‘decree. On 13th 
November 1923 the two defendants 
Abdul Jalil and Azizur Rahman who 
were then the surviving judgment-debt- 
ors, Mansur Miah having died, as I have 
already stated, during the pendency of 
the appeal, objected to the execution go- 
ing on, on the ground that the decree 
that was sought to be executed had been 
adjusted out of Court by the judgment- 
debtors having given the decree-holders 
a pathway somewhat dilferent from what 
had been awarded to the decree- holders 
by the decree and because on accepting 
the same the dooree-holdors had given up 
their claim to the decretal costs. This 
objection was taken up for the considera" 
tion by the learned Munsif before whom 
five witnesses were examined on 8bh 
December 1923. The fact that the said 
witnesses wore examined appears from 
the record of the depositions of the said 
witnesses but it is curious that the order- 
sheet does not contain any entry under 
that date showing that any witnesses had 
been so examined. One of these witnesses 
so examined was one of the decree-hold- 
ers Elim Miah who supported the objec- 
tion that was put forward on behalf of 
the judgment-debtors and who stated 
that there had been such an adjustment 
and who farther represented to the Court 
that Lis name had been signed in the exe- 
cution proceedings by his son, but that 
he himself did not want to proceed with 
the execution. The record does not show 
that the learned Munsiff arrived at any 
finding on the question as to whether 
there was such an adjustment or not. 
But on lObh December 1923, an appli- 
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cation was put in on behalf of the judg- 
meLt'debtors in which they stated 
that if the Court would care to go to the^ 
locality it would be apparent to the 
Court that there had been such an ad- 
justment and that the parties had been 
acting upon the said adjustment for a 
good long time The Munsif went to th^ 
locality on 21th December 1923 as ap- 
pears from certain Itatements that are to 
be found in the petitions that were sub- 
sequently filed on behalf of the parties. 
I may note here again that this local in- 
vestigation is not referred to in tho 
order-sheet of these execution proceed- 
ings and there is no trace whatsoever 
therein as to what transpired in the 
course of this local investigation. 

The next order in the order-sheet 
which has any bearing on this matter is 
dated 5th January 1921 which shows 
that on that date a petition was filed on 
behalf of the judgment-debtors stating 
that on the spot at the time of the local 
investigation there were certain propo- 
sals for giving the decree- holders an- 
other pathway and that the said propo- 
sals had been accepted and the ultimate 
result of the negotiations was embodied 
in a draft agreement a copy of which was 
filed along with the petition. The judg- 
ment-debtors prayed that effect might be 
given to this agreement that was reached 
between the parties on the local inves- 
tigation as aforesaid. On this the decree- 
holders took time once on 5th January 
1921 till 12bh January 1921, again on 
12th February 1921 and thereafter again 
on 12bh February 1921 till 1st March 1921. 
On this day the Court made an order to 
the effect that the parties should bring 
evidence to prove the compromise men- 
tioned in petition 210 Petition 210, it 
may be stated, was the petition which 
had been tiled on behalf of the judgment- 
debtors on 5th January 1921 alleging 
that there had been a-compromisa on the 
spot and filing along with it the draft 
agreement to which I have already re- 
ferred. Thereafter the matter was again 
adjourned from time to time till 10th 
May 1921. On the last mentioned day 
an objection was taken on behalf of the 
decree-holders that the compromise could 
not be given effect to by reason of the 
provisions of 0. 21, R. 2, Civil P. G This 
objecftion must have referred not to the 
compromise that was alleged to have 
been arrived at » on the spot because 
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that was in- course of the execution 
proceedings theaiselves and the fact that 
there %ad been such a compromise was 
brought to the notice of the Court well 
within 90 days from the date on which 
it had been arrived at but it must have 
referred to the earlier adjustment which 
is said to have taken place during the 
pendency of the appeal. There is a note 
of this objection in the ordersheeb, but 
it does not appear that the Court came 
to any finding as regards this objection 
at any time during the pendancy of the 
proceedings. 

We find next that after several ad- 
jouraoieiats of these proceedings, on 17th 
May 1924 three witnesses were examined 
in the case, namely, two on behalf of the 
judgment-debtors and the decree-holder 
AlirajaChbudhury himself — all these wit- 
nesses having deposed to the adjustment 
that was alleged to have been arrived at 
on the spot daring the local investiga- 
tion. On 2tid June 1924, the learned 
MuBsif disposed of the case holding that 
there was no doubt about the co npro‘ 
mise bub that the conpromise could not 
be given effect to inasmuch as the terms 
-thereof were at variance with the terms 
of the decree anl because to allow this 
compromise to stand would be to substi- 
tute for the decree in execution a new 
executable decree which is not permitted 
under the law. He referred to the deci 
sion in the case of L%dd (rovindoss 
Krishnadoss v. Bdmdoss V ishnadoss (l). 
Tne judgment-debtors thereupon pre- 
ferred an appeal to the District Judge 
who affirmed the decision of the Munsif 
holding that the conpromise had not 
been sabisfacfcorily proved and further 
that even if it was proved, the agree- 
ment could not be acted upon because it 
was arrived at in the course of executiou 
proceeiiogs. He relied upon the afore- 
said case reported in Ladd Govindos^i 
Krishnadoss v. Earadoss Vishmdoss (L). 
The judgment-debtors thereupon pre- 
ferred an appeal to the District Judge 
who affirmed the decision of the Munsif 
holding that the compromise had not 
been satisfactorily proved and further 
that even if it was proved, the agreement 
could not be acted upon because it was 
arrived at in the course of execution pro- 
ceedings. He relied upon the aforesaid case 
reported in Ladd Govindoss Krishnad^oss 

~( 1 ) [lyisTM. W. N. 22j=2iS 1. 0. 376—17 
M. L. T. 222. 
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V. Bamdoss Vishnadoss (l) as also on the 
provisions of 0. 23, R. 4, Civil P. 0. 
From this order the present appeal has 
been preferred on behalf of the judgment- 
debtors. 

Now, as regards the adjustment which 
is sought to have been arrived at on the 
spot daring the local investigation 
we have looked into the terms 
of the compromise that* is alleged to 
have been so arrived at and which are 
embodied in the draft agreement that was 
filed on behalf of the judgment-debt- 
ors and we find that the adjustment 
did not consist of stipulations that 
had been carried out bub consisted merely 
of terms that had to be carried out in 
future. Such ' an adjustment does not 
come within the purview of O 21, R. 2, 
Civil P. C , and must, if at all, come 
within the purview of O. 23 of the Code. 
Under O. 23, R 4, however, the provi- 
sions of that order do not apply to ex- 
ecution proceedings. The'reason of the 
provision contained in O. 23, R 4 is that 
O 21, R. 2 and S 47 taken together pro- 
vide a complete procedure for recording 
compromises arrived at in execution pro- 
ceedings The adjustment referred to 
in O. 21, R 2 is such an adjustment 
as completely or partly extinguishes 
the decree under execution and cannot 
mean an adjustment to give effect to the 
terms of which would be to create a new 
decree at variance with the decree under 
execution and which will again have 
to be executed. The view taken in the case 
reported in 23 I. G. 376, in my opinion, is 
correct and accordingly even if the latter 
cempromise or adjustment is said to have 
been proved, in view of the terms thereof, 
it cannot be given effect to in the course 
of the execution proceedings. 

Turning now to the earlier adjustment, 
namely, the one which is said to have 
taken place while the appeal was pending: 
it was argued before us on behalf of the 
appellants that the said adjustment should 
have been given effect to by the learned 
Munsif. On behalf of the respondent it 
has beea urged that having regard to the 
conduct of the judgment-debtors as dis- 
closed in the statement which they/ made 
in the peoition that they filed in the ex- 
ecuting Court after the local investiga- 
tion was held, it should be held that the 
judgment-debtors no longer relied upon 
the earlier adjustment, *but only relied 
upon the latter one as affording a bar to 
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the execution proceedings. Having ex- 
amined the materiajjs that are on the re- 
cord ifc ia nob possible for us to hold that 
the judgment-debtors ever abandoned the 
position that they had taken up in the first 
instance, namely, that the decree under 
execution had already been adjusted be- 
fore the appeal: was disposed of. I am, 
therefore, of opinion that this argument 
advanced on behalf of the respondent 
should not be allowed to prevail. The 
(juestion then is whether this adjustment 
can betaken cognizance of by the execut- 
ing Court and if so, what is the order 
that we should pass. 

It has been argued on behalf of the de- 
cree-holders that this was an adjustment 
which took place before the appellate 
decree was passed and therefore the ob- 
jection that such an adjustment stood in 
the way of execution of the decree is 
really an objection under S. 47 as to the 
exeoutability of the decree itself and it 
need not be certified to the Court under 
the provisions of O 21, R. 2, Civil P. G. 
This contention, in my opinion, is 
not well founded. For if the adjust- 
ment be taken as having been prior to 
the decree, then it was, in effect, an 
agreement not to execute the decree 
which in future would be passed. Accor- 
ding to the uniform current of authori- 
ties of this Court such an agreement can- 
not be taken cognizance of by an execut- 
ing Court but to avail of it the judgment- 
debtors will have to institute a separate 
suit, to restrain the decree holders from 
executing the decree : see Hassan AH 
V. Ganzi AH (2) and Benode Lai Pahrashi 
v. Brajendra Kumar Saha (3) though 
the other High Courts have taken a dif- 
ferent view on this point (e g , Laldas v. 
Eishordas (4), Subramania Pillai v. 
Kumara Vein (5), Chidambaram Chettiar 
V. Krishna Vathiyer (6) and Gavri Singh 
\.*Gajadhar Das (7) 

It has next been contended on behalf of 
the decree- holders that inasmuch as fraud 
was alleged, 0. 21, R. 2, has no applica- 
tion and that on account of the allega- 
tion of fraud the matter is brought within 
the purview of S. 47, Civil P 0. This 

(2) [1904] 31 Gal. 179. ' 

(3) [1902] 20 Cal. 810=6 C. W. N. 833. 

(4) [1898] 22 Bom. 463 (P. B.). 

(5) [1916] 30 Mad. 641=33 I. C. 66. 

(6) [1917] 40 Mad. 233=5 M. L. W. 132=32 

M. L. J. 13=37 I. C. 836=(19i7J M. W. 

N. 44 (P. B.). 

(7) [1909] 6 A li. J. 403=2 I. 0. 608. 
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proposition also is not well tounled be 
cause although it has for its support som< 
earlier cases of the Bombay and the 
Madras High Courts, it is well settled 
now, the decisions of this Court having 
all along been consistent on this point, 
that it is not competent to a Court ex- 
ecuting a decree to enquire into the faci 
of a payment or adjustment which hfLs 
not been certifieci as required by O. 21 
R. 2, even if fraud is imputed to the de* 
cree- holder, Biroo Gorain v. Jaimurai 
Koer (8), Jogendra v. Ashutosh (9) 
Periatambi v. Vellaya (10), Ganapathi 
Aiyar v. Ghenga Reddi (Ll), Budruddir 
V. Gulam Mohideen (12), Mehbunissc 
Begamv. Mahednnissa (l3) and Imamu- 
ddin V. Bindabasini (14). 

The last contention on behalf of the 
appellants is of considerable substance 
Having regard to the fact that the adjust- 
ment was notified to the appellate Court 
at a time when that Court was in seisin 
of the whole case and the statement that 
there had been such an adjustment not 
having been objected to on behalf of the 
decree- holders as is clear from the en- 
dorsements “ Seen ” of* their pleaders tc 
which I have alieady referred, the said 
representation made to the appellate 
Court may well be taken in oonnexior 
with the subsequent petition that was 
filed before the executing Court and the 
two together may be regarded as satisfy- 
ing the requirements of O. 21, R 2, Civil 
P. C That this position is maintainable 
has been held by this Court in the 
case of Biroo Gorain v. Jaimurat (8) 
The facts of that case are exactly oc 
all fours with the facts of the present 
case. I am therefore of opinion that 
the adjustment cannot be said to be one 
which has not been duly certified within 
the meaning of 0 21, R 2 of the Code 
As the learned Munsif does not seem tc 
have arrived at any finding on the ques- 
tion of fact, namely, as to whether there 
had been such an adjustment or not the 
proper order to pass in this case, in ray 
opinion, is to set aside the orders passed 
1^ _hoUi the Courts help ar^d to direct 

(8) [1912] 16 G. W. N 923=13 I. C. 63 = 16 
C. L. J. 174. 

(9) [1916] 24 C. L. J. 462=37 I. C. 738, 

(10) [1898] 21 Mad. 409=8 M. L. J. 51. 

(11) ]1906] 29 Mad. 312=16 M. L. J. 33. 

(12) [1913] 36 Mad. 357=24 M. L. J. 541=12 
I. C. 562=(1911) 2 M. W. N, 473. 

(13) -A.I.R, 1925 Bom. 309=49 Bom. 548 (F.B.), 

(14) [1920] 5 Pat. L. J. 70=55 I.C. 890=1 Pat, 
L. T. 149. 
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that the case be remitted to the original 
Court with a direction that it will now 
proceed to arrive at a finding on the 
question of the said adjustment upon the 
evidence that is on the record together 
with such further evidence as may be 
adduced by the parties and then pass 
pr(\p6r orders as to whether the execution 
cise will proceed or not. 

The appeal accordingfy succeeds. The 
appellants will hive their costs of the 
appeal, the hearing-fee being assessed 
at two gold mohurs 
Roy, J. — I agree. 

N,K. Appeal allowed 

A. I. R 1928 Calcutta 531 (1) 

C. 0, Ghose and Jack, JJ. 

S. N. Baiierjee — Complainant — Appli- 
cant. 

V. 

Bengal Baint and Varnish Go. — Oppo- 
eite Party. 

Criminal Ravn. No. 41 of 1928, De- 
cided on 2nd May 1928, from order of 
Dy. Magistrate, Howrah, D/- 13th 
September 1927. 

Calcutta Municipal Act (1899), S. 193 — Per- 
^on in Calcutta tendering for goods to be sup- 
plied to the Howrah Municipality — Sale of 
goods to the Municipality in pursuance of the 
tender — Such person cannot be held to be car- 
rying on business in Howrah and so cannot be 
prosecuted for not having a ticense. 

A person who carried on business in GilcutU 
tendered for certain goods to be supplied to 
the Municipality of Howrah. His tender was 
accepted and, in pursuance of the contract 
between the parties, the person sold goods from 
time to time to the Howrah Municipality. 
The Howrah Municipality asked him to take 
out a license and prosecuted him for his failure 
to do so : 

Held : that the person could not bo said bv 
any stretch of language to be one who carried 
on business in Howrah and, therefore, the 
prosecution could not stand. [P 531 C 2j 

Narendra Kumar Basu and Haradhan 
Chatterjee — for Applicant. 

Suresh Chandra Taluqdar, ^Mohendra 
Kumar Ghose and Surojit Chandra 
Lahiri — for Opposite Party. 

Judgment — This is a rule against an 
acquittal. What happened in this case 
is this : The opposite-party are a firm 
who carry on business in Calcutta. 
They tendered for certain goods to be 
supplied to the Municipality of Howrah. 
Their tender apparently was accepted 
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and, in pursuance of the contract bet- 
ween the parties, the opposite party have 
sold goods from time to time to the 
Howrah Municipality. It is said on 
behalf of the Howrah Municipality that 
the opposite party who supply goods to 
the Howrah Municipality pursuant to 
the orders received in Calcutta carry on 
business in Howrah. A statement of 
this nature carries its own refutation 
and it is unnecessary to pursue the point 
further. The opposite party cannot bo 
said by any stretch of language to be 
people who carry on business in Howrah 
It follows, therefore, that the order made 
by the Deputy Magistrate on 13th Sep- 
tember 1927 complained of by the Howrali 
Municipality cannot in any way be inter 
fered with. The result is that this rub 
is discharged. 

n k. Rule discharged . 
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Mitter, J. 

Payari Mohan Mahajan and others-^ 
Plaintiffs — Appellants. 

V. 

Siddique Ahmed and others — Defen- 
dants — Respondents. 

Appeal No. 2602 of 1925, Decided on 
17th February 1928, from appellate de- 
cree of Dist. Judge, Chittagong, D/- 
14th August 1925. 

(а) Words — ^*DaimV' conveys the notion of 
fixity of rent. 

The word “daimi” means “relating to what 
is perpetual, the perpetual settlement of the re* 
venue,” and so conveys the notion of ficity of 
rent. [P 532 G 2J 

(б) Landlord and Tenant — Permanent lease 
at a fixed rental granted in respect of a 
transferable raiyati — Implication is that 
raiyati is transferable without the consent of the 
landlord. 

The fact that the permanent lease at a fixed 
rental is granted in respect of a raiyati which 
is transferable, carries with it the plainest 
implication that the raiyati was a raiyati at a 
fixed rent which alone is transferable under 
the law without the consent of the landlord: 
A. I. li. 1921 Cal. 451 [F. B.), liel. on. 

[P 532 G 2] 

Narendra Kumar Das — for AppellanffS. 

M. Md. Nurul Huq Ghatedhury — for 
Respondents. 

Judgment. — This is plaintiff’s appeal 
against the decision of the District Judge 
of Chittagong dated 14bh August 1925 
which affirmed a decision of the Munsi! 
of Fatiokohari dated 27th August 1924. 
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Plaintiff brought the suit in which this 
appeal arises to recover possession of the 
disputed land from the defendants on the 
ground that he is a raiyat and that the 
predecessor of the defendants Rahamat 
Ali had dar*raiyati right under him and 
that Rahamat Ali having died the defen- 
dants have acquired no right to the dar- 
raiyati as the said interest is not heri- 
table. 

The defence of the defendants was that 
the plaintiff was a raiyat at fixed rate in 
respect of the land in suit. He granted a 
permanent and heritable jotedari right to 
the defendants’ predecessor Rahamat Ali 
by a patta executed in the year 1258 M. 
E =1896 and the plaintiff was estopped 
from denying defendants’ title to the land 
and from claiming khas possession. The 
Munsif held that the plaintiff was a 
raiyati at fixed rent and was competent 
to grant a permanent heritable lease to 
the defendants’ predecessor To this suit 
for khas possession a claim for arrears 
of rent for 1283 and 1284 M. E. was 
joined The Munsif dismissed plaintiff’s 
claim for khas possession and decreed 
the claim for arrears of rent. 

An appeal was taken by the defendant 
to the District Judge. The learned Dis- 
trict Judge held that the status of the 
plaintiff was not that of a raiyat at fixed 
rent, but was that of an occupancy riayat. 
The learned D. strict Judge, however, came 
to the conclusion 

that the plaintiff was estopped from setting up 
that the interest created by the -patta was dar- 
laiyati 

and dismissed plaintiff'? appeal. 

A second appeal has been taken to this 
Court and it has been strenuously argued 
by the learned vakil for the appellant 
that the patta on the face of it shows that 
the interest of plaintiff’s predecessor was 
that of a raiyat and that therefore the 
patta which purported to grant a perma- 
nent heritable dar-raiyati lease contra- 
vened the provisions of S. 85, Ben. Ten. 
Act, and oould not be admitted in evi- 
dence and is not operative as a permanent 
lease between the plaintiff and the defen- 
dants’ predecessor and on the death of the 
defendants’ predecessor the tenancy must 
be taken to have been terminated, Reli- 
ance is placed on the decision of the Full 
Bench in Chandra Kanta v. Amjad Ali 
(l), and it is contended that the present 
case is governed by the first of t he thre e 

Ui A. i. K. iy2i Cal. Cal. 783 (F. B ) 
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propDsifeions laid down by the Full Bench. 
I cinnot accept this contention, for it 
would appear fr^m the statements con- 
tained in the patta of 1258 that plaintiff re- 
presented to the defendants’ predecessor- 
Rahamat Ali that his status was not 
that of an ordinary occupancy'raiyat, but 
of a raiyat whoso interest was transfera- 
ble, for it is stated that it was the origf- 
nal raiyati of Abin^s Chandra Acharjya 
and had been purchased at an auction by 
Sarat Chandra Mahajan. The lease which 
was granted to Rahamat Ali was descri- 
bed as hundobasti istemrari daimi 
kayemi harsana jotedari ” The wor^ 
“daimi“ means 

relating to what is perpetual the perpetual! 
settlement of the revenue, See Wilsons, Gloa- 
Bary, p.ll9. 

So it was intended to convey the notion- 
of fixity of rent. The word “diami” 
imports the notion of fixity. of rent. It i& 
stated that in certain localities in Chit- 
tagong kayemi raiyats have written 
leases at fixed rates of rent so that plain- 
tiff by the patta purported to grant a 
permanent lease with a fixed rental and' 
he represented that his own interest was 
that of a raiyat whose interest was trans- 
ferable : see District Gazeteer of 1908 
(Chittagong), 152. These representations 
would certainly convey the impressicni 
that the plaintiff was a raiyat at a fixed 
rent. The learned District Judge says,, 
the only way in which the terms of the patti 
can be made consistent is by interpreting raiyati' 
to mean raiyaii at fixed rent. 

The plaintiff' in his evidence does net 
deny that he represented himself to have 
mokarari rights; on the contrary he says 
that he does not know whether his in- 
terest is mokarari or not. Plaintiff’s 
raiyati was acquired by auction purchase* 
by his brother Sarat. The sale certifi- 
cate has not been produced, and the fact 
that permanent lease at a fixed rental 
was being granted in respect of a raiyati 
which was transferable carries with it the 
plainest implication that the raiyati was 
a raiyati at a fixed rent, which alone is 
transferable under the law without the' 
consent of the landlord. The case, there- 
fore, falls within the second proposition 
laid down by the Full Bench as the patta 
was granted by the plaintiff who, on the 
face of the document, professed to have a 
higher status than that of a raiyat andi 
consequently the defendant may rightly 
invoke the doctrine of estoppel and pleadf 
that the plaintiff cannot be permitted to 
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prove that his status was not that of a 
Taiyati at fixed rent. 

The defendants’ predecessor and the 
•defendant after his death had been in 
possession since 1888 under the patta. I 
think the lower appellate Court has put 
•a correct interpretation on the patta The 
appeal fails and must be dismissed with 
•octets. 

N K. Appeal dismissed. 
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Rankin, C. J., and Mitter, J. 

"Port Canning and Land Improvement 
Co.t Lid. — Plaintiffs — Appellants. 

V. 

Jogendra Mandal — Defendant — Res- 
pondent. 

Appeals Nos. 736 to 740 of 1925, De- 
cided on 3rd August 1927, from appellate 
decrees of 2nd Sub-Judge, 24-Pargana9, 
D, - 19th December 1924. 

Bengal Tenancy Act (8 of 1885), S. iG—Suit 
Jor ejectment — Court should first determine fa%r 
and equitable rent and deciee for ejectment 
should not he passed if the tenant agrees to pay 
such rent, 

Iq a suit for ejectment of non-occupancy ten- 
.ant, before passing a decree under S. 46, 
■Cl. (6), the Court should determine the fair and 
•equitable rent and fix a time within which the 
tenants are to appear and signify their election 
lio pay the rent so determined. The Court may 
record an order in the oriersheet determining 
■what the fair and equitable rent is. If the 
tenants do not appear within the time fixed by 
the Court and recorded in the order determin- 
ing fair and equitable rent or appear and sig- 
'iiify their unwillingness to accept the fair and 
equitable rent determined by the Court, then 
the Court should pass a decree in ejectment. 
But such a decree should not be passed where 
'the tenants agree to pay the fair and equitable 
rent fixed by the Court before ejectment. 

[P 534 C ], 2J 

Ram Chandra Majumdar^ Rama Pra- 
^sad Mukliopadhyaya and Mahendra Ku' 
mar Ghosh — for Appellants. 

Mitter, J. — These five appeals arise 
out of five suits brought by the plaintiff- 
oompany in the Court of the Muosif of 
Basirhat, for enhancement of rent of the 
tenants’respondents, who are non-ocou- 
pancy raiyats, after service of notice 
under S. 46, Ben. Ten. Act. The plaintiff 
•company tendered to the tenants-respon- 
•dents in each of five suits an agreement 
to pay enhanced rents and the tenanta- 
areapondents within three months before 
the institution of each suit refused to 


execute the agreement. Thereupon the 
plaintiff-company brought five suits for 
determination of fair and equitable rent 
and for ejectment in case the tenanta- 
respondents failed to pay the fair and 
equitable rent determined by the Court 
under S. 46, Cl. (6), Ben. Ten. Act, De- 
crees were passed in each of the five suits 
to the effect that if the tenants-respon- 
dents agreed to pay the rent determined 
under S. 46, Cl. (6), they shall be entitled 
to remain in possession of the holding at 
that rent for a term of five years from the 
date of the agreements respectively, but, 
on the expiration of the terms, shall be 
liable to ejectment, unless they have ac- 
quired a right of occupancy and that if 
the tenants did not agree to pay the rent 
within the time fixed by the Court they 
would be ejected at the end of the agri- 
cultural year in which the decree was 
passed. The tenants did not appear to 
signify their election to pay the fair and 
equitable rent within the time fixed by 
the Court in each of the five suits and 
notwithstanding this the Court refused to 
pass decrees for ejectment The Court of 
first instance held that the tonants-res- 
pondents may signify their election to 
pay the fair and equitable rent before the 
decree for ejectment is actually passed 
and the Court had power to enlarge the 
time for signifying election. In this 
view the trial Court refused to pass de- 
crees for ejectment in the five suits'. 

Appeals were taken to the Subordinate 
Judge of 24*Parganas against the decrees 
of the Munsif refusing ejectment and the 
Subordinate Judge affirmed the decrees of 
the Munsif 

Five second appeals have been pre- 
ferred to this Court by the plaintiff-com- 
pany and it is argued by Mr. Ram 
Chandra Majumdar, who has appeared on 
behalf of the plaintiff -company, that the 
decrees of the Courts below refusing 
ejectment are wrong, as the Court had 
no power to extend the time fixed in the 
decrees for the tenants to signify their 
election. The argument is put in this 
way : It is said that the Courts below 
are in error in holding that two decrees 
are contemplated by S. 46, Ben. Ten. Act. 

It is argued that the decrees having fixed 
a time for signifying election and having 
prescribed ejectment as the penalty for 
non-compliance within the stipulated 
time with the order of the Court, the 
Courts below were bound to pass decrees 
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for ejecfcmenfc. It ia said that thara ia no 
provision in the Bengal Tenancy Act, for 
enlarging the time fixed by the decree for 
signifying willingness to pay the fair and 
equitable rent determined by the Court 
and that S. 148, Civil P. C., does not ap- 
ply where time is allowed for doing an 
act fixed by a decree of the Court. In 
support of this contention our attention 
has been drawn to notes ui^der S. 148, 
Civil P. C. (Mulla’s edition), where 
authorities in support of this contention 
are cited The point made in the argu- 
ment is that the Court has no power to 
extend the time fixed by its decree Mr. 
Majumdar, however, has very fairly 
drawn our attention to the fact that his 
client, the plaintiff company, treated the 
decrees passed in these five suits as condi- 
tional decrees for ejectment and applied 
for final decrees, as the time for signify- 
ing election granted by the Court had 
expired. 

It is said that, though the plaintiff 
company might have misread the law and 
had* made an application for a final de- 
cree, the law contemplates only one de- 
cree and when in S. 4G. Cl, (8), it is said 
that 

if the raiyat does not agree to pay the rent so 
determined the Court shall pass a decree for 
ejectment, 

the willingness to agree or otherwise 
must be signified before the decree is 
passed. It seems to .me that the Act 
contemplates that before passing a decree 
for ejectment the Court shall determine 
what is a fair and equitable rent : see 
S. 46, Cl. (6), Ben. Ten. Act. Under 
S. 46, Cl. (8), if the raiyat does-not agree 
to pay the rent so determined, the Court 
shall pass a decree for ejectment. If a 
certain time is allowed in this case for 
signifying the election to execute the 
agreement for enhanced rent, it seems 
only logical that after the expiration of 
the period a decree for ejectment should 
be passed In other words, the scheme 
of the Act seems to bo this : It provides 
that before ordering ejectment the Court 
shall determine what is a fair and equit- 
ible rent. Keeping this intention of the 
legislature in view, I think, the proper 
procedure ought to be this : Under 
3. 46, Cl. '6), the Court should determine 
bhe fair and equitable rent and fix a time 
within which the tenants are to appear 
ind signify their election to pay the rent 
30 determined. This may be a fortnight 


or a month from the date of the determi~ 
nation of the fair and equitable rent. 
Whether it is necessary or advisable to 
serve notice on the tenants of the rent 
fixed and the date by which their election 
has to be signified is a matter of discre* 
tion in the circumstances of each case 
The Court may record an order in the 
ordersheet determining what the fair and 
equitable rent is It is not necessary 
that a preliminary decree be passed 
determining what the rent is. The 
Bengal Tenancy Act does not either pro- 
hibit or enjoin the*passing of a prelimi- 
nary and a final decree. If the tenants 
do not appear within the time fixed by 
the Court and recorded in the order deter- 
mining fair and equitable rent or appear 
and signify their unwillingness to accept 
the fair and equitable rent determined by 
the Court, then the Court should pass a 
decree in ejectment Under S. 44, Cl. (d), 
a non-occupancy raiyat s’* all be liable to 
ejectment on the ground that he has re- 
fused to agree to pay a fair and equitable 
rent determined under S 46, so that he 
could not be ejected until an opportunity 
is given to him to agree to pay the fait 
and equitable rent within a certain 
period, after which an effective decree for 
ejectment can only be passed S, 46, Cl. 
(6), only contemp’ates the determination 
of what rent is fair and equi:able for the 
holding ; Cl. 8 contemplates that if the 
raiyat does not agree to pay the rent so 
determined then a decree for ejectment 
could be passed and Cl (10) provides that 
the decree for ejectment shall take effect 
from the end of the agricultural year in 
which it was passed. 

It seems to me, whether the Bengal 
Tenancy Act contemplated one decree or 
two decrees, under S 4r6. Ben. Ten Act, 
in the present cases, the ‘plaintiff -com* 
pany proceeded on the footing that there 
are two decrees in each suit and the ob- 
jection does not come from it with good' 
grace that there should be only one decree’ 
in each case As the tenants-respondents 
had agreed to pay the fair and equitable^ 
rent fixed by the Court before ejectment, 
they ought not in the circumstances of 
the present cases to be ejected. The re- 
sult is that, in my opinion, the appeals 
should fail and should be dismissed, but 
without costs, as the respondents have^ 
not appeared. 

It is said by Mr. Majumdar that thesa 
are test cases and we should express our 
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final opinion on the question. While 
dismissing these appeals on their special 
facts, I have indicated what the proper 
procedure is which should be followed in 
suits for enhancement of rent and eject- 
ment under S. 46, Ben Ten. Act. 

Rankin, C. J. — I agree. 

SJ. Appeals dismissed. 
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Page and Graham, JJ. 

Durga Sankar Sarma Boy — Defend- 
ant — Appellant. 

Kamini Kuinap Sarma Boy and others 
— Respondents. ^ 

Appeals Nos. 571 to 573 of 1925, De- 
cided on 2nd August 1927, from appel- 
late deereesoE Sub-Judge, Sylhet, D/- 4th 
November 1924. 

Cosharers — Separate occupation of a co- 
sharer even after objection from his cosharers 
and in defiance of thexr claim to be in joint 
possession of the land — Cosharers who are 
excluded and ousted front joint possession can 
briny a suit to obtain joint possession of the 
property — Whether there is exclusion or ouster 
depends upon circumstances of each case. 

If one cosharer separately occupies a por- 
tion of the comtnoa land without objection 
from his cosharers, and with their express or 
implied consent, he is n'ot to be subjected to a 
suit in which the plaintiffs claim joint pos- 
session of the plot of which the defendant 
is in sole occupation. If the separate occupa- 
tion of the defendant is with the tacit or ex- 
press assent of his cosharers, and the co- 
sharers are dissatisfied with the manner in 
which the joint land is being held in posses- 
sion by tenants-in* common, their proper 
remedy is to bring a suit for partition. On the 
other hand, if the separate occupation of a 
oosharer is continued after objection from any 
of his cosharers and in defiance of their 
claim to be in joint possession of the land, 
then the cosharera who are excluded and 
ousted from joint possession are entitled to 
bring a suit to obtain joint possession of the 
property. Whether there is exclusion or ouster 
depends upon the circumstances prevailing in 
the particular case under consideration : 
18 C. W. N. 328, Ref. [P 536 C 1] 

Braja Lai Chakraharty and Birendra 
Kumar De— for Appellant. 

Gunada Charan Sen and Priya Nath 
Dutta — for Respondents. 

Page, J — This is an appeal from a 
decree of the learned Subordinate Judge 
of Sylhet, affirming a decree of the 
learned Munsif of Habiganj. The suit 
was brought by one cosharer in order 
Ic obtain joint possession of what was 


admitted to be joint property from an- 
other cosharer, upon the ground that 
the defendant cosharer bad excluded and 
ousted the plaintiff from his right to 
joint possession of the land in dispute. 
It appears that the plaintiff and the 
contesting defendant were two of three 
cosharers entitled as tenants-in-comraon 
to certain ejmali land. On a portion of 
the joint property there was a person in 
occupation who was possessed of a non- 
transferable occupancy title, and the 
tenant used to pay rent to the three cc- 
sharers. The contesting defendant, now 
the appellant, purchased the tenure, and 
after the purchase the tenant abandoned 
his holding. Thereupon, the appellant 
went into possession of the land, and has 
been cultivating it in khas possession 
The purchase of the holding by the ap- 
pellant, and the abandonment by the 
tenant took place in 1911, and the presnb 
suit was brought in 1921. Notwitstanding 
the labours of the learned advocate for 
the respondent no evidence has been 
brought to our attention of any claim by 
the plaintiff to joint possession of this 
land during those ten years Neverthe- 
less, the learned Judges in the lower 
Courts have held as a matter of fact that 
the plaintiff respondent was excluded and 
ousted by the appellant from joint pos- 
session of this plot of land The learned 
Subordinate Judge passed the following 
observations in the course of his judgment : 

The appellant purchased the tenants’ hold- 
ings which were abandoned by the origin il 
tenants. So defendant 2 virtually ex- 
pelled the common tenant, and possessed 
himself to the exclusion of the plaintiffs. 
Therefore the plaintiffs ware ousted from the 
lands in suits by act of dsfendint 2. 

Now, to hold that a cosharer is in 
possession of part of the common laud to 
the exclusion of the other cosharers, in 
my opinion, is much the same thing in 
the eye of the law as saying that he has 
ousted his cDsharers, for to exclude is fco 

keep out”, to oust*' to put out” of 
possession. But to find that a co-tenant 
is in sole occupation of part of the joint 
land may or may not, according to the 
facts of the particular case, ba the same 
thing as to say that he is in exclusive 
occupation of the property or has ousted 
his cosharers from the property. If the 
Court were to hold that evidence of sepa- 
rate occupation was necessarily proof of 
ouster it seems to me that the difficulties 
which are great enough as matters now 
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are) attieadaati upoa the joiat; occupatioa 
of joint property would become iasuper* 
able. For whenever a oo3hg.rer is found 
to be in sole ‘occupation of part of the 
common land he will be deemed to have 
ousted therefrom his cosharers. In my 
opinion, according to well-settled law, if 
one cosharer separately occupies a por- 
tion of the common lanci without objec- 
tion from his cosharers, and with their 
express or implied consent, ha is not to 
be subjected to a suit in which the plain- 
tiffs claim joint possession of the plot 
of which the defendant is in sole occupa- 
tion. If the separata occupation of the 
defendant is with the tacit or express as- 
sent of his cosharers, and the cosharers are 
dissatisfied with the manner in which the 
joint land is being held in possession by 
the tenants-in’common, their proper 
remedy is to bring a suit for pxrtition. 
On the other hand, if the separata oc- 
cupation of a oosharer is continued after 
objection from any of his cosharers and 
in defiance of their claim to be in joint 
possession of the land, than the cosharers 
who are excluded and ousted from joint 
possession are entitled to bring a suit 
to obtain joint possession of theejmiili 
property: see the cise of Bisanta 
Kuman D.issya v. Mohesh Chandra 
Shaha (I). Whether there is exclusion 
or ouster depends upon the circumstances 
prevailing in the particular case under 
consideration. Now, in the present case, 
the appellant has bean in sole occupition 
of the property in dispute. The ques- 
tion, therefore, is one of fact: Was that 
separate occupation such that it amounted 
to an exclusion or ouster of the res- 
pondents or not ? 

The learned Subordinate Judge has 
held that the separate occupation of 
the appellant amounted to ouster be- 
cause, as I understand his judgment, 
by reason of the separate occupa- 
tion by the appellant the respondents 
have been deprived of their share of the 
profits of the land. The question at 
once arises: Have the respondents asked 
for joint possession? The answer is 
that they have not. The learned advo- 
cate for the respondents have been un- 
able to point to any claim by the plain- 
tiffs either to joint possession, or to a 
share in the profit- of the land in suit, 
or to any objection to the occupation by 

® __ aippellant of the land in suit 
' UJ LiUi<3J iii C. VV N. L 0. Oil. 
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throughout the ten year» which rfapsed 
after the appellant went into possession 
of the land. In my o-pinion, m such 
circumstances, there is no room for a 
finding that the appellant excluded the 
respondents from joint possessioo of the 
property ; and the mere fact that the ap- 
pellant is found to be in sole occupatioa 
of the land is not to be regarded as prodf 
that he has either excluded or ousted the 
respondents from joint possession thereof. 
The ground, therefore, upon which the 
lower Courts have based the finding of 
ouster cannot stand. The learned advo- 
cate on behalf of the respondents, how- 
ever, has urged that, if this finding ean- 
not stand, the proceedings should be 
remanded in order that there should be 
a finding upon the issue whether or nob 
having regard to the evidence on the 
record there was a claim or objection 
by the respondents, or an assertion of an 
adverse or exclusive title by the appel- 
lant to this parcel of land which would 
amount to an exclusion or ouster at law. 
I should have thought that a remand 
would have been the right course if the 
learned advocate for the respondents had 
been in a position to point to any evi- 
dence upon the record which, if believed, 
would justify a finding upon that issue 
in their favour. Notwithstanding his 
researches and those of his junior, how- 
ever, not a shred or tittle of evidence has 
been brought to our attention which 
would support the plaintiffs' case on 
such an issue. In the circumstances, in 
my opinion, wo should nob be justified in 
remanding this case for further consi- 
deration In my opinion, inasmuch as 
the plaintiffs-responients have failed to 
prove exclusion or ouster from the plot 
of land of which the de'endanb-appellant 
has boon for this long pariod in sola oc- 
cupation, their oKim in the suit bo be 
given joint possession fails. 

The appeal, therefore, will be allowed* 
the decrees of the lower Courts set aside 
and the suit will bo dismissed with costs 
in all the Courts. 

This judgment will also govern the 
other two analogous appeals. 

Graheiin, J.— Though there is a clear 
finding in the judgment of the Court of 
appeal below in regard to ouster I agree 
that in the proper sense of the word no 
ousbof has been proved in this case, nor 
does it appear that there are any ma- 
terials whatever on the record to justify 
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the fiading of the learned Subordinate 
Judge on the point. I agree with my 
learned brother that the appeals succeed 
4*.nd must be allowed. 

N K. Appeal allowed. 
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Page and Graham, JJ. 

Mt. Fuli Bihi and others — Plaintiffs 
— Appellants. 

V 

Khokai Mondal SLiid others — Defendants 
— Bespondents. 

Appeal No. 1360 of 1925, Decided on 
12bh August 1927, from appellate decree of 
Sub-Judge, Nadia, D/- 11th March 1925. 

(а) Specific Relief Act, S. il— -Section ap- 
plies only token plain I ijf is suing to cancel an 
instrument. 

Sactioa 41 is not ad rein, for it applies to 
proceedings in which plaintiS is seeking the 
oinoellation of an instrument. It does not 
apply to a suit where the plaintiff is not seek- 
ling the oanoallation of an iintrumenb but dis- 
•regards it as a nullity: 30 Cal. 539 and 31 Cal. 
329. Foil. [P 538 G 1] 

(б) Specific Relief Act, S, 41 — Contract by 
minor — Restoration was not ordered. 

The doctrine that “those who seek equity 
must do equity” does not apply to a contract by 
a.miuor as the Court cauuot say that it is equi- 
loabla to compel a person to pay money in re- 
spect of a transaction which, against that per- 
son, the legislature has declared to be void: 
30 Cal. 539 (P. C.), Foil. [P 538 G 2] 

(c) Evidence Act, S. 116— Suit by a minor 
without a next friend — Defendant, though 
aware of plaintiff's minority, not raising ob- 
jection as to the maintainability of the suit— 
He cannot raise this objection for the first time 
i^n appeal. 

Proceedings in a suit instituted by a minor, 
and not by the minor’s next friend in his name, 
are not void. The policy ot the legislature in 
enacting 0. 32 was that where a minor has 
instituted a suit in his own name the proceed- 
ings in normal oases should not be treated as 
abortive, but that an opportunity should bo 
giveu to constitute the suit in the regular 
mauaer. O. 32, R, 1, is intended for the pro- 
tection and benefit of the defendant. But the 
ground upon which the protection is afforded 
to the defendat in a suit instituted by a minor 
is removed when the defenda-nb at all material 
times is aware or has received notice, of the 
minority -of the plaintiff and yet elects to 
proceed to trial and taka his chance of obtain- 
ing a decree in his favour on the merits with- 
out raising any objection to, or issue upon, the 
maintainability of the suit and prefers the 
objection for the first time on appeal when* the 
triU has gone against him : 22 Cal. 270, and 

19 Mad. 127, Bel. on. [P 539 C 1] 


Badha Binode Pal and Bhupendra 
Kishore Basu — for Appellants. 

Santo.sh Kumar Bose and Eadika 
Eanjan Guha — for Respondents. 

Page, J. — On 2Lst January 1920 the 
appellants Fuli and Amini, who were 
minors, executed a kobala by which they 
transferred to the respondents their 
shares of a ryoti interest in certain lands 
that they had inherited Fuli was born 
on 2l3t December 1902 and Amini on 
7th March 1905. It was alleged by the 
respondents that Es. 950 was paid as 
consideration for the transfer, and both 
the lower Courts have held that part, 
but not the whole, of this sum was re- 
ceived by or on behalf of the appellants. 

On 21th January 1923 the appellants 
brought the present suit against the res- 
pondents claiming a declaration that 
they were entitled to their respective 
shares in the prope ty, and joint posses- 
sion with their cosharers, whom they 
impleaded as pro forma delondants. They 
also claimed damages and mesne profits 
against the respondents. When the suit 
was filed the appellants' mother, Bhadi, 
was joined as a co-plaintiff, but subsequ- 
ently she withdrew her claim The trial 
Court dismissed Fuli's claim and decreed 
Amini’s claim in part; but the lower 
appellate Court rejected the claims of 
both of the appellants, and dismissed the 
suit with costs. From that decree the 
appellants have preferred the present 
appeal. 

The kobala in suit was executed by 
Fuli, and on behalf of Amini by her hus- 
band as her guardian But as the hus- 
band of a minor is not her guardian 
under Mahomedan law, and the lower 
appellate Court has found that both 
Fuli and Amini were minora at the 
time when the kobala was executed, it 
was conceded that the kobala was null 
and void as againsD both the appellants. 

At the trial Fuli stated; 

I went to the Sub- Registrar for registering 
the document. As he fouud me minor he then 
asked my mother about my age, and said that 
if she stated my age as major he could register 
it. My mother then told my age as 17 to 18 
years to him. 

Now, it is admitted that Fuli would 
not be estopped by a misrepresentation 
as to her age made by her mother, Earn 
Gharan Das v Joy Earn Majhi (1), and 
there is n o fin ding, and no ev idence ^ 
(Tr[ 1 . 912 T 17"G. w7n7 10=Td 1. c7 825=16 
C. L. J. 185. 
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justify a finding, that either Fuli or 
Amini herself made any representation 
as to her age to the respondents, mr that 
Fuli's conduct was suoti as Wv^uld render 
her amenable to the rule of estoppel by 
negligence: Gregg v. Wells (2), Freeman 
V. Coohe (3) The interesting question 
that was much canvassed at the hearing 
of the appeal, whether a minor is a 
“person” within S lio, Evidence Act 
(i of 1877), therefore, does not arise. 
Brohmo Dull v. Dharmodas GJiose (4), 
Dadasaheb Dasarathrao v. Bai Nahani 
(5), B. Leslie v. Sheill (G) There be- 
ing no evidence or finding that either of 
the appellants w.as guilty of misrepre- 
sentation or fraud prima facie the appel- 
lants are entitled to succeed 

Two contentions, however, have been 
raised by the respondents in support of 
the decree of the lower appellate Court: 
(i) that as a condition precedent to 
passing a decree in their favour the 
Court ought to require the appellants to 
repay to the respondents the moneys 
which they respectively have received as 
consideration for the transfer, either 
under S. 41, Specific Relief Act (1 of 1877) 
or pursuant to the principle that “those 
who seek equity, must do equity”; (ii) 
that as the suit was instituted by Amini 
who was then a minor, and not by her 
next friend acting in Ijer name, she is 
not entitled to any relief in the suit 
which, so far as she is concerned, must 
be treated as a nullity. 

The answer to the first contention is 
not far to seek. S. 41, Specific Relief 
Act, is not ad rem for it applies to pro- 
ceedings in which the plaintiff is seeking 

the cancellation of an instrument ” 
whereas in the present suit the appellants 
are not seeking the cancellation of the 
kobala, which is void and may be disre- 
garded by the appellants as a nullity. 
Mohori Bibee v. Dharmodas Ghose (7), 
Bijoy Gopal Mulcerji v. Krishna Mahishi 
Deli (8) The attempt of the respo ndents 

7^ [1839J 10 A. E. 90=t2 l\ & D. 293. 

(3) [1818] 2 Ex. 654=18 L. J. Ex. 114=12 
Jur. 777-rG D. A L. 187. 

(4) [1893] 20 Cal, 381= J 0. W. N. 468. 

05) [1917J 41 Bom. 480=41 I. C. 130=19 
Bom. L. R. 561. 

(6) [19141 13 K.B. 607=93 L.J K. B 1145 = 
30 T. L. R. 400=111 L. T. 106=58 S. J. 
453, 

(7) [1903] 30 Cal. 539=30 I. A. 114=3 Sir. 
374 (P. C.) 

(8) [1907] 34 Cal. 329=34 I. A. 87=11 C. W. 
N. 424 (P. C.). 


to pray in aid of their case the equitable 
doctrine that “ those who seek equity 
must do equity ” is countered by the 
decision in Thurston v Nottingham Per^ 
manent Benefit Building Society (9). In 
that case the plaintiff, a minor, in order 
to be enabled to purchase some land, and 
to complete the building of houses in 
course of erection thereon, applied to lihe 
defendants for loan, and executed a 
mortgage of the property in their favour 
to secure advances up to a limit of 
£1,200 On attaining her majority the 
plaintiff brought a suit against the de- 
fendants in which she claimed a declara- 
tion that the mortgage was void, and that 
she was entitled to possession of the 
mortgage! property. The defendants did 
not allege that the plaintiff had been 
guilty of any fraud or misrepresentation 
in connexion with the transaction. It 
was held that to the extent to which the 
money advanced by the defendants had 
been paid to the vendor to complete the 
purchase the plaintiff could not affirm 
the purchase and repudiate the advance^ 
and that she must repay to the defend- 
ants the money so advanced. The defen- 
dants contended, however, that the plain- 
tiff ought to be compelled to refund also 
the moneys advanced by the Society upon 
the 'security of the mortgage after tho 
purchase had been completed. This con- 
tention was rejected, Romer, L. J. observ- 
ing, that 

the short answer is, that a Court of equity 
cannot say that it is equ-table to compel a per- 
son to pay any moneys in respect of a transac- 
tion which, as against thit person, the legisla- 
ture has declared to be void, (ibid p. 13). 

The law thus enunciated by Romer, 
L J , has been affirmed in ipsissimis verbis^ 
both by the house of Lords : Thurston v 
Nottingham Permanent Benefit Building 
Society (10) and by the Privy Council : 
Mohiri Bibee v. Dharmodas Ghose (7) : 
see also Guru Shiddsioami v. P. D. 
Narendra (11), and concludes the matter 
against the respondents. 

In support of their second contention, 
which prevailed in the lower Tippellate 
Court, the respondents relied upon the 
language in which 0. 32, R 1 is couched; 
and urged that all proceedings in a suit 
instituted by a minor, and not by the 
minor’s next friend in his or her name. 

(9) [L902J i Oh, L). 4 = :16 u. T. 33=7L Li. J. 

Oh. 83 = 50 W. R. 179=18 T. L. R. 135. 

(10) r [1903] A. C. 6. 

(11) [1919J 44 Bom. 175=55 I.O. 271=22 Bom. 

L. R. 49. 
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are void and of no effect, and, therefore, 
that Amini’s suit must fail. In my opin- 
ion, •however, there is no substance in this 
sontentioa. The policy of the legisla- 
ture in enacting 0 32 was that where a 
minor has instituted a suit in his own 
name the proceedings in normal cases 
should not be treated as abortive, but 
that an opportunity should be given to 
constitute the suit in the regular manner. 

The reason why no proceeding can be taken 
by an infant without the assistance of a next 
friend is, as stated m Darnell's Chancery Prac- 
tice, 6th Edn. p. lOj “ on account of an infant’s 
supposed want of discretion, and his inability 
to bind himself, and make himself liable for 
costs.” And it would seem that the rule was 
intended for the protection and benefit of de- 
fendants ; for it h 19 been held that when a 
defendant waives this benefit and protection 
the suit may proceed without a next friend. 
[Per Sale, J. in Doorga Moliun Dass v. Tahir 
Ally (12).] 

Bufc the ground upon which protection 
is afforded to a defendant in a suit insti- 
juted by a minor is removed when the 
iefendant at all material times is aware, 
)r has received notice, of the minority of 
ihe plaintiff, and yet elects to proceed to 
irial and take his chance of obtaining a 
lecree in his favour on the merits with* 
Dut raising any objection to, or issue 
upon, the maintainability of the suit ; 
ind prefers the objection for the first 
time on appeal when the trial has gone 
against him. These, however, are the 
circumstances obtaining in the present 
case ; for it would appear that the res- 
pondents* one of whom is a close relation 
of the appellants, were fully aware of the 
age of each of the appellants, and, at any 
rate after the additional plaiuj was filed, 
cannot be heard to say that they had not 
received notice of the dates .|^on which 
Fuli and Amini respectively were born. 
Moreover, before the suit was heard 
Amini had attained her majority, and be- 
came bound by the decrees and others 
passed therein. Too often in this coun- 
try is a suit won or lost because the form 
has beeu allowed to swallow up the sub- 
stance of the case. No doubt, rules and 
regulations are necessary, and useful 
when sensibly applied. But let there be 
too rigid an adherence to the technicali- 
ties of the law and litigation tends to be- 
come as uncertain in its event a^ a game 
of chance ; to the detriment of justice, 
and the consternation of litigants. .That 
ought not to be. This contention of the 
(12) [1894] 22 Cal. m 


respondents, to my mind, is misconceived 
and cannot be sustained either on princi- 
ple or on authoritv. Kamalakshi v. 
Ramasavii Chetti (13). Doorga Mohun 
Dass V Tahir Ally (12). 

For these reasons, the appeal must be 
allowed, the decree of the lower appellate 
Court set aside, and the decree of the trial 
Court varied. Bach of the appellants is- 
declared entitled to an one anna ten 
gandas one kara and G5 dantis share of 
the property in suit, and to joint posses- 
sion thereof with their cosbarers. No 
sum is awarded to the appellants for 
damages or mesne profits The respond- 
ents will pay the appellants’ costs in all 
the Courts. 

Graham, J. — I agree. 

s J Appeal alloived. 

(13) [1895] 19 Mad. 127. 
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Mukerji, j. 

Nil Kamal Bhattacharjya and 
another — Plaintiffs — Appellants. 

V. 

Kamakshya Charan Bhattacharjya and 
another — Defendants — Eespondents 

Appeal No. 1601 of 1925, Decided on 
5th January 1928, from appellate decree 
of 2nd Sub-Judge, Tippera, D/- 31st 
March 1925. 

(a) Decree — Setting aside—Once a decree 
passed the suit cannot he dismissed unless the 
decree is reversed on appeal — Any party can 
apply to have it enforced. 

After a decree has once been made in a 
suit, the suit cannot be dismissed unless the 
decree is reversed on appeal. The partie.> 
on the making of the decree, acquire rights or 
incur liabilities which are fixed, unless cr 
until the decree is varied or set aside. After a 
decree, any party can apply to have it eu* 
forced : A, I. Ji. 1921 P. C. 193, Foil. 

[P 541 C IJ 

(h) Partition Act, S. The word ''family" 
used in S, 4 ought to he given a liberal and 
comprehensive meaning — The object of the 
section is to prevent a transferee of a member 
of a family who is an outsider from forcing 
his way into a dwelling house in which other 
members of his transferrei's family have a 
right to live. 

The word “ family ” as used in S. 4 ought 
to be given a liberal and comprehensive mean- 
ing, and it includes a group of persons related 
in blood, who live in one house under one- 
head or management. It is not restricted to 
a body of persons who can trace their descent 
from a common ancestor ; and it is not neoes^-^ 
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■sary for the members to coastitute aa uadivi- 
ded family that they should coustantly reside 
in the dwelling house, nor is it neoeasary that 
they should be joint in mess. It is sufficient if 
the members of the family are undivided qua 
the dwelling house which they own ; and it is 
the ownership of the dwelling house and not 
its actual occupation which brings the opera- 
tion of the section into play ; and the object of 
the section is to prevent a transferee of a mem- 
ber of a family who is an outsider from forcing 
his way into a dwelling house in which other 
members of his transferror’s family have a right 
to live : 12 C. L, J. 525; 80 AIL 324 , 9 0. C. 
156; and 23 Bom. 73, Rel. on. 

[P 511 0 2. P 512 0 1] 

(c) Partition Act, S. 4 — The term “ house ” 
includes all that ts necessary for convenient 
occupation of the house hut not that which is 
only for the personal use ayid convenience of 
the occupier. 

The term “ house ” embraces, not merely 
the structure or building but includes also 
adjacent buildings, curtilages, garden, court- 
yard, orchard and all that is necessary for the 
convenient occupation of the house but not 
that which is only for the personal use and 
convenience of the occupier. It includes the 
land on which the structure of the dwelling 
house stands, and whether a particular plot of 
land is or is not necessary to the enjoyment of 
a house is to be determined on the evidence. 

[P 642 01] 

Pyari Mohan Chatter jee for Upendra 
Kumar Roy — ^for Appellants. 

Priyanatk Dutt — for Kespondenfcs. 

Judgment. — This appeal has arisen 
out of a suit which was instituted for 
partition of certain homestead lands, to 
a one third share in which the plaintiffs 
had been declared entitled to in a pre- 
vious suit between the parties. The 
trial Court made a preliminary decree 
for partition declaring the plaintiffs’ 
right to get a one-third share in the 
lands and directing the appointment of a 
commissioner to effect the partition by 
metes and bounds. On an appeal being 
preferred by the -defendants the Sub- 
ordinate Judge discharged the pre- 
liminary decree aforesaid and ordered 
that as the defendants are willing to buy the 
plaintiS’ share and to pay a reasonable price of 
the land in suit, a value of the plaintiff’ share 
would be made by a commissioner by a local 
inquiry unless the price be agreed to by the 
parties, and that share of the plaintiffs would 
6e sold to the defendants under S. 4, Partition 
Act. 

The plaintiffs then appealed to this 
Court The decree of the Subordinate 
Judge was made on Jlst March 1925, and 
the appeal was preferred to this Court on 
29th June 1925. The record of the suit, 
however, arrived in the Court of first in- 
stance on 13th May 1925, and notwith- 


standing that orders were passed for 
agreeing upon a price of the share or tak* 
ing steps for the appointment of a Com- 
missioner to ascertain the same, neither 
party did anything in connexion with 
the suit in that Court till December 
1925 In the meantime, it may be obser- 
ved, the suit was put up before theMunsif 
on no less than sixteen cocasious and 6n 
as many different #!atos. On one of these 
dates the plaintiffs were called upon to 
deposit the fees for the commission, bub 
this order was not complied with. On 
9th December 1925, peremptory order 
was passed adjourning the suit to 2l9t 
December 1925, and warning the partiei 
that no further time wo Id be allowed. 
On 21st December 1925 the plaintiff ap- 
plied for a further adjournment, but the 
Munsif refused the application as the 
pleader who moved the application had 
no further instructions and the suit was 
dismissed. Whether there was any ap- 
pearance on behalf of the defendants on 
that date it does not appear nor is it 
clear what their attitude was with re- 
ference to the suit. Bo that as it may, 
the order that was passed was worded 
thus : 

The learned pleader has no further instruc- 
tions. As the plaintiff does not deposit costs 
of commissioner as directed hence the Court 
is not in a position to move further. I do nob 
see I have any other alternative than to dis- 
miss the suit. It is accordingly dismissed. 

No steps have been taken to set aside 
the dismissal of the suit. 

The first question which arises is whe- 
ther in the circumstances aforesaid the 
appeal is maintainable. It is argued on 
behalf of the appellant : first, that with 
the reversal of the Subordinate Judge’s 
decision ifi this appeal, all subsequent 
orders that may have been passed in the 
suit, including the order of dismissal 
aforesaid, will as a necessary consequence 
of such reversal pass away ; second, that 
the Muhsif had no jurisdiction to dis- 
miss the suit in view of the decision of 
the Judicial Committee in the case of 
Lachmi Narayan Marioary v. BaP 
makund Marwary (l), and so his order 
should bo treated as a nullity; and third, 
that the present appeal may be converted 
into an appeal embracing a challenge 
against the decree of the Munsif dismiss- 
ing the suit. 

(1) A. I. R. 1924 P. C, 198=4 Pat. 61=51 I A. 

321 (P, C.). 
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There are difficulties in the way of ao* 
cepting the first and the third of the 
aforesaid contentions in their entirety. 
As regards the second contention it seems 
unnecessary to go into the question whe 
ther in the events that happened the 
order of dismissal could be justified on 
the failure on the part of the plaintiffs 
either to appear or to take steps 
for the further progress* of the proceed- 
ings. It is clear, however, on the autho- 
rity of the decision in the case of 
Lachmi Narayan Marwary v. Bal- 
mahiind Marwary (l) that 

ifter a decree has once been made in a suit, 
ohe suit cannot be dismissed unless the decree 
IS reversed on appeal. The parties hive, on 
the making of the decree, acquired rights or 
incurred liabilities which are fixed, unless or 
antil the decree is varied or set aside. After a 
decree any party can apply to have it 
enforced. 

Any order of dismissal that was passed, 
assuming that it was rightly passed, 
could only affect the further proceedings 
that followed upon the decree which the 
Subordinate Judge had made and could 
not touch the decree itself. The appeal, 
therefore, in my opinion, is competent 
and must be dealt with on its merits. 

The validity of the decree made by the 
Subordinate Judge has been challenged 
on several grounds which may be enu- 
merated as follows : first, the defen- 
dants and their coshardrs from whom 
the plaintiffs have purchased, the plain- 
tiffs under their purchase being entitled 
to one*third share and the remaining 
two-thirds share belonging to the defen- 
dants, do not constitute an undivided 
family within the meaning of S. 4, Parti- 
tion Act 4, 1893; second, that if the said 
cosharers may be regarded as members of 
“ an undivided family ” with the defen- 
dants, the plaintiffs are equally entitled 
to bo treated as such members as well ; 
third, that the property in suit is not a 
“dwelling house” within the meaning of 
that section ; and fourth, that besides the 
portion on which the house stood, there 
is a quantity of land lying vacant and 
that the plaintiffs are entitled to have 
their share allotted out of the same, the 
findings of the Court below not being 
sufficient to prevent the same from being 
partitioned. 

To deal with these contentions it will 
be convenient to give a genealogy of the 
parties. It is as follows : 


CHANDRA SEKHAR 

I 


Kamalakanta Kebal Krishna, Son. Son. 

I 

Son 

I 

Son 

I 

Plaintifi No. 3 


Kasi Nath, Biswanath, X 

3rda ^rd 

I I 

Son Daughter 

1 I 

Daughter — 

I I I 

X Y 

II I I 

Defendant Defendant Defendants’ oosharers 

No. 1. No. 2. who sold ^rd to 

plaintiffs. 

In support of the first three contentions 
reliance is placed, firstly, on the fact that 
the defendants and their cosharers are 
not the male descendants of Kamalakanta 
to whom the property in suit belonged, 
but are respectively the sons of the 
daughter of a grandson of Kamalakanta 
and the sons of a daughter of a son of 
Kamalakanta ; secondly, on the fact that 
the said defendants do not actually reside 
in the house and not in joint mess but are 
in service abroad ; thirdly, on the fact 
that the huts of which the dwelling house 
comprised have in 1326 been blown down 
by a cyclone ; and fourthly, on the fact 
that the plaintiffs as well as the defen- 
dants and their cosharers, the vendees 
are all descendants of a common ancestor, > 
namely., Chandra Sekhar. The expression 
“undivided family” as used in S 4, Par- 
tition Act 4 of 1893 has been explained 
in a series of cises amongst which refer- 
ence may be made to Khirode Chandra. 
V. Saroda Prosad (2) Sultan Begam v. 
Debt Prasad (3), and Kalka Prasad 
V. Banki Lai (4), which has been relied 
on with approval in the other two 
cases just mentioned, and Faman Vishnu 
v. Vasudev Morbhat (5) These decisions 
lay down that the word “family” as used 
in the section ought to be given a liberal 
and comprehensive meaning, and it in- 
cludes a group of persons related in blood, 

(2) [1910] 12 C, L. J. 525=7 I. C. 436. 

(3) [1908] 30 All. 324=5 A. D, J. 352=[l908> 
A. W. N. 12G. 

(4) [1900] 9 0. C 156. 

(5) [1699] 23 Bom. 73. 
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v?ho live in one house under one head or 
tnanagemenfc ; that ifc is not resfcriofced fco 
a body of persons who can trace their 
descent from a common ancestor; that 
it is not necessary for the members to 
^constitute an undivided family that they 
should constantly reside in the dwelling 
house, nor is it necessary that they should 
be joint in mess ; that it is sufficient if 
the members of the family are undivided 
qiLO, the dwelling house which they own ; 
that it is the ownership of the dwelling 
house and not its actual occupation which 
^brings the operation of the section into 
play : and that the object of the section 
is to prevent a transferee of a member of 
|a family who is an outsider from forcing 
ffiis way into a dwelling house in which 
other members of his transferrer’s family 
‘have a right to live. Judged by these 
tests the defendants and their cosharers 
must be held to belong to an undivide i 
family ; and the admission contained in 
para. 1 of the plaint and the fact that 
there was a partition of the ancestral pro- 
perties amongst the four sons of Chandra 
Sekhar about a hundred years ago, and 
that the plaintiffs have no right to live 
in the house apart from their right under 
the purchase, clearly make them strangers 
to such family. The fact that the huts 
have blown down does nob make the 
dwelling house any the less a dwelling 
house so long as the members have not 
abandoned it or, at any rate, given up 
the idea of using it as such. These con- 
tentions, therefore, must fail. As regards 
the remaining contention, it appears that 
the property in suit comprises an area of 
22i gandas of which only LO gandas form 
the site of the house itself and the re- 
maining 12 gandas are appurtenant lands. 

As pointed out in the case of Khirode 
(JJiaiidra Ghoshal v. Saroda Prosad Mitra 
(2), the term “house” embraces, nob 
j merely the struc*:ure or building but in- 
loludes also adjacent buildings, curtilages, 
Igarden, courtyard, orchard and all that is 
jnecessary for the convenient occupation 
|of the house, but nob that which is only 
jfor the personal use and convenience of 
}bhe occupier It includes the land on 
jwhioh the structure of the dwelling house 
Istands, and whether a particular plot of 
land is or is nob necessary bo the enjoy- 
ment of a house is to be determined on 
the evidence. The finding in this respect 
that the learned Subordinate Judge has 
recorded is that the vacant land is 
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quite necessary for the due enjoyment of the 
dwelling house and it was so long used as such, 
and that : 

both the plots (meaning the site of the house 
itself and the vacant land) constitute the 
dwelling house. 

This finding, in my opinion, is suffi- 
cient and this contention also fails. 

The result is that the appeal fails ar\d 
must be dismissed with costs. 

N K. * Appeal dismissed 
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Buckland, j. 

Ashoke Kumar De — Plaintiff. 

V. 

Corporation of Calcutta — Defendant. 
Civil Suit No. 134 of 1927, Decided on 
27th July 1927. 

(а) Calcutta Municipil Act (1923), S» 638 — 
Special period of limitation does not apply to a 
suit by the son for the recovery of Provident 
Fund of an employee of the Corporation, 

Special period of limitation prescribed in 
S. 538 cannot apply to a suit, against the Cor- 
poration of Calcutta, in which the plaintiff 
claims as the only son and sole heir of his 
deceased father to recover from the Corporation 
a certain sum on account of his father’s Pro- 
vident Fund, unpaid salary and contributions 
for the purchase of a war bond. [P 543 C 1] 

(б) Provident Fund Act (9 of 1897), S- 3 (1) 
(6j — Representative'^ means a legal represent 
tative of the deceased. 

The word "representative” in S. 3 (1) (b), is 
intended to mean, though it is not very happily 
expressed, the legal representative of the de- 
ceased. [P 513 G 21 

(ci Provident Fund Act, S, 5 — A person al- 
leging to be an uncle of a deceased employee in 
the Calcutta Corporation taking payment of 
the Provident Fund — Son suing the Corporation 
for the same — Corporation was held to have no 
business to pay to the uncle, he not being a 
representative of the deceased under R, 19 
framed under the Provident Fund Act, 

A person who said ha was the uncle of the 
deceased, an employee in the Galcutla Corpora- 
tion, appeared before the Corporation with 
some kind of certificate stamped by an Hono- 
rary Magistrate and professing to bear the seal 
of the Court of which that individual was an 
Honorary Magistrate, and with this certificate 
he succeeded in getting payment of the Pro- 
vident Fund of the’deceased from the Corpora- 
tion of Calcutta. The son of the deceased sued 
the Corporacion for the sum but it was pleaded 
that the sum was already paid to a deceased’s 
representative. 

Held: that the person to whom the payment 
was mide was not the representative and the 
Corporation had no business under the rules 
to pay anybody other than the legal represen- 
tatives, executors or administrators of the de- 
ceased under R. 19 framed under the Provident 
Fund Act. [P 643 0 2] 
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Judgment. — This is a suit; against 
the Corporation of Calcutta, in which 
the plaintiff claims as the only son and 
eole heir of his deceased father to recover 
Irom the Corporation of Calcutta the 
sum of Rs. 1,236‘13*7 on account of his 
father’s Provident Fund, unpaid salary 
and contributions for the purchase of a 
war bond. 

The defences put forward on behalf of 
the Corporation are two. It is first 
objected that the suit is barred by limita* 
tion under S. 538, Calcutta Municipal 
Act (1923). That is a section which 
prescribes a period of limitation for suits 
in respect of any act purporting to bo 
done under the Act or under any rule or 
by-law made thereunder. The plaintiff 
does not sue in respect of any act pur- 
porting to be done under the Act or any 
rule made under it, nor has learned 
counsel for the Corporation been able to 
point out to me that the Provident Fund 
is in any way within the Calcutta Muni- 
cipal Act. Thera is no question of any- 
thing done under the Calcutta Municipal 
■ Act. The claim is a simple money claim 
.and the special period of limitation 
'prescribed cannot apply to the suit. 

Then a defence is based upon Ss. 3 and 
o, Provident Fund Act (Act 9 of 1897). 
It is'doubtful whether this is a Govern- 
ment Provident Fund, to which the Act 
applies, because, as I understand the 
position, it is a Provident Fund kept for 
the employees of the Corporation of 
Calcutta. I doubt whether a Provident 
Fund constituted by the Corporation of 
Calcutta is within this Act at all. But 
the matter has been argued by learned 
counsel for the defendant upon that 
basis, and I will so deal with it, for I 
have not callei upon learned counsel for 
the defendant to meet the point. S 5 
savs: 

ITo suit or other legal proceedings shall lie 
against any parson in respect of anything done 
or in good faith intended to be done in pur- 
suance of the provisions of this Act. 

The same answer meets this point, 
mutatis mutandis as that applicable to the 
defence under S. 538, Municipal Act. 

Section 3 (1) (a) provides that payment 
should be made to any person entitled to 
receive the money according to the rules 
of the Fund. The rules of the Fund have 
been placed before me. R. 19 says; 

On the death of any subaoiiber the Man'ager 
shall pay to his representatives, executors or 
administrators* the amount standing to his 


credit in the account prepared in accordance 
with the provisions of R. 14. 

Section 3 (1) (b) provides that in oases 
not provided for the money may be paid 
to any person appearing to be entitled 
to receive it. It has been argued that 
the word “representatives” in the rule is 
synonymous with the words “any person 
appearing to him to be entitled to receive 
it” in S. 3 (l) (b). Provident Fund Rules. 
With that I cannot agree The word^ 
“representatives” in my judgment, is 
intended to mean though it is not very 
happily expressed the legal representa-! 
tives of the deceased 

What actually happened in this case 
was that a person who said he was the 
uncle of the deceased, and whether he was 
or was not has not been established and, 
there is nothing to show to the contrary 
appeared before the Corporation with 
some kind of certificate stamped by an 
Honorary Magistrate of Baraset and pro- 
fessing to bear the seal of the Court of 
which that individual was an Honorary 
Magistrate, and with this certificate he 
succeeded in getting payment of this sum 
from the Corporation of Calcutta. That 
he succeeded in duping the Corporation 
there can be no question, but to what 
extent the Corporation was an incurious 
dupe and what enquiries were made there 
is nothing to show. This has been stated 
in the .written statement and it is not 
denied. I do not suppose there is any 
doubt about it, but it is no defence to 
the suit. The matter is governed by the 
rules, and the Corporation had no busi- 
ness under the rules to pay anybody other 
than the representatives, executors or 
administrators of the deceased In these 
circumstances, both the defences must 
fail. 

The Corporation say that the deceased 
took an advance from his Provident Fund 
during his lifetime, and ‘ that the neb 
amount due under all these heads now 
amounts to Rs. 977-13-4. This on behalf 
of the plaintiff is very properly not chal- 
lenged by his counsel, and he is prepared 
to accept the figures as they appear in 
the books of the Corporation. There 
must, therefore, be judgment for Rs. 
977-13-4. 

In the course of this judgment and 
while I was engaged in delivering it, my 
attention was drawn by Mr. S N. Banerji 
for the defendant Corporation to S. 56, 
Calcutta Municipal Act, 1923, on which 
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he says the Provident Fund is founded. 
It has not been possible for me to deal 
with this section, and no argument has 
been founded upon this. I leive the 
matter as I have dealt with it, namely, 
upon the basis upon which it was argued 
on behalf of the defendant Corporation. 

The plaintiff is entitled to costs on 
scale No. 2. 

N.K Appeal allowed 
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Rankin, C. J., and Mitter, J. 
Mahim Chanira Sar^ar—Plaintiff — 
Appellant. 

V. 

E. I By. Co — Defendant — Respondent. 
Appeal No 2113 of 1925, Decided on 
29th July 1927, from appellate decree of 
Sub-Judge, Nadia, D/- 29th June 1925 

Railways Act, S. 72 — A consigning a wagon 
oj coal to a certain station for the use of a Rail- 
way Company — Company rejecting the coal as 
unsuitable for consumption — Re-sale by A to G 
- — C again selling lo B — Company issuing a 
Jresh invoice though the coal ^oas used up by 
them — B suing for damages — B was held to 
have every right to sue bscause he had perfectly 
a good contract wilhG who had a perfectly good 
contract with A. 

A coaaignel a wigon of coal from Pathardib i 
station to a certain stition on tha E. I. Ry. 
'J’hiB coal was consigned to the Tioco Foreman 
of the E. 1. Ry. Co , and was intended for use 
by the E. I. Ry. After somj time, A reeeivad a 
notice from the Company stating that that coal 
was unsuitable for their purposes and it was 
rejected. A resold that wagon of coal to C who 
sold It again to J3. In the meantime the coal 
was retained and consumed by the Company. 
However, the Company issued a new railway 
receiptor fresh invoice issued in supersession of 
the old invoice, and on that invoice ihe sender 
was A and the consignee was C. The railway 
receipt was endorsed on the bick by C to B. 
Thereupon, B sued the Company for the re- 
covery of damages. It was contended that £> 
had no locus standi. 

Held: that B had every right to sue the Rail- 
way Company for the coal that had not been 
delivered. He had a perfectly good contract 
with C who had a perfectly good contract with 
A as regards a specific ascertained wagon-load 
of coal. The Company accipted a chinge in that 
instruction, and they ware under an obligation 
to deliver that coal to A or his nominee and 
they had no right to use It after they had rejec- 
ted it. It was an ordinary case by a purchaser 
of coal against a Railway Company who lost the 
coal or had converted the coal to its own use by 
mistake. 

Khetra Mohan Ghose ani Mohendra 
Kumar Ghose — for Appellant. 

Mritijunjay Chatterji and Biraj Mohan 
Eoi/— “for Respondeat. 


Rmnkin, C J. — la this oise I am of 
opinion that the appeal must be allowed. 
The judgments of the Courts belowr 
are singularly deficient in dates of th^ 
material transactions, but the facts appear 
to be as follows : Dana Premji & Co. 
consigned a wagon of coal from Pathardihi 
station to Sahebganj station on the E I. 
Ry. This coal was consigned to the Loco* 
Foreman of the Fj. I. Ry. Co., and wa& 
intended for use by the E I. Ry. That 
consignment was on 9ch February 1922, 
and there was a consignment note. The* 
next thing which happened, so far as 
Dana Premji & Co. are concerned, is that 
they received a notice from the E I. Ry. 
Co , stating that that coal was unsuitable* 
for their purposes and that it was rejec- 
ted. The date of that notice is not given- 
in the ‘judgments The next thing that 
happened was that they resold that wagonx 
of coal to defendant 3. Defendant 3, at 
soma date before 13th March 1922, sold it- 
again to the plaintiff, the plaintiff being 
a person at Kushtia on the E. B. Ry. 
The exact dates of the contracts between* 
Dana Prejnji k Co and Biswas, defen- 
dant 3, and between Biswas and the^ 
plaintiff are not given, but they must have^ 
taken place before the 13bh March 1922. 

It now appears, according to the case* 
of the E 1. Ry , that although the wagon 
of coal was rejected, the R vilway Company 
nevertheless retained it and were propos- 
ing to use it. They say that the rejection# 
was a mistake ; but I need not poinu out 
that however much the Railway Company 
might have been mistaken, their refusal 
addressed to Dana Premji & Co. to accept 
this wagon of coal put Dana Premji & 
Co. in the position of being revested with 
the ownership of the coal and entitled to* 
resell it The property in that cjal would 
pass upon such a resale. It is said for 
the Railway Company that the coal came 
to Sahebganj and was immeiiataly sent* 
on to Jamalp ar in order to be used. When 
it was used, by whom it was used and 
when it ceased to be in existence, there is- 
no evidence at all. It may have been 
about a week or a month on one of the 
Railway Company’s sidings or it may have- 
been immediately consumed. On thia 
point there appears to be no evidence at 
all, to which the learned advocates on 
either side are able to point, nor is there* 
any mention of any finding as to this 
matter or any details about it given ia 
the judgments. • 
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Whafc happened was this: that, in these 
circumstances, the Railway Company 
issue! a now railway receipt at Sahebganj. 
It is a railway receipt or 
fresh invoice issued in supersessioQ of old ia- 
voi(30 No 41 of 9Dh February 1922 to Sihabganj, 
and on that invoice the senders are Dam 
Premji & Co. and the consignee is S. G 
Biswas. The address for carriage is 
R'ushtia This railway reecipt was en- 
dorsed on the back by B C. Biswas to the 
plaintiff Plaintiff says that he has piid 
Biswas for this coal and there is no find- 
ing to the contrary, nor does it matter. 

The plaintiff’ brings this suitagiinst 
the E. I. Ry Go , amongst ‘other defen- 
dants and the question is whether, in 
these circumstances, the E [ Ry. his 
any answer to the plaintiff. In my opi- 
nion it has none. 

The Courts below have differed in opi- 
nion. The learned Subordinate Judge of 
Krishnagar has taken the view, first, that 
the plaintiff has no locus standi. He has 
also been ‘under some misipprehension, 
as is now admitted, upon facts, and says: 

It appears that the wagon was first booked to 
Sihebgiuj and then was re-bookad to Ja ualpur; 
but, as a oiaiiter of fact, the coal wis used up 
at Sahebganj, So that theta was nothing to 
sand to Kushsia. There was only a paper tran- 
saction regarding the fresh invoice No. 10. 

That, as is now admitted, is an entire 
mistake. 

Mr Bo3e,*on behalf of the E. I Ry Co , 
contends that the plaintiff has no locus 
standi and that unless it can bo shown 
that this coal was not consumed before 
13tb March 1922 there was no contract 
vesting the coal in the plaintiff, and the 
plaintiff cannot recover it. It is to be 
observed that the Railway Company en- 
tered into this matter originally, not 
merely as cirriers, but as purchasers The 
coal was delivered to them by their own 
railway. They rejected the coal and the 
coal again became the property of Dam 
Premji Sc Co They were as people who 
had rejected that coal under an obligation 
to deal properly with Dana Premji & 
Go’s property Dana Premji & Go re- 
quired them to reoonsiga the coal to 
Biswas That is the basis of the docu- 
ment, — the invoice — to which I have 
already referred. This is an invoice in 
supersession of the original invoice. The 
Railway Company says by it: 

We received oartaiu coal at Patbardihi on 
the 9th February and we now uadertJ^ke as 
carriers to aoud that to Kushtia to the order of 

C. Biswas. 

1928 c/69 & 70 


That is the meaning of it. Dana 
Premji & Go. were quite entitled to give 
them that instruction and that instruc- 
tion they accepted as carriers. S G Bis- 
was, the nominal consignee, was a servant 
of the real consignee, defendant 3, J. 
N. Biswas I need not say that the fact 
thit ho had no title of his own and was 
a bare trustee for J N. Biswas does not 
make him any the less the proper person 
to endorse over the railway receipt to the 
plaintiff and the plaintiff gets as good a 
title in that way as he could have got 
Indeed, i( it had been endorsed over by 
J. N. Biswas, then the transaction would 
have been irregular, because it was for 
the coosignee to mike the endorsement. 
In these circumstances, I am of opinion 
that the plaintiff has every right to sue 
the R iilway Company for the coal that 
has not been delivered. He had a per- 
fectly good contract with Biswas, who 
had a perfectly good contract with Dana 
Premji & Co., as regards a specific as 
certainei wagon-load of coal. It is not 
shown, nor is there any evidence that 
can be pointed out, that this coal ceased 
to exist on 13th Mirch 192?. I am clearly 
of opinion that the burden of proving 
that it ceased to exist rests upon the 
person who assorts that proposition. 
Whether it ceased to exist or not, in my 
opinion, makes n^ difference to the pre- 
sent ca^o, because the Railway Company 
on those facts received the coal on the 
9th February upon certain instructions. 
They accepted, as they wore bound to do, 
a change in that instruction, and they 
were under an obligation to deliver that 
coal to Dana Premji & Co or their 
nominee and they had no right to use it 
after they had rejected it. It seems to 
me that it is an ordinary case by a pur- 
chaser of coal against a Railway Company 
who has lost the coal or, as in this case, 
has converted the coal to its own use by 
mistake 

In ray judgment, the judgment of the 
trial Court is right. The decree of the 
lower appellate Court is set aside and 
that of the trial Court is restored with 
costs against the E. I. Ry. Co in this 
Court and in the lower appellate Court. 

Mitter, J.— I agree. 

N.K. Appeal allowed. 
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B. B. Ghosh and Cammiade, JJ. 

M. Mujtbar Bahaman — ■ Defendant — 
Appellant. 

V. 

Isub Plaintiff— Kespondent.' 

Appeal No. 1391 of 1925, Decided on 
23rd February 1928, from appellate decree 
of Addl Dist. Judge, Howrah, D/- 4th 
June 1925. 

(a) Evidence Act, S. 110 — Scope —TrnanCs 
estoppel operates even after the teimination of 
the tenancy* 

Seotion HG docs not contain tho whole law 
of estoppel and the tenant’s estoppel operates 
even after the tecmination of the tenancy, 

[P 547 C 1] 

{h) Practice - Issue not properly decided by 
the trial Court — Appellate Court may reverse 
the judgment but cannot send the issue for re- 

iriaL . , 

Where the trial Court frames the issue and 
decides it against the plaintiff, and the Judge 
on appeal thinks that it is not properly decided, 
he may reverse that decision if ho chooses, but 
he has no right to set aside the judgment of the 
trial Judge and remand that issue for retrial. 
The Judge must himself decide the issue upon 
the evidence on the record and if he thinks that 
it is necessary for him to take any additional 
evidence under 0. 41, U. ‘27, if there is any good 
ground for such evidence being admitted, he 
may follow that procedure ; but iu any case he 
has no right to send tho matter back for trial to 
the Court of first instance. 1 P 517 C 2] 

S. C. Bose and Probodh Chandra liar— 
for Appellant. 

Btshtndra Nath Sarkar and Kali San- 
kar Sarkar for AJrani Nath Bose — tor 
Keapondent. 

B B. Ghosh, J —This is an appeal by 
the defendant against tho judgment and 
decree of the Additional District Judge of 
Ilooghly at Howrah. Tho facts are 
these : It has been found that the 
plaintiff let out the premises in suit to 
the defendant at a certain rate of rent. 
He afterwards served a notice terminating 
the tenancy and then sued to recover 
possession of the property in question and 
also rent for tho period tho defendant was 
in possession as tenant The plea of the 
defendant shortly stated was denial of the 
plaintiff’s right to the entire share of tho 
property. He stated that a certain share 
belonged to tho sisters of the plaintiff and 
the lotting out of the property was not 
by tho plaintilf alone. Ho denied service 
of notice and he also alleged that the 
plaintiff was not entitled to any rent as 
the defendant had spent a largo sum of 
money for repairing the promises on tho 


192S 

basis of a contract by which the owners 
had agreed that no rent should be de- 
manded until the house was thoroughly 
repaired Tho trial Court found that tho 
plaintiff was the sole person who demised 
the premises to the defendant and in- 
ducted him on the land. He also found 
that proper notice to quit had been served 
on the defendant. With regard to the 
question of title to- tho property the trial 
Court held that tho plaintiff was only a 
cosharer, but the defendant was estopped 
from disputing the title of the plaintiff 
who had demised the promises to him. 
Upon that view that Court made a decree 
for ejectment With regard to the ques- 
tion of arrears of rant which was put in 
issue 7 the Muusif held that there 
was no evidence in the suit that tho 
arrears claimed were due and unpiid, and 
upon that ground ha dismissed the claim 
for rent. Thera were two appeals before 
the lower appellate Court, one by the 
plaintiff for arrears of rent and the other 
by the defendant as against the decree for 
ejectment. The learned Additional Dis- 
trict Judge who heard both the appeals 
affirmed the decree of the Muds if for 
ejectment on tho ground that the defen- 
dant was 'estopped from disputing tho 
title of tho plaintiff, hut he remauded the 
case on the question of arrears of rent to 
the Munsif in the appeal pteferred by the 
plaintiff, that is 252 of 1924, for a fresh 
trial on tho question regarding the claim 
for rent. 

From this decree of the lower appellate 
Court tho defendant appeals, and the 
principal question that is urged on his 
behalf is that tho defendant is entitled to 
show that tho title of the plaintiff has 
ceased to exist with regaid to the share 
belonging to the sisters of the plaintiff 
which the defendant has purchased 
shortly before the suit was instituted. 
The Additional District Judge did not 
allow the plea to be raised on the ground 
of estoppel as well as on tho ground that 
the decision of this question would involve 
enquiries of a more complicated nature 
than an enquiry in a simple suit for 
ejectment. 

The question of fact that it was tho 
plaintiff who put the defendant into pos- 
session of tho house cannot be ques- 
tioned. The sole question for decision in 
this appeal, therefore, is whether tho de- 
fendant is estopped from raising the plea 
that the plaintiff was not tho sole owner 
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of the property whea he was lefe into pos' 
sessioa by the plaiatitf ; and substantiat- 
ing his plea that he had purchased the 
share from the sisters of the plaintill and 
therefore entitled to resist the plaintiff's 
claim for ejectment. S. 116, Evidence 
Act, lays down that 

n<^ tmant of iaamovablo property or person 
claiming through such tenant shall during the 
continuance of the tenancy be permitted to deny 
that the landlord of such tenant had at the 
beginning of the tenancy a title to such immov- 
able property. 

It is contended on behalf of the 'appel- 
lant that the tenancy does not continue 
now as it was terminated by a proper 
notice to quit. Therefore S 116, Evi- 
deuce Act, has no application to this case. 
That is quite true, but it has been estab- 
lished by a long series of decisions that 
S. 116, lilvidenoe Act, does not contain 
jthe whole law of estoppel. It has been 
jheld in this Court that the tenant’s estop- 
jpel operates even after the termination of 
jthe tenancy That was held in the case 
lof Dhaig'intd Beivd v. Himmat Bidyalar 
(1), relying upon the observation of Chief 
Justice Tindal in Doe Dun Josepk Man* 
ton V. Austin (2). This argument there- 
fore that the defendant is not estopped 
from denying the plaintiff’s title because 
the tenancy is not continuing must fail 

With regard to the general principle of 
law there canno-t be any dispute Now it 
has been settled that a tenant may show 
in an action of ejectment brought by the 
landlord who put the tenant into posses- 
sion of the demised premises, that the 
title of the landlord has determined. But 
no plea can be set up of which the neces- 
sary effect is to dispute the title of the 
person who gave possession at the point 
of time of the demise. It is open to the 
tenant, as I have already said, to show 
that the title of the person who delivered 
possession to him has ceased to exist 
subsequent to the demise. But ha can- 
not say that the interest of the landlord 
was less in quality than what ho must 
have in order to put the tenant in posses- 
sion of the entire property. In other 
words in an action in ejectment by the 
landlord who put the tenant into posses- 
sion the tenant cannot plead that the 
landlord had no title to grant the lease 
when possession was given, nor can he 

(1) [19161 21CX.J. 103=35 I.C. 7=2o’o.W. 

N. 1335. 

9 Bing 41. 
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defend the suit on the ground that he had 
acquired an outstanding title adverse toi 
the landlord. It is sought to support the! 
argument on behalf of the appellant on 
the basis of the analogy of dispossession 
by a title paramount. It is argued that 
if a third person having a higher right 
than that of the plaintiff had dispossessed 
the defendant, nos physically but in case 
of such dispossession as would amount to 
legal ouster, the tenant would be in a 
position to show that the person who put 
him into possession had no title Simi- 
larly in this case it is said that the co- 
sharera of the plaintiff had asserted their 
title and the defendant was obliged to 
purchase that interosb in order to save 
himself from being sued by those co- 
sharers. The facts of the case are said to 
be parallel to the case when there is 
ouster by title paramount where the land- 
lord's title has ceased subsequent to the 
demise But the present is not such a 
case as that. Here the defendant asserts 
that the plaintiff who pufc him into pos- 
session hid no title to the entire interest 
at the time when he pat him into posses- 
sion This is a position which he is not 
entitled to take. He must give up posses- 
sion and if he has acquired any right 
adverse to that of the landlord he may 
assert it at some future litigation if he is so 
advised. Bub he cannot resist the land- 
lord’s claim on that ground. 

The appeal so far as the question of 
ejectment is concerned must be dismissed. 

Next with regard to the question of the 
order of the Additional District Judge 
sanding hack the case to the Munsif for 
fresh trial, we are of opinion that this 
order is wrong in form. What the Judge 
ought to have done was to decide the 
issue hirnsolf. The Munsif frame 1 the 
issue and decided it agiinst the plaintiff. 
If the learned Judge on appeal thought 
that it was not properly decided he might 
reverse that decision if he chose, bub he 
had no right to sot aside the judgment of 
the trial Judge and remand that issue for 
retrial. The learned Judge must himself 
decide the issue upon the evidance on the 
record and if he thinks that it is necessary 
for him to take any additional evidence 
under O. 41, B. 27, if there is any good 
ground for such evidence being admitted, 
he may follow that procedure ; but in 
any case he had no right to send bh( 
matter back for trial to the Court of firsi 
instance. 


MUJIBAR RaHAMAN V. ISUB SURATI (B. B. Ghosh, J.) 



648 Calcalta Eishee Case Law v. Golam Ali (Page, J.) 1928 


With fchis modificatioa wa dismiss fehe 
appall. The respondeat is entitled to his 
<j 03 ts in this appeal 

C^mmiade, J. — I a^ree. 

N K Appeal dismissed 
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Page and Graham, JJ. 

Rishce Case — Plaint it! — Appel- 

lant. 

V 

Golam Ali Mirdka and others — DaiQn- 
dants -^Respondents 

Appeil No 4L7 of 192(), Decided on 
4th August 1927, from order of Addl 
Sub-Judge, B-irisal, iOth September 
1926 

lUii'jai Tenancy Act (S oj 18H5), fi. 61— Joint 
tenants— lUfjht to abatement of rent must be 
asserted Jointly by all. 

]E two Of more cosh iraf fec’iaafcs have a joint 
right for abatement of ronb, they can only 
aa.iert that right in a suit to which all the 
teuautu are partiea : 'll Cal. 417 and A. I. R. 
1923 Rat. 397, Toll.; A L.R. 1925 Gal. 783, Diet. 

[P 5480 2 , P 549 0 1] 

Nareiidra Chandra Bose and Naltni 
Chandra for Appellant 

Satindra Nath Boy Chandhuri — for 
Respondents. 

Page, J . — This is a suit brought by a 
oosharer landlord under S. 14BA, i»oa. 
Ten. Act, to recover arrears of rent The 
plaintit! has impleaded the two tenants 
of the land whose names are recorded 
in the Record-of-Rights, and has made his 
oosharer landlords pro forma defendants. 
One of the two teriants'defendants has not 
appeared. The other has pleaded that he 
is entitled to an abatement of rent on 
account of diluvion. The fact of diluvion 
has been established. It appears, how- 
ever, that there are two other co-tenants 
of the holding who are not parties to the 
suit, and the plaintiff contended that the 
contesting defendant is not entitled to an 
abatement of rent in the absence of the 
other cosharer tenants. The trial Court 
upheld the plaintiff’s contention, and 
passed a decree for the full arrears of 
rent clairnel without abitement On ap- 
peal the decree of the trial Court was set 
aside, and the suit was remanded for the 
ascertainment of the amount of the abate- 
ment to which the defendant was entitled. 
Prom that decree the plaintiff has pre- 
ferred the present appeal. 


The case was argued exhaustively be’ 
fore us, and we have no doubt what our 
decision should be. It is conceded by 
the appellant that if all the co-tenants 
are parties an abatement of rent may be 
claimed by the tenants either in a separate 
proceeding or in a suit for rent, and by 
the respondent that if S. 52, Ben. Ten. 
Act, is applicable one co* tenant cannot 
claim abatement in the absence of his co 
tenants, and that the present case is 
covered by the decision of this Court in 
Bhoopendra Narain Dictt v. ilomon Kri- 
Gina Dutt (1). The respondent con- 
tended, however, that this is not a suit 
to which the Bengal Tenancy Act ap- 
plies, and that under the general law the 
raspondeut is entitled to claim propor- 
tionate abatement We are of opinion 
that S. 52, Ben. Ten. Act, does apply to 
the present suit, and tliat the decision of 
the trial Court was correct. But if it be 
assumed, contrary to our opinion that 
the present suit is not brought under the 
Bengal Tenancy Act, bub under the 
general law Enayutoollah v. Elahee 
Buksh (2), Salimultah Bahadur v. Kali 
Prosonno (3), Kailash Chandra Mitra v. 
Brojendra K. Ghakravarti (4), that cir- 
cumstance will make no difference, for 
we think that the principles laid down 
in Bhoopendra Naratn DiUt v Romon 
Krishna Dutt (1), would equally be ap- 
plicable. In that case Banerji, J , ob- 
served: 

I may add that, so far as tho landlord’s right 
to claim enhanoeinont or increase of rent is 
concerned, that right can be (daimed only in a 
auit brought by all tho joint landlords. It is 
true that under tho Bengal Tenancy Act that is 
so under the express termi of S.i88 of that Act; 
but uudar tho law as it stood before tho passing 
of the Bengal Tenancy Act, the rule was the 
same, and the rule was based upon considera- 
tions of justice And if that was so, there is no 
reason why similar considorations should not be 
given effect bo in tho converse case of a tenant 
seeking to obtain against one of several joint 
landlords abatement of rent, though such a case 
may not be provided for by any express provi- 
sion of the Tenancy Act applicable to it. 

In Kisho Prasad Sinyh v. Ramdeni 
Singh (5), Das, J , also abated that 

the only principle whioh underlies S. 188 of 
the Act is that where two or more persons 
have a joint right between them, they cannot 
assert it except jointly. That principle is re- 
cognized in S. 52 of tho Act and I quite accept 
that if two or more cosharc tenants have a joint 

(IJ [1899] 27 Gal. U7. ' 

(2) [1864] W. R. Act X, Rul. 4^. 

(3) [1915] 22 0. L J. 569=33 I. C. 349. 

(4) A. I. R 1925 Cal. 1056 (P.B.). 

(5) A. 1. R. 1923 Pat. 397=2 Pat. 183. 



1928 Sadar Alt v. Srrbmati Abeda (Suhrawardy, J ) Calcutta 549^ 


j right for abatement of rent, they can only assert 
I that right in a suit to which all the tenants 
I are parties. 

We agree with the above observations, 
and think that they are based both upon 
good sense and good law The decision 
in Sivadas Datt v. Birendra Krishna 
DiUt (6), is not an authority to the con* 
tra'Vy, for in that case all the tenants of 
the holding were parties to th3 suit: see 
sAso NarendraNath Kuti v. Satyadhan 
Ghosal (7) For these reasons the ap- 
peal must be allowed, the order of the 
lower appellate Court set aside, and the 
decree of the trial Court restored. 
Graham, J — I agree. 

s J. Appeal alloiued. 

^ tb; Ari7"KTIy25 Gd,r. 783. 

(7) [1919] 30 C. L. J. 203=54 I. C. 396. 
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SaHRAWAUDY AND GrAHAM, JJ. 

Sadar Ali Karikar — Plaintiff — Appel- 
lant. 

V 

Sreemati Aheda Bihi and others —De- 
fendants — Respondents. 

Appeal No. H72 of 1925, Decided on 
18th January 1928, from appellate decree 
of 2ad Sub- Judge, Zillah Faridpur, D/- 
19th January 1925. 

(a) Mahomedan Law— Marriage — Option of 
puberty — Marriage ejjected by a guardian 
other than the father or grandfather — The 
minor has the right of repudiation^ 

When marriage is effected through the guar- 
dianship of the father or grandfather, the 
minor has no right to avoid such marri-ige, ex- 
cept in very special circutnstaaoes, but if it is 
contracted by any other person the minor has 
the right of repudiation which is technically 
called “ the option of puberty.’* In order the 
minor may be entitled to exorcise the “option 
of puberty ’’ it is necessary that there should be 
a marriage which is binding on him or her un- 
less such option is exercised; and for that pur- 
pose the marriage must be valid ab origine and 
brought about by a person other than the father, 
etc., who stands for the time being in the posi 
tion of a guardian in marriage of the minor. 

[P 550 C 1] 

(b) Mahomedan Law — Marriage — Bepudia- 
tion — There is need for obtaining a judicial de- 
cree to confirm repudiation^ hut it is not com- 
pulsory to obtain it in a proceeding apart 
from that in which the question of validity of 
marriage is raised. 

The very fact that the Court declares in a 
suit or in a case which comes before it . that 
there was repudiation is enough -to satisfy the 
requirement of the Mahomedan law about 
judicial decree confirming a repudiation. It is 


undoubtedly true that there is need for obtain 
ing a judicial decree, but there is no authority 
for saying that the judicial decree must be ob- 
tained in a proceeding apart from that in which 
the question of the validity of the marriage is 
raised: 19, Cal. 79, Bel, on, [P 550 C 2] 

(c) Practice — Precedents — Stare decisis — 
J\larital relations. 

The principle of stare decisis ought to apply 
to a doubtful question of law, if it is so regarded, 
the decision on which may have affected the 
marital relations of many persons and the legiti- 
macy of their offsprings. [P 550 C 2] 

(ff) Mahomedan Law — Bepudiation of imrri- 
age — Imam doe'< not make a knowledge of right 
of option a condition for the girl to repudiate 
a marriage, {Obifor). 

(Obitor) In exercising a right of repudiating 
a mirriage by the girl the Imam does not make 
a knowledge of her right of option a condi- 
tion, because that is an institute of the law, 
and ignorance is no plea with respect of an in- 
stitute of the law, with which it is supposed 
that every person ought to be acquainted: A I, 
B. 1022 All. 156, Be f. [P 551 C 1] 

Asita Ranjan Ghose — for Appellant 

E aj end r a Chandra Guha and Bhagi- 
rath Chandra Das — for Respondents. 

Suhrawardy, J. — This is an appeal 
by the bus land in a suit for restitution 
of conjugal rights which has been dis- 
missed by both the Courts below The 
facts found by the Courts below are that 
the mother of the girl, who 'is a de- 
fendant in the case gave her in marriage 
to the plaintiff in 1319 B S., but the de- 
fendant exercised her “option of puberty’* 
given to her under the Sunni Mahomedan 
law, by which the parties are governed, 
in 1330 soon after she had attained pu- 
berty, by marrying defendant 5. In this 
view the plaintiff’s suit for restitution 
has been dismissed inasmuch as the al- 
leged marriage between the plaintiff and 
defendant 1 does not any longer exist. 
The learned vakil who appears for the 
appellant has streneously argued that the 
marriage between the plaintiff and the 
defendant having been found to have 
been contracted as a matter of fact, there 
should be a judicial decree confirming the 
repudiation of such marriage. The 
learned vakil’s contention is met com- 
pletely by the decision in Badal Aurat v. 
Queen' Empress (l) If that decision is 
correct there can be no question that the 
decree of the lower appellate Court is 
also correct. 

Before entering into a discussion of 
the question it is necessary to point out 
that it was not proved before the Courts 
below or ^ised jiji jtjie^ pleading as t o 

(IJ [1892] 19 Cal. 79. 
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whether the mother was the guardian of 
the girl for the purpose of 'the marriage 
at the date when the marriage took plaoe. 
Under* the Mahomedan law as atfects the 
Sunnis, bh(5 guirdianship in marriage 
originally vests in the father, and, failing 
him, on the father’s father, how highso* 
over Failing these, the right to con* 
tiMct the minor in marriage provisionally, 
i 6 , subject to the option of repudiation 
devolves upon the brother and agnate re- 
lations of the minor in the same order as 
they stand under the law of inheritancec 
Failing these it devolves upon the 
mother and the maternal kindred; and 
failing these upon the Sultan or the ruler 
and then on the Judge or a person ap- 
pointed by him According to a saying 
of the Prophet which is the foundation 
of the rule of guardianship in marriage 
the nearer guardian excludes the more re- 
mote; that is, in the presence of the 
nearer guardian the more remote guardian 
has no right to give the minor in a valid 
marriage It will thus be seen that when 
marriage is effected through the guardian- 
ship of the father or grandfather the 
minor has no right to avoid such marri- 
age, except in very special circumstances, 
bub if it is conbraofcoi by any other per- 
son the minor has the right of repudia- 
tion which is taohnicilly called “ the 
option of puberty " In order that the 
.minor may be entitled to exercise the “op* 
|bion of p'lborty ” it is necessary that 
there should be a marriage which is bind- 
ing on him or her unless such option is 
, exorcised; and for that purpose the 
marriage must be valid ah origino and 
jhrought about by a person other than the 
'father, etc , who stands for the time lieing 
|ia the position of a giiirdian in -marriago 
!of the minor. In the present case it 
ought to have been enquired as to whe- 
ther there was no paternal relation who 
could he the guardian of the minor at 
the timo when the marriage is said to 
have taken place or whether the mother 
had the riglit to give her diughter in a 
vilid marriage This piint seems to 
have been lost sight of in most of the 
caso^ that come before us and also in 
some of the reported cases 

As to the question whether there 
should bo a judicial decree ooufirmiug the 
repudiation before a suit for restitution 
of conjugal rights or relating to the 
marriage is .brought no authority has 
been placed before us in support of this 


proposition. In Badal Aural* s case 
Ameer Ali, J,, whose opinion it is need* 
less to say carries a very great weight 
on a question of Mahomedan law, is of 
opinion that the very fact that the Court 
declares in a suit or in a case which 
comes before it that there was repudiation 
is enough to satisfy the requirement of 
the Mahomedan law about a judicial de- 
cree confirming a repudiation. It is un- 
doubtedly true that there is need for ob- 
taining a judicial decree. The law in- 
sists that the repudiation should be made 
soon after attainment of puberty and it 
will not ha effective unless a judicial de* 
cree is obtained confirming it; and for this 
there are many passages in the text- 
books, but there is no authority for say- 
ing thiit the judicial decree must be ob- 
tained in a proceeding apart from that in 
which the question of the validity of the 
marriage is raised. 

There is .another consideration which 
has weighed very greatly with me in 
giving etTecb to the decision in Badal 
Aural * cise (1). Since it was pronounced 
in 189t it has been consistently followed 
by Courts of this presidency and outside 
it and the priuciplo of stare decisis ought 
to apply to a doubtful question of law. 
if it is so regarded, the decisions on 
which may have affected the marital re- 
lation of many persons and the legiti- 
macy of their offsprings 

Our attention has been drawn to ‘vari- 
ous text-books on Mahomedan law which 
lay down that a judicial decree is neces- 
sary to give legal o foot to the exercise 
of the option of puberty. There is no 
doubt that the law is so, bub in my judg- 
ment its requirements are fully complied 
with if the Court in any judicial pro- 
ceeding declares in favour of such exercise. 

In this connexion another question has 
been raised as to whether the right was 
exercised immediately after the attain- 
ment of puberty by defendant 1. The 
finding that she attained puberty in 
May 1923 and that she married defend- 
ant 5 in Noyeiiiber 1923. There is no 
finding, however, when she came to know 
of the marriage. There is also no finding 
that she knew that under her personal 
law she had the right to repudiate the 
marriage. Knowledge of the last fact 
has bean considered bo be essential in the 
case of BismtUa Begum v Nur Mafionr- 
mad (2). There the learned Julges h ave 
“(•2; A. I. R. = Ail. 6L. 
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held that if the girl does not know that 
she has the right of rescinding the mar- 
riage she will have the right to do so when 
she becomes aware of it; and *in support 
of this view they rely upon the opinion 
of Icnam Mahommad one of the Mahome- 
dan jurists who is followed in this 
country; It appears that the opinion of 
Itharn Mahommad is just the other way 
What the learned juri^ has said is this: 

It should be a condition in a case like this 
that the girl be duly informed of the marriage 
because she cannot exert her right of option 
without a knowledge of that circumstance, as 
|the guardian may effect the marriage altogether 
luakuowa to her and that she would in such a 
case be excused on the ground of ignorance 
,But the learned author of the lledaya says 
jthat the Imam does not make a knowledge of 
Iher right of option a condition, because that is 
jan institute of the law, and ignorance is no 
iploa with respect to an institute of the law, 
with which it is .supposed thit every person 
ought 'to be acquainted, Hamilton's Hedaya, 
vol. 1, p. 104. 

This view is in accordance with the 
woll'knowa maxim that ignorance of law 
is no excuse [f the opinion of the learned 
Judges of the Allahabad High Court is 
correct the defendant, as is expected 
from an ignorant woman, was probably 
nob aware that she had such a right 
under the law Bub the question as to 
whether option wis exercised immedi- 
ately after the attainment of majority or 
her knowledge of the marriage was nob 
raised in any of the Courts below and wo 
have not the necessary findings of fact on 
that point As appears from the judg- 
ment of the trial Court, the option w«is 
oxarcised immediately after she had at- 
fcainad puberty and the lower appellate 
Court finis that the marriage between 
the plaintiti and the defendant was never 
consummated These findings are enough 
to support the validity of the exorcise 
of the option of puberty by the girl In 
this view the appeal has no force and it 
should be dismissed with costs 

Graham, J. — On the facts provol in 
in this case and upon the law the Courts 
below ware in my opinion right in dis- 
missing the suit. I agree with my 
learned brother that the appeal fails and 
it should be dismissed , 

N.K. Appeal dismissed. 
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SlTHRAWARDY AND CaMMIADE, JJ. 

Mahammad Sagiruddin and another — 
Accused — Appellants. 

V. 

Emperor — Opposite Party 

Crirainil Appeal No. 743 of 1926, De- 
cided on 23rd March 1927. 

sit ia) Criviuial P,C., S. 27G — Deficiency of 
jurors can be filled up only from persons pre- 
sent in Court, * 

Where out of 12 jurors summoned only two 
were present and tbo Sessions Court sent for 
three of the professors from the local college 
•and one of them being objaotod to, a third 
professor was called in. 

Held . the procedure was illegal and vitiated 
the trial. 

Where there is doficioncy of jurors the 
Court should empannel other persons present 
in ('ourt to fill up the vacancy in the jury 

[V 552 C 1] 

(5) Criminal P. C., N. 207 — Misdirection. 

Whore the Judge has not put it to the jury 
that when a case is based on oicourastantial 
evidence the circumstances should bj suoh 
that there can be no reasonable possibility of 
the iiinocence of the accused, it is a misdirec- 
tion vitiating the trial. [P 552 0 2] 

(c) Criminal P. C., S. 537 — Question to wit- 
ness in cross-examination answered in a parti- 
cular wai/^Judge telling the foreman of the 
jury to ask the same questioji tn another form 
— Witness giving an opposite answer — Judge 
directing the jury to consider what ho had 
stated before and what he said later on in 
answer to the foreman s question if the jury 
thought that the loitness did not understand 
the first question — Nothing on record from 
which it could bo inferred that the witness did 
not understand the question — The procedure 
followed by the Judge was held wrong. 

One of the witnesses, in answer to a ques- 
tion put in ocoss-oxiraination, siid that the 
reason why information w<is not given to the 
police immediately after tlio ooourrenoe al- 
though the police station was only a short dis- 
tance away from the scone of ocourrenoe was 
that the persons who had committed the offanoe 
wore then unknown. The Judge then told the 
foreman of the jury to put the question in an- 
other form to the witness and the witness said 
that ho and others had recognized the appellants 
at the place of occurrence and scan them running 
away. The Judge said to the jury in his charge 
“ as to this particular witness he had no doubt 
said in answer to an invalid question from the 
pleader for the defence which was repeated by 
me that the culprits could not be ascertained 
that night. If you think that he gave the an- 
swer after understanding the question, there ia 
an end of the case for prosecution and the ac- 
cused should be forthwith acquitted. If qn the 
other hand you think that he did not under- 
stand the question you are to consider what he 
had stated before and what he said later on in 
answer to foreman’s question,’’ The Judge 
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did not record anything from which it could 
be inferred that the witness did not understand 
the question put to him. 

Held . that the procedure followed by the 
Judge was wrong. [P 552 C 2J 

(d) Criimnal P. S. 297 — Direction to the 
jury that theie is a c sumption of law that the 
witness loko husoik^m witnifh must be be- 
lieved in so far as he deposes to facts spoken to 
by other witnesses is a misdirection. 

Where the Judge directs to the jury that 
there is a presumption of law that the witness 
who has spoken untruth must be believed in so 
far as ho deposes to facts spoken to by other 
witnesses, it is a misdirection because there is 
no hard-and-fast rule making other statements, 
which are not proved to bo false, binding on 
the jury. [P 561 C 1 1 

Mritunjoy Chatter jee and Fazlul Uuq 
— for Appellants. 

Sattndra Nath Mickerjee — for tho 

Crown. 

Cammiade, J — The two appellants 
were charged with offences under Ss. 29.5, 
297 and 136, I. P C. They were found 
guilty by a majority of 3:2 of the jury of 
olfences under the first two sections 
They have been found not guilty by the 
unanimous verdict of tho jury of the 
offence under S 436. The objections 
taken in regard to the trial are : firstly, 
that the procedure in empannelling the 
jury was illegal ; secondly, that tho 
learned Judge did not point out to tho 
jury that in regard to circumstantial evi- 
dence, it is necessary that the jury should 
find that the circumstances placed before 
them are not consistent with the in- 
nocence of the accused ; thirdly, it has 
been pointed out that tho learned Judge 
has misdirected the jury with regard to 
the statement of one of tho witnesses to 
the elfect that the culprits had not been 
recognized at the time of the occurrence; 
and lastly, it has been pointed out that 
the learned Judge is wrong in stating to 
the jury that there is a presumption of 
law that the witness who has spoken 
untruth must be believed in so far as 
they depose to facts spoken to by other 
witnesses. 

In regard to the first matter what 
happened is this : Out of 12 jurors sum- 
moned only two were in attendance Tho 
learned Judge sent for three of the pro- 
fessors from the local college, and when 
objection was taken to the sitting of one 
of them as a juror, he sent for another 
professor of the same college to fill up the 
vacancy in the jury. This procedure is 
not justified by the provisions of S. 276, 
Criminal P. C. Proviso 2 to that section 
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provides that in case of a deficiency 
in the required number of jurors, the 
Court may empannel other persons pres- 
ent in Court to fill up the vacancy in the 
jury. There has been illegality in regard 
to the empannelling of the jury and this 
illegality has vitiated the trial 

The second objection is also good. The 
learned Judge has not put it to the jury 
that when a cise is based on circumstantial 
evidence, the circumstances should be 
such that there can be no reasonable pos- 
sibility of the innocence of the accused. 

The third matter has come up in the 
following circumstances : One of the 
witnesses in answer to a question put in 
cross-examination said that the reason 
why information was not given to the 
police immediately after the occurrence 
although the police station was only a 
short distance away from the scene of 
occurrence was that the persons who had 
committed the offence were then unknown. 
The Judge then told the foreman of the 
jury to put the question in another form 
to tho witness and the witness said that 
he and others had recognized the appel- 
lants at the plac3 of occurrence and seen 
them running away The learned Judge 
has said to the jury in his charge : 

As to llridoy, ho has no doubt said in answer 
to an invalid question from Khan Bahadur, the 
learned pleader for the defence which was re- 
peated by me, that the culprits could not be 
ascertained that night. If you think that he 
^^ave the answer after understanding the ques- 
tion there is an end ot the case for prosecution 
and the accused should be forthwith acquitted. 
If on the other hand you thmk that he did not 
understand the question you are to consider 
what ho had stated before and what he said 
later on in aniwer to foreman’s question 

This is a very improper way of dealing 
with au answer in favour of the defence. 
The learned Judge has not recorded any- 
thing from which it cm be inferred that 
the witness did not understand the ques- 
tion pub to him. The question itself is a 
simple question and we do not see how 
the witness could have had any difficulty 
in understanding it. If it was possible 
that the witness could have misunder-| 
stood the question pub to him it wasi 
necessary that the facts which led to thei 
inference that the witness had misunder-j 
stood it should have been placed on tbej 
record and should have been placed be- 
fore the jury for their consideration. 
Nothing of this sort was done and the 
procedure followed by the learned Judge 
was wrong. 
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Lastly the presumption laid down by 
the Judge in regard to the testimony of 
witnesses is entirely without authority. 
If a witness says something which ap' 
pears to be untrue, it is still open to the 
jury to believe any other statement made 
by that witness But that is a matter 
enl^irely within their own discretion and 
there is no hard-and-fast rule making 
other statements which*are not proved to 
be false binding on the jury, as the learn- 
ed Judge has put it to them The case 
relates to the setting fire to a thatched 
hut used as a temple to the goddess Sitala 
and to the desecration of certain earthen- 
ware images in another hut standing 
near it. It is stated that the accused 
Sagiruddin was seen standing close to 
these huts when the fire started and that 
the accused Jahiruddin was seen coming 
out of the Kali temple and joining Sagi- 
ruddin and running away with him. 
The jury have unanimouslv found the 
accused Jahiruddin not guilty of the 
charge of arson. There was no reason why 
they should find Sagiruddin guilty and 
Jahiruddin not guilty. B3th men are said 
to have been seen at the spot. Neither 
of them is said to have been seen setting 
fire to the huts and it is therefore impos- 
sible to understand how one of them 
could be found guilty and the other not 
As regards the charge of desecration : the 
circumstances of the case clearly indicate 
that that charge is without foundation 
The earthen images which were in the 
hut known as Kali Ghar were not des- 
troyed ; only the heads of those earthen 
images were found lying on the ground 

If these images had been broken by a pe •• 
son who intended to desecrate the temple, 
it is extremely improbable, in fact utterly 
improbable, that the person who desecra- 
ted the temple would have contented him- 
self with merely removing the heads of the 
images and placing them on the ground 
We have it in evidence that these earthen 
images are made on the occasion of a 
certain puja an i that they are kept for 
the whole year and destroyed when new 
images are put up when the puja comes 
round again. As these images are made 
of cheap earthenware, it is quite likely 
that the heads and other parts which are 
stuck on should fall off. In such -cir- 
cumstances the charge does not seem to 
be justifiable. Further, as already stated, 
the police station is very near to the tem- 
ples, and although the occurrence is said 
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to have taken place at midnight informa- 
tion was nob given at the police station 
till the following evening. If the case 
had been a true one and any person had 
been recognized, there is no reason why 
information should not have been given 
at once or at least in the morning The 
fact of the delay in lodging the first in- 
formation is in itself strongly suggestive 
of fabrication The explanation that has 
been offered is that the Muchies who 
were owners of the temples, were afraid 
of going to the police station at night and 
that in the morning, instead of going to 
the police station, they went to the Pan- 
chayet and as the Panohayet was absent 
from home they went to him again in 
the evening and after consulting him they 
gave information at the police station. 
Considering hovv suspicious the other cir- 
cumstances of the case are this additional 
circumstance of the delay in giving the 
information makes the case unworthy of 
credit We find that the juror’s verdict 
cannot be mainbainel because the Court 
was wrongly constituted and the only 
question left to decide is whether 
or not there should be a retrial la the 
circumstances stated above we do not 
think that we should be justified in or- 
dering a fresh trial. The appellants are 
therefore acquitted. They will be dis- 
charged from their bail bond. 

Siihrawardy, J.— I agree. 

N K. Appeal allowed^ 
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Rankin, C J , and Mitter, J. 

Go'^ool Chunder Law and others 
Appellants. 

v. 

. Jamal Biswas and others — Respondents. 

Appeal No 1686 of 1925, Decided on 
4th August 1927. 

(a) Bengal Tenancy Act, 1835, <S. 52 (1) (a) — 
Interpretation, 

The words “The area for which rent has been 
previously paid by him” mean the area with 
reference to which rent was assessed or ad- 
justed : A, 1. H, 1922 Pat, 215, Poll, 

(b) Bengal Tenancy Act, 1885, S. 52 — Mea- 
surement at partition under Estates Partition 
Act 15 no occasion upon which rent is assessed. 

The measurement of land at partition of 
superior holding under the Estates Partition 
Act is no occasion upon which rent of land held 
by tenant is assessed or adjusted. [P 555 C 2j 

(c) Bengal Tenancy Act, 1885, S. 62--Time 
of creation oj tenancy uncertain — Manner of 
assessment of rent not known — Nature of rent 
not known^Nothing to show whether there was 
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measurement at inception of tenancy -Land- 
lord must base claim upon some measurement 
<in the basis of vjhich rent was assessed. 

Whore there ia nothing to show when the 
toiianoy was created, how the rent was assessed 
whether rent was a coniolidatad rent or whe- 
ther assessed at a certain rate per bigha and 
whether there was any meisureinenb of tho 
holding at the inception of the tenancy, it is 
necessary for the landlord to base his claim for 
additional rent upon some measurement on the 
h'lsis of which rent was assessed or adjusted. 

P 556 C 1] 

Narendra Chandra Bo^e and Nahni 
Chandra Pal — for Appellants. 

Bhudar Haidar — for Bespondoabs. 

Rankin, C. J . — This is an appeal from 
a decision of the Special Judge of Jessoro, 
ailirming a refusal on the part of the 
Assistant Settlement Odicer of Jassore 
ijo give to the appellant additional rent 
for additional area under S. 52, Ben 
Ten. Act 

Plaintiff’s case is that there was a 
liarbibion under the Estates Partition 
Act in the year 1909, that the Deputy 
Collector in accordance with powers given 
to him under Oh. 6 of that Act, mea- 
sured the lands comprised in the tenancy 
and that it was f mnd upon that measure- 
ment that the area in the occupation of 
tho tenant was some 78 bighas. It is 
said that in the Bacord-of'Bights it is 
found that the area now in the occupa- 
tion of the tenant has increased. Accor- 
dingly it is said that there have been 
two scientific measurements and that the 
previous measurem nt for the purposes 
of the Estates Partition Act should bo 
taken as showing what the arei was for 
which the tenant was then paying rent, 
•and that ho is now proved bo be in posses- 
of additional area and must pay addi- 
tional rent therefor 

The Assistant Settlement Ofhoer has 
taken tho view that the measurement for 
purposes of the Estates Partition Act is 
nob reliable, that while it is quite true 
that tho tenant gabs information of tho 
proceeding, ho is not seriously interested 
in checking tho area or disputing tho 
figure of the area at which it is proposed 
to record the tenancy for the purpose of 
partition of the superior interest That 
being so, he has refused to accept the 
area found in tho partition proceeding as 
being a reliable measurement of the right 
of the tenant at that time He has also 
taken tho view (which for the purposes 
of this case I shall assume to be inaccu- 
rate) that the standard of measurement 


adopted in 1909 is not shown. As a 
matter of fact the area is stated in terms 
of acres and therefore it has been repre- 
sented to us that tho standard measure- 
ment was the measurement employed. 

When tho matter came before tho 
learned Special Judge the question was 

decided in this way : 

It is cle.ir, however, that the tonancy exialred 
at the same rate from long before the partition 
of 1310 B. S. The onus is upon the plaintiff 
to show that the present aroi is greater than 
tho arei at the inoaption of the tenancy. 

On the view, therefore, that the pro- 
ceedings in 1909 wore not proceedings 
which throw any light upon tho incep- 
tion of tho tenancy and the original 
terms of tho tenancy, tho learned Special 
Judge has affirmed the decision of the 
Assistant Settlement Officer 

On appeal to this Court, tho learned 
advocate for the plaintiff points out that 
the doctrine that in all cases the plaintiff 
has to show what the area was at tho 
inception of tho tenancy cinnot be sup- 
ported. The true principle is one which 
permits of additional rent being granted 
nob on the basis of what happened at tho 
inception of the tenancy, bub on the basis 
of what happened at any subsequent 
occasion when the rent was last assessed 
or adjusted. That doctrine is to be found 
laid down in several cases, though in 
oases where there is no question of an 
intermediate assessment or adjustment, 
the language of the decisions is siraotimos 
apt to mislead. In particular, there is a 
decision of my own in Manindra Chandra 
Nandi v Kaulat Shaik (l), where no 
question of intermediate assessment or 
adjustment was raised and it may be that 
the language used with reference to those 
particular facts is open to the comment 
that it does not take account of the 
circumstance that the occasion, which is 
important, is not necessarily the first 
assessment or adjustment of rent, but tho 
last assessment or adjustment of rent 
that adjustment under which tho tenancy 
was being hold at tho time of the alleged 
discovery of excess area If authority be 
wanted for tbo proposition that it ^ is 
sufficient for the landlord to establish 
that since tho inception of tho tenancy 
rent has been assessed on the basis of a 
certain area and that the tenant is in 
possession of land not included in that 
area and on which no rent was assessed, 
it may be sufficient to refer to t he c ase 

TT) i\. I. R. 1921 Oil. 374=50 Cal. 957. 



of Durgd Priya v. Nazra Gain (2). In 
these ciroumsfcances, it is oonfcended on 
the part of the appellant that the present 
ease is really governed in principle by a 
decision of the Patna High Court in the 
ease of Bishun Pragash Narayan Singh 
V. Achatb Dusadh (3), In that case there 
had been a previous measurement at 
tt?e time of a sebtloment made in 1B98 
under Oh 10, Ben » Ten Act. The 
tenant was recorded in the Record-of* 
Rights as holding such and such an area 
for certain rent and when tho case came 
first before that High Court, Mr. Justice 
Ross refused the landlord’s claim to 
additional rent on tho ground that it was 
not shown what were the conditions of 
tho tenancy at tho inception thereof. 
The Court, on Letters Patent appeal, 
dissented from that view and tho princi- 
ple which they proceeded on was this: 
that the Rocord‘of-Rights defines tho rela- 
tionship between the landlord and tenant 
in various respects, including the area of 
tho holdings for which rent is paid and 
is presumed to be correct until the con- 
trary is proved. In other words they 
treat the settlement proceedings as being 
an assessment or adjustment of rent, a 
restatement prirna facie binding on both 
parties, not merely of tho area in fact in 
the occupation of tho tenant and of the 
rent he is in fact paying, but a correct 
statement of the tenant’s right — a state- 
ment, namely, that that is the area which 
he is entitled to hold The principle of 
tho decision may be exhibited from a 
passage in tho judgment of Adaini, J. : 

Tho rent payable by tho tenants was ascer 
tained and recorded, and it must bo presumed 
that tho ten.ints accepted that rent as the rent 
payable for the area as recorded. They did not 
come forward and prove that the area recorded 
was less than the area of tho holding at its 
inception. Tho entry shows that the rent 
entered there was either the rent for the aroi 
which the tenants had been paying previous 
to 1«98, or was the rent assessed or adjusted 
after dispute during the settlement proceedings 
between tho parties as to the amount payable. 
In my opinion, tho area shown in the Record- 
of'Rights Was the area with reference to which 
the rent previously paid by tho respondents 
Was assessed or adjusted. 

If that view be right, it is reasonably 
clear that there is nothing in this cleoi* 
sion which in any way detracts from the 
authority of the principle that the words 
“the area for which rent has been pre- 
viously paid by him” in Gl. (l) (a) of 

' (2) A. 1. R. 1921 Gal. 345. 

. {31 A. I. R. 1922 Pat. 215:=1 Pat. 459. 


S. 52 mean the area with reference to 
which rent was assessed or adjusted. 

In the present case we are asked to 
hold that the landlord’s claim to addi- 
tional rent can be made out on the 
basis of a measurement made for pur- 
poses of the Estates Partition Act, and 
it appears to me that such a measurement 
is in a different position for this purpose 
from tho measurement recorded under 
Oh 10, Ben. Ten Act. Under Ch 6, 
E-tato3 Partition Act, it is quite true 
that a Deputy Collector has all the 
powers of a Roveuuo Officer under Ch. 
10. What he is to do, however, is 
merely to assess or describe tho assets of 
tho estate under partition for the purpose 
of partition. It is not impossible that 
the tenant’s interest may be affected, as 
for example, if the superior right over 
his owa tenancy should be divided under 
Ch. H but what the Deputy Collector 
has to do is really to make a list and 
valuation of the assets of the estate under 
partition. He has to record tho situa- 
tion, the area and the boundaries of tho 
tenancy, the rent as stated by the land- 
lord, as stated by tho tenant and as taken 
by himself for the purpose of partition 
It is true enough that he has to publish 
a notification, that he has to be present 
in the village, that ho has to read out 
the particulars and attest, as it is called, 
the survey papers and record of the 
existing rents and other assets. If the 
correctness of an entry is disputed, he 
may pass a summary order. If the cor- 
rectness of any measurement is disputed, 
he may require the costs of re-measure- 
ment to be deposited. Ho has to publish 
the survey papers and the record. He 
has to send a copy to the landlord and 
to the tenant When ho has done that, 
he fixes a day to determine the partition 
of the land into several estates 

Now, it will be rorsonably clear from 
this: that, from the point of view of evi- 
dence, the statement of area as regards 
a tenancy may bo of no great value as 
against tho tenant. Indeed, in one of tho 
cases which were cited to us, this was 
pointed out : Jankl Dobey v. Kirtarath 
Roy (J). But apart from the mere value 
of evidence it seems to me that there is 
a question of principle, whether or not 
it can be said of such a measurement 
that it is an occasion upon which the 
rent is assessed or adjusted In my 

14) [1909] 13 0. W. N. 93=4 1. 0. 31b. 
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opinion it is not such an occasion and 
while I am not disposed to dispute that 
the settlement under Cb. 10, Ben Ten , 
Act may be such an occasion, I think 
it would be extending the principle 
of the case decided by the Patna High 
Court, if we were to hold that on the 
basis of this measurement the landlord 
is entitled to additional rent. It has to 
be remembered that we are dealing, as 
the Patna High Court was dealing, with 
a case where there is nothing to show 
when the tenancy was created, how the 
rent was assessed, whether the rent was 
a consolidated rent or whether assessed 
lat a certain rate per bigha and whether 
'there was any measurement of the hold- 
ing at the inception of the tenancy. In 
those circumstances, it seems to me that, 
on the authority of the cise-law and on 
Iprinciple it is necessary for the landlord 
|to base his claim upon some measure* 
jment on the basis of which the rent was 
(assessed or adjusted, otherwise we should 
'be bound to hold that if at any time 
any reliable measurement was made of a 
tenant's land and if at any subsequent 
time it was found that he was in posses- 
sion of a greater area the landlord would 
have made out a case prima facie for 
additional rent No case in this Court 
has ever gone so far. 

In ray judgment the ground upon which 
the learned Special Judge based his deci- 
sion is incomplete and taken by itself 
incorrect, but the result at which he has 
arrived is correct. I think, in these cir- 
cumstances, that the appeal should be 
dismissed with o:)sts VVe assess the 
hearing-fee at two gold raohurs. 

Mitter, J . — I agree 
D ii./u.K. Appeal dismissed. 
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SUHRAWARDY AND CAMMIADE, JJ. 

Tanga Bidya Devi and others — Plain- 
tiffs — Appellants. 

V. 

Panna Sashi Devi and others — Defen- 
dants — Respondents. 

Appeal No. 1530 of 1925, Decided on 
11th May 1928, from appellate decree 
of District Judge, Nadia, D/- 19th March 
1925. 

Compromise-Maintenance— One wife claim- 
ing property under a gift — Suit by husband to 
set aside the alleged gift — Compromise that 
certain sum should he paid annually by the 


V. Panna Sashi Devi 192ft 

wife to the husband and after his death to the 
second wife — Second wife making a will and ap- 
pointing plaintiff as executor and beneficiary 
— Plaintiffs suing for recovering arrears of 
maintenance — Plaintiff is not entitled to re- 
cover arrears as the maintenance charge being 
intended to he kept alive for the bene fit of the 
family only and not for the strangers or as- 
signees. 

One M had two wives and one of them oUiof/- 
ed the whole of a certain property under a gift. 
There was a suit in which M sought to set aside 
the alleged gift. The suit was compromised 
.ind in the compromise it was agreed that a 
certain sum should be pii J annually by the 
first wife and her successor to M and after 
him to the other wife, if she survived him, and 
to her heirs and successors. M died and was 
succeeded by the second wife who enjoyed the 
mAiatenanca ; and when she died she made a 
will appointing the plaintiffs as executors and 
also a beneficiary under the will. Thereupon 
plaintiffs sued to recover arrears of maintenance 
under the terms of a compromise entered into 
between the defendants and M. 

Held : that the maintenance charge was in- 
tended to be kept alive for the benefit of the 
family only and not for the benefit of the 
strangers or assignees or persons who may take 
it as legatees from one of the members of the 
family. [J^ 557 0 1] 

Bishenira Nath Sarlcar, Abani Nath 
Bose an I Dipteadra Mohan Ohose — for 
Appellants 

Brojo Lai Chakarharti, Karunamoi/ 
Ghose and Prokash Chandra Pakrasi— 
for Respondents 

Ramendra Mohan Maj umdar and Biraj 
Mohan Maj umdar — for Dy Registrar 

Judgment — This is an appeal by the 
plaintiffs against the decree of dismissal 
of their suit which was for recovery of 
arrears of maintenance under the terms 
of a compromise that had been entered 
into between the predecessor of the defen- 
dants and a certain Mahitap Mukherjee. 
This Mahatap Mukherjee bad two wives 
and one of them claimed the whole of a 
certain property under a gift. There 
was a suit in which Mahatap sought to 
set aside the alleged gift. The suit was 
compromised and in the compromise it 
was agreed that a certain sum should be 
paid annually by the first wife and her 
successor to Mahatap and after him to 
the other wife, if she survived him, and 
to her heirs and successors. Mahatap 
died and was succeeded by the second 
wife who enjoyed the maintenance; and 
when she died she made a will, appoint- 
ing the plaintiffs as executors and also 
making one of them the beneficiary under 
the will. The plaintiffs have therefore 
sued to recover the arrears of mainten- 
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aace. Tbe learned Court of appeal below 
bae held that the will doee not devise 
the niiintenaace subsequent to the death 
of the testatrix to the legatees. The 
terms of the will have been correctly 
interpreted by the learned District Judge 
The will expressly states that it devises 
the moveable and immovable properties 
o^the testatrix and the claim for future 
maintenance cannot cojpe under either of 
those heads. That the testatrix did nob 
intend to make any disposition of the 
future m linteniuce is abundantly clear 
from the provisions in the will that the 
miinteniQca due to her up to the time 
of her doxth sh:)uld ho taken by the 
plaintitfs The fact that she made such 
a provision showed clearly thxt the tes' 
tatrix did not intend to make any dis- 
position of the maintenance allowance in 
the clausei relating to the disposal of 
moveable and immovable properties. 
Over and above this, there can be no 
doubt that the maintenance allowance 
was purely one for the benefit of the 
family of the descendants of Mahatap 
The oompromisa that was reoerdad states 
that oha hairs, successors and represen- 
tatives of the second wife should bo en- 
titled bo this maintenance from the first 
wife and her successors If the property 
hid beau ordinary property undoubtedly 
the terms of the compromise would indi- 
cate that the intention was to convey 
the property out and out; ia other words 
a hereditary estate capable of being trans- 
ferred. But the property dealt with in 
the compromise is an aliowaace taken 
from another property yvhioh was given 
to the first wife as compensation for the 
taking of the property by the first wife ; 
and because the family had been deprived 
of the profits from that property, and the 
compromise was entered into so as bo 
compensate the family for the loss. In 
these circurnsbancas the proper construc- 
tion of the terms of the compromise 
would be that the mainteuauce charge 
was inteuded to be kept alive for the 
benefit of the family only and nob for the 
benefit of the strangers or assigns or per- 
sona who may taka it as legatees from 
one of the members of the family. In 
all these circumstances it appears that 
the decision of the learned District Judge 
is correct. The appeal therefore fails and 
is dismissed with costs. 

N.K. Appeal dismissed . 
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C. C. Ghosk and Gregory , JJ 

Superintendent and Bemevihrancer of 
Leoal Affairs, Bengal — Appellant 

V. 

Murray and others — Accused — Res- 
pondents. 

Government Appeals Nos 2, 3, 4, 5 
and () of 1928, and Criminal Revns. 
Nos. 120, 154. 179. L80 and 181 of 1928, 
Decided on Isb Juno 1928. from order 
of Dy Magistrate, Howrah, D,'- 28th 
October 1927. 

l^actories Act, S. 42 — L'nder S. 4*2 one prO' 
ceeddnfj ts split into t'Oo proceedings — Manager 
or occupier initially chat ged irith an offence 
undo the Factories Act can go into the witnes.s' 
box and (five the evidence himself because, he 
goes into the ivitnesi’box not as an accused in 
th(‘ case originally started bat in his own 
right as a complainant on the complaint 
against the other person whom he has bi ought 
in — Criminal F. C., S. 342 (4)., 

The sfcractute of S.42, Faefconea Aot, indicates 
that one pcoooedmg is split up into two pro- 
ceedings and while the muiager or occupier is 
accused of having oomcnitted an oilenca under 
the Aot, he is also a complainant on hia com- 
plaint against the other parson or persons he 
Ills brought in. In the proceeding in which 
the m inager or the oocupier i.s the complain- 
ant, he is liable to be cross-examined by the 
other per-^on or persons who has or have 
been brought before the Court on his 
compUint. This must mean that the manager 
or ocoupior qui complainant must give evi- 
dence himself. There is no substance ni the 
objection that the manager or oocupier who 
initially is charged with an offence against the 
Act cannot go into the witness box and give 
evidence himself, because he goes into the 
witness-box not as an accused lu the case ori- 
ginally started against him, but in his own 
right as a oomplainant on his complaint 
against the other person or persons whom hs 
has brought in. It is not a miterial irregula- 
rity to dispose of the two mitters by one jjdg- 
ment or to reoord the evidence in the two 
matters together. [F 5c9 G IJ 

Khundkar, Anil Gh Roy Ckaudhuri 
aud Sa''.hindra Nath Banerji — for Ap- 
pellant 

Mrityanjoy Chatter jee and Bholanath 
Roy — for Respondents. 

Judgment — This is an appeal on be- 
half of the Local Government against an 
order of the Deputy Magistrate of 
Howrah dated 28bh October 1927, by 
which he acquitted the accused under 
S. 245, Criminal P. C , of the offences al- 
leged to have -been committed by him 
under S. 41 (a) read with S. 26 and S. 41 
(h) read with S. 35, Factories Act (Act 
12 of 1911, as amended by Aot 5 of 1923). 



558 Calcutta 

Whafc happened in this case was as 
follows : On 28th June 1927, the In- 
spector of Factories, Bengal, inspected 
the Howrah Jute Mills of which the ac- 
cused Murray was the Manager and found 
three persons, named, Jokadia, Varalee 
and Sukfaria, employed and working in 
the Drawing Department without having 
any specified hours fixed for their em- 
ployment in contravention of S. 2G, 
Factories Act, and further found that 
though the said three persons had com- 
menced to work at 9-30 a. m. their 
names had not been entered in the prei- 
oribed register at 10*20 in contravention 
of S 35 of the Act and B. 7G thereunder. 

The accused Murray appeared before 
the Magistrate on IGbh August 1927, and 
filed two petitions of complaint under 
S. 42 of the Act in respect of the afore- 
said offences against three other parsons 
named VVhitton, Charan Das Chatterjee 
and Sali Dutt, alleging inter alia that he 
had always used due diligence to enforce 
the provisions of the Act, that the offence 
if committed at all, was committed with- 
out his knowledge and consent and that 
the persons mentioned in his petition of 
complaint who were under him and 
whose duty it was to look to the proper 
and lawful working of their department 
were directly responsible for any wr:ng- 
ful acts of commission or omission 

The Magistrate enquired into the com- 
plaint of Mr Murray. He started two 
order-sheets, one being numbered 113G of 
1927 and the other 1149 of 1927. The 
three persons named by Mr Murray ap- 
peared before the Magistrate on 2Gtb 
August 1927 and pleaded not guilty to 
both the charges. It is alleged that the 
Magistrate proceeded to try Mr. Murray 
and the aforesaid three persons on the 
two accusations summarily and in one 
proceeding and that although Mr. 
Murray was an accused person under 
trial, the Magistrate allowed him to give 
evidence on oath. 

It appears from the Magistrate's judg- 
ment that he went into the merits and 
found that it was Charan Das Chatterjee 
whose duty it was to keep the register 
properly and that the manager, Mr, 
Murray, took all necessary steps to seo 
that the Factories Act and the rules 
thereunder were not violated. He 
came to the conclusion that Murray, 
Whitton and Sali Dutt were not guilty 
and acquitted them. He found accused 
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Charan Das Chatterjee guilty under 
S. 41 (h). Factories Act, and fined him 
Rs 30 and, in default, fifteen days rigor- 
ous imprisonment. 

The contention on behalf of the Local 
Government is that the joint trial of the 
several persons involved in the two ac- 
cusations is contrary to the provisions^of 
the Code of Criminal Procedure and that 
the procedure adopted by the learned 
Magistrate in examining an accused per- 
son as a witness in the case is contrary 
to law and has vitiated the trial. 

Section 42, sub-S. 1, Factories Act?*^ 
runs as follows: 

Where the occupier or manafier of a factory 
is charged with an offence against this Act, 
he shall be entitled upon complaint duly made 
by him to have any other persona whom be 
charges as the actual offender brought before 
the Court at the time appointed for hearing 
tho charge, and If, after the commission of the 
offence has been proved, the occupier or the 
manager of the factory proves to the satisfac- 
tion of the Court: 

(a) That ho has used due diligence to enforce 
the execution of this Act, and; 

(b) That the said other person committed 
tho offence in que.stJon without his knowledge, 
consent or connivance; 

that other person shall be convicted of thii 
offence and shall be liable to the like fine as if 
he were the occupier or manager, and the 
occupier or manager, shall bo discharged from 
any liability under this Act. 

It is quite clear from the language 
used that when the manager or occupier 
of a factory is charged with an offence, 
ho is entitled to make a complaint against 
these whom he considers the offender 
or offenders and to have such person or 
persons brought before the Court at the 
time appointed for hearing of the charge 
brought against him. This means that 
the manager or occupier who is charged 
and the person or persons whom he com-, 
plains against are both before tho Court! 
at the same time; in other words, the^ 
section contemplates both sets of com-| 
plainants and accused being before thei 
Court at one and the same time. When' 
both parties, i.e., both sebs of complain- 
ants and accused are before the Court, it 
must in the first instance be proved in the 
case against the manager or occupier 
that an offence against the x\ot has bean 
committed. As soon as this is proved, 
the manager or occupier has to prove 
two things, namely, that he has himself 
used due diligence to enforce the execu- 
tion of the Act and that the other per- 
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soQS named by him have committed the 
offence in question without his know- 
ledge, consent or connivance. If these 
two things are proved, the persons named 
by the manager or occupier shall be con- 
victed and the manager or occupier 
shall be discharged from liability under 
the Act. 

The structure of th« portion of the 
jSection quoted above indicates that one 
Iprocecding is split up into two proceed- 
lings and that while the manager or oc- 
Icupier is accused of having committed 
an offence under the Act, he is also a 
complainant on his complaint against the 
other person or persons he has brought in. 
[n the proceeding in which the manager 
'or the occupier is the complainant, ho is 
iUable to bo cross-examined by the other 
{person or persons who has or have been 
'brought before the Court on his com- 
plaint. This, of course, must mean that 
ithe manager or occupier qua complain- 
!ant must give evidence himself. The 
procedure indicated above is a special 
one prescribed by the Act and it 
would appear from an examination of the 
record in this case that the Magistrate 
has in no way departed from that pro- 
cedure. In our opinion, there is no sub- 
stance in the objection that the minager 
or occupier who initially is charged 
with an offence against the Act cannot 
go into'the witness-box and give evidence 
himself. In the circumstances contem- 
plated in the latter part of the section 
quoted above ho goes into the witness- 
box not as an accused in the case 
originally started against him but in 
his own right as a complainant on his 
complaint against the other person or 
persons whom he has brought in. Wo 
have examined the record for ourselves 
and are of opinion that what the Magis- 
trate has done in this matter is in 
substantial compliance with the pro 
visions of the Act. But even if it be 
considered an irregularity to dispose of 
the two matters by one judgment, or to 
record the evidence in the two matters 
together, it is an irregularity which in 
no way has caused any prejudice to any 
of the parties concerned and is as a 
matter of fact well covered by the pro- 
visions of S. 537, Criminal P. C. In our 
opinion the present appeal fails, and 
must be dismissed. We desire to observe 
that we have examined the merits also 
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and on the merits it is not a matter for 
our interference. 

Appeals Nos. 3, 4, 5 and 6. 

The facts of thes cases are on all 
fours with the facts in appeal No 2 and 
the order that we have just passed will 
apply to them also. 

The connected rule in Revision Cases 
Nos. 120, 154, 179, 180 and 181 must 
also be discharged. 

N iv. Appeal dismissed 
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B B. Ghosh and Cammiade, JJ. 

Tarak Nath Saha and others — Decree- 
holders — Appellants. 

V. 

Moti Lal Aganrala and others — Judg- 
ment-debtors — Respondents 

Appeal No. 390 of 192G, Decided on 
27th February 1928, from original order 
of 2nd Sub' Judge, Pabna, D - 21st 
August 192G. 

Civil F. C.f O. 21, B. 1^)— 'Joint electee- 
Decree holders ,giv%n[j up a portion of the 
decree— Applicaiion for the execution of tho 
red IS not illegal, 

A judgmeat-debtor cinnob be harassed l>y 
dift’ereab applications foe execution made i)y 
dideront decree-holders for their own shares of 
the decretal amount. But if some of the joint 
decree-holders apply for execution with regard 
to certain portion of the decree giving up tho 
rest, making the joint decree-holders parties to 
the application who do not object to the -appli- 
cation giving up the rest of the decree, tho 
application is nod liable to be dismissed. 

[P 5G0 0 1] 

Ban^ori Lal Sarkat — for Appellauts 

Eishindra Nath Sarkar and Kalu 
Sankar Sarkar — for Respondeuts. 

Judgment. — The application for exe- 
cution out of which this appeal arises 
was dismissed on the ground that it con“ 
traveued 0 21. R. 15, Civil P. C Wo 
do not see how it contravenes that rule. 
The decree was made in favour of the ap- 
plicants and the pro forma defendant in 
the original suit for a lump sum of 
Rs. 1,000. On a previous occasion it was 
held by the Subo^rdiaate Judge that tho 
application was barred by limitation On 
appeal to this Court that judgment wa^-^ 
set aside, and it was held that the appli- 
cation was nob barred as it was a joint 
decree that was sought to he executed by 
the ether decree holders within tho period 
of limitation The matter was sent back 
for the decision of the other questions in 



660 Calcutta Haran Chandra v. Behari Lal 1928 


dispute. This time the Subordinate Judge 
has held that the applicants have done 
what is forbidden by O 21, R. 15. O 21, 
R 16 does nob forbid anything to be done. 
It is rather an enabling rule. It enables 
one or more of the persons in whose 
favour a decree has been passed to apply 
for execution of the whole decree for the 
benefit of thecn all. Sub-R (2), R. 15 
provides for safeguarding the interest of 
persons who have nob joined in the appli- 
cation. In the present application the 
applicants asked in the tenth column for 
the entire decretal amount being realized 
by attachment and sale of the immovable 
properties of the judgment-debtors In 
the seventh column they stated that the 
total amount of the decree was Rs 1,000 
Out of this they deducted one-half share 
of the pro forma defendant and asked for 
their own share of Rs 500. lb is hardly 
necessary to state that a judgment-debtor 
cannot be harassed by diffeienb appli- 
cations for execution made by ditteronb 
decree* holders for their own shares of the 
decretal amount. But if some of the 
joint decree* holders apply for execution 
with regard bo certain portion of the 
decree giving up the rest making the 
joint decree- holders parties to the appli- 
cation who do nob object to the appli- 
cation giving up the rest of the decree, 
we do nob see how it can be said that the 
application is liable to be dismissed If 
one decree-holder gives up a portion of 
his decree the application for execution 
for the rest cannot be said to bo illegal ; 
and in the present case the circumstances 
amount to that. The present application 
cannot be hold to bo contrary to law. 
The judgment*debtors cannot, however, be 
harassed by any subsequent application 
for execution of the balance of the same 
decroo either by the present applicants 
or by the pro forma defendant who has 
been made a party bo this execution 
proceeeding 

The appeal therefore should bo allowed 
and the execution shall proceed on the 
application made by the appellants with 
costs to the appellants in both Courts. 
"We assess the hearing* fee at three gold 
mohurs. 

N K. Appeal allowed. 
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SUHRAWARDY AND GrAHAM. JJ. 

Uaran Chandra Saha and another — 
Defendants 1 and 2 — Appellants 
v 

Behari Lal Bhumia duxid others — Plain- 
tiffs — Respondents. 

Appeal No. H91 of 1925, Decided^ on 
25bh January 1923, from appellate decree 
of 2nd Sub-Judge, Faridpur, D/- 12th 
January 1925 

(a) Bengal Estates Partition Act (5 of 1S97), 
*S. 81 — Poiccr of the Collector to split tip a 
tenure should he exercised only where necessary 
for equitable partition. 

Under S. 81, the right to split up, for the 
purposes of partitjon, any tenure or holding is 
given to the Collector under which he can 
divide any tenure or holding into separate 
parts apportioning the rent to be attached to 
each .such part and giving an opportunity to 
the tenants to raise any objection to such divi- 
sion. But the right should be exercised only 
where it is reasonably necessary to do so in 
order to effect au equitable partition. [P 5G1 0 2] 

(b) Bengal Estates Partition Act (5 of 1897), 
S. 81 — ''Split up** means completely sever in 
parcels. 

The word “split” in S. 81 means to cause to 
part asunder or to divide by a quick or sharp 
cut. The addition of the word “up” intensifies 
the meaning of “split” and means severing 
completely in several parcels the holding, 
which before the partition was held under seve- 
ral persons: 10 0, IP. N, 818, Poll. [P 561 C 2] 

(c) Bengal Estates Partition Act (5 o/ 1897), 
S. 81 — A cosharer landlord after partition of 
an estate under the Act can evict a transferee 
prior to partition of a non- transfer able holding. 

Plaintiffs were cosharer landlords with some 
other persons in respeot of a holding within 
more than one estate. The original tenants 
transferred to the defendants a portion of a 
holding in one of the estates and the defen- 
dants wore in possession of that portion. Sub- 
sequently there was a partition of that estate 
under the Estates Partition Act among the co- 
sharer landlords of the holding. The trans- 
ferred plots fell to the saham of the plaintiffs 
alone. They therefore claimed ejectment of 
the defendants on the ground that they were 
trespassers being the transferees of a non- 
transferable holding. 

Held : that, as against the plaintiffs, defen- 
dants have acquired no title or interest al- 
though the plaintiffs for the time being had no 
right to evict them, as under the law they had 
no right to re-enter unless the entire holding 
had been transferred by the original tenants. 
But so soon as the plaintiffs acquired, instead 
of a share of the rent to which they were en- 
titled, a specified portion of the lands com- 
prised in the holding, they obtained the right 
to enter on it if they found it to be in the 
oooupation of a trespasser. [P 563 G 1] 



1928 Hainan Chandra v. Bbhari Lil (Suhrawardy, J.) Calcutta 561 


Sarat Chandra Basak and Bhagirath 
Chandra Dass — for Appellants. 

Dwarka Nath Chakravarti, Bajendra 
Chandra Quha and Diptendra Mohan 
Ghose for Charu Chandra Choudhun — 
for Bespondents. 

Suhrawardy, J. — This appeal arises 
out of a suit by the plaintiffs for eject- 
ment of defendants 1 and 2 from the 
lands in suit on the allegation that the 
holding was abandoned by the former 
tenants and the defendants as transferees 
from them of the holding which is a non- 
transferable one are liable to be ejected. 
The plaintiffs were oosharer landlords 
with some other persons in respect of a 
holding within more than one estate. 
The original tenants Kokai and Mehar 
Ali transferred to the defendants appel- 
lants a portion of the holding comprising 
settlement plots 189 and 190 of mauza 
Kedarpur appertaining to Estate No 4054 
and the defendants were in possession of 
that portion of the holding Subsequently 
there was a partition of this estate 
under the Estates Partition Act among 
the cosharer landlords of the holding. 
The disputed plots fell to the saham of 
the plaintiffs alone Thereupon the 
plaintiffs claimed ejectment of the defen- 
dants on the ground that they were tres- 
passers being the transferees of a non- 
transferable occupancy holding. Both 
the Courts below have decreed the suit 

Defendants 1 and 2 have appealed and 
it has been argued on their behalf that 
the view of the law taken by the Courts 
below is errjneous and should be re- 
versed. The sole point involved in this 
case is one of construction of S. 81, 
Estates Partition Act 5 of 1897 Bengal 
Council. The plaintiffs’ oise is that be- 
fore the holding was split up by the Col- 
lector among the different cosharers, the 
defendants being transferees of a portion 
of it, the plaintiffs ha I no right to eject 
them. Bat after the partition ’the plots 
now in possession of the defendants being 
allotted solely to the plaintiffs formed 
into a new holding and the plaintiff being 
the sole landlords of that holding have 
obtained'the right of ejecting the defen- 
dants as transferees of that newly-formed 
holding. The defendants on the other 
hand contend that the effect of the parti- 
tion is to divide the landlord’s interest in 
the lands among the cosharer landlords, 
but not to destroy the character of the 
holding as it stood before. In my opinion 
1928 C/71 & 72 


the view taken by the Courts below 
seems to be correct and should be upheld. 
Under S. 81, Estates Partition Act, the 
right to split up for the purposes of 
partition any tenure or holding is given 
to the Collector. Bub the right should 
ha exercised only when it is reasonably 
necessary to do so in order to effect an 
equitable partitiou. And further, if the 
tenure or holding is split up, the existing 
rent should be apportioned among the 
several parts into which it is divided. 
The section further provides that before 
such a division of the tenure or holding 
is effected notice ought to be served on 
the tenants and that objeotions by them 
to such division should be heard The 
provisions standing by themselves clearly 
indicate that the law confers upon the 
partition authorities the power to divide 
any tenure or holding into separate parts 
apportioning the rent to be attached to 
each such part and giving an opportunity 
to the tenants to raise any objection to 
such division. All these provisions are 
necessary only in a case where it is pro- 
posed to create several ^iholdings out of 
one holding. If the intention was to 
keep the holding intact and only to divido 
the superior interest of the landlords it 
would nob have been necessary to hear the- 
tenants with reference to the division 
The word used in the section is “split” 
which lexicographically means “to cause- 
to part asunder or to divide by a quick, 
or sharp cut ” The addition of the word 
“up” intensifies the meaning of “split” 
and it has been used in my judgment in 
the S0Q3O of severing completely in 
several parcels the holding which before 
the partition was held under several 
persons This view has been taken by 
this Court in the case of Protap Chandra 
Das V. Kamala Kanta Shaha (l). The 
facts are similar to those in this case 
with a slight difference to which refer- 
ence will be made below. The learned 
Judges observed that 

the partition made by the Collector had the 
effect of dividing the old holding into new ones 
and the plaintiffs bioama the sole landlords of 
5 kanis held by the defendants and which de- 
fend int 6 clearly had abandoned. 

This case has been attempted to be 
distinguished on the ground that in that 
case the Collector had made the parti- 
tion before the defendants’ purchase. 
I fail to see what difference in principle 
which underl ies the decision this fact is 

(l) [L90c>J 10 G. W. N. 818. 
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'Calculated to make. From the judgment 
it does not appear that this special fact 
had any influence on the view which was 
taken of the law in that case The mere 
■fact that the Collector proposes allotment 
does not change the position of the 
parties before such allotment is sanc- 
tioned by the higher authorities. It 
makes no difference whether the defen- 
dants entered upon the land previous to 
the allotment made by the Collector or 
•after it. There is an unreported decision 
of this Court which was placed before the 
lower appellate Court and which took 
the same view, though in that case [it 
was subsequent to Protap Chandra Das*s 
case (1)] the latter case was not cited. It 
has got this merit that two other learned 
Judges of this Court came to the same 
•conclusion independently and uninfluenced 
by the view taken in the previous case. 
In Appeal from Appellate Decree No. 1425 
of 1907, decided on 14th April 1909, 
Chitty and Vincent, JJ , observed that it 
was urged before them that 
the Deputy Collector had no power to split up 
the holding of the original tenants for the pur- 
poses of partition but no tangible reason had 
been given to show why he 'had not that power. 

According to the learned Judges S. 81, 
Estates Partition Act, 1897 distinctly 
gave him that power though, no doubt, 
it imposes the condition that it must be 
reasonably necessary to exercise it. Then 
in dealing with the defendants similarly 
situated as *in this case their Lordships 
observed : 

The m\in argument for the appellants was 
that, having been recognized by the cosharers 
of the plaintiff, they were in the position of 
joint tenants, of the whole joto including that 
portion of it which fell to the plaintiff’s share; 
but we cinriot accede to this argument. If the 
ipirtition was duly effected and the holding 
split up the plaintiffs’ portion of that holding 
would become a complete jote in itself and 
Baku and Nairauddi (the original tenants) 
would have no right to sell their interest in that 
to the predecessors of defendants 1 to 4 who 
could not claim to be the tenants of the plain- 
tiff and her oosharers in that land. It would 
not be a oase of transfer of a portion of a 
holding the remainder bung held under the 
sime landlord, but it could be a transfer of a 
complete jote and Baku and Naimuddi hxving 
ceased to occupy that jote, to pay rent for it, 
or to hive any connexion with it may fairly be 
held to have abandoned it in which oase the 
landlord had a right to re-enter. 

This case in all its facts is similar to 
the one before us as it is claimed by the 
appellants in this oase that they were 
recognized by all the oosbarer landlords 
except the plaintiffs and snch as they 


could not be ejected from the lands in 
suit. Then it is attempted on behalf of 
the appellants to distinguish the unre- 
ported case on the same ground as the 
case of Pratap Chandra Das (1), as it 
appears from the statement of facts in 
the judgment that the defendants-appel- 
laots in that oase had purchased the 
portion of the holding after the proposed 
allotment by the Deputy Collector. As 
I have said before, this fact has nothing 
to do with the application of the law and 
does not seem to have in any way affected 
the conclusion of the learned Judges. 
Against these decisions of this Court 
certain decisions of the Patna High Court 
have been cited before us. They are re- 
ported in a series of reports called Indian 
Cases which do not seem to be authorized 
reports. The attention of the Courts has 
been drawn on several occasions to the 
desirability of avoiding citing cases from 
unauthorized reports specially of cases of 
other High Courts as there are no means 
available to check the correctness of the 
reports and of the facts stated there. But 
as the ‘point is of some interest we have 
looked into those reports and considered 
the arguments in the judgments of those 
cases. The decision in Suraj Deo Narayan 
Singh V. Paohh Naratn Singh (2), takes 
a view at variance with that expressed 
in Protap Chandra Das's case (l) But 
it appears that the decision of this Court 
was not cited before their Lordships of 
the Patna High Court. The view ex- 
pressed by the learned Judges in the 
Patna case may be treated as obiter on 
the facts of the oase as it was a case in 
which the ocoapancy holding was found 
to be a transferable one. Another case of 
that Court is to be found in Badha 
Ktshun V. Bhagwat Prasad (3j, decided 
by the same learned Judges. 

There also no case was cited and the 
learned Judges did not discuss the point 
beyond niaking an observation that the 
partition between the maliks did not give 
the plaintiffs a right to treat the transfers 
of parts of holdings as transfers of the 
entire holdings merely because those 
parts were allotted to his patti at the 
partition. I am unable to follow the 
view taken in those cases and I am of 
opinion that the interpretation of the 

(^) [1917] 2 Pat. L. J. 225=39 I. G. 98=1 
Pat. L. W. 443. 

(3) [1917] 1 Pat. L. W. 19=33 I.O. 72='l917) 
P. H. 0. C. 7G. 
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Judges of this Court is more convincing. 
It appears that the Patna High Court too 
ds not unanimous on this point. In Bam 
Lochan Koer v. Jagarnath Midr (I), 
Mulliok, J., took a different view and 
followed Protap Chandra Das's case (l) 
of this Court. The learned Judge went 
fuither to say that even if there wore 
private partition among the landlords the 
■effect would have been the same as in a 
partition under the Estate Partition Act. 

The learned Subordinate Judge in his 
considered judgment has referred to the 
various inconveniences which would flow 
from the adoption of a contrary view. 
Thus ho says: 

If it ia held that the defeadanta are entitled 
to remain on the land, the effect would be that 
the plaintiSa would be compelled to recognize 
the transfer although they did not recognize 
it. They, can no longer sue the old tenants . , 

, . There can be no gainsaying the fact that 
the defoudants had no interest in the lands 
before partition (as against the plaintiffs) .... 
It would be conferring an interest on them by 
partition if they are allowed to remain on the 
lauds and the plaintiffs are compallad to reooivo 
rent from them. 

If the appellants’ contention be allowed 
to prevail the plaintiffs would bo om* 
polled to recognize the defendants as their 
tenants although the relation between 
them was not created either by contract 
or by operation of law. The position 
seems to me to be absurd and must be 
relievo 1 against. As against the plaintiffs 
the defondants-appollants have acquired 
no title or interest although the plaintiffs 
for the time being had no right to evict 
them, as under the law they had no right 
bo re-enter unless the entire holding had 
been transferred by the original tenants. 
Bub so soon as they acquired, instead of 
a share of the rent to which they were 
antitied, a specified portion of the lands 
comprised in the holding they obtained 
the right to enter on it if they found it to 
be in the occupibion of a trespasser. 
Considering all the oircimstanoes and 
there being clear authorities of this Court 
which are binding upon mo, I hold that 
the view taken by the Courts below is 
correct in law. 

This appeal, accordingly, is dismissed 
with costs. 

Graham, J. “I agree. 

a.l./r k. Appeal dismissed^ 

(4) [19H] i Palj. L. J. 210^61 1, 0. 440-J 
Pat. L. W. 440. 


Mukerji, J. 

Bir Bikram Ki shore Manikya B^ha’ 
dur — Defendant — Appellant. 

v. 

Dasharath Bishi and others — Defen- 
dants — Respondents. 

Appeals Nos. 1787 and 1788 of 1925, 
Decided on 5bh January 1928, from ap- 
pellate decrees of 2nd Sub-Judge, Tip- 
perah, D/- Bch April 1925. 

Adverse Possession — A, B and 0 jointly in- 
heriting a homestead though in separate occit- 
palxon of different huts therein — Landlord 
getting ejectment decree but never executing it 
— 0 alone executing a kabuUyat in favour of 
landlord for a certain period — Landlord try^ 
ing to eject all after that period — A and B can 
acquire title by adverse possession in respect 
of the shares in their possession. 

A, B and C, throe brothers, jointly inherited 
a certain homestead. A and B had two-thirds 
share and 0 one-third share, all being in joint 
possession of the hom 3 ^ead though in sepa- 
rate oooupatioa of the different huts therein, 
ill I90b the landlord under whom they held 
the homestead obtained a decree for ejectment 
against the three brothers but the decree was 
never executed and the three brothers remained 
iu possession as before. Subsequently one of 
the brothers, 0, executed a kabuiiyat in favour 
of the landlord for a terra of live years. On 
the expiry of the said term he obtained another 
ejectment decree against 0 a^d attempted to 
pull down the huts iu exeoutiou of the decree. 
.1 and B then instituted the suit for declara- 
tion of their uisk ir title to a two-thirds share 
in the homcsteid, for oondrmatioa of possession 
therein and for injunotiou restrainiug the 
landlord from interfering with their possession. 

Held • that A and B were entitled to the de- 
cree. C oould not, by entering into arrange- 
meats with the landlord, put him in oonsbruo- 
tive possession of anything in excess of the 
share of which he was i i possession. There 
was no obstaole to A and B having acquired a 
title by adverse possession in respect of the 
shares to the extent of which they were iu 
possession for the statutory period. [P 564 C 2] 

Bamesh Chandra Sen and P. C Sen — 
for Appellant. 

Jatmdra Mohan (Jhose — for Respon- 
dents. 

Judgment. — These two appeals arise 
out of two suits. Nos. 17 and 18, for 
declaration of title and connrmabion of 
possession of two different homesteads. 
In Suit No. 17 the plaintiff’s case was 
that the disputed homestead formerly 
belonged to their father who left behind 
him his three bods, the two plaintiffs and 
the pro forma defendant, as his heirs ; 
that the two plaintiffs thus acquired 
two-thirds share and the pro forma 
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defendant one*third share, all being in 
joint possession of the homestead though 
in separate occupation of the different 
huts therein ; that they held the same 
under the Maharajah of Hill Tipperah ; 
that in 1906 the Maharajah obtained a 
decree for ejectment against the three 
brothers but the decree was never exe- 
cuted and the three brothers remained 
in possession as before; that subsequently 
one of the brothers, namely, the pro 
forma defendant, executed a kabuliyat in 
favour of the Maharajah for a term of 
five years from 1318 to 1322 ; that on the 
expiry of the said term the Maharajah 
obtained another ejectment decree against 
the pro forma defendant and attempted 
to pull down the huts in execution of 
the decree. The two plaintiffs then in- 
stituted the suit for declaration of their 
niskar title to a two-thirds share in the 
homestead for confirmation of possession 
therein and for an injunction restraining 
the Maharajah from interfering with the 
plaintiff’s possession. In Suit No. 18 
the facts were somewhat similar except 
that the plaintiff therein claims a one- 
half share in the homestead concerned 
in that suit. 

The Munsif decreed Suit No. 17 de- 
claring the plaintiff’s title to a two- 
thirds share and confirming their pos- 
session therein and granting the injunc- 
tion prayed for ; the plaintiffs’ niskar 
title not being proved, he dismissed Suit 
No. 18. 

There were appeals from both the 
decisions by the plaintiffs in Suit No. 18 
and the Maharajah in Suit No. 17. 
There were some cross-objections as 
regards the order for costs, but with 
these we are not concerned. The Sub- 
ordinate Judge upheld the Munsif’s 
decision in Suit No. 17 and reversed his 
decision in Suit No 18 and gave the 
plaintiff a decree therein. The Maha- 
rajah has appealed. 

The view upon which the Subordinate 
Judge has proceeded is that the Maha- 
rajah’s case, that the plaintiffs vacated 
their respective homesteads after the 
ejectment decrees obtained against them 
and the pro forma defendant, has not 
been made out, that they remained in 
possession after the said decrees as be- 
fore, that they were not affected by any 
arrangement which may have been en- 
tered into by the pro forma defendant in 
favour of the Maharajah, and that their 
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possession since they were treated as 
trespassers in the said ejectment suits > 
was adverse to the Maharajah. 

The main contention that has been 
urged in support of the appeals is that if 
during the continuance of a trespasser’s 
possession which is adverse to that of a 
true owner some acts of possession, 
though slight, are performed by the true’ 
owner, a title by adverse possession can- 
not accrue in favour of the trespasser, 
his possession having, in the eye of the 
law, ceased during the time that the true 
owner has performed those acts. As a 
proposition of law the argument, no 
doubt, is sound, but the principle in my 
opinion has hardly any scope for appli- 
cation in the present case. The posses- 
sion of the two plaintiffs to the extent 
of two-thirds in the homestead concerned 
in Suit No 17, and that to the extent of 
one-half belonging to the plaintiff of Suit 
No. 18 in the homestead concerned there- 
in, has continued all along upon the 
findings of the Subordinate Judge. The 
pro forma defendant could not by enter- 
ing into arrangements with the Maha- 
rajah put him in constructive possession 
of anything in excess of the shares of 
which they themselves were in posses- 
sion. Whatever may have been the 
nature of the possession of the Maha- 
rajah, that is to say, by realization of: 
rent or anything of that sort such pos- 
session could only extend to the share 
which legitimately belonged to the said 
pro forma defendant There was no 
obstacle to the plaintiffs having acquired 
a title by adverse possession in respect 
of the shares to the extent of which they 
wore in possession for the statutory^ 
period. The plaintiffs, therefore, are* 
clearly entitled to have a declaration pf ' 
their right to the shares which they 
claimed and also the consequential reliefs 
that they prayed for. 

There was a further contention put 
forward in Appeal No. 1788 of 1925 
which arises out of Suit No. 18. The- 
contention is that the decree of the Sub- 
ordinate Judge, in so far as it purports 
to decree the plaintiff’s suit, must involve 
a declaration in his favour of the niskar 
right which he set up, but there is no 
finding in the judgment of the Subordi- 
nate Judge that that right has been 
established On looking into the ma- 
terials which the plaintiff has produced 
before yie Court it seems to me that na 
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serious attempt was made by the plain- 
tiff to prove suoh right. The result is 
that this contention will succeed. 

Second Appeal No. 1787 of 1925 will 
bo dismissed with costs. Second Appeal 
No. 1788 of 1925 will be allowed with 
‘<j03ts, the decree of the Subordinate 
Judge to which it relates being modified 
by the addition of the words “ and the 
plaintiff’s prayer for’a declaration that 
he has a niskar right in the property in 
isuit is dismissed." 

S. A. 1787 dismissed 
N.K. S. A, 1788 allowed. 
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Page and Duval, JJ. 

Madhu Molla — Defendant 1 — Appel- 


Balonsa Karikar and others — Plaintiffs 
and Defendants — Rospondents, 

Appeal No. 1669 of 1925, Decided on 
*22ad December 1927, from appellate de- 
cree of Sub- Judge, Jessore, D/- 25th 
March 1925. 

^ Registration Act, S» 32 — ExccxUant dead — 
All legal representatives need not join in pre^ 
tenting the document — Any one of such persons 
may present the document for registration. 

The object of the legistature in enacting S. 32 
as to prevent a mere outsider from presenting 
for registration a document with which he 
has no concern, and in which he has no in- 
terest. To allow all and sundry to present 
documents for registration would be to opon a 
•door to fraud and forgery, and the legislature, 
therefore, intended to provide that the regis- 
tration should be initiated by the document be- 
ing presented for registration by a person 
“having a direct relation to the deed.” But 
in order to give effect to that intention, it is not 
necessary or reasonable that all the represen- 
tatives of a deceased executant should join in 
presenting a document: 23 All. 233 ( P.C.) and 
A. I. B. 1923 Cal. 35, Ref. [P 5G6 0 1] 

Prafulla Kamal Das — for Appellant. 

Bemendra Chandra Sen— (or Respon- 
-deats. 

Page, J This appeal raises au inter- 
• esting question with respect to the con- 
struction of S. 32, Registration Act (3 of 
1877), now S. 32 of the Act 16 of 1908. 
The suit was brought by the plaintiffs 
for a declaration of their title to a share 
in certain lands comprised in two jamas, 
-and for ‘partition. As regards an eight 
annas share of the lands in suit, the 
iplaintiffs traced their title through a 


kabala which was granoed to their ven- 
dors by one Panchu. This kabala 'was 
executed in 1896 by Panchu, who died 
shortly after ; and, on his death, was pre- 
sented for registration by his widow. 
Panchu loft him surviving his widow, a 
brother, a sister, and a mother, and if 
this kabala was inadmissible as “evidence 
of any transaction affecting the immo- 
vable property comprised therein," 
(S. 32) it is common ground that each of 
these four persons as the heirs of Panchu 
would be entitled to a share of his estate. 
The kaVala having been presented by the 
widow was registered. The contention 
of the appellant is that inasmuchias the 
kabala was presented for registration by 
the widow alone under S. 19, Registration 
Act, it could not “be received as evidence 
of any transaction affecting the property. 
The question is: Was the kabala presen- 
ted for registration by “the representa- 
tive" of Panchu ? It is contended on 
behalf of the appellant that in S. *^2 ohd 
term “ representative of such person " 
means all the persons who legally repre- 
sent suoh porson ; and that Unless all the 
heirs jointly presenbocl this document to 
the Registrar, the document was not duly 
presented, and tha^Registrar had no juris- 
diction to effect the registration of Jb. In 
support of this contention, a number of 
authorities were canvassed before us. It 
was conceded, however, that there is no 
direct authority upon the question that 
falls for determination in this appeal. It 
has been laid down by Lord Robertson, 
expressing the opinion of the Judicial 
Committee of the Privy Oounoil in the 
case of Mujbunnissa v. Abdul Rahim (l), 
that the power and jurisdiction of the Regis- 
trar only come into play when he is invoked by 
some person having a direct relation to the 
deed, 

and later in his judgment his Lordship 
added that no case had been cited that 
gives any countenance to the view that the ab- 
sence of any party legally entitled to present a 
deed for registration is a defect in procedure 
falling under S. 87. 

In that case the Judicial Committee held 
that the deed not having been presented 
by a parson entitled in that behalf the 
registration was illegal. The question 
which we have to consider is whether 
when the widow of Panchu presented the 
kabala for registration the jurisdiction of 
the Registrar was invoked “by the repre- 

( 1 ) [1901] 38 All. 233=28 I. A. 16=7 8ar 
829 (P, 0.), 
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senfcafeive” of Panchu. It is not conten- 
ded that the widow’s interest in Panchu’s 
estate was not directly affected by the 
deed. Bat it is said that the intention 
of the legislature was that all the 
heirs must combine in presenting a docu- 
ment for registration in order that the 
jurisdiction of the Registrar should duly 
be invoked. I am of opinion that that 
contention is ill-founded. It may be, 
(though it is unnecessary to decide), that 
the four heirs of Panchu were bound to 
admit the execution of the deed under 
8. 36, although the failure of any of the 
heirs so to do would amount to a mere 
irregularity and would not vitiate the 
registration. But why was it nece'^^sary 
that all the heirs of Panchu should have 
presented the document for registration ? 
The object of the legislature, as I appre- 
hend, in enacting S. 32 was to prevent a 
mere outsider from presenting for regis- 
tration a document with which he had no 
concern, and in which ho had no interest. 
To allow all and sundry to present docu- 
ments for registration would be to open a 
loor to fraud and forgery, and the legisla- 
ture, therefore, intended to provide that 
the registration should be initiated by the 
iooument being presented for registration 
by a person “having a direct relation to 
the deed.” But in order to give effect to 
that intention I do not think that it was 
necessary or reasonable that the other 
heirs of Panchu should have joined with 
the widow in presenting the kabala for 
registration. 

If it had been intended that all 
persons directly concerned in the exe- 
cution of a document should present 
the document, one would have expected 
to find in a casein which, for instance, 
four persons had jointly executed a regis- 
trable document, that the document could 
only duly be presented for registration 
by all four of such persons jointly and in 
combination. But it is provided by S. 32 
that any one of such persons may present 
the document for registration. Eztekiel 
& Co., V, Annoda Gharan Sen (2). I see 
no reason, if one of four persons who are 
jointly interested in the execution of a 
document may present the document for 
registration, why one of the persons who 
were the heirs and representatives of 
Panc'^u, and who had “a direct relation to 
the deed,” should not in like manner be 
entitled duly to present the document for 
(2) A. I. K. 1923 CaK 36=60 Cal. 180. 


registration. In my opinion, in the oir* 
cumatances of this case, the presentation' 
of the kabala for registration by the 
widow of Panchu conformed with the re- 
quirements of S. 32, Registration Act, 
and that the kabala was presented for 
registration according to law. There are 
no other points raised on behalf of khe 
appellant to which I need advert, or 
which possess any substance. The result 
is that the appeal fails, and is dismissecb 
with costs. 

Duval, J — I agree. 

N K. Appeal dismissed, 
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Eankin, C. j., and Sdhbawardy,, 

B. B Gh'OSE, mukkrji and 
Cammiade, JJ. 

In the matter of Stamp Act. 

Reference No. 27 of 1928, under S. 67,. 
Indian Stamp Act, Decided on 12tb:.' 
June 1928. 

^ Ftnance Act *(5 o/ 1927), 5. 5 — Demand 
drafts arc hills of exchancjc and are exempt 
from stamp dutyStamp Act, S, 2 (2). 

Demand drafts by one branch of a Bank on. 
another branch of the same Bank in the form 
a bill of exchange payable on demand to a third 
party is a bill-of exchange within the meaning 
of S 2 (2), Stamp Act, and is exempt from stamp 
duty by virtue ot Act 5 of 1927 . English and 
Indian Case Law Discussed. [P 609 0 2j 

Rankin, C. J. — This is a Reference 
made to us under the provisions of 8. 57, 
Stamp Act It would appear that certain 
instruments were presented on behalf of 
the holder for adjudication as to whether 
it was necessary that they should bo 
stamped under 8 19, Stamp Act. The 
documents of which three in number are 
before us may be sufficiently exemplified 
by choosing one of the three. The one 
which I shall choose is a document in the 
form in which bills of exchange are accus- 
tomed to be couched. It is headed 
“Imperial Bank of India.” It is addressed, 
from Calcutta It is signed as drawer by 
the Secretary and Treasurer and the 
Accountant of the Imperial Bank of India. 
It is addressed to the Imperial Bank of 
India, Lahore, as the addressee oi* drawee 
and it is made payable to a third party, 
the Commercial .Syndicate Ltd or order. 
It Vill be observed, upon a strict reading, 
of the instrument, that there are two« 
parties and only two parties— the Imz- 
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perial Bank of India on the one hand and 
the payee, the Commercial Syndicate 
Ltd., on the other. The question is 
whether these instruments are required 
to be stamped by virtue of the terms of 
the Stamp Act as amended recently by 
the Finance Act, 1927, and I shall discuss 
first whether this instrument is a bill-of- 
eiohange within the meaning of the 
phrase as it is used^in the Stamp Act. 
If it is a bill-of-ex hange, then as by its 
express terms it is payable on demand, it 
is prima facie freed from stamp duty 
by the amendment introduced by the 
Finance Act (5 of 1927). 

When we come to consider the question 
whether it is a bill-of-exchange, we have 
to refer to Cl. 2, S. 2, Stamp Act. By 
that clause “bill-of-exohange*' is defined 
as meaning 

a bill*of-exohange as defined by the Negotiable 
Instruments Act, 1881 .ind includes also a 
hundi, and any other document entitling or 
purporting to entitle any person, whether 
named therein or not, to payment by any other 
person of, or to draw upon any other person 
for, any sum of money. 

Now, the first question is whether this 
document is a bill-of-exchange as defined 
by the Negotiable Instruments Act, 
1881, and, on that question, we have to 
look to S 5 of tho Act We find that a 
bill-of- 0 xohange is defined there as 
an instrument in writing containing an un- 
conditional order, signed by the maker direct- 
ing a certain person to p.iy a certain sum of 
money only to or to tlio order of a certain 
person or to the bearer of the instrument. 

This definition may bo contrasted with 
the definition contained in S 3 of tho 
English Bills of Exchange Act, 1882 (45 
and 46 Vic 61) whereundor an instru- 
ment CO bo a bill-of-exchange must bo an 
unconditional order in writing, addressed 
by the person to another, signed by the 
person giving it, requiring tho person to 
whom it is addressed to pay on demand 
or at a fixed or determinable future time 
a sum certaiu in money to, or to the 
order of, a specified person or to bearer. 
It is to be observed that, whereas in the 
English Act express provision is made 
by sub*S. 2, S 5, for the case where 
in a bill the drawer and the drawee 
are the same person, namely, that the 
holder may treat the instrument either as 
a bill-of-exchange or as a promissory 
note ; the Indian statute, which has not 
expressly required that the instrumant in 
order’to be a bill-of-exchange must needs 
be addressed by one person to another. 
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nevertheless contains a provision in S. 17 
that where an instrument; may be con- 
strued either as a promissory note or a 
bill-of'exohange the holder may at hia 
election treat it as either, and the instru- 
ment shall thenceforward be treated ac- 
cordingly. So far as the first part of the 
wording of sub-S. 2 , S. 2, Stamp Act of 
1899 is concerned, the question whether 
the document before us is a bill-of*ex- 
change as defined by the Negotiable 
Instruments Act, 1881 raises certain 
considerations. It is, in my judgment, 
a case which is governed by S. 17, Negoti- 
able Instruments Act, in the sense that it 
would be open to the holder to treat the 
document as a promissory note. But I 
must emphatically decline to say that it 
is made out to my satisfaction that the 
instrumentjtself is not a bill-of-exchange 
within the definition given by S. 5 of 
that Act. Indeed if this were so the case 
would not come under S. 17 at all and in 
cay judgment the reason why the defini- 
tion in S. 5 does not include the require- 
ment that the drawee should be a diller- 
ent person from the drawer — a require- 
ment which had long been insisted upon 
in English case-law — is because the in- 
tention was that this kind of document 
should with other oases be dealt with by 
tho general provision made by S 17. To 
imply this requirement and thus insert 
iti'into the-definition of “bill-of-exchange*' 
seems to me to spoil the draltsman's 
work 

However, let us proceed further to the 
definition given by the Stamp Act There 
we find, that, for the purposes of tho 
Stamp Act, a document -is a bill-of*ex- 
change, ' even although it bo not so with- 
in the definition in tho Negotiable Instru* 
meats Act, if it be a document entitling 
or purporting to entitle any person, 
whether named therein or not, to pay- 
ment by any other person of any sum of 
money. 

Now, these words which concludo 
sub'S. 2, S. 2, Stamp Act, are modelled 
upon or taken from the provisions of a 
section which in the English Stamp Act 
of 1891 (54 and 55 Victoria, Gh. 39) 
stands as S. 32 and it appears that ia 
the previous English Stamp Act, 1870 it 
stood as S. 48. It has been held in oases 
in England, to which I will refer, that tho 
language which I have quoted cannot be 
taken literally because the language is so 
wide that it might include all sorts of 
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instruments which are not for any pur- 
pose capable of being called or classed as 
bills of-exchange It has been pointed 
out that a mortgage or a lease may be a 
document entitling a person to payment 
by another person of a sum of money. 
Hence, in the present case, we have to 
consider whether any difficulty that may 
arise upon the dehnition in S 5, Vegoti- 
able Instruments Act, is or is nob removed 
by the concluding words of sub-S, 2, 
S. 2, Stamp Act 

Now, on the strength to which those 
words may legitimately be carried, cer- 
tain cases have been cited to us and there 
are two oases to which our attention has 
been drawn which appear to me to afford 
some assistance. These oases are illus- 
trations on either side of the line. In the 
case of Fisher v. Calvert (l), where a 
person entitled to a sum of money under 
a will signed a document purporting to 
authori;^e and direct the trustee of the 
will to pay a certain sum of money to a 
creditor, it was held that although that 
instrument was within the literal mean- 
ing of the wider language used by the 
English Stamp Act, the case was not one 
which could bo intended to be covered 
by the expression “bill-of-exohange’' 
even for the purpose of a Stamp Act. 
The instrument in question in that case 
was really in the nature of an equitable 
assignment by way of charge of the right 
to receive a sum of money under the 
will; in other words, it was not a docu- 
ment of the general character which was 
in the contemplation of the legislature 
while using the wide language to which 
I have referred On the other hand, in 
the case of Rothschild k Sons v. Com' 
missioners of Inland Revenue (2) we 
liave an illustration of an dnstrumenb 
which was nob a bill-of-exchango in the 
technical sense, bub was held to come 
within the extension of the usual »defini- 
tion which is operated by the Stamp Act 
In that case a certain foreign Govern- 
ment had issued bonds and bad issued in- 
terest coupons for ten years. As part of 
the same document, there was what was 
called talon, namely, a document stating 
that interest coupons for another ten 
years would be forthcoming at the end of 
ten years. The question arose whether 
these interest coupons were liable to duty 
as being bills-of-exohange and it was held 

“TlTGSVOr 27 WrR. 801. 

(2) [1894] 2 Q. B. 142. 
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that, although the documents merely 
stated that interest would be paid at a 
certain time and place and were not bills 
of exchange within the legal definition 
of that phrase, nevertheless they did 
come within the more general language 
by which the Stamp Act had extended the 
definition 

Now, as I have stated already, I am nbt 
prepared to say tha4; these instruments are 
not bills-of-exchange within the defini- 
tion of the Negotiable Instruments Act, 
bub I am without any difficulty prepared 
to say that they do come within the ex- 
tension which the Indian Stamp Act by 
01. 2, S. 2, has put upon the usual de- 
finition. We are not here concerned with 
an equitable assignment or anything 
foreign to the nature of a bill-of-exchange. 
The document before us is a document of 
a mercantile character which has all the 
appearance of a bvll-of-exchange On the 
face, it is a bill-of-exchange. In ’any 
case the holder can treat it as a bill'of" 
exchange It is just such a document as 
may well be drawn within the conclud- 
ing terms of sub-S. 2 without running 
any risk of going beyond the intention of 
the legislature In my judgment this 
document is a bill-of-exchange which is 
payable on demand. 

Two oases of this Court have been cited: 
Kishori Chand Surana v. Asharam Ma' 
hato (3) dkXidi A^sar am v. Kishari Chand 
(4). Both oases had reference to Saha- 
jogi hundies which were attested and 
were diawn by a firm upon itself. 
Mookerjee, J., held that the instrurnent 
before him did not fall within the wider 
definition of “bill-of-exchange” given'by 
sub-S 2, S. 2, Stamp Act I cannot say 
that it is evident to me that the document 
before him was not one 

entitling any person whether named therein or 
not, to payment by any other person of any 
sura of money, 

but his reasons may have been based 
upon the fact that in a Sahajogi hundi 
the holder must be a “respectable holder.” 
He also held that it was clear that the 
doenmenti was not a promissory note as 
it contained no unconditional promise 
to pay Fletcher, J , in the earlier 
case, had held a similar document to 
be an attested promissory note which 
for the reasons given later by Mookerjee, 
J., seems to me to be wrong 
TsTCiyiSj 19 C. w. N. 1326-33 I. C. 250-22 
0. L. J. 209. 

(4) [1915] 22 0. L. J. 22=33 I. C. 247. 


In the matter of 



1928 Eam Prcsad Maitra v. Emperor Calcutta 569 


looked the statutory provision made in 
S. 17, Negotiable Instruments Act. In 
both oases the documents were held to 
be bonds,” and in this way the claim of 
the plaintiff succeeded on payment of 
duty and penalty under S. 35. It will be 
observed that Fletcher, J , applied S. 6, 
Stamp Act, and admitted the document 
Under S. 35, although ho found that it 
was a promissory n«te because i\i was 
also a “bond.” 

In the present case the question which 
wo have to answer seems to mo to be 
this: Can it bo said that this document 
which is a bill-of-exchange and which is 
not dutiable as such because it is payable 
on demand is nevertheless dutiable as be- 
ing a promissory note ? The Stamp Act 
contains no extension applicable to this 
document of the definition of “ pro- 
missory note ” given by S. 4, Negotiable 
Instruments Act, and unless this docu- 
ment be 

an inatrnmenb In writing containing an un- 
conditional undertaking signed by the maker 
to- pay a certain sum of money only to or to 
the order of a certain person or to the bearer 'of 
4h6 instrument 

it is not a promissory note. This is not 
a case under S. 6, Stamp Act, of an instru- 
ment coming within two descriptions so 
as to be chargeable with different duties. 

It has been pointed out to us that 
there are English decisions which say 
that instruments such as this contain all 
the essentials of a promissory note, Mih 
ler V. Thompson (5) and Allen v. Sea Fire 
& Insurance Go (6). These cases proceed 
on the ground that 

there is an absence of the circumstances of 
there being two distinct parties as drawer and 
drawee, which is essential to the constitution 
of a bill-of-exchange. That being so the only 
alternati^e is, that this instrument is a promis- 
sory note (per Tindal, C. J., in the former case). 

The law on this point, so far as we are 
concerned is declared now in the Negoti- 
able Instruments Act. The document 
may imply but it does not express any 
promise to pay, though it is covered by 
S. 17. If is for the Crown to show that 
the language of S. 19, Stamp Act, clearly 
ooversit. Now that the iutentiou to 
exempt bills'of'exchange payable on de- 
mand is clear, we have to see whether it 
is consistent with the intention of the 
statute that it should be dutiable as a 
promissory note though it is a bill-of-ex- 

(5) [1842] 3 M. & G. 576—11 L. J. 0. P*. 21=r 
1 D. (N. 8.) 199=4 Scott (N. R.) 204. 

(G) [1850] 9 C. B. 571=14 Jur. 870a« 


change within the Stamp Act and is pay- 
able on demand. Under the Negotiable 
Instruments Act it is in form a bill-of-ex- 
ohange and it may be treated as a bill- 
of-exchange. It does not seem to me to 
be at all plain that this document which 
can claim now exemption under its pro- 
per category should be treated under the 
Act as dutiable under another category 
to which it never may belong. I think 
we should answer this Reference by say 
ing that demand drafts such are described 
therein are exempt from stamp duty. No 
order as to costs. 

Suhrawardy, J. — I agree. 

B. B. Ghose, J. — I agree. 

Mukerji, J.— I agree. 

Cammiade, J.— I agree. 

R.K. Reference answered, 
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C. C. Ghose and Jack, JJ. 

Ram Prosad Accused—- Peti- 

tioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 112 of 
1928, Decided on 28th May 1928, from 
order of Sess. Judge, Hooghly, D/- 7th 
December 1927. 

Criminal P. C., S. 20^— Complaint dismissed 
without examining complainant^ he being 
absent — Case cannot be sent back for Jurther 
inquiry. 

Where a. Magistrate dismisses a complaint 
under S, 203 without examining the com- 
plainant, ho nob being present on any of the 
dates of hearing, the complainant cannot after- 
wards be heard to say that the matter should 
be sent back for further inquiry. [P 670 0 1] 

Suresh Chandra Talukdar and Mahen- 
dra Kumar Ghose — for Petitioner. 

Judgment — In this case, the com- 
plaint was dismissed under S. 203, Crimi- 
nal P. 0. Subsequently, the matter went 
before the learned Sessions Judge and ho 
was of opinion that the complaint should 
nob have been disposed of under S. 203, 
Criminal P. C., without the complainant 
been examined on oath. It appears, how- 
ever, that the complainant was not pres- 
ent in Court on any of the dates on which 
the matter came before the Magistrate. 
Therefore, the Magistrate had no oppor- 
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tunity whatsoever of examining the com- 
plain? nt on oath. It was the business 
of the complainant to bo present in Court 
if he desired to have his statement taken 
on oath. As already stated he not being 
present in Court the matter was dis- 
posed of by the Magistrate under S. 203, 
Criminal P. C. In a case like this, where 
the complainant does not choose to be 
present, he cannot be heard afterwards 
to say that the matter should be sent 
back to the Magistrate for further en- 
quiry. In this view of the matter the 
order made by the learned Sessions Judge 
is set aside. The Rule is accordingly 
made absolute. 

A.L./r k. Rule made absolute. 
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Duval and Mukerji, JJ. 

Kuarmony Singh Mandhata — Plaintiff 
— Appellant. 

V. 

Dashrathi Pati and others — Defen- 
dants — Respondents. 

Appeals Nos. 121 to 134 and 136 and 
137 of 1925, Decided on 6th December 
1927, from appellate decrees of Dist. 
Judge, Midnapur, D/- 2nd June 1924. 

Bengal Tenancy Act, Ss. 32 and S^—Both the 
sections must be read together-^. 35 gives dis- 
cretion in the Court as to the extent to which the 
enhancement should he allowed. 

The words used in S. 32 on the face of them 
appear to be of a mandatory oharaotor. J3ut 
8. 32 should be read along with S. 35 which 
controls it. S. 32 only lays down the procedure 
by which the enhancement is to be calculated 
and S. 35 gives a discretion in the Court as to 
the extent to which the enhancement .should 
be allowed. [p 570 G 2] 

Mrityunjoy Chatterjea and Hem Kumar 
Bose — for Appellant. 

Amarendra NaOi Bose and Ar^m Chan' 
dra Basu for Respondents. 

Mukerji, J.— (^. A, No, 136).— In this 
case, since the filing of the^appeal. one of 
the respondents joint tenants died. The 
suit was one for enhancement of rent. 
No substitution has been made and the 
appeal has been dismissed as against him 
by an order dated 17th February 1926. 
This appeal must also fail as against 
respondent 1 and will be dismissed with 
costs as it cannot proceed when all the 
tenants are not on the record. 

S. A, Nos. 121-134 and 137.— Those 
appeals arise out of suits instituted 


by the landlord for recovery of rent 
and for enhancement thereof under 
S. 30, Cl. (b). Bon Ten. Act. The trial 
Court enhanced the rent at the rate 
of 4 annas per rupee. On appeal pre- 
ferred by the defendants, the learned 
District Judge has modified the decrees 
of the trial Court on the question of en- 
hancement by allowing the plaintiff 
enhancement at thd rate of one anna per 
rupee instead of at the rat^ of 4 annas- 
per rupee 

Two grounds have been urged in sup- 
port of this appeal by the learned vakil 
who appears on behalf of the appellant. 
The first ground is to the effect that in 
view of the provisions of S. 32, Cl. (b), 
Ben Ten. Act, the learned Judge was 
wrong in holding that the plaintiff was 
entitled to anything less than what was 
decreed by the Court of first instance. 
The second ground is that assuming that 
the learned Judge was right in holding 
that he had a discretion as to the amount 
by which the rent could be enhanced that 
discretion has been wrongly exercised. 

With regard to the first of these con- 
tentions, it is true that the words used 
in S. 32, Ben. Ten. Act, on the face of 
them, appear to be of a mandatory 
character. But that section evidently 
has got to be read along with S. 35 which 
controls it. S. 35 says that notwith- 
standing anything contained in the fore- 
going sections — and S 32 is one of such 
sections, — 

the Court shall not in any case decree any 
enhancement which is under the circum- 
stances of the case unfair or inequitable. 

When the two sections are read to- 
gether, it is clear that S. 32 only lays 
down the procedure by which the en- 
hancement is to be calculated and S. 35 
gives a discretion in the Court as to the 
extent to which the enhancement shouldj 
be allowed. 

As regards the second contention that 
has been put forward on behalf of the ap- 
pellant, I am unable to say that the con- 
siderations upon which the learned Dis- 
trict Judge has proceeded do not justify the 
reduction in the enhancement that he 
has made. He has referred to the fact 
that the cost of cultivation is now three 
or four times what it was twenty years 
ago: he has also referred to the fact that 
even upon the calculation which the 
learned Munsif has made, the average* 
price of paddy had increased by 4 annas 
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3 pies and that the tenant was certainly 
entitled to a substantial portion out of it 
and he has also relied upon the fact that 
it was only so recently as 15 years before 
these suits that the landlord had suc- 
ceeded in getting an enhancement. These 
circumstances in my opinion, are sufficient 
to justify the deeree which the learned 
District Judge has passed and in this 
view of the matter I'think that there is 
no substance in any of these appeals and 
that they should be dismissed with costs. 

Duval, J. — I agree. 

N.K. Appeals dismissed 

A. I. R. 1928 Calcutta 571 

Hitter, J. 

Secretary of State — Defendant — Peti- 
tioner. 

V. 

Kali Brahma Ghatterjee — Plaintiff — 
Opposite Party. 

Oivil Rule No. 387 of 1928, Decided on 
nth June 1928, against decree of Small 
Cause Court Judge, Jangipur 

5 ^ Tort — Negligence — Damages due to fire 
from a locomotive enginp — Railway Company 
authorized to run Reasonable care taken 
for preventing such fire — Company is not 
liable. 

A Railway Company which has been authc- 
orised to run locomotive engines on its line of 
railway under the statutory powers given to 
it, 13 not liable for damages caused by fire 
escaping from its engine when the Company 
has taken all reasonable care to provide against 
such fire by the use of engine of the best con- 
struction fitted with fire arrester and perfor- 
ated damper. : Vaugham v. Tuff Vale By. 
(18(30) 5 H.&N. G79, Foil. {Case-law Discussed.) 

[P 574 C IJ 

Torick Ameer Ali^ Amhika Pada Ghou“ 
dhari and Bhahesh Narayan Bose — for 
Petitioner 

Jadunath Kanjilal and Suhodh Ghau” 
dra Dutt — for Opposite Party 

Judgment. — The question raised by 
this rale is one of considerable import- 
ance. This rule was obtained on be- 
half of the Secretary of State for India, 
who is the defendant in the action, and 
was issued on the plaintiff opposite party 
to show cause why the decree of the 
Small Cause Court Judge of Jangipur in 
his favour should not be set aside. The 
rule relates to an action commenced by 
the plaintiff opposite party for recovery 
of a certain sum as damages on the alle- 
gation that on the 18th February 1927 


his house and ot her properties were des- 
troyed by fire caused by sparks coming 
out of the engine attached to Saheb- 
gunge Howrah passenger train (Down 
train No. 56) and that the said damage' 
was caused by the neglect of the E. 
I. Ry Co. and its agents or servants for 
which the defendant Company is liable. 
To this action the Agent of the E. I. Ry. 
and the Secretary ot State for India in- 
Council were made. parties The Agent's- 
defence was that as the administration* 
of the E. I Ry had been taken over by 
the Government he was not a necessary 
party. The Secretary of State rested' 
his defence on several grounds, viz., 
(i) the fire was not caused by spark 
emitting out of the engine ; (ii) damage 
was not caused by any act on the part 
of the Railway Administration or its 
servants ; (iii) the engine attached to the 
passenger tram was an A class engine 
and was fitted with fire arrester and per- 
forated damper and it was not possible 
for sparks to remain alive and set fire to 
a house situated at a distance of 115 feet 
from the railway line whore the fire 
is said to have originated , (iv) the plaint 
was vague as it did not disclose parti- 
culars of the negligence of the Railway 
Administration or its servants, which 
had resulted in the fire The plaintiff 
was asked by the Court to furnish parti- 
culars of acts of negligence on the part 
of the Railway Administration or its ser- 
vants No such particulars of negli' 
gence or carelessness were furnished 
On the day of hearing when witnesses 
were being examined on plaintiff’s side 
a new case was made out to the effect 
that the engine fire was poked by the 
driver and sparks were emitted 

On these pleadings, the Munsif, after 
taking evidence, found in favour of the 
plaintiff and reached the following con- 
clusions : 

(i) I believe the evidence of plaintiff and 
his vyritnosses to be true and hold that the lire 
to Han Maji’s house was caused by the spark 
of the engine due to poking by the driver or 
the fireman who has not been (ixaminod to give 
a denial and that the fire spread tpO the huts 
of the plaintifi ; 

(ii) In this case plaintiff has proved that, 
though there was dry wind blowing and though 
there were straw huts lying near the railway 
line the driver or the fireman poked the fire. of 
the engine against rules and was guilty of negli- 
gence or carelessness. It was due to this act. 
of carelessness that' the fire spread from HarL 
Mali’s house ta plaintiff’s house. 
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(iii) The engine of 56 down train was a 0 
class engine fitted with spark arrester and 
perforated damper. 

(iv) It IS admitted that even in a G class en- 
gine it is possible for sparks to coma out if the 
fire 13 poked by a driver or fireman, but that 
spark iH not potent to cause the damage and to 
run at some distance. 

The second finding above referred to is 
challenged on behalf of the Secretary of 
State and it is said that there was no 
rule which forbade the driver from pok- 
ing the fire of the engine, and this finding 
that the driver poked the fire against 
riles is based on no evidence. No rule 
to that elfect was produced before me. 
It was also not produced before the 
Munsif. This finding, therefore, musti 
be set aside. The question which there- 
fore arises is whether a Railway Com- 
pany which had been authorized to run 
locomotive engines on its line of rail- 
way, under the statutory powers given 
to it, is liable for damages caused by fire 
which had escaped from its engine al- 
though the Company took all reasonable 
'Care to provide against such fire bv the 
use of engine of the best construction 
fitted with lire arrester and perforated 
damper. 'Che argument of the learned 
Standing Counsel, who appears for the 
^Secretary of SUte is that as the E. I. 
By. Co , h<iv 0 got statutory powers to 
use locomotive for hauling their trains, 
the necessary use of fire in them, and 
the occasional escape of sparks from 
them, must have been anticipated, and 
therefore if every reasonable precaution 
is taken against such escapes the Rail- 
way Companies are relieved of the con- 
sequence of any fires resulting from 
sparks accidentally escaping It is 
argued that the lower Court was wrong 
in holding that the poking was against 
rules and that on the other hand the 
lower Court should have held that pok- 
ing was necessary for maintaining the 
necessary steam for running the train. 
If, as it has been shown in this case that 
the Railway Company ran an engine pro- 
vided with fire arrestor, etc , the defen- 
dant is relieved of liability if notwith- 
standing these precautions fire escaped 
It is contended on the other hand, on 
behalf of the opposite party that it was 
no defence that all possible care and 
skill had been used in the construction 
of the engines to prevent the escape of 
sparks and the burden was on the Rail- 
way Company to show that there was 


no negligence on their part. In support 
of this contention reference has been 
made to Powell v. Fall (1) and to Smith 
V. L. & S. W. Ry Co (2) 

In the case of Poioell v. Fall (1), the 
defendant was held liable for damage 
caused by the escape of fire from loco- 
motive steam engines used by them, and, 
it is true, that it was held to bo no 
defence that all pcJssible care and skill 
had been used in the construction and 
management of those engines to prevent 
the escape of sparks. But the fact 
which distinguishes the present case 
from that is that in that case the engine 
was not used under any statutory auth- 
ority which granted any protection 
against the ordinary rule of liability at 
common law. It seems clear that that 
is not a case of absolute liability for fire 
at all, but is merely illustrative of the 
familiar principle that if any operation 
cannot be carried on without causing 
damage by the escape of deleterious or 
dangerous things the carrying on of that 
operation is an actionable nuisance and 
it is no defence that all possible care 
and skill were used to prevent the in- 
jury or damage done by it. 

The facts of the case of Smith v. L. & 
S, W Ry, Go. (2) are distinguishable 
from the facts of the present case. In 
that case the servants of the defendant 
Company during exceptionally dry wea- 
ther, cut the grass and hedges along the 
line, and left the cuttings lying there in 
heaps for a fortnight. A spark from a 
passing train ignited these cuttings and 
a high wind sprang up and carried the 
fire across a stubble field and a public 
road to the plaintiff’s cottage situated 200 
yards from the railway. There it was 
held that it was for the jury to decide 
what the defendants’ servants ought as 
reasonable men to have contemplated as 
the result of leaving the cuttings and 
trimmings where and as they did. Now it 
can scarcely be doubted that the defen- 
dants were bound in such a mann^ 
knowing that trains wore passing from 
which sparks might fall on them to 
remove these heaps of trimmings, and 
at any rate it was a question for the 
jury whether it was not negligent for 
them not to do. In this case the liabi- 

(1) .ri880] 5 Q. B. D. 697=49 L. J. Q. B. 428 

=43 L. T. 662. 

(2) [1871] 6 0. P. 14=40 L. J. 0. P. 21=19 

W. 230=23 L. T. 078. 
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lity was based oq the negligeace of the 
Railway Company in leaving combus- 
tible matter along the banks of the rail- 
way-likely to be ignited by sparks from the 
engine although they used properly 
equipped engines in a proper manner. 

The true rule applicable to the present 
0^.86 is that which had bean laid down 
in the case of Vaughan v. Tuff Vale 
By Go (3) where tlae defendant Com- 
pany having statutory authority to use 
locomotive steam engines was held 
not liable for a fire caused by an escape 
of the sparks, it being proved that the 
engines were constructed with all due 
care and skill and that it was wholly 
impossible to prevent the escape of sparks. 
At common law it would have been an 
actionable nuisance to use engines which 
were such a source of danger; and 'it 
would have been no defence that they 
had been made as safe as they could be: 
see Jonefi v. Feshmog By. Co. (4). This 
last case is of the same type of cases as 
Power v. Fall above referred to where 
the engines were not run under some 
statutory authority. Statutory protection 
is, however, possessed by railway com- 
panies in respect of various nuisances 
which are necessarily incident to the 
management of their business, e g., noise 
and vibration. See Hammersmith By. 
Go. V. Brani (5) and Lonion Brighton 
By. Co. V. Truman (6). 

The case of Power v. F^all (i) relied 
on by the learned advocate for the 
opposite party lays down this principle 
that where the defendants make use of 
locomotive engines without having ob- 
tained the necessary authority of the 
law and the plaintiff suffers damage by 
reason of fire proceeding from the same 
they are liable though not guilty of any 
negligence in the management of the 
engines and the case of Vaughan v Tuff 
Vale Co. (3) illustrates the rule that in 
the same case they would not have been 
liable had they had the proper authority. 
This latter case was followed by the 
Privy Council in Canadian Pacific By. 

(3) [1860] 5 H. & N. 679=8 W. R 549=29 
L. J. Ex. 247=6 Jur. (N. S.) 899=2 L. T. 
394. 

(4) [1869] 3 Q. B. 733=9 B. & S. 835=18 
L. T. 902=17 W. R. 28=37 L. J. Q. B. 
214. 

(6) [1869] 4 H. L. 171. 

(6) [1885] 11 A. 0. 45=55 L. J. Oh. 354=50 
J. P. 388=54 L. T. 250=34 W. R. 657. 
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Go. V. Boy (7) where their Lordships of 
the Judicial Committee of the Privy 
Council laid it down that a railway 
company authorized by statute to carry 
on ite railway undertaking in the place 
and by the means adopted is not res- 
ponsible in damagos for injury not 
caused by negligence but by the ordinary 
and normal-use of its railway or, in other 
words, by proper execution of the power 
conferred by statute It is true that in . 
that case there was no question of the 
appellants having been guilty of negli- 
geace m the management of their engine 
or its appliance being defective. 

It is a signifioint circumstance in the ^ 
present case that the fact of the poking 
of the file either by the engine driver or 
the fireman did not form any item of the 
particulars of negligence on which the 
claim of the plaintiffs was founded, and 
yet it is upon this the Munsif has foun- 
ded his judgment on the question of the • 
negligence of the defendant company’s • 
servants. 

My decision proceeds, however, on the ' 
assumption that there was poking of the 
fire by the driver and that such poking 
was necessary in the ordinary course 
for maintaining steam. In poking the * 
fire the servants of the company did 
nothing more than what was necessary 
for the running of the train and if not- 
withstanding all precautions known to 
science taken by the railway company 
to prevent damage by fire occurring the 
sparks were emitted, the company can- 
not be held liable. This principle has 
been lucidly expounded by Lord Hatherley 
in the case of Oeddzs v. Proprietors of 
Baun Beservior (b), thus: 

If ii oompciny, io the poiition of ^the defen- 
daats there hds doae noihiag but that whioh 
the Aot authorize 1 — nay may in a seubo be uaid . 
to have directed— and if tho damage which 
arises therefrom is not owing *10 any negli- 
gence on the part of the company in the mode 
of execuiiog or carrying into effect the powers 
given by the Act, then the person who is in- 
juriously affected by that which has been done 
must either find in the Aot of Pariictmant 
something which gives him compensation, or 
he must be content to bu deprived of that com- 
pensation, because there has bean nothing 
done whioh is inconsistent with the powers 
conferred by the Act, and with the proper ex- 
ecution of those powers. My Lords, X say the 
proper mode of executing those powers beoauso- 
it appears to me that it is yery neatly and 
appositely put by Mr. Baron Fitzgerald, in 

J?} [1902J ArcT720=yi”L.“j7pro7 

T. L. R. 200=60 W. R, 416=86 L^ T, 127- 

(8) [1878] 3 A. C. 438. 
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giving his judgment in the Court of Ex- 
chequer Chamber, in this form, Mr. Baron 
Fitzgerald says: ‘ The substantial question 
raised on the pleadings in the first and second 
counts of the declaration, appears to me to be 
whether these acts of the defendants ware done 
in a due exercise of their authority, under the 
local and personal statute which has been 
mentioned, without negligence.’ 

The view which I take is supported 
by the oise of Port Glasgow and Newark 
Sail Cloth Go. v. Caledonian Ry, (9), 
in which it was held that the legisla- 
ture by authorizing the use of steam 
engines or railway has impliedly in- 
demnified railway companies against the 
consequence of the use of such engines, 
provided they are of the best construc- 
tion, and that the proper safeguards are 
used for minimizing the risk of fire 
damage. 

I think this rule must be ‘made abso- 
lute. The decree of the Small Cause 
Court Judge must be set aside and plain- 
tiff’s suit must be dismissed. 

I fully sympathize with the plaintiff 
in his distress in the loss of his house 
by fire but I have to administer tbe law 
as I find it. I am convinced that the 
principle for which the Secretary of 
State contends is supported by English 
jurisprudence by which Courts in India 
are-governed in all cases in which there 
is no codified law. In England, however, 
the Eailway Eires Act 1905 (5 Edw. 7 
C ll) has been enacted; this Act has ‘to 
some extent altered the law as laid down 
in Vaughan v. Tuff Vale By. Co. (3), for 
it provides that, railway company shall 
be liable, notwithstanding their statu- 
tory authority to the extent of £100 at 
the most for damage done to agricultural 
land or crops by the escape of sparks and 
cinders from locomotive engines; but 
there is no such legislation here in India 
and the rule in the leading case of 
Vaughan v. Tujf Vale By. Go (3) must 
govern the present case. I can find no 
facts which can distinguish the present 
case from that of the Vaughan case. 
Vaughan was the proprietor of a planta- 
tion adjoining the embankment of the 
Tuff Vale Eiilway Company. One day 
the plantation was discovered to be on 
fire, and eight acres of it were burnt. 
It was n)t disputol that it had taken 
fire from a spark from one of the defen- 
dants’ engines, bat they contended, and 
it was decided, that they were not res- 
ponsible as they were authorized to use 


such engines, and had adopted every pre* 
caution that science could suggest to 
prevent injury: Vaughan v. Tuff Vale 
By. Co. (3). 

I have given my most anxious con- 
sideration to this case and for the reasons 
I have given this Buie must bo made 
absolute, but, in the circumstances of the 
present case, there will bo no order a^ 
to costs. 

N.K. Buie made absolute. 
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Ranken, C. J., and C. 0. Ghose, J 

Bamohandra Saha and others — Defen- 
dants — Appellants. 

V. 

Lakshmi Kanta Saha and others — 
Plaintiffs — Respondents. 

Appeals Nos. 1631 and 1632 of i925, 
Decided on 15th May 1928, from ap- 
pellate decrees of 3rd Sub-Judge, Tip- 
pera, D/- 2l8t March 1925. 

(a) Oosharer — One cosharer in sole occtcpa- 
t%on — Other cosharers cannot claim Joint hhas 
possession unless occupaHon amounts to ouster. 

Where one oosharer iS in sole occupation 
of a portion of a joint property but his pos- 
session is not hostile or inconsistent with the 
joint ownership of the other cosharers, the 
latter are not entitled to get a deoree for khag 
posse ssion of such property [P 576 0 2] 

(5) Oosharer — Ouster means dispossession 
by one cosharer in assertion of hostile title. 

Ouster means dispossession of one oosharer 
by another where a hostile title is set up by 
the latter and where the occupation of the 
latter is not consistent with joint ownership : 
18 C. W. N. 328, Foil [P 576 01] 

Atul Chandra Gupta and Nipendra 
Chandra Das — for Appellants. 

Jogesh Chandra Boy, Upendra Kumar 
Bay and Bhagirath Chandra Das — for 
Respondents. 

C. C. Ghose, J. — In these appeals the 
defendants 1, 2 and 3 are the appel- 

lants before this Court. The plaintiffs 
in the two suits out of which these ap- 
peals have arisen and defendant 1 
are cosharers in respect of the lands in 
suit. These lands were formerly in the 
occupation of certain tenants. The lat- 
ter abandoned their holdings and repu- 
diated their tenancies. It is alleged that 
during the settlement operations in the 
district where the lands are situate, 
defendant 1 got his name recorded as 
purchaser of the holdings. The Record- 
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.of-Eights was fiaally published on 20fch 
•October 1919. The plaintiffs contend 
"that the holdings being non-bransferable 
without <^e consent of the landlords, 
•defendant 1 acquired no rights what- 
soever as against the plaintiffs, and in 
^he events that have happened the plain- 
tiffs are entitled to joint khas possession 
•of the lands in accordance with their 
■shares. The two other defendants are 
other cosharer landlords of the holdings 
in question. On behalf of the defend- 
ant 1, who is oho principal defendant, it 
was alleged that the holdings in question 
were homestead lands which had been 
held by tenants from time immemorial 
at fixed rents and in enjoyment of per- 
manent transferable rights. It was fur- 
i:her alleged that defendant 1 after his 
purchase of these homestead lands had 
possessed the same, building pucca struc- 
iiures and making various improvements, 
4ind that in the circumstances the plain- 
tiffs were merely entitled to receive rent 
■to the extent of their shares (which the 
defendant had always been willing to 
pay) and could not recover joint khas 
possession of any portion of the lands. 
The defendant further stated that the 
plaintiffs were in possession of similar 
iands acquired from former tenants with- 
in the joint taluk without payment of 
rent to the defendant and that this suit 
was not maintainable so long as the 
'properties remained unpartitioned. 

The first Court found that the lands 
in question were homestead lands and 
that the principal defendant 1 after his 
purchase had built pucca structures on 
the lands, constructed walls and raised 
the level of the lands at the expenditure 
of considerable sums of money. It was 
-also found that the plaintiffs and 
defendant 1 had in many instances pur- 
-chased the holdings of the tenants with- 
in their joint taluk and had separately 
possessed these lands. It was further 
■found that the lands in suit wore trans- 
ferable holdings, that the transfers in 
favour of defendant 1 were valid and 
had been recognized by the plaintiffs who 
wore some of the landlords. In the 
course of his judgment the learned 
Munsiff observed as follows : 

I am convinced that after the purchase of 
iihe homesteads in suit by defendant 1, the 
plaintiffs allowed him to possess them peace- 
fully and make improvements for his residence 
just as defendant 1 allowed the plaintiffs to 
possess their purchased lands. So long as the 


parties were on good terms there was no 
difficulty. 

The learned Munsif, therefore, dis- 
missed the plaintiffs’ suits, holding that 
the same were nob maintainable. On 
appeal by the plaintiffs, the lower ap- 
pellate Court held, reversing the judg* 
meat of the first Court, that the hold- 
ings in question were nob mokarari, that 
there had been no recognition on the 
part of the plaifttiffs of the transfers 
in favour of defendant 1, that there 
was no evidence of the erection of pucca 
structures to the knowledge of the plain- 
tiffs and that on the abandonment of the 
holdings in question by the tenants all 
the cosharer landlords were entitled to 
the possession of the lands proportionate 
to their shares. The lower appellate 
Court held that the plaintiffs were en- 
titled to joint kbas possession of the 
lands in proportion to their respective 
shares. 

As far as I can make out from the 
judgment of the lower appellate Court, 
the finding of the Munsif as regards the 
transferability of the holdings in ques- 
tion has not been reversed on appeal. 
There is no doubt that it has been laid 
down in this Court in a series of cises 
that under the law as it stood before the 
passing of the Transfer of Property Act, 
tenancies, whether of homestead lands 
or of agricultural lands, were not trans- 
ferable in the absence of a custom to the 
contrary or an express contract to that 
effect ; but there have always been 
exceptions bo this rule and in the case 
of Bcnee Madhub v. Joy Krishna (l) 
Peacock, C. J., observed that if one man 
granted a tenure to another for the pur- 
pose of living upon the land, that tenure 
in the absence of evidence to the contrary 
was assignable. The same view was 
also taken in the case of Doorga Pershad 
V. Brindaban (2). But in this case, as I 
have said, there is a clear finding that 
the holdings in question were and are 
transferable and it is unnecessary to 
discuss this point further. 

The next question is whether in the 
circumstances of this case there has been 
such an ouster of the plaintiffs as to 
entitle them to maintain suits of this 
description and to ask for a decree for 
joint khas possession. As I read the 
judgments of the two Courts below no 

Tl) [lb69j 12 W. R. B. JL.. R. laz, ' 

(2J [1871J 15 W. R. 274. 
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hostile title has ever baea set up by 
defendant 1 ; his position, as I under- 
stand, is this : In the taluk owned 
jointly by the plaintiffs and the defend- 
ants there are various plots of laud 
which were formerly in the occupation 
of tenants but which have baen aban- 
doned by them ; some of these plots 
have been taken possession of by the 
plaintiffs ; no objection was ever raised 
to the plaintiffs possessing these lands 
separately and there ought not, therefore, 
to be any objection to defendant 1 pos- 
sessing certain other lands which were 
abandoned by the original tenants there- 
of In these circumstances defendant 1 
contends that the mere fact of occupation 
by him of the holdings in question does 
not necessarily constitute an ouster of 
other cosharers nor does it entitle the 
latter to a decree for joint khas posses- 
sion ; in other words, defendant 1 con- 
tends that his occupation of the holdings 
in dispute in the circumstances of this 
case is not inconsistent with joint owner- 
ship. The posicion is according to him 
somewhat analogous to the case of a 
tenanoy-in-common where each tenant 
is allowed, for purposes of mutual con- 
venience, to remain solely and severally 
seized of certain plots within the ambit 
of the joint property and where his co- 
tenants are not in control or possession 
of the said plots. I am of opinion that 
this contention is well founded and ought 
to be given effect to. This case is on 
all fours with the case of Basanta 
Kumari Dassya v. Mohesh Chandra 
Shaha (3), where it was observed as 
follows : 

When a oosharer is in sole occapation of a 
portion of the joint property, for instance, by 
building or by carrying on cultivation on it, 
the other oosharers are to that extent excluded 
from making any use of that particular por- 
tion, as it is difficult to see how two different 
oosharors can at the same time build upon or 
carry on cultivation on one and the same piece 
of land. If, however, the sole occupation of 
one oosharer in this manner constitutes ouster 
of the other cosharers, then in every case the 
occupation by the oosharers of the lands in 
their respective possession would constitute an 
ouster of each other and this certainly cannot 
be held. Ouster must therefore mean dispos- 
session of one cosharer by another where a 
hostile title is set up by the latter and where 
the occupation of the latter is not consistent 
with joint ownership. 

I respectfully agree with what was 
laid down in the above case and in my 

(3) [1913] 18 C. W. N. 328=21 I. C. 621. 


opinion, on the facts found in this case 
and specially in view of the fact that 
the title of the plaintiffs has always been 
admitted, no valid reason has been as- 
signed or can be assigned for the passing 
of a decree in favour of the plaintiffs for 
joint khas possession. In law such a 
decree could not in the circumstances of 
this case have been passed and I would 
therefore set aside the judgment of the- 
lower appellate Court, restore the judg- 
ment of the first Court and allow the^ 
appeals with costs both in this Court 
and in the lower appellate Court. 

Rankin, C. J. — I agree 

a.l/r.K Appeal allolued. 
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SUHRAWARDY AND OaMMIADE, JJ. 

Hemangini Debi — Plaintiff — Appel- 
lant. 

v. 

Mnndir Mridha and others — Defend- 
ants — Respondents. 

Appeal No 251 of 1924, Decided om 
2ad May 1928, from appellate decree of 
Dist. Judge, Pabna and Begra, D/- 25th 
September 1923. 

Bengal Survey Acty S. 41 — Survey officer un-^ 
able to decide fact of possession from the evi- 
dence collected by him— His order that the 
boundary should be plotted as it stood in the 
revenue survey map was held to be not an order 
determining the fact of possession, 

A Survey Offi30r being unable to decide the 
fact of possession from the evidence collected 
by him refused to decide who was in actual 
possession and directed that the boundary 
should be plotted as it stood iu the revenue 
survey mip. 

Held : that his order was not an order de- 
termining the fact of passession though S. A7- 
of the Bengal Survey Act directs that the Sur- 
vey Officer in deciding a dispute as to boun- 
daries between two raauzas must determine the 
boundary with reference to actual possession. 

[P 577 C 1] 

Atul Chandra Gupta^ Dines Chandra^ 
Boy and Sachchidananda Boy — for Ap- 
pellant. 

Brojolal Chakravarti and Girija Fro- 
sanna Roy C houdhury —ior Respondents. 

Biraj Mohan Majumdar — for Dy. Re- 
gistrar. 

Judgment. — The plaintiff who is the 
appellant before us sued for declarationi 
of her tenancy right in certain lands and 
for recovery of possession. Her case was 
that the lands formed part of Estate 
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No. 239 of the Patna Colleotorate corres- 
ponding to Estate No. 77 of the Rajshahi 
Collecborate and were comprised within 
Ohaks Nos. 25 and 28 of the Mehalwar 
map of village Katabari. She alleged 
that these lands which admittedly had 
been under water previously had become 
culturable and had been leased by the 
aamindar of the Estate No. 239 jio third 
parties who defaulted^ in the payment of 
their rent and that the tenancy was sold 
in execution of a decree for arrears of 
rent and was purchased at that sale by 
the plaintiff. The defendants denied 
these allegations, alleging that the lands 
beloged to village Mashinda within the 
district of Rajshahye and that they (the 
defendants) had been in possession of 
those lands for at least 28 years under 
leases granted by the Zemindar of 
Mashinda. The Court of first instance 
gave the plaintiff a decree which was re- 
versed by the learned Court of appeal be- 
low. The grounds on which the learned 
Judge of the Court below dismissed the 
suit are that the lands in suit have 
not boon identified as forming part of the 
mouza named by the plaintiff and that 
the suit is barred by limitation because 
the defendants have been in possession of 
the lands for at least 28 years. These 
findings of the learned Court below are 
assailed in second appeal before us. 

With regard to the question of limita- 
tion, it is urged that the learned District 
Judge committed error in not treating 
the decision of the Survey Officer who 
demarcated the boundary of the two ad- 
joining villages in the year 1913 as one 
that proved possession on the part of the 
plaintiff. This contention has no force 
having regard to the terms of the order 
passed by the Survey Officer. S. 47, 
Survey Act (5 of 1875), directs that the 
Survey Officer in deciding a dispute as to 
boundaries between two mauzas must 
determine the boundary with reference to 
actual possession. S. 62 of that Act 
gives that decision the force of the decree. 
The order passed by the Survey Officer 
was that ho was unable to decide the fact 
of possession from the evidence collected 
by him. Ho therefore refused to decide 
who was in actual possession and directed 
that the boundary should be plotted as it 
stood in the revenue survey map. The 
contention set up on behalf of the appel- 
lant is that because the Survey Officer in 
his order used the word “determine*' and 
1928 C/73.& 74 


said that the boundary should bo deter- 
mined according to that laid down m the 
survey map, the use of that word had the 
effect of making the order an order deter- 
mining the fact of possession. Such a 
eontention cannot be sustained for a 
single moment as there would be a con- 
tradiction between the conclusion and 
the premises. The decision of the Survey 
Officer therefore cannot assist the plain- 
tiff in disproving the possession of the 
defendants and therefore that decision 
does not in any manner stand in the way 
of the learned Court below coming to 
the conclusion on the facts that the de- 
fendants have been in possession for at 
least 28 years. That is a finding of fact ; 
and, as that finding cannot be disturbed, 
it follows that the conclusion arrived at 
by the learned Court below, that the suit 
is barred by limitation, is correct. It is 
unnecessary, therefore, to go into the- 
other question whether or not the lands 
in suit have been identified as the lands 
which formed part of the tenancy set up 
by the plaintiff. On this question also* 
it may be said that the findings of the 
learned Court below are findings of fact. 
The learned Judge has stated that the- 
evidence brought on the record is in- 
sufficient to establish the identity of the 
lands claimed. The findings therefore 
cannot be disturbed. The appeal is ac- 
cordingly dismissed with coats. 

N.K. Appeal dismissed, 
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Rankin, C J., C. C. Ghosb and 
Buckland, JJ. 

In the matter of the Dibrugarh Dist. 
Club Ltd, 

Income-tax Reference, made by Com-^ 
missioner of Income-tax, Bengal, De- 
cided on 22nd December 1927. 

Income~tcix Acty S. 10 — 'Company running 
a Club — All share 'holders not members of 'Club 
— All members not shareholders — Company 
making profit out of the Club is not a mere 
mutual trading society making “ quasi pro- 
jit ” by trading loith its own members and 
returning such “ profits ” to the members and 
is liable to pay income-tax on full amount of 
profit, 

A company ran a club out of which they 
made profit. All the shareholders of the 
Club were not members and the membership 
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•of the Club was open to shareholders as well 
as those who were not shareholders. 

Held : that though some of the share- 
holders and some of the members were the same, 
the Company cannot be called a mere mutual 
trading society making “ quasi profit ’* by 
trading with its own members and returning 
such “ profit to the members, and it would be 
liable to pay income-tax on the full amount of 
the profit independently of what it proposed to 
do with that profit : New York Life Insurance 
Co» V. Styles^ (1889) 14 A, G. ;J81, Dtst, 

[P 578 C 2] 

Rankin, C. J. — The assessee in this 
case is fche Dibrugarh District Club, 
Limited, which is a company limited 
by shares incorporated under the Com- 
panies Act, 1882. I shall refer to 
it as “ the Company ” and I shall not 
refer to it as ** the Club *' for the reason 
ihat by the terms of its regulation the 
“ Club is reserved for a different body. 
The main objeota of the Company are to 
maintain and conduct a Club for the 
benefit of snob persons as may become 
members of that Club. The Club's 
membership is unlimited in number and 
there are two classes of members — per- 
manent and temporary. Save for cer- 
tain persons who are by the rule of the 
<31ub entitled to become permanent mem- 
bers without ballot or entrance fee, all 
permanent members are elected by ballot. 
The voters at such ballot are the existing 
body of permanent members of the Club, 
The arrangement as to temporary mem- 
bers need nob be set forth here. The 
general management of the Club is vested 
in a Committee of seven members of 
whom at least five must be shareholders 
of the Company and the directors of the 
Company have an ultimate control in 
matters affecting the financial position 
of the Company. 

It will be seen, therefore, that member- 
ship of the Club is quite a different thing 
from membership of the Company which 
involves the ownership of a share . or 
shares. Art. 12 of the Company’s Arti- 
cles of Association provides that : 
no shareholder as suoh shall be entitled to 
use the Company’s Club premises, or enjoy the 
accommodation provided by the Company for 
the use of members of the Club, unless and un- 
til he has been duly elected as a member of the 
Club,^ or is exempt from ballot in accordance 
with the rules and regulations contained in 
Sch. 2, hereto which shall be read as part 
of these articles. 

Conversely the rules of the Club make 
it equally clear that persons may be- 
come members of the Club without being 
•shareholders in the Company : cf. R. 6. 


Now it appears that in 1925-26 the 
Company made a. ? profit of some ten 
thousand rupees. It did this clearly 
enough out of the various charges made 
to members of the Club but it could be 
wished that the Commissioner of Income- 
tax had stated the facts as to this mat- 
ter more explicitly. (Whether the Article 
of Association and the Club’s rules are" 
logical and consisfcept on this point may 
be a question ; apparently a member’s 
subscription and the amount of his Club 
bills are payable by him to the Club ; how 
and on what account the Company be- 
comes entitled to get money from the 
Club or from a member is not clear ) 

The following facts are stated by the 
Commissioner of Income-t'ix as showing 
the position in 1926. The number of 
shareholders in the Company is not 
given but the number of shares issued 
was 445 shares. Of these shares 74 are 
held by persons who are not members of 
the Club; by how many of such persons 
is not stated. 

The number of members of the Club 
was apparently 289 of whom 220 were 
not shareholders of the Company and 69. 
held shares. 

It appears that in recent years the 
Company has paid dividends out of its 
profits-S and 12 per cent has been de- 
clared and paid. By Art. 104 it is pro- 
vided that the dividend shall not exceed 
12 p0r cent on the issued capital, the 
balance of profit if any being intended 
for the reserve, depreciation and sinking 
funds. 

In these circumstances the Company 
claims to escape payment of income-tax 
upon its profits and puts forward state- 
ments such as these that the Club does 
no business with and makes no profit on 
dealings with non-members, that the 
members of the Club and shareholders 
are the same save in 13 instances and in 
these instances the shareholders were 
at one time members or relations of 
members. 

These statements ate confused and 
erroneous. The Company dealt in 1926 
with 220 members of the Club who were 
not shareholders, i. e with 220 persons 
not members of the Company. The 
Company is not a mere mutual trading 
society making “ quasi profit ” by trad- 
ing \yith its own members and returning 
suoh profits ” to the members. The 
case is wholly different on the material 
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‘laots from Hilew York Life Insurance 
•^Co. V. Styles (1). 

I agree with the Oomrniaaioaer ia his 
view that ia this case it is not a* matter 
of importanoe that some of the share- 
holders and some of the Club members 
are the same people. I am further of 
opinioa that in this ease the fact of 
iuoorporatioQ oaauot bo ueglootod and 
the Company (whioh i^ the assessee) is 
not to be confounded ^with the indivi- 
dual shareholders. In this case it is 
found that the assessee has made a pro- 
fit and it must pay income tax on the 
full amount thereof indopondontly of 
'what it proposes to do with that profit. 

The assessee must pay the costs of this 
reference. 

C. C Ghose, J. — I agree. 

Buckland, J. — I agree. 

D R /r.K. Reference answered. 

f]iyi;i¥8TjT4^ 
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Special Bench 

Bankin, C. J., and C. 0. Ghosr and 
Buokgand, JJ. 

In the matter of Howrah Amta Light 
My. Co. Ltd. 

Income-tax Reference made by the 
Commissioner of Income-tax, Bengal, 
Decided on L3th December 1927. 

[a] Inootm-tax Aci, S. iO^Profits. 

Deatiaatioa of profits has got nothing to do 
prim-i facie with the question of liability to 
pay income tax. What may be done with the 
, profits after the tax has been paid upon them 
is immaterial* [P 580 0 IJ 

:^{b) Income-tax Act, S, 10, sub-S. (2) — 
Agreement between District Board and Tram- 
way Go, for free use of road for laying down 
tramway— Tramway Company agreeing to pay 
moiety of profits exceeding 4 p. c. upon capital 
(for time being — Payment of half profits is not 
rent and cannot fall under Cl. {5) of sub-S. (2) 
— It is not sum paid on account of local rate, 
nor is it *'any expenditure (not being in nature 
of a capital expenditure) incurred solely for 
^purpose of earning such' pro fits or gains,** 

There was an agreement between a District 
Board and a Tramway Company as to the free 
use by the latter of as much portion of a cer- 
tain road as was necessary for laying a tram- 
way. The Company further agreed to pay 
moiety of surplus profits to the Board if the 
same exceeded 4 per ceat. upon the capital of 
the Company for the time being. 

Held : that the payment of such moiety is 
'•not rent so as to fall under “rent paid for the 
.^remises” in 01. (5), sub*S. (2), S. 10 of the 


Act, that it is not a “sum paid on account of 
local rates** and that it is also not *‘any ex- 
penditure (not being in nature of a capital 
expenditure) incurred solely for the purpose 
of earning such profits or gains** so as to fall 
under Cl. (9) of the said sub-section. The pay- 
ment ia therefore not an allowable item of 
expenditure under S. 10 of the Act. [P 580 C 1] 

Rankin, C. J . — In this case the Com- 
missioner of Income-tax has been ordered 
to state and has stated three points for 
the opinion of the Court. The first 
question is — whether the assessment is 
in order. I do not understand that there 
is any meaning in particular in that 
passage, hut the assessment is plainly in 
order. The second and the only point 
is this : 

whether the whole or any part of the amount 
paid to the District Board is or is not an 
allo«vable item of expenditure under ^S. 10 of 
the Act. 

The third question which apparently 
he was ordered by a Rule issued by this 
Court to state is not a question at all. 
It is as follows : 

The legal relation subsisting between your 
petitioners and the District Board and the 
character of the payment by your petitioners to 
the District Board. 

The Commissioner of Income-tax has 
in the end said that what it appears to 
him that it is not his place to define 
the legal relationship subsisting between 
the petitioner company and the District 
Board. I respectfully agree and I am 
personally sorry that any Rule was ever 
issued or made absolute calling upon 
the Commissioner of Income-tax to state 
something whioh was not a question at 
all. I therefore propose to confine my 
attention to the second question whioh 
I have stated and that question takes 
its meaning from the circumstanoe that 
the Howrah-Amta Light Railway Co. 
Ltd. was apparently constructed in or 
about 1889 pursuant to an agreement 
between the District Board of Howrah 
and certain other persons called the 
“promoters” dated the 12th June 1889. 
By that agreement the Board granted to 
the Company the free use of as much of 
the portion of a certain road as was 
necessary for the purpose of laying there- 
on a steam tramway of two feet gauge 
to be worked by the Company. It was 
agreed by Cl. 3 that the Board would for 
twenty-one years exempt the Company 
from the tax on account of road-cess if 
the law and the Government so allowed 
or would exact only a nominal tax. The 
Board further promised, so soon as five 
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miles of the tram way should have been 
oonstruoted and declared open to the 
public, to pay to the Company any sum 
which might be required to make the 
net profit of the Company equivalent to 
Bs. 850 per mile. It is the fifth clause 
which is the most important : 

If and whenever the net profits of the Com- 
pany in respect of the said tramway from 
Howrah to Amta should be in excess of 4 per 
oent. upon the capital for the time being of 
the Company such surplus profits shall be 
divided between the Company and the Board 
in equal moieties. 

Now, the second question to which I 
have referred has reference to the sum 
which the Tramway Company, The 
Light Railway, has to pay to the Dis- 
trict Board as being one-half of the 
surplus profits in excess of 4 per cent, 
upon the capital for the time being. In 
my judgment this is a typical case in 
which to apply the well'settled principle 
that the destination of profits has got 
nothing to do prima facie with the ques- 
tion whether they are liable to income- 
tax. What may be done with the profits 
after the tax has been paid upon them 
is a different matter, but the question is 
whether the Company in this case is 
liable to pay income-tax upon its profits 
or only upon that part of its profits 
which it does not hand over to the Dis- 
trict Board under Cl. 5. 

In my opinion, the attempt to bring 
this case under any of the sub-heads of 
Bub-S. (2), S. 10 of the Act cannot 
succeed. In view of the fact that for 
the purpose of income-tax assessees have 
a right to be dealt with according to 
their own method of accounting I desire 
to guard myself from assuming that sub- 
S. (2), S. 10 is intended as an exhaus- 
tive list of deductions which are permis- 
sible for the purpose of income-tax. But 
in the present case an attempt is iqade 
to bring it under one or other of the 
three divisions of sub-S. (2). It is said 
first of all that this payment under Cl. 5 
comes under the head of “rent paid for 
'the premises”.^ In my opinion it is 
certainly not “rent.” Again it is said 
that it comes under the head “sums 
paid on account of local rates.” In my 
opinion it is not a sum paid on account 
of local rates. No. (ix) is : 

Any expenditure (not being in nature a capital 
expenditure) incurred solely for the purpose 
d! earniug such profits or gains. 

In my judgment the Commissioner of 
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Income-tax has very properly held that / 
this is not a description which covers; 
the money in question. The payment 
to the District Board is not an expendi- 
ture incurred solely for the purpose of 
earning the Tramway Company's profits. 

However this matter is looked at I 
am of opinion that the Commissioner 
of Income-tax has correctly decided the 
only question which arises which is the 
second of the three'questions stated. In , 
my opinion the answer to that question 
is in the negative. 

I think, in these circumstances, that- 
the assessees must pay the cost of thie^ 
reference. 

C. C Ghose, J. — I agree. 

Buckland, J. — I agree and have noth- 
ing to add. 

d.r/b.k Reference answered, 

A. I. R. 1928 Calcutta 580 

B. B GhOSE AND Cammiade, JJ. 

Sailabala Dasi — Petitioner — Appel- 
lant. 

V. 

Baidya Nath Rakshit ‘and another — 
Respondents. 

Appeal No 235 of 1926, Decided on* 
2nd February 1928, from original orders 
of 2nd Addl Dist Judge, Zillah, 24 Par- 
ganahs, D/- 6th March 1926. 

Succession Act, Ss, 229 and 224:— Widow 
named as executrix along with other executors 
in husband's will — Executors applying for 
probate — Widow 3oind as opposite party dis^ 
puling will but praying that if will be proved 
she be granted probate along with others — 
Court cannqt refuse grant to her. 

Where there is a statutory law governing a - 
question of grant .of probate, it is not open to 
the Court to refuse grant of probate to a named 
executor on the ground of his disputing the 
will or any other ground not authorized by law • 
for the refusal of the grant of probate. 

[P 681 0 2] , 

A widow was named as executrix along with 
other executors in her husband’s will. The 
executors applied for probate and joined the 
widow as opposite party, as she did not apply 
for probate. The widow disputed the will, but 
prayed that if the will be proved she might be 
granted the probate along with the others. The 
lower Court refused to grant her the probate. 

Held : that the widow could not be refused ' 
grant of probate on the ground that she dis- 
puted the will. [P 681 C 2] 

Nusim Ali and Anil Chandra Boy^\ 
Ghowdhury — for Appellant. 

Atul Chandra Oupta and Susil I 
Chandra Ohose—idr Respondents. 


Sailabala Dasi v. Baidya Nath 
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B. B. Ghose, J. — This appeal arises 
M 3 ufc of a very novel proceeding before the 
lower Court. The facts are these: The res* 
'pondents applied for probate of a will 
executed by one Jatish Chandra Pal. 
The appellant in this appeal is his widow. 
The respondents as well as the appellant 
^ere named as executors in the will. The 
appellant did not apply for probate and 
• so she was joined as opposite party in 
the application for probate made by the 
respondents. The lady presented a peti“ 
tion alleging that she did not admit the 
will nor did she admit that the will had 
been properly executed or attested accord- 
'ing to law. She, however, stated in para. 
8 of her petition that if the will 
be proved to have been properly executed 
and attested she was willing and ‘claimed 
-^to get the probate as executrix ; and in 
her prayer she said that the petition for 
-probato might be dismissed 'after taking 
evidence, or if the will ‘be proved to have 
"been properly executed and attested pro- 
bate might be given to her jointly with 
^'the respondents. It appears that the 
question about the due execution of the 
will was ‘fought out. The lady in her 
evidence disputed the genuineness of the 
will. In spite of her evidence it was 
found that the will was properly exe- 
-^euted and probate was granted to the 
respondents. Thereupon the lady pro- 
eented a petition in which she said that 
by an omission she was not granted pro* 
-bate along with the respondents and 
prayed that probate might be granted to 
her along with the other named execu- 
tors. This matter oame up for hearing 
before the learned Judge who dismissed 
her application mainly upon the ground 
that the widow had renounced her exe- 
cutorship and in clearer terms than a 
'mere statement that .she desired to re- 
mounce the executorship. The learned 
Judge observed that when a will was 
.^challenged by a person and entirely re- 
pudiated by him, he could not turn 
around and say that he was entitled to 
probate. He observed that the principle 
was founded on equity that one cannot 
approbate and reprobate at the same time. 
The learned Judge also refers to the 
^doctrine of election. At the end the 
learned Judge stated that by challenging 
the will as forged the widow repudiated 
the will and by her conduct renounced her 
right to probate. Upon that findings he 
dismissed the application. 


She has appealed from that order and 
it is contended on her behalf that the 
order of the learned Judge is not warran- 
ted by law and that she is entitled to 
probate. Reference was made in the 
course of the agreement to S. 230, Suc- 
cession Act 1925, where it is stated that 
renunciation may be made only in the 
presence of the Judge or by writing 
signed by the ’person renouncing and it 
was urged that nothing like that having 
been done, fche widow, although she con- 
tested the will, was entitled to ask for 
probate. The question is free from autho- 
rity and neither the appellant nor the 
respondents could point out any autho- 
rity with reference to this question. The 
matter of probate is governed by statute 
and we must look to the statute in order 
to find whether a particular executor is 
entitled to grant of probate or not ac- 
cording to the provisions of the law. 

It is contended on behalf of the res- 
pondents that S. 230 does not apply to 
the present case. That section must be 
read along with S. 229. S. 229 provides 
that letters of administration cannot be 
granted unless the executor has renounced 
his executorship and without citation 
being issued calling upon the executor 
either to accept or to renounce his exe- 
cutorship, and S. 230 refers to the manner 
of renunciation in such a case. That 
argument seems to me to be sound. 
Leaving the question of applicability of 
S. 230 of the Act aside there does not 
appear to be any other provision in the 
Act which precludes an executor from 
asking for probate at any time Under 
S. 224, Succession Act, whore several 
executors are appointed probate may be 
granted to them all simultaneously or at 
different times. Whore there is a statu- 
tory law governing the question of grani 
of probate to executors, I do not think 
that it is open to us to apply any general 
principles of law and to refuse grant of 
probate to a named executor on the 
ground of his disputing the will or any 
other ground for which the law does not 
authorize the Court to refuse grant of 
probate. In this case, therefore, in our 
judgment we do not think that it would 
be right to refuse grant of probate to the 
appellant on the ground that she actually 
gave evidence against the due execution 
of the will. To do so might seriously 
affect her right to any legacy under th€ 
will. 
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We, therefore, set aside the order of 
the learned Judge and direct that probate 
be granted to the appellant along with 
the respondents who have already been 
granted probate. 

The appellant is entitled to her costs 
in this Court. We assess the hearing 
fee at five gold mohurs. 

Cammiade, J. — I agree. 

d.r./r.k. Appeal allowed . 
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Mallikand Garliox, JJ. 

Monmotho Nath and others — Defen' 
dants 1 to 3 — Appellants. 

V. 

Bepin Behary and others— 
and Defendants — Respondents. 

Appeal No. 1431 of 1925, Decided on 
22nd May 192S, from appellate decree 
of Addl. Dist- Judge., Howrah, Dh 12th 
May 1925. 

Limitation Act, Art, 144 — Defendant in pos- 
session of plaintiff's property from 1897 /or 
management — Defendant asserting hostile title 
in 1916 — Plainti ff suing in 1922 for recovery of 
possession — Plaintiff's suit wai held not time 
barred as his title was not extinguished by the 
defendant* s adverse acts, 

Plaintifi eatrusted for managemeat certaia 
property to dafeadaat who was in possession 
from 1897. PiaiatiS brought in 1922 a suit 
for recovery of possession of chat property. 
Defendant asserted that he had got adverse 
title to the property. But it was proved that 
defendant had been all along in permissive 
possession and only in 1915 he began to do 
aots whereby in a way he asserted a hostile 
title to the plaintiff. 

Held : that the suit was not barred by limi- 
tation as the title of the plaintiff was not ex- 
tinguished by adverse possession of defendant. 
The article applicable in the case was 144, and 
not 142 or 148. [P 683 0 2] 

Naresh Ghandra Oupta and Urukram- 
das Ghakravarti — for Appellants. 

S. G. Basak, Kshitish Ghandra Ghah 
ravarti and Panchanon Ghosal — for 
Respondents. 

Judgment — This appeal arises out of 
a suit for recovery of possession of some 
land on a declaration of the plaintiff’s 
title thereto. The allegations on which 
the plaintiff brought the suit were 
briefly these: The land belonged to one 
Preonath Lahiri, the father of defendants 
1 to 3 and defendants 17 and 18. In the 
year 1300 B. S. Preonath sold the land 
to one Pfomothonath Ghose. Promotho 
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possessed the land for a short period 
after which he sold the same to the 
plaintiff, in the year 1302 B. 8. After 
the purchase the land was for some time* 
under the direct management of the 
plaintiff but as the plaintiff was an in* 
habitant of Calcutta it was not very con- 
venient for him. to look after the pro- 
perty and so he entrusted the manage- 
ment of the property to Preonath who 
was no other than his sister’s husband.' 
After Pleonath’s death his sons were 
placed in charge of the property and they^ 
continued managing the property for a 
pretty long term of years. Preonath’s 
sons subsequently colluded with the 
landlord’s gomasta and caused the rent 
of the holding to fall into arrears. The 
holding was sold in execution of a rent 
decree and purchased by Preonath’s sons 
in the name of their servant Sibu Santra^ 
The plaintiff, when he came to hear of 
the sale, applied for setting it aside and 
succeeded in doing so. Thereafter, he 
brought a suit for rent against defendants 
4 to 16 who were the tenants on the land 
in suit and in this suit the tenants-defeu- 
dants denied the plaintiff’s right, with 
the result that the plaintiff had to with- 
draw the suit. 

On these allegations, the plaintiff 
brought a suit- for a declaration of 
his right to the disputed land and for 
recovery of possession against the sons^ 
of Preonath and for khas possession as 
against the tenant and defendants on the 
ground that they had forfeited their 
rights as tenants by their denial of the 
plaintiff's title. The substantial defence 
that was set up in the case was that the 
plaintiff was nothing but benamdar of 
Preonath and that it was Preonath and 
not the plaintiff who was the real 
owner of the property in dispute. The < 
Court of first instance dismissed the 
plaintiff’s suit. On appeal the lower 
appellate Court held that the plain- 
tiff was not the benamdar of Pre- 
onath, but was the real purchaser and 
owner of the property in dispute ; 
and on that finding the learned Addi- 
tional District Judge gave a decree to 
the plaintiff as against the sons of Preo- 
nath but refused' the plaintiff’s prayer 
for khas possession as against the tenants 
defendants on the ground that nothing 
had been shown to substantiate the al- 
legation that the tenants*defendants had>: 
forfeited their tenancy in any^ way- 
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Defendants 1 to 3 have appealed to this 
Court. 

The learned advocate for the appel- 
lants first of all contended that the 
lower appellate Court was wrong in law 
when it came to the finding that the 
plaintiff was the real owner and not the 
jenamdar of Pteonath. We do not 
ihink there is much substance in this 
contention. The pllintiff was the per- 
son in whose name the property was 
purchased and if the defendants wanted 
to establish that plaintiff was nothing 
but a benamdar the onus to substantiate 
that point was on them. The learned 
Additional District Judge has fully dis- 
cussed all the circumstances that were 
present in the case apparently in sup- 
port of the defence case on the point that 
after a full discussion of those circum- 
stances he came to the conclusion that 
those circumstances were of no avail 
to the defendants. Over and above that, 
the learned Additional District Judge 
has found as a fact that it was from the 
plaintiff and not from Preonath that the 
purchase money came. In these circum- 
stances, we do not think it can reason- 
ably be contended for a moment that 
there is any error of law when the learn- 
ed Additional District Judge came to the 
finding that the plaintiff was the real 
purchaser and the real owner of the pro- 
perty and not the benamdar of Preonath 
as the defence wanted to establish. 

The learned advocate next contended 
that even if it be accepted as a fact that 
the plaintiff is the real owner of the 
property, the plaintiff, before he could 
succeed, was bound to show that ho was 
in possession of the property within 
twelve years before the institution of the 
suit. But the finding of the lower ap- 
pellate Court is that if the defendants 
were in possession of the property, it was 
nothing but a permissive •possession. 
The learned advocate took exception 
to the finding of the ‘lower appellate 
Court as regards permissive possession 
and he contended that the finding of fact 
arrived at by the lower appellate Court 
was not sufficient to make out a case of 
permissive possession. In this connexion 
the learned advocate drew our atten- 
tion to the observation 'of the learned 
Additional District Judge which runs as 
follows : 

It is clear from the facts and circumstances 
of the case that the plaintiff, when he left his 


direct connexion with the property in the- 
year 1803 had no idea to possess it or even to 
claim it and that therefore he aLowed the 
defendants and their father to possess the 
same as he expected that he would get back his* 
money or would be given some profit at least. 

But towards the concluding portion 
of the judgment the learned Additional 
District Judge has clearly found also that 
the plaintiff never intended to abandon his- 
right or to create any absolute right in 
the defendants. In these circumstances- 
we are unable to agree with the learned 
advocate in the view that the finding of 
fact arrived at by the learned Ad- 
ditional District Judge was not sufficient- 
to make out a case of permissive posses- 
sion. 

The third point that was argued be- 
fore us was in connexion with the ques- 
tion of limitation. It was said on behalf 
of the appellants that Art. 142 or 143, 
Sch. 1, Lim. Act, is the article that 
would be applicable to the present case. 
Art. 142 cannot, in our opinion, apply 
to the present case, because the present 
case is not of dispossession or discon- 
tinuance of possession. The defendants^ 
no doubt were in possession of the pro- 
perty from about 1303 B. S , but that 
possession was, as found by the lower 
appellate Court, a permissive possession. 
Art. 143 either, cannot apply to the pre- 
sent case The plaintiff brought the suit 
not on the allegation of any forfeiture or 
breach of condition, but on the allegation 
that he had entrusted the management 
of the property to the defendants and' 
that from about 1915 the defendants 
began doing acts whereby in a way they 
asserted a hostile title to the plaintiff. 
These being the circumstances of the 
case, the case, in our opinion, would be 
governed not by Art. 142 or 143, but by 
Art. 144. Llm. Act. The plaintiff, 
as the lower appellate Court has found, 
is the real owner of the property and if 
the defendants wanted to defeat his 
title they could successfully do so only 
by establishing that the title of the 
plaintiff had been extinguished by the 
defendants* adverse possession. It is 
true that the defendants had been in pos- 
session of the property from 1897 and 
the suit was instituted in the year 1922.1 
But the learned Additional District] 
Judge has found that it was only in the 
year 1915 that there was something like 
an assertion by the defendants of a 
hostile title. If any hostile title was as- 
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'Serted only in fche year 1915 the title of 
the plaintiff could not possibly be extin- 
guished by adverse possession of the 
defendants, inasmuch as the suit, as 
observed before, was instituted in the 
year 1922. 

All the points that were taken before 
us, therefore fail. The appeal is accord- 
ingly dismissed with costs. 

N.K. Appeal dismissed. 
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Cuming and Mukekji, JJ. 

Abdul Rahim and others — Plaintiffs — 
Appellants. 

V. 

Tufan Gazi and others — Defendants — 
Respondents. 

Appeal No. 543 of 1925, Decided on 
25bh January 1928, from appellate decree 
of 3rd Sub-Judge, Oomilla, D/- 24th 
November 1924. 

(a) Mahomedan law — Pre-emption — Invoca- 
tion of witnesses is a necessary formality for 
talab-i-ishtishhad — If this is done %n first 
demand^ no second demand is necessary. 

The invooatioa of witnesses is a necessary 
formality for the talab-i-iahtishhad ; if that 
is done at the time of making the talab-i*mo- 
waaibat, in the presence of the seller or pur- 
chaser or on the premises there is no neces- 
sity for the second demand: 10 Cal. 1008, Foil: 
17 Cal. 643 (F. J5.), Bef. [P 585 C 1] 

(^) Mahomedan Law — Pre-emption — Invo- 
cation of witnesses — No prescribed form is 
necessary hut the fact that first demand was 
made must be indicated. 

No particular form of words is neces- 
-Gary for the invocation of witnesses, but 
•claimant must say in presence of witnesses to 
the following oflfect: “Such a person bought 
such a property (sufficiently indicating same) 
of which I am the Shall ,j I have already claimed 
my right of Shufa and now again claim it, be, 
therefore, witness thereof.” Even where the 
two demands are combined, the last word or 
words to that effect must be said: 4 B. L. R. 
A. C. 171 and ^B.L.R. 455, Bel. on. [P 585 C 2] 

(o) Specific Belief Act, S. 17 — Whole contract 
not enforceable for plaintiffis* conduct — Specie 
Jic performance of part should be refused. 

Where the plaintiff, by his conduct, has made 
it impossible for the Court to give effect to the 
contract in its entirety, the Court will not 
allow specific performance of a part: Merchants 
Trading Co. v. Banner, 12 Eg. 18, Foil. 

[P 586 C 1] 

Upendra Kumar Boy and Eiran 
Kumar Boy — for Appellants. 

Sasadhar Roy (Sr.) and Biraj Mohan 
Majumdar — for Respondents. 
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Mukerji, J. — The plaintiffs are the 
appellants in this appeal. They instituted 
the suit which has given rise to this ap- 
peal for recovery of possession on de- 
claration of their right of pre-emption 
in respect of a 4 annas share in a tank 
with its banks. The entire tank with its 
banks at one time belonged to the plain- 
tiffs who in S»avan 1325 sold a 6 annas 
share of the same to**defendant 1. There 
was a condition in the sale-deed, which, 
translated literally, runs ; 

Be it meatioued that if any necessity arises 
for you (i. e., vendees) to sell the tank and its 
banks, you shall not be entitled to sell the 
same anywhere else: on receipt of proper price 
you will give the same to us (i. e., the vendors); 
and also if any necessity arises for us to sell 
them instead of selling them elsewhere we 
shall sell them to you on receiving proper price. 

The plaintiffs’ case was that in viola- 
tion of this stipulation defendant 1 sold 
a 4 annas out of the share purchased 
by him to defendants 2 to 6, 'and coming 
to know of it they made the necessary de- 
mands, namely, the talab-i-mowasibat 
and the talab-i-ishtishhad and then in- 
stituted the suit. 

Defendants 3, 4 and 5 contested the 
suit. Their allegations were that defen- 
dant 6 was a minor and was not properly 
represented, that there was no contract 
for re-sale such as was alleged on behalf 
of the plaintiff, that the defendants were 
bona fide purchasers and that the for- 
malities requisite for the demands for 
pre-emption were not observed. 

The minority of defendant 6 was proved 
and he not being properly repre- 
sented the Munsif, holding that the re- 
quisite demands had been made by the 
plaintiffs, gave them a decree for 5/6ths 
share in the property, namely, the 
4 annas share of the tank and its 
banks. He dismissed the suit as against 
defendant 6. The Subordinate Judge on 
appeal has dismissed the entire suit. 

The plaintiff’s first contention relates 
to the sufficiency of the demands. The 
position, so far as this matter is con- 
cerned, is this : The Subordinate Judge 
found the talab-i-ishtishhad was invalid 
inasmuch as it was not proved that when 
this demand was made there was a re- 
ference to the talab*i-mowasibat, and 
that under the law an express reference 
to the same is necessary. As regards the 
talab-i-mowasibat he was of opinion that 
of the three witnesses, 2, 3 and 4, who 
were called on behalf of the plaintiff on 
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this point, the first did not really prove 
it and the last one could not be relied on 
and that the second witness proved that 
one of the plaintiffs only offered Ks. 100; 
and did nothing else. An examination 
of the evidence of this witness, however, 
reveals a good deal more than what the 
S^ibordinate Judge has referred to in 
this way. He seems t^ have missed the 
point which is apparent on the face of 
the evidence of this witness, that the 
demand was made on the banks of the 
tank and immediately as the plaintiffs 
came to know of the fact that defendant 
1 had sold to the other defendants. On 
this point the argument that has been 
advanced on behalf of the appellants is 
that in the circumstances disclosed there 
was no necessity for a second demand, 
and reliance was placed on their behalf 
in this respect on the following passage 
in Mr. Ameer 'Ali’s Muhammadan Law, 
Edn. 4, Vol. 2 p, 727: 

But the talab-i-ishtiahhad may be combined 
with the talab-i-mowasibat, e. g, if at the time 
of the talab-i-mowasibat< the pre-emptor had 
the opportunity of invoking witnesses in the 
presence of the seller or the purchaser or on 
the premises to attest the immediate demand, 
It would sufifioe for both demands, and there 
would be no neoessitv for the second. 

This proposition has received judicial 
recognition in the case of Nundo Pershad 
Thakur v. Gopal Thakur (1), in which 
•Garth, C. J , Beverley, J., concurring, 
quoted in support of it Futawa Alam- 
giri, (V 268) and said : 

The talab-i-ishtishhad is only necessary if 
at the time of making the talab-i-mowasibat 
or immediate demand there was no opportu- 
nity of invoking witnesses ; as for instance, 
when the pre-emptor, at the time of the hear- 
ing of the sale was absent from the seller, the 
purchaser and the premises. But if he heard it 
in the presence of any of these and had called 
'On witnesses to attest the immediate demand 
it would suffice for both demands, and there 
would be no necessity for the other. 

This decision was overruled, but on a 
different point by a Full Bench of this 
Court in the case of Bujjuh Ali v. 
Ghundi Chum (2). In that case the 
question referred to the Full Bench was 
when the person claiming a right of pre- 
emption has performed the talab-i-mowasibat 
in the presence of witnesses, but not in the 
presence either of the seller or of the pur- 
chaser, or on the premises, is it necessary, 
when performing the talab-i-ishtishhad that 
he should declare that be has made the talab- 
1-mowasibat, and at the same time shopld 
Invoke witnesses to attest it ? 

(1) [1884] 10 Oal. 1008. 

(2) [1890J 17 Oal. 543 (F. B.). 
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This question was answered in the 
affirmative, bub the correctness of the 
proposition referred to above does not 
appear to have been in any way shaken 
Amongst the formalities necessary for 
the talab-i'ishtishhad, however, is that 
of invocation of witnesses. If this has 
been done in the first demand,' no second 
demand, according to the proposition 
above mentioned would be necessary 
The right is strictissimi juris and failure 
to perform the demands in accordance 
with the requirements of the Maho* 
medan law would defeat the plaintiff’s 
claim. This invoking of witnesses, as 
far as may be gathered from the autho- 
rities, is no mere matter of form ; it 
imparts to the demand a solemnity 
clothed in which the demand becomes 
not a casual one but on the other hand 
assumes the nature of a serious transac* 
tion. No particular form of words is 
necessary for the invocation of witnesses, 
but the claimant in the presence of wit- 
nesses must say to the following effect : 

Such a person bought such a property (suffi- 
ciently indicating the same) of which I am 
the shafi ; I have already claimed my right ol 
shufa and now again claim it, be, therefore, 
witness thereof : Ameer Ali on Muhomedan 
law, Edn. 4 Vol. 2, p. 725. 

The last word or words to that effect 
must be said even where the two demands 
are combined into one. The importance of 
this invocation as an essential part of 
the ceremony has been impliedly recog- 
nized in several oases amongst which 
reference may be made to Jadu Singh 
V. Bajkumar (3), Bamdular Misser v. 
Jhumack Lai Misser (4). This part of 
the ceremony being admittedly absent 
even in respect of the demand that has 
been proved in plaintiffs* favour by their 
witness 3, the plaintiffs cannot pos- 
sibly succeed under the Mahomedan 
law on which they rely. 

The second contention urged on behalf 
of the appellants is that they are entitled 
to succeed on the basis of the contract 
embodied in the sale-deed, to which 
reference has already been made. There 
was an issue framed by the trial Court 
which was to the effect as to whether 
there was such a contract with the de- 
fendant 1 to re-sell and whether de- 
fendants 2 to 5 were aware of it. This 
issue was decided in plaintiffs’ favour by 
the trial Court, but there has been no 

(3) 7 B. L. R. A. 0. 171=13 W. R. 177. 

(4) 8 B. L. R. 455=17 R. 265. 
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reference to it in the judgment of the 
lower appellate Court. It would have 
been necessary for us to send the case 
back to the lower appellate Ooart for the 
determination of the facts in connexion 
with that issue and also to express our 
opinion as regards the validity of this 
contract. ‘ This has been rendered un- 
necessary by reason of the failure of the 
plaintiffs to have defendant 6 properly 
represented in the suit. I am not pressed 
by the appellants’ arguments which have 
been directed to re open the decree of 
the Munsif dismissing the suit as 
against the said defendant The result 
is that even if the plaintiffs succeed on 
the footing of the contract they cannot, 
in any event, get a decree for the one- 
sixth share which belongs to that defen- 
dant. Now in.a suit for specific perfor- 
mance on a contract of this kind the 
principle on which the Court will pro 
oeed is that a contract for the sale of 
property in one lot will generally bo 
considered indivisible, and the Court 
will not, as a general rule, compel spe- 
cific performance of the contract, unless 
it can execute the whole contract. Or 
as Lord Romilly, M. R. expressed it : 

Thia Court cannot speoifioally perform the 
contract piecemeal, but it must be performed 
in its entirety if performed at all ; Merchants 
Trading Co. v. Banner (5). 

It is true that there are exceptions to 
this rule Which may be justly made in 
view of the circumstances of any parti- 
cular case. Even in cases where the 
contract is plain and certain in its terms 
and obligatory on both parties, which 
cannot readily be said of the contract in 
the present case, the right to spe 3 ifio 
execution is not absolute and its enforce- 
ment must rest on the sound discretion 
of the Court, a judicial discretion, to bo 
exercised according to the established 
principles of equity. In the present case 
the plaintiffs by their conduct have made 
it impossible for the Court to give effect 
to the contract in its entirety. The prac- 
tical result of it is that defendant 6, 
a stranger, will have his title to one- 
sixth share and that both cannot be in- 
terfered with. He certainly, and the 
other defendants through or under him 
possibly, will always be able to defeat 
the very object which the law of pre- 
emption aims at. What reason is there 
then to give preference to t he plainti ffs 

(5) cmi] 12 fiq. 18=40 L. Z. ‘ Oh. 515=T9 
W. R, 707=24 L. T. 861. 

✓ 
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over the defendants in the matter of the* 
share in suit ? I am accordingly of opin- 
ion after giving my beat consideration 
to the case that the second contention of 
the appellant should not be enterbained. 

The result, in my opinion, is that this^ 
appeal should be dismissed with costs. 

Cuming, J.“— I agree. The appeaUie 
dismissed with costs. 

D.r/r.k. * Appeal dismissed. 


A. I. R. 1928 Calcutta 586 

Oammiade and S. K. Ghose, JJ. 

Dudu Bhuiya — Plaintiff — Appellant 

V. 

Duman Bhuiya and another — Defen- 
dants — Respondents. 

Appeal No. 364 of 1926, Decided on 
2Ist June 1928, from appellate decree 
of 2nd Dist. Judge, Dacca, D/- 12th 
September 1925. 

Bengal Tenancy Acty Sch. 3, Art, B—If at the 
time of actual taking possession the person so 
taking possession occupies position of landlord 
the article applies-^Whether he .occupied that 
position when he purchased interest of which he 
dispossessed the tenant is immaterial. 

All that Art. 3 says is that the special period 
of limitation of two years is laid down for 
suits for recovery of possession by a raiyat or 
an under- raiyat where the dispossossor is a 
landlord, and th)*t the date from which the 
limitation runs is the date of dispossession. If 
at the time of the aotui>l taking of possession, 
the person so taking possession occupied the 
position of landlord, the article applies. It 
is perfectly immaterial whether or not that 
person occupied that position at the time he 
purchased or purported to purchase the in- 
terest of which he dispossessed the tenant. 

[P 586 0 2] 

Jatish Chandra Quha and Suresh 
Chandra Talukdar — for Appellant. 

Sarat Chandra Basak and Charu 
Chandra Choudhury — for Respondents. 

Judgment. — This appeal is by the 
plaintiff against the dismissal by the 
Courts below of his suit, which was for 
declaration of his raiyati interest in five 
plots of land and for recovery of posses- 
sion. The plaintiff was a oosharer in a 
certain taluk and in addition to this he 
acquired the raiyati interest in the five 
plots of land in suit. One Peari Poddar 
sued the plaintiff for money, and obtained 
a decree, in execution of which he 
brought the plaintiff’s taluki interest to 
sale. That interest was sold in execution 
of the decree and was purchased by 
Peari Poddar. Defendant 1 is a trans 
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foree from Peari Poddar. Possession was 
taken some time in the year 1917. The 
Court of first instance decreed the plain- 
tiff's suit; but the learned Court of 
appeal below dismissed the suit, holding 
that it was barred by the special rule of 
limitation laid down in Art. 3, Soh. 3, 
Ben. Ten. Act. In appeal it is contended 
bhat the rule of liojitation applied by 
the learned Additional Judge is not applic- 
able; ...because it is contended that the 
person who dispossessed the plaintiffs 
had not occupied the position of landlord, 
both at the time of dispossession and at 
the time of his purchase of the interest 
of the plaintiff. 

Reference has been made to the sale 
certificate which describes the property 
sold as a share in the taluk and as being 
in the khas possession of the judgment- 
debtor. From this it is contended that 
Peari Poddar purported to purchase not 
merely the landlord’s interest but also 
the right to khas possession and that, 
therefore, the article in the schedule of 
the Bengal Tenancy Act does not apply. 
There is no force in the argument. All 
bhat the article says is that the special 
period of limitation of two years is laid 
iown for suits for recovery of possession 
by a raiyat or an under-raiyat where the 
iispossessor is a landlord and that the 
iate from which the limitation runs is 
ihe date of dispossession. The only thing 
with which wo are concerned is whether 
Dr not at the time of the actual taking 
Df possession, the person so taking pos- 
session occupied the position of landlord. 
If he did so, the article applies. It is 
perfectly immaterial whether or not that 
person occupied that position at the time 
he purchased or purported to purchase 
bho interest of which ho dispossessed the 
benant. 

The suit has been rightly decided and 
bhe appeal *fails and is dismissed with 
DOStS. 

d.r./rk. Appeal dismissed. 
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Special Bench 

Rankin, C. J., and C. C. Ghose and 
Buokland, JJ. 

In the matter of Harmukhrai Duliohand, 
Income-tax Reference made by the 
Commissioner of Income-tax, Bengal, De- 
cided on 26th March 1928. 


(a) Income-tax Act, 8s, 22 (4) and 23 (2)— 
Notice, 

The notioes under Ss. 22 (4) and 8. 23 (2) maj 
be comprised in one document without com • 
mitting any illegality. A. I, B, 1928 All. 283 
Rel. on. [P588 C 2] 

(b) Income-tax Act (1922) Ss, 23 (4) <fc 22 (4 

Return made by assessee — Notice under Ss, 21 

(2) and 22 (4) served — Notice under S. 23 (2' 
complied with but not under S. 22 (4)— Assgss' 
ment can be made under S. 23 (4), 

Where an assessee has made a return ii 
compliance with a notice under S. 22 (2) anc 
thereafter a notice has been served upon hin 
under S. 23 (2) and also a notice under S. 22 (4 
and the assessee has complied with the notice 
under S. 23 ( 2) by producing the evidence upot 
which he relies but has failed to comply witl 
the notice under S. 22 (4) the Income-ta] 
Officer is entitled to make an assessment unde 
S. 23 (4) for failure to comply with notice unde 
S. 22 (4) : A. I, R. 1927 Pat. 390, Diss. 
A I, R, 192G Lah, 161, Kxplr, A. I, B, 1925Cal 
890, Foil. [P 590 C 1 

Rankin, C. J . — In this case the Com 
missioner of Income-tax has referred twc 
points of law to this Court for its opinioi 
under S. 66, Income-tax Act (11 of 1922) 
Before setting out the form of the ques 
tion it may be as well to premise that th 
assessees in this case are a firm callet 
Messrs. Harmukhrai Duliohand. 

It appears that on 4:th May 1926, ai 
ordinary notice was served upon then 
under Cl. (2), S. 22, requiring them t( 
render a return. of their income for th 
purpose of income-tax. It appears tha 
the year by which this firm goes ii 
maintaining its books of account is th 
Dewali year and the year of assessmen 
was 1982-83, the previous year or th 
year of accounting being, therefore, 1981 
82. On 22nd July 1926 a notice unde 
S. 22 (4) was served upon them askin 
that they should produce their books o 
account for the Dewali year 1980-81 am 
1981-82 and on 6th August 1926, the asses 
sees submitted a return The return whicl 
they submitted consists of the words ani 
figures “Loss Rs. 26,000” under the heai 
“Business.” A notice was then issuei 
upon them being a combined notice pur 
porting to be under Cl. (2j, S. 23 and als 
Cl. (4), S. 22. That required them t 
produce the accounts for 1980-81 an 
1981-82 and also gave them an opportu 
nity to call any other evidence on whic! 
they might rely in support of their r< 
turn. On the date fixed by the no tic 
the books of 1981-82 were examined an 
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various adjournments were taken for the 
production of the books of 1980-81. There 
was a hearing on appointment on 26th 
August 1926, on 10th January 1927 and 
on 16th February 1927, and the final 
order of assessment was not made till the 
26tji February 1927. Although, there- 
fore, these books for 1980-81 were called 
for, at all events, on 6th August 1926, 
they were not produced by the following 
February at the time when the assess- 
ment was made The income-tax autho- 
rities have 'held that ample time was 
given for their production and that 
their non-production was wilful, as in- 
deed it is reasonably obvious from the 
dates and also from the inconsistent 
stories told by these assessees to the 
•'effect that their books for the year in 
question were sent to Bikaneer because of 
the Calcutta riots and also because of 
settling some disputes. The finding of 
fact is that these accounts are still deli- 
berately withheld. There can be no 
question that for the purpose of finding 
what was the profit or loss for the year 
1981-82 it is necessary to get the books 
of the year previous to that because on 
.any question of loss caused by fall in the 
value of stock it is most necessary to see 
on what basis the valuation has been 
taken. The result, therefore, was that 
'the assessees had deliberately withheld the 
best evidence — indeed the only evidence 
— that would enable one to test the ac- 
•^curacy of the return. 

It is in these circumstances that the 
assessees, having failed before the income- 
tax authorities requested that two points 
of law should be referred to this High 
Court by the Commissioner of Income- 
tax. The first question is: 

Was the notice under S. 22 (4) which was 
issued in the case so defective as to be legally 
null and void ? 

The second question is this: 

If an assesses has made a return in compli- 
ance with a notice under 8. 22 (2) and there- 
after a notice has been served upon him under 
8. 23 (2) and also a notice under 8. 22 (4), and 
the assessee has complied with the terms of the 
notice under 8.23 (2) by producing the evi- 
dence upon which he relies, but has failed to 
comply with the notice under S. 22 (4) is the 
Income-tax Ofidoer entitled to make an assess- 
ment under S. 23 (4), for failure to comply with 
the notice under S 22 (4), or is he bound to 
0 ?roceed under S. 23 (3) 


In my opinion both of these questions 
must be answered against the assessees. 

The first question is whether there is 
anything illegal in the issue of a notice 
under S 23 (2) and S. 22 (4). I am of 
opinion that there is no reason why these 
two notices should not be comprised in, 
one document. The position is that the 
assessee is given one date on which he is 
first of all to produce certain accounts or 
documents required by the Income-tax 
Ofificer and he is also told that on that 
same date he will get an opportunity of 
produ 2 ing any further evidence upon 
which he relies. I can see no objection 
at all to that procedure and I observe 
that in the case cited to us from the 
Allahabad High Court decided on 4th 
January of this year [Chandra Sen Jaini^ 
In the matter of (l)] a Division Bench 
of that Court was of the same opinion. 
In my judgment there is no difficulty 
upon the answer to the first question. 

The second question depends upon the 
construction to be put upon Ss. 22 and 
23 of the Income-tax Act. By S. 22 
provision is made to the effect, in the 
case of companies, that the principal 
officer shall before 15th June in each 
year furnish a return of income with- 
out being asked. Provision is also made, 
in the case of other persons whose 
total income is, in the Income-tax 
Officer’s opinion, such as to reader such 
persons liable to income-tax, that the In- 
come-tax Officer may serve a notice re- 
quiring a return to be made. The con- ' 
eluding paragraph of that section then 
provides that the Income-tax Officer may 
serve on the principal officer of any 
Company or on any person upon whom a 
notice has been served under sub-S. (2) a 
notice requiring him, on a date, to be 
therein specified, to produce, or cause to 
be produced, such accounts or documents 
as the Income-tax Officer may require 
provided that he shall not require the 
production of any accounts relating to a 
period more then three years prior to tl^e 
previous year. That provision which 
enables the Income-tax Officer to require 
the production of accounts or documents 
is in the case of persons other than com- 
panies a power given on condition that a 
notice has been served requiring the 
making of a return. There is no sign in 
that clause of any further condition. 

(1) a. I. R. 1928 All. 288. 
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When we come to the next section we In my judgment, the exposition which 


find that the section begins by dealing 
with the case of a return as to which the 
Income-tax Officer is satisfied. In that 
case he assesses on the basis of the return. 
It then goes on to ‘deal with a case where 
the Income-tax Officer has a reason to 
believe that a return made is incorrect or 
incomplete, and the language of the 
statute imposes upon the Income-tax 
Officer the duty of serving upon the as- 
sessee a notice requiring him either to 
attend at the Income-tax Officer’s office 
or to produce any evidence on which 
such person may rely in support of the 
return. The meaning of that clause is 
that when a return is made the Income- 
tax Officer shall not reject it and take 
some other basis as the basis of assess- 
ment without giving the assessee an op- 
portunity to appear .before him and give 
any evidence which he may desire to 
give. The power under Cl. (4), S. 22, is 
power to the Income-tax Officer which 
has reference to accounts and documents 
and to no other form of evidence. The 
right under S. 23 (2) is a right to call 
any evidence that the assessee may desire 
to call. 

The last clause of S. 23 deals with 
three different oases and for that reason 
perhaps the section is not so clearly 
drafted as it might be. It begins ,by 
taking the case of an assessee who makes 
no return at all and it says that the In- 
come-tax Officer shall assess him to the 
best of his judgment. It then deals with 
the case of a person who has been ordered 
to produce accounts or documents and 
has failed to comply with the require- 
ment. His is the same fate; the In- 
came-tax Officer makes the assessment 
to the best of his judgment. It then 
deals with the third case — the case of a 
person who having made a return fails to 
comply with all the terms of a notice 
issued under sub-S. (2) of S 23. Upon 
that the contentions that are raised are, 
first, that no notice to produce accounts 
or documents can validly issue after the 
return is filed; and secondly, that if in 
fact a notice is issued under S. 23 (2) 
it is impossible for the assessee to be 
penalized for the mere non-production 
of accounts ; in other words, the second 
caae contemplated by Cl. (4), S. 23 is no 
longer a case of which the assessee can be 
deemed to be an instance. 


the Commissioner of Income-tax has given 
is correct. He points out that the sub-sec- 
tion contemplates three distinct cases and, 
to my mind, it is abundantly shown by 
him that there is no warrant in the 
statute for saying that after a return is 
made the power given by Cl. (4), S. 22 
is gone. The only ground which I have 
discovered for that opinion is the inser- 
tion of the harmless words “ having 
made a return ” into Cl. (4), S. 23. 
It seems paradoxical and improbable 
that the making of .a return should put ' 
afi end to the power of the Income tax 
Officer to require the production of 
accounts. One would naturally suppose 
that the Income-tax Officer having seen 
a return may in some cases be in a better 
position than he would otherwise have- 
been to say whether he thinks it neces- 
sary to inspect books of accounts or other 
documents or not. But apart from that 
question it is at least extraordinary that 
a limit upon the power given by Cl. (4), 
S< 22 should bo made in the dubious 
and inferential manner which is sug- 
gested, namely, by the words “having 
made a return ” being inserted in Cl. (4), 
S. 23. In my judgment, there is no 
basis either as a matter of business or as 
a matter of construction for the opinion 
that the moment a return is filed the 
right of the Income-tax Officer to require 
the production of accounts under S. 22 
(4) is gone. 

If that bo so the next question is^ 
whether it can be contended that be- 
cause in fact a notice under Cl. (2), 
B. 23 was served upon this firm the 
power provided by Cl. (4) of that section 
to meet a case of withholding of ac- 
counts can no longer bo exercised. In 
my judgment there is no ground for 
that contention either. The Income-tax 
Officer in this case had asked the assessees 
first of all, to produce their books ; 
secondly to attend upon him ; and thirdly, 
at the same time, to produce any other 
evidence they like. If the assessees are 
not in default, if they produce their 
books and attend, then, whether they 
produce other evidence or not, it will no 
doubt bo for the Income-tax Officer to 
proceed against the assessees under sub- 
S. (3) of that section. But if when the 
date comes it turns out that the assessees 
are withholding their books of account 
but want to produce some other evidence 
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it seems to me reasonably plain that the 
Income-tax Officer may well say : 

You are in default for withholding your ac- 
counts ; you will be dealt with on that basis. 
In the absence of available accounts neither 
argument nor other evidence is anything but a 
waste of time. If is mera palpatio. You will 
be treated as defaulters and in no other way. 

In my judgment that is what the 
statute intends. The statute intends 
that persons who deliberately make 
lefault in producing their accounts when 
isked to do so under Cl. (4), S. 22, 
ffiall be treated as defaulters and that 
bhe Income-tax Officer shall make the 
assessment to the best of his judgment. 

It has been said that the Income-tax 
Officer must proceed in a judicial manner 
ind S. 37 has been mentioned in this 
sonnexion. Fundamentally no doubt the 
[ncome-tax Officer must proceed in a 
judicial spirit and come to a judicial 
3 onolusion upon properly ascertained 
Pacts; though I would point out that the 
[ncorpe-tax Officer is not a Court, he 
aas not the procedure of a Court, and 
be is to some extent a party and Judge in 
bis own case. However true it be and 
:or whatever purpose it be true that the 
issessment to income-tax is to be done 
n a judicial manner, the first thing 
vhich must be laid down as a condition 
Defore a person can complain of any 
ieparture from this principle is this : that 
10 too must produce the evidence which 
the law requires him to produce. It is 
idle and absurd for a person who has 
books of account and deliberately with- 
holds them to complain cf not being 
treated in a judicial manner. The judi- 
cial manner is a manner which proceeds 
upon evidence, and the basis of the 
statute is to see that available evidence 
is produced. It is then, and only then, 
that the assessment is to be made upon 
a judicial consideration of the evidence. 
Otherwise it is to be made “ to the best 
of his judgment ” and brevi manu. 

In my judgment, there is no founda- 
tion for the assessees* contention on 
either of the points that have been re- 
ferred to us. It seems to me, therefore, 
that the answer to these two questions 
should bo as I have indicated, to the first 
“ No to the second “ Yes.” 

It only remains to mention certain 
cases which have been drawn to our 
attention. One is a decision of the High 
Court of Patna which is said to bo 
reported in the Eighth Volume of the 
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Patna Law Times* and a report from the 
All India Reporter has been allowed to be 
used. In that case it would appear that 
the learned Judges were not satisfied that 
a notice under S. ^2 (4) has been issued 
at all. They seem to think on the basis 
of the words “having made a return” 
under S. 23 (4) that the power to call 
for books and documents is limited to the 
period prior to the filing of the return. 
But they say that 

even if we assume that notice under S. 22 (4) 
can be issued after a return has been filed and 
notice not having been issued in this case sum- 
mary assessment was illegal. 

It appears to me, therefore, that the 
view that the right to issue a notice 
under 01. (4), S. 22, comes to an end on 
the making of a return was not essential 
to the decision in that case ; bub, in any 
event, I disagree with that opinion. It 
seems to me to have no merits whether 
as a matter of business or of construc- 
tion of the statute. 

The next case to which we were re- 
ferred was the case of Duni Ghand 
Dhani Ram v. Commissioner of Income^ 
tax (2) decided by Mr. Justice LeRos- 
signol and Mr. Justice Martineau. That 
was a case where, it seems to me, that no 
law was laid down which is not in 
harmony with the view which I have 
endeavoured to express. That was a case 
where an assesses had made a return of 
his income. He was called upon to pro- 
duce his books of account and he did 
produce his books of account. That 
being so he was in the position of a man 
who must under 01. (2), S. 23, be given 
a proper opportunity to support his own 
return by such evidence as he desires 
and whether his return was supported 
by further evidence or n^^t the Commis- 
sioner was bound to assess him not on 
the footing that he was a defaulter but 
on the footing that his return ought to 
be accepted save in so far as there might 
be good reasons for criticizing it. The 
learned Judges in that case, so far as I 
can see, have laid down no law to the 
effect that a person who is in default by 
wilful failure to produce accounts is not 
within the summary power given by 
01. (4). S. 23. 

Another case to which we have been 
referred is a decision of Mr. Justice 

[* Vide Brij Raj Bang Lai v. Commissioner 
• of Income- tax t A, J. JB. 1927 Pat, 390=8 
P. L, T, 686.] 

(2) A. I. R. 1926 Lah. 161=7 Lah. 201. 
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‘tJreaves and Mr. Justice Maker ji of this 
Oourt in the case of Nirmal Kumar 
Singh v. The Secretary of State (3). 
There, again, we have a case of an 
assessee who made a return and produced 
his accounts. At the time when he pro- 
duced l\is accounts various matters were 
gone into between his gomasta and the 
IiJbome-tax Officer. Without giving a 
proper notice requiring# him to produce 
such evidence as he might desire in 
support of his return the Income-tax 
Officer assessed him upon a basis incon- 
sistent with his return and in these cir- 
cumstances one learned Judge thought 
that the statute had been substantially 
• complied with and the other learned 
Judge (Mr. Justice Mukerji) took the 
view that the informality was one which 
had not been waived and could not safely 
be ignored. In the course of that judg- 
ment there is not only nothing to the 
effect that the power to call for accounts 
must be exercised before the making of 
the return, but that judgment supports 
what the Income-tax Officer has done 
in this case. 

Two cases have been drawn to our 
attention on the part of the Advocate- 
General. Oae contains some expressions 
in a judgment of my own in an Income- 
tax Reference heard on the Wth 
January 1927; in the matter of Bam 
Kissen Das Bagri and the other is a 
judgment of Mr. Justice Walsh and 
Mr. Justice Banerji of the Allahabad 
High Court in Chandra Sen Jaini In 
>the matter of (l). There, too, the dictum 
in the Patna case to which I have re- 
ferred was dissented from and there, too, 
it was held that a combined notice under 
S. 22 (4) and S. 23 (2) was a proper 
-notice. 

In these oircumstanoes it appears to 
mo that the questions put to us must be 
answered against the assesseos and that 
tthe assossoes must pay the costs of this 
Reference. 

C. C. Ghose, J. — I agree. 

Buckland, j. — I agree. 

D B./r.k. Reference answered. 


(3) A. I. R. 1925 Oal. 890. 
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Mitter, j. 

Prodip Singh Jamadar and another — 
Dofendan ts — Petitioners. 

v. 

Ramani Mohan Sen — Plaintiff — Op- 
posite Party 

Civil Rule No. 280 of 1928, Decided on 
22nd Juno 1928, from decree of Sm. C. 
C. 2ad Sub-Judge, Mymensingh. 

(a) Bengal Municipal Act ( 3 of 1884), S, 85 
{a) — Defendants holding ijara of a market place 
within Municipality and issuing licenses to 
others to sell wares on the land — Ijaradars are 
the persons who really occupy holding within 
Municipality. 

The petitioners were ijaradars of a certain 
plaoei described as a oattie market, within the 
Munioipality and they made their collection of 
rent and carried on their business on the hold- 
ing in respect of which the assessment had 
been made although they resided elsewhere. 
On that holding a oattie market was held on 
hat days^and the holding remained vacant on 
other days. The persons who sold their wares 
in the market were sort of licensees under 
petitioners. Munioipality brought a suit against 
the petitioners to recover tax under S. 65 (a). It 
was contended that this personal tax could not 
be levied as they were not occupiers of the hol- 
ding 

Held : that the ijaradars were th) persons 
who really occupied the holding within the 
Municipality. [P 692 0 1] 

{h) Bengal Municipal Act (3 o/ 1884), S. 85 
Cl. [a) — Bolding claimed jointly — Pax is to be 
assessed on each separately according to cir- 
cumstances and property of each within Muni- 
cipality. 

Whether the holding is claimed jointly by two 
or more persons Cl. (a) suggests that a tax is to 
be assessed on each separately according to the 
oircumstanoes and property of each within the 
Munioipality : A. I, R. 1922 Cal. 46, Foil. 

[P 592 C 1] 

Birendra Kumar De — for Petitioners. 

Kali Kinkar Ghakravarti and Prohodh 
Nath Sanyal — for Opposite Party. 

Judgment. — This Rule was issued on 
the Chairman of the Muktagacha Muni- 
cipality to show cause why the decree of 
the Small Cause Court of the Second 
Subordinate Judge of Mymensingh for re- 
covery of Rs. 105 from the defendants 
who are petitioners before me should not 
be set aside. Two grounds are urged in 
support of this rule. It is said that the 
Munioipality had no right to levy this 
personal tax as the defendants were not 
persons who were occupiers of holdings 
witbin the meaning of S. 85, Bengal 
Municipal Act It is argued in the second 
place that, in any event, the assessment 
of the Munioipality is ultra vires seeing 
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that the assessment was a joint assess* 
ment against both the defendants who 
are petitioners before me. It appears that 
the petitioners who are the servants of 
the Maharaja, obtained an ijara of a cer- 
tain place which is described as a cattle 
market within the Municipality and they 
make their collection of rent and carry 
on their business on bolding No. 282 in 
respect of which the assessment has been 
made although they reside elsewhere It 
appears that on this holding a cattle mar- 
ket is held on hat Says and the holding 
remains vacant on other days. The per- 
sons who sell their wares in the market 
are sort of licensees under the ijaradars 
i. e., the defendants and the ijaradars are 
the persona who really occupy the hold- 
ing within the Municipality. The first 
contention, therefore, that the Munici- 
pality had no authority to assess tax on 
the defendants because *they did not oc- 
cupy the holding within the Municipa- 
lity must fail. 

The second ground taken is one of sub- 
stance and must prevail. It appears that 
there has been a joint assessment under 
S. 85, Cl. (a), Bengal Municipal Act, 
against both the defendants S. 85 (a) 
reads as follows: I need only quote the 
material portion: 

The Commisaioners may, from time to time, 
at a meeting convened expressly for the pur- 
pose, of which due notice shall have been given, 
and with the sanction of the Local Government 
impose within the limits of the Municipality 
one or other, ‘or' both of the following taxes : 

(a) a tax upon persons occupying holdings 
‘'within the Municipality according to their 
oircumstanoes and property within the Muni- 
cipality.’* 

Whether the holding is claimed jointly 
by two or more persons, 01. (a j suggests 
to my mind that a, tax is to be assessed on 
each separately according to the circum- 
stances and property of each within the 
Municipality The contention raised by the 
learned vakil for the opposite party, that 
these persons should be treated as one 
person, seems to me not to be tenable. 
For to accept that construction would be 
to take a view inconsistent with the 
language of Cl. (a) which suggests that 
each person must be taxed personally ac- 
cording to the circumstances and property 
of each within the Municipality. The 
oircumstanoes and the property of two 
joint occupiers must of necessity vary and 
two persons occupying holdings could not 
be regarded either as a corporation con- 
sisting of several members as one person 


in the eye of the law or as one Company^ 
consisting of several members. This view 
receives support from a decision of thm 
Court in the case of Chairman of th^ 
Jalpaiguri Municipality v. Jalpaiguri^ 
Tea Co. Ltd. (l). Mr. Justice Mookerjee 
in dealing with the question as to what 
is the proper interpretation which is to- 
be put upon S. 85 (aj observed as follow^: 

The language doeg not justify such a res- 
tricted interpretation; and there is no good, 
reason why in places where the personal tax ia 
in operation, several ’persons occupying the 
same holding should not each be subject to as- 
sessment. according to their respective oircum-- 
stances and property within the Municipality. 

Mr. Justice Buokland concurred witb 
Mr. Justice Mookerjee and observed that, 
in his judgment 

the tax under S. 85 (a) was in the nature of a.* 
poll-tax leviable on persons. Not however 
merely as persons, but according to their oir* 
oumstances and the property within the Muni- 
cipality; 

and he held that there were two Com-' 
panies in that case who were occupying, 
the holding though joint occupiers of 
holding and each of them was liable to- 
be taxed under S. 85 (aj. In that case-' 
separate tax was assessed on each of the 
Companies and the contention was that 
they should have been jointly assessed. 
That contention, however, was not acoep-- 
ted and the view was taken that each 
person occupying the holding should be- • 
assessed separetely. The Municipality of 
Muktagaoha, by assessing a joint personal 
tax on each of the two defendants, has 
contravened the provisions of S. 85 (a), 
Bengal Municipal Act. Their action- 
must consequently be regarded as ultra- 
vires and the suit based on snob an action 
which was beyond the powers of the^ 
Municipality must be dismissed. 

The Rule is made absolute and the 
judgment and decree of the lower appel- 
late Court must be set aside. There will 
be order no as to costs. 

d.b./r.k Buie made absolute* 


(1) A. I. R. 1922 Oal. 46. 
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A. I. R. 1928 Calcutta 593 

Cuming and Mukhebji, JJ. 

Mahendra Nath Kamilya — Plaintiff — 
Appellant. 

V. 

Khetra Mohan Bera and another — De- 
fehd ants — Eespondents. 

Appeal No. 597 of 1925, Decided on 
30th January 1928, from appellate decree 
of 2nd Sub-Judge, Midnapur, D/“ 19th 
December 1924. 

(a) Provincial Small Cause Courts Act^ 
Sell. 2, Art, 11 — Suit framed as money suit — 
General •prayer in plaint for relief to which 
plainti jf may he entitled — Suit cannot he trea- 
ted as one under Art. 11. 

To bring suit ■with Art. 11 it must be one 
brought expressly for determination or enforce- 
ment of right to or, interest in immovable pro- 
perty. 

Where a suit is framed by the charge-holder 
as a suit for money, the fact that there is a 
general prayer in the plaint asking for such 
other or further reliefs as the Court may in jus- 
tice and equity consider the plaintiff to be enti- 
tled to the suit cannot convert the suit into one 
under Art. 11. [U 594 C 2] 

(h) Provincial Small Cause Courts Act, 
Sell. 2, Arts. 41, 42, 44 — Suit for contribution 
not cognizable by Small Cause Court must fall 
within either Art. 41 or Art. 42 or Art. 44. 

A suit for contribution is ordinarily cogniz- 
able by a Small Cause Court. The suits for 
contribution over which the Small Cause Court 
has no jurisdiction are those specified in Arts. 
41k and 42, or possibly uader Art. 44 : lb Cal. 
713, Foil. [P 594 C IJ 

(c) Civil P. C., 0. 4i, £i. 33 — Decree passed 
against some sets of defendants being really a 
combination of several decrees against several 
sets of defendants— Only one set of defendants 
appealing — Decree cannot be set aside in ap- 
peal against all defendants. 

Per MukherJi,J. — Where the decree passed 
by the trial Court against some sets of defen- 
dants is really a combination of several decrees 
against the several sets of defendants, and only 
one set of defendants appeals, the appellate 
Court cannot set aside the decree in whole. 

[P 595 C 2] 

{d) Transfer of Property Act, S. 100 — Per- 
son paying off existing charge or mortgage debt 
is allowed to stand in the shoes of the mortgagee 
and given a charge on the property. 

Per Muhherji, J , — When the act in respect of 
the doing of which compensation is sought con- 
sists in paying off an existing charge or mort- 
gage debt the Courts have never found any 
difficulty in allowing the person making the 
payment to stand in the shoes of the mortgagee 
and in giving him a charge on the property : 
2 I. A. 131 ; 10 Cal. 1035 {P. G.) ; 15 All. 304 
(P. C.) ; 26 Mad. 686 (F. B) ; 31 Mad. 439; and 
40 Bom. 646; Foil. [P 595 0 2] 

(e) Provincial Small Cause Courts Act, 
Sch. 2, Art. 41 (Per Mukherji, J.) — Common lia- 
bility is essence of right of contribution — Action 


for contribution is suit by one of several par- 
ties who discharges common liability — Words 
''sharer” and "joint property” in Art. 41 are 
to be understood with reference to common lia- 
bility and not in sense of "undivided sharer In 
property” and "property in which shares are 
undivided.” (contra Cuming, J.) 

A common liability is the essence of a right of 
contribution, and an action for contribution 
is a suit brought by one of several parties who 
has discharged a liability common to all of 
them to compel the others to make good their 
shares. The words “sharer’' and “joint pro- 
perty” are to be understood with reference to 
this common liability that has been discharged 
and not in the sense of an “undivided sharer 
in the property” and “property in which the 
sharers are undivided”: l^A.L.J. 4:b2, Pel, 
on. [P 596 C 1] 

(/) Provinci'al Small Cause Courts Act, 
Sch, 2, Art. 42 (Per Mukherji, J.) Purchaser 
redeeming mortgage is in the position of joint 
mortgagor — Fact that decree had been obtained 
on mortgage is immaterial as decree does not 
extinguish security though security may be 
merged in decree — (contra. Cuming, J.) — 
Transfer of Property Act, S. 95. 

A purchaser who redeems the mortgage is in 
the same position as if he were a joint mort- 
gagor and the fact that a decree had been ob- 
tained on the mortgage is also immaterial be- 
cause the decree on the mortgage does not ex- 
tinguish the security though the security may 
be merged in the decree : 18 A. L. J . 694 and 
21 C. L. J. 104, Foil. [P 596 C 2] 

Sarada Charan Maiti and Apurha 
Charan Muherji — for Appellant. 

Panchanan Ghose and Bhupendra 
Narayan Bera — for Respendents. 

Cuming, J. — This appeal arises out of 
a suit for contribution. A mortgage was 
executed by one Joy Jana, father of de- 
fendant 8, in 1305 in respect of a certain 
property. Portions of this property were 
sold at various times to various persons 
among them being plaintiff and defen- 
dants 1 and 2. The mortgagee brought a 
suit for the realization of the money and 
the property was put to sale. The plain- 
tiff deposited the mortgage money, saved 
the property and brought this suit for 
contribution. 

The defendants adduced various pleas 
in defence. The first Court decreed the 
suit for various amounts against defen- 
dants 1 to 6. On appeal to the District 
Court it was held that the suit was 
barred by limitation, that the suit was 
bad for nonjoinder of one Akhil Seal and, 
that further there was no evidence to 
show the value of the different pieces of 
land, and so the plaintiff could not suc- 
ceed. That Court allowed the appeal and 
dismissed the suit. The plaintiff has ap- 
pealed to this Court. The respondent has 
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raised a preliminary objection that no ap- 
peal lies. His contention is that 8. 102, 
Civil P. C., is a bar as the suit is of the 
nature cognizable by the Court of Small 
Causes, etc , below the value of Rs. 500. 
Admittedly the suit is below the value 
of Rs 500 and the only question then to 
be decided is whether the present suit is 
a suit of the nature cognizable by a 
Court of Small Causes S, 15, Small 
Cause Courts Act, provides that a Court 
of Small Causes shall not taka cognizance 
of the suits specified in Soh. 2 of the Act 
and that all other suits of which the 
value shall not exceed Rs 500 shall be 
cognizable by such Courts. 

A suit for contribution is ordinarily 
cognizable by a Small Cause Court. The 
suits for contribution over which the 
Small Cause Court has no jurisdiction 
are those specified in Arts. 41 and 42, 
Sch. 2, or possibly under Art. 44. Bisva 
Nath Shah v. Naha Kumar Ghowdhuru 
(l). The present suit does not,- as far as 
I can see, fall under Art 41. 

These persons, plaintiff and defendants, 
are not cosharers in a joint property. 
They are specific owners of specific por- 
tions having purchased them at various 
times from defendant 8. Neither does 
it fall under Art. 42 for none of 
these persons wore mortgagors and the 
money was not paid by one of several 
joint mortgagors for redemption of the 
mortgaged property. It has not been 
contended that it falls under Art. 44 
It has been urged that it is a suit for 
the determination or enforcement of a 
charge on immovable property and so 
falls under Art. 11. The argument is 
this that the plaintiff having paid up the 
whole of the mortgage decree and so 
saved the property from sale has acquired 
a charge on the properties which he has 
saved from sale for the amount due from 
the other owners of the property. 

“Charge” is defined in S. 100, T. P. 
Act, in the following words : 

Where immovable property of one person is 
by act of parties or operation of law mado secu- 
rity for the payment of money to another, and 
the transaction does not amount to a mortgage, 
the latter person is said to have a charge on 
the property .... 

It is perhaps difficult to see how the 
present case can fall within this defini- 
tion of a charge. Reliance has however 
been placed on the case of Dhakeswar 
Prosad Singh v. Harihar Prosad Narain 
(IJ [18881 16 Cal. 713, 


Stngh (2), for holding that the purchaser 
of one of two properties mortgaged 
satisfying the mortgage decree has a 
charge for such sum as the purchasers of 
the other properties be called upon to 
contribute. In that decision Mukherji, J. 
seems to have applied the principles of 
S. 95, T. P. Act, to the case of purchasers 
of the mortgaged property. Assuming, 
without admitting, the correctness of this 
decision it still remains to be seen whe- 
ther the present case falls within Art 11* 
Sch. 2, Small Cause Courts Act. It does 
not follow that because a person has a 
right to contribution from another person 
that he has necessarily a charge over 
some property in that person’s possession. 

Therefore, a suit for contribution is 
not necessarily a suit for the enforce- 
ment of a charge. The plaintiff may 
well be content with merely a personal 
decree against the defendants without 
desiring to enforce his remedy by a de- 
claration that he has a charge on some 
specific property of the defendant 
against which he desires to enforce his 
remedy. The mere fact that the plain- 
tiff might perhaps have framed his suit 
as one for a declaration of a charge on 
the part of tho mortgaged property in the 
hands of the defendant with all the 
necessary formalities of such a suit 
under 0. 34 does nob make a suit, which 
is clearly simply one for contribution 
without a declaration that he had any 
charge on any property, one for the 
enforcement of a charge. 

A party may have a debt secured by a 
mortgage He may be content to bring 
a simple suit for the money lent without 
relying on his mortgage. The fact that 
he concluded his plaint by asking for any 
other relief to which he might be entitled 
would not convert his .suit into a mort- 
gage suit. In considering whether the 
plaintiff’s suit falls within Art. 11 we 
must, therefore, look at tho suit itself 
and see what it really was, not whab it 
might have been. As far as I can see 
from the plaint it was simply a suit for 
contribution, only for money paid on be- 
half of another person. Tho plaintiff did 
not ask that his charge on the property 
should be declared and neither does the 
decree give him any charge on the pro- 
perties. It is a simple’decree for money, 
Tho plaintiff’s suit does not fall within 


(2) [1915] 21 0. L. J. 104=27 I. C. 780. 
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Art. 11, Sch. 2, per Small Cause Courts 
Act. 

It clearly comes within the purview of 
S 102 and no second appeal lies. 

The result is the appeal stands dis-' 
missed with costs. 

Mukherji, J. — I regret I take a differ- 
ent view. 

This appeal arises out of a suit for 
contribution. One J*oy Jana mortgaged 
some lands in favour of one Baidyanath 
Shit. He then sold parts of the lands to 
the plaintiff, defendants 1 and 2, defen- 
dant 3 and defendants 4 to 6. in separate 
parcels. Shit instituted a suit on the 
mortgage making all these transferees 
parties thereto, obtained a decree and 
put up the lands to sale in execution 
thereof. The plaintiff paid off the mort- 
gage debt due on the decree to avert the 
sale, and then instituted the present suit, 
claiming contribution of separate amounts 
representing the proportionate shares of 
the aforesaid three sets of defendants. 

The three sets of defendants contested 
the suit separately. They conceded their 
liability to contribute, but disputed the 
amounts claimed. 

The Munsif held that the defendants 
1 and 2 were liable for Rs. 33-8-0 and the 
defendant 3 for Rs 16-12 and defendants 
4 to 6 for Rs 1H*3 6 He passed a decree 
in plaintiff’s favour for the said amounts 
together with interest for three years at 
the rate of 3 pies per rupee per month 
and costs in proportion. 

This decree was appealed from only by 
defendants 1 and 2. The Subordinate 
Judge was able to find reasons for dis- 
missing the entire suit, and he did so 
with costs and interest. His grounds 
for dismissal cf the suit were: 1st that 
the suit was barred by limitation ; 2nd 
that one Akhil who was in posses- 
sion of a portion of the lands was not 
made a party to the suit, and 3rd that 
the liability of the defendants was as- 
certained by the trial Court in a way not 
supported by the evidence, or that the 
plaintiff had not placed sufficient evidence 
before the Court to arrive at a satisfac- 
tory conclusion 

In the appeal before the lower appel- 
late Court defendants 1 and 2 were 
the appellants and the plaintiff the only 
respondent. In the appeal here, the 
plaintiff is the appellant and defen- 
dants 1 and 2 the only respondents. Not- 
withstanding the wide words of 0.41, 


R. 33, which rule has always been ad' 
vised to be cautiously used, I do not 
think that the Subordinate Judge was at 
all competent in a case where the decree 
passed by the trial Court was not really 
one decree but a combination of three 
several decrees against three sets of defen- 
dants to interfere with the whole decree 
as he has done, the more so as two of 
those sets, namely, defendant 3 and 
defendants 4 to 6 were not parties to the 
appeal before him. But with the dis- 
missal of the suit as against these two 
sets of defendants I am not concerned 
here, as, however erroneous the same may 
have been, they have not been made 
parties to the appeal here and I do not 
seo how the said dismissal which is in 
their favour can be disturbed in their 
absence. The only matter that need be 
considered, therefore, is the portion of 
the plaintiff’s claim as against defendants 
1 and 2. 

These defendants, as respondents to 
this appeal, have challenged its com- 
petency on the ground that the appeal 
is barred by reason of the provisions 
of S 102, Civil P. C. This objection 
is sought to bo met by reference to 
Arts. 11, 41 and 42, of Sch. 2, Provincial 
Small Cause Courts Act. On mature 
consideration I have come to the conclu- 
sion that Art. 11 will not help the appel- 
lant. It is true that if the plaintiff’s 
allegations are established, he would 
perhaps be entitled in equity to get 
against the defendants a declaration of a 
charge on the lands that may belong to 
them, separately as against the three 
sets and for the amounts at which their , 
respective liabilities are assessed. When 
the act in respect of the doing of which 
compensation is sought consists in pay- 
ing off an existing charge or mortgage 
debt the Courts have never found any! 
difficulty in allowing the person making- 
the payment to stand in the shoes} 
of the mortgagee and in giving him aj 
charge on the property. Gases of this' 
kind are numerous and I give only a 
few: Ram Tuhul Singh v. Biseswar 
Lai Sahoo (3), Gokaldas Gopaldas v. 
Puranmal Premsukh Das (4), Bhagwati 
Prasad V Badha Kishen (5), Rajah of 

{3;’ dS74:j ”2 I. A. l.H=23 W. H. 305^15 
B.L.R. 208=3 Suth0rl3O=3 Sar.477(P.C.) 

(4) [18841 10 Gal. 1035=il I. A. 126=1 Sar. 
543 (P.C.). 

(5) [1893] 15 All. 304=20 I. A. 108=6 Sar. 7 
(P. C.). 
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Vizianagram v. Baja Setrucherla Soma- 
sekararaz (6), per Benson and Bhashyam 
Ayyangar, JJ., Ghama Swami v. Padala 
Anande (7), and Tangya Fala v. Trimhak 
Daga (8). But although there is the 
general prayer in the plaint asking for 
such other or further reliefs as the Court 
may in justice and equity consider the 
plaintiff to be entitled to, the suit as 
framed is a suit for money. To bring 
the suit within Art. 11, it must be one 
brought expressly for the determination 
or enforcement of a right to, or interest 
in immovable property. It is not pos* 
sible to construe the plaint as a plaint 
made for that purpose ; and I do not, 
therefore, think that this article can help 
the plaintiff. Art. 41, so far as it is rel- 
evant runs in these words : 

A suit for contribution by a sharer in joint 
property in respect of a payment made by him 
of money due from a oosharer. 

At first sight it might seem that the 
plaintiff and the three sets of defendants 
being separately in possession of separate 
parcels of land the article would have 
no application. This view, however, in 
my opinion is not right. A common lia- 
bility is the essence of a right of contri- 
bution, and an action for contribution is 
a suit brought by one of several parties 
who has discharged a liability common 
to all of them to compel the others to 
make good their shares: e g , if A and B 
are jointly liable for a sum of money and 
A alone satisfies the whole debt, he is 
entitled to call upon B to contribute to 
the extent of his proportionate share, and 
conversely, if B alone pays the whole debt, 
he is entitled to call upon A to contri- 
bute in similar proportion. The words 
“ sharer and “ joint property, in my 
opinion, are to be understood with refer- 
ence to this common liability that has 
been discharged and not in the sense of an 
“ undivided share in the property ” and 
“ property in which the sharers are un- 
divided. ” The plaintiff and the three 
sets of defendants were, it is true, owners 
of separate parcels in the lands, but the 
mortgage was one and for the purpose of 
the decree which was satisfied their lia- 
bility was common to all of them The 
mortgagee decree- holder would not take 
any notice of this division. The parties, 
therefore, were all sharers in the lands and 

^67Tl903l26M^ .^6^l3M. L. fruS (F. Bjy. 

(7) [1908] 31 Mad. 489=18 M. h. J. 306. 

(8) [1916] 40 Bom. 646=35 I. C. 794=18 Bom. 

L. R. 700, 


the lands taken as a whole were joint 
amongst them ; it is difficult to see how 
else their interest can be described looked 
at in view of the character of the pay- 
ment that was made. It is not the rights 
of the parties inter se which, in my opin- 
ion, determine the question. The view 
I take receives support from the decisiouT' 
in Fatima Bihi y Hamida Bibi (9), 
where in respect of parties who had divi' 
ded the lands of a tenancy amongst them- 
selves, and one of them discharged the 
rent of the tenancy, and then instituted 
a suit against the other for recovery of 
the proportionate share of the latter it 
was said that as regards the zamindar 
they were still joint. The same may be 
said of the parties in this case as regards 
the mortgage-decree* holder, because the 
transfers made by the original mortgagor, 
so far as against the mortgagee created 
only a joint interest in the lands. The 
view that some Courts have taken, name- 
ly, that when a decree has been passed 
on the basis of a joint liability under a 
mortgage the rights of the co-mortgagors 
merge in the decree and Art. 41 would 
not, therefore, apply to co-judgment debt- 
ors has never been recognized by this 
Court. I am, therefore, of opinion that 
the suit was excepted by Art. 4L. lam 
also of opinion that the case is covered 
by Art. 42. The mortgage was one and 
indivisible and the plaintiff and the three 
sets of defendants are in the position of 
co-mortgagors. Art. 42 says : 

A suit by one of several joint mortgagors of 
immovable property for contribution in respect 
of money paid by him for the redemption of the 
mortgaged property. 

In a suit for contribution instituted by 
one of two joint mortgagors, a decree was 
obtained against them for sale of the 
mortgaged property, and one of them paid 
off the decree to save the property from 
sale, and then sued the other for contri- 
bution. It was held that the suit in sub- 
stance was one falling under Art. 42, as 
the effect of the payment was to redeem 
the property from the mortgage under 
which it was oidered to be sold : Talai- 
mand Singh v. Gobind Singh (10). I 
entirely agree in the principle of this 
decision which I think applies fully to 
the present case. A purchaser who 
redeems the mortgage is in the same 
position as if he were a joint mort- 
gagor and the fact that a decree had 

(9r[19l6j 13^. L. J746i2=28 I. C.187. 

(lOj [1915] 13 A. L. J. 694=29 I. C. 247. 



1928 Nibaran Ohandra ^ 

! been obtained on the mortgage is also 
immaterial because the decree on the 
mortgage does not extinguish the secu- 
rity though the security may be merged 
in the decree. Dhakeswar Prosad v. Hari- 
har Prosad (2). For those reasons I am 
of opinion that the preliminary objection 

must bo overruled. 

% 

To turn now to the merits of the appeal; 
of the three grounds dn which the judg- 
ment of the Subordinate Judge proceeds, 
the first relates to the question of limi- 
tation. The last day for filing the plaint 
was the 16th July 1923, which was a 
holiday. The plaint was filed on 17th 
July 1923, on which date the Court al- 
lowed five days time to put in the deficit 
Court- fees The deficit Court-foes were 
paid on 22nd ‘July 1923. The Subordi- 
nate Judge held that the five days expired 
on the 21st and that in computing the 
five days 16th was to be taken into ac- 
count. This view is unsupportablo and 
indeed the respondent declines to justify 
it. The second ground relates to the 
omission on the part of the plaintiff to 
implead one Akhil as a defendant. 
Akhil, however, is in possession of 
a part of the plot which belongs to 
defendants 4 to 6 and has no concern 
with the portion belonging to defendants 
1 and 2. The Subordinate Judge says: 

In order to avoid multiplicity of suits the 
min ought to have been made a party to this 
suit 

and in this he is right. He says further 
that the defect is fatal; but why this 
should be so I fail to understand. He 
seems to have overlooked the distinction 
between proper and necessary parties to 
an action. It is quite open to the plain- 
tiff not to proceed against Akhil Seal, 
and if Akhil is not a party to the 
suit any decision therein will not affect 
him, but I do not understand why the 
proportionate liability of defendants 1 
and 2 could not be determined in Akhil 
Seal’s absence so long as the necessary 
materials are before the Court. As re- 
gards the third ground: the Subordinate 
Judge seems to be of opinion that as the 
plaintiff has not been able to give satis- 
factory evidence as regards the values of 
the paddy lands and dhosa lands, as 
they were in 1305, the date of the mort- 
gage, the proportionate liabilities of the 
different parties cannot be calculated and 
so the plaintiff’s suit must fail for want 
of evidence. The mode of calculation ad- 
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opted by the Munsif, it is true, is not 
right and it is also true that the values 
as in 1305 have to bo ascertained, but it 
is obvious that direct evidence thereof 
it is impossible to give and unreasonable 
to expect. There is some evidence on 
the plaintiff’s side as well as on *tho side 
of the defendants from which the re- 
lative value of the paddy lands and dhosa 
lands at the present time may be arrived 
at, and this relative value of to-day 
would perhaps, in the absence of any- 
thing to the contrary, represent the re- 
lative value in 1305, or, it may be that 
some allowance will have to be made to 
ascertain the relative value in 1305. It is 
only this relative value that is necessary 
to enable one to determine the propor- 
tionate liabilities of the parties. In 
dealing with this matter I cannot help 
thinking that the Subordinate Judge has 
not made a reasonable attempt to arrive 
at a decision and has set up for his guid- 
ance much too exacting a standard. None 
of the grounds, therefore, upon which the 
Subordinate Judge has thought fit to dis- 
miss the suit is sound. 

The appeal, therefore, ‘in my opinion 
should be allowed, the decree of the Sub- 
ordinate Judge dismissing the suit as 
against defendants 1 and 2 should be set 
aside and the oase should go back to the 
lower appellate Court so that the appeal 
of the said defendants may now be re- 
heard and disposed of in the light of the 
observations contained in this judgment. 
The costs of this appeal will abide the 
result. 

d.b./rk. Case remanded. 
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Page and Mallik, JJ. 

Nibaran Chandra Dhara Modak and 
another — Plaintiffs — Appellants. 

V. 

Kristo Mohan Kundu — Defendant — 
Respondent. 

Appeal No. 2027 of 1925, Decided on 
18th January 1928, from appellate decree 
of 2nd Sub-Judge, Zillah Hooghly, D/-lst 
May 1925. 

I*' {a) Landlord and Tenant^Origin of tenancy 
unknown ^Tenant must prove such facts that 
the reasonable inference therefrom is that the 
tenant had been granted a permanent right of 
occupancy. 

Where tenancy is alleged to be permanent 
and the origin of 'the tenancy is taken to 
be unknown, the tenant must needs prove such 
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facta that the reasonable inference therefrom 
is that the tenant had been granted a perma- 
nent right of occupancy: A. I. M. 192ii P. C, 
65; IG Cal. 223 (P. C.); and A. I. B. 1920 P. C. 
67, Bel. on. [P 599 G 1] 

(6) Landlord and Tenant — Permanent 
tenure — Court must decide whether a tenancy 
is permanent or not as an inference of law — 
C%v%l P. C., S. 100. 

The Court must decide whether the tenancy 
is a permanent one or not as an inference of 
law to be drawn from a consideration of all the 
relevant matters of facts that are proved in evi- 
dence before it: A. I. B. 1925 Cal, 309 and 30 
C. W. N 709, Con. [P 599 C 2] 

Bijan Kumar Mukherji — for Appel- 
lants 

B. K. Mitter — for Respondents. 

Page,J. — This is a suit to recover 
possession of premises let for residential 
purposes. Notice to quit was served 
upon the tenant, and if the tenant was 
liable to be ejected after notice to quit 
it is not contended that the notice was 
not duly served according to law. The 
defence set up was that the tenancy was 
governed by the Bengal Tenancy Act; 
that it was of an agricultural nature, and 
that the tenant had acquired a perma- 
nent right of occupancy That defence 
was negatived by the lower appellate 
Court, and it was held that the tenancy 
was not of an agricultural nature but one 
for residential purposes, and that it was, 
therefore, outside the ambit of the Ben- 
gal Tenancy Act, and governed by the 
general law Certain facts have been 
found, and must be taken to have been 
correctly found, by the lower appellate 
Court. The learned Subordinate Judge 
in the coui’se of his judgment stated that 
we oome to the conclusion that the defendant's 
tenancy is governed by the general law thac 
prevailed before 1882. Uhe defendant can 
claim a permanent tenancy only by a contract 
with his landlord. The relationship (i. e., of 
landlord and tenant) is established by the 
decree filed before me. I find that the origin 
of the defendant’s tenancy is not known. I 
find that it has been inherited by defendant 2 
from his father. I find that it has been held 
for over 50 years, and th.it a uniform rent of 
Rs. 7 has been all along paid. I find further 
that this tenancy was taken for residential 
purposes I find there is no brick-built struc- 
ture of the defendant on the laud, and that the 
structure that is there was built after objection 
by the plaintiff and after the failure of th^ 
plaintiff in the previous suit. ^ 

It was also found or admitted that the 
defendant held a permanent tenure, but 
that such tenure was not for agricultural 
purposes or governed by the Bengal 
Tenancy Act; that before 1920 there was 
no structure upon the land; that there 
r 
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has been no transfer inter vivos during 
the currency of the tenancy; and that in 
1920, when the defendant was proceed- 
ing to erect a building on the land, the 
plaintiff brought a suit for an injunction 
to prevent him from putting up a pucca 
structure on the land without the consent 
of the landlord. That suit was dismissec^r 
upon the ground that the structure which 
the defendant was' erecting was katcha, 
and not a pucca building. In that case the 
Court further expressed the opinion that 
the defendant did not possess any perma- 
nent right of occupation. I mention this 
last fact as part of the narrative, but for 
the purpose of my judgment I have not 
relied upon it. The question that falls 
for determination is whether the proper 
inference of law to be drawn from these 
facts is, that the tenancy is a permanent 
one Now, the onus of proving that a 
defendant is in occupation under a ten- 
ancy which is not subject to a notice to 
quit is upon the tenant who sets up that 
his tenancy is of a permanent nature. 
The duty of the Court as I apprehend 
the law, is to take into consideration all 
the facts proved that are relevant for the 
determination of the issue, and to decide 
as a matter of law whether from the 
facts proved the legitimate inference is 
that the tenancy was a permanent one. 
The law upon this subject has been laid 
down by the Judicial Committee of the 
Privy Council in the case of Nainapillai 
Marakayar v. Ramanathan Chettiar (1). 
In the course of delivering the judgment 
of the Board Sir John Edge observed : 

It cannot now bo doubted that when a tenant 
of lands in India in a suit by his landlord to 
eject him from them, sets up a defence that he 
has a right of permanent tenancy in the lands, 
the onus of proving that he has such right is 
upon the tenant. In Secretary of State v, 
Luchmeswar Singh (2), it was held that the 
onus of proving that they had a permanent 
right of occupancy in lands was upon the 
defendants who alleged it as a defence to a 
suit by their landlord to eject them, and that 
proof of long ocoupaiion at a fixed rent did not 
satisfy that onus and in Seturatnam Aiyar v. 
V enkatachala Goundeen (3) in a suit by landlords 
for the ejectment of the defendants from lands- 
in a ryotwari district in Madras, the giving 
of notice to quit not being disputed, it was 
held that the onus of proving that the defen- 
dants had rights of permanent occupancy was 

"Jij A. I. R. 1924 P. r7 Mad. 337=51 

I. A. 83 (P. 0.). 

(2> [1889] 16 Gal. 2i3=16 I. A. 6=5 Sar. 275 
(P. C.). 

(3) A. I. R. 1920 P. C. 67=13 Mad. 567=17 L 
A. 76 (P. 0.). 
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upon them that permanent right 

of occupancy can only be obtained by a tenant 
by custom, or by a grant from an owner of the 
land who happens to have power to grant such 
a right, or under an Act of the legislature. 

la this case it is not oontentied that 
the tenant obtained a permanent right of 
occupancy by custom, or by an act of the 
legislature. It was, therefore, incumbent 
upon him to prove that he had obtained 
it by an express grant Jrom the owner of 
the land. Now, how can a tenant prove 
the existence of such a grant ? If the 
origin of the tenure is known cadit 
qumiio^ for then it is possible to ascertain 
from the terms of the agreement whether 
the tenancy was a permanent one or not. 
But where, as in this case, the origin of 
the tenancy is taken to be unknown, the 
tenant must needs prove such facts that 
the reasonable inference therefrom is that 
the tenant had been granted a pormauent 
right of occupancy. 

A large number of cases have been 
canvassed before us, but I confess 
(though I speak with all due defer- 
ence), that it appears to me that in 
some of the cases the real issue has 
been clouded by confounding two differ- 
ent things, an inference to be drawn 
from facts and a presumption of law In 
this country those who are employed in 
administering the law for the most part 
are occupied with cases in which pre- 
sumptions created by statute play a largo 
part in the argument, and it seems to me 
that from time to time certain facts, if 
proved, have been treated as raising a 
presumption of law that a particular ten- 
ancy is of a permanent nature rather 
than as evidence from which an inference 
that a permanent tenancy has been cre- 
ated may reasonably be drawn. Indeed, 
in some cases the decisions have gone so 
far as to state that there can be no legal 
presumption of permanency unless cer- 
tain specific facts are proved ; for in- 
stance, in the case of Ahdid Hakim Khan 
Choudhuri v. Elahi Baksha Sha (4) 
Chakravarti, J., in the course of deliver- 
ing a judgment, in whioh'Greaves, J, con- 
currecl. stated that 

an analysis of the oases cited before, in which 
presumption of permanency was made, shows 
that the following elements existed in these 
cases, viz., first, the origin of a tenancy for 
residential purpose must be unknown ; se- 
condly, existence of permanent puooa buildings 
on the lands built long before any controversy 
arises and that to the knowledge of the land- 
lord ^ thirdly^ uni f^m p aym ent of re^t. 
(^rA/lVK." 1926 Cal. 309==52 Gal. A3. 


fourthly, recognition of successions and trans- 
fers by the landlord It seems to us 

that the absence of either of the elements Nos. 
1 and 2, ffs stated above, would be ordinarily 
fatal to apy claim of permanency on the theory 
of lost grA.nt. 

No doubfc if fche origin of fcho tenancy 
was known there would be no room for a 
discussion of the mode in which the ten- 
ancy was created, but the absence of per- 
manent pucca buildings on the land built 
long before any controversy arose to the 
knowledge of the landlord with all due 
deference appears to me, although an im- 
portant element for the Court to take 
into consideration, in itself not neces- 
sarily conclusive against the tenant. In 
my opinion the true rule is that the 
Court must decide whether the tenancy 
is a permanent one or not as an inference 
of law to be drawn from a consideration 
of all the relevant matters of facts that 
are proved in evidence before it. It 
would not be dilhcult to imagine cases in 
which, notwithstanding that no pucca 
structure had been erected on the land, 
the evidence might be such that from it 
the existence of a permanent tenure 
might reasonably be inferred. In my 
opinion in each case the Court must taka 
into consideration all the relevant evi- 
dence that has been adduced. In this 
case, no doubt, there are elements which 
point to the tenancy being a permanent 
one, for instance, its origin is unknown, 
the land has been held in occupation for 
over fifty years by the present occu- 
pant or his father, and the rent has al- 
ways been paid at a uniform rate. But 
those are not the only facts that have 
been found. The mere fact that there has 
been a transmission on death from fafeher 
to son without objeobion from- the land- 
lord is not conclusive of the matter ; for, 
as was pointed out by Chakravarti, J. in 
Abdul Hakim Khan's case, 
the fact that the tenant is allowed to continue 
in possession of lands for genorationd without 
alteration of the rent is of common occurrence 
in this country, and is usually attributable to 
the reluctance of a landlord to eject a tenant 
from his home so long as he does not make 
himself objectionable, and regularly pays his 
rent. 

But it is an element which must be 
taken into consideration. Another im- 
portant fact is that the defendant him- 
self did not claim in his defence that he 
was the holder of a oermanent tenancy 
under the general law by reason of a lost' 
grant of a permanent tenancy. That fact 
is not conclusive against the tenant, but 
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it is an element in the case which cannot 
be ignored. Again, there is the fact that 
no structure was upon the land until 
1920. If this was a permanent tenancy 
that had been created at least fifty years 
ago for residential purpose it is strange 
that no building was erected upon 
the land until eight years ago. That 
fact, in my opinion, militates, but is not 
necessarily conclusive, against the perma- 
nent nature of the tenancy. Further, it 
is sometimes found that a tenant has put 
up a substantial structure upon the land 
without objection from the landlord. In 
my opinion, that is evidence of consider- 
able weight that the parties intended and 
agreed that the tenancy should bo a per- 
manent one, for in this country landlords 
are not wont to allow ticca tenants to 
put up substantial structures on the land. 
But, in my opinion, such a fact is not 
conclusive against the landlord, nor in 
itself does it necessarily give rise to a 
praesumptio juris that the tenancy is of 
a permanent nature. On the other hand 
the landlord sometimes is found to have 
objected to a structure being erected on 
the land by the tenant. If he has failed 
to raise any objection until the structure 
has been in existence for a considerable 
period the landlord may bo met in a pro- 
per case by the equitable doctrine of ac- 
quiescence. But if the landlord has ob- 
jected forthwith or while the work upon 
the structure was proceeding, that cir- 
cumstance, no doubt, is evidence that .the 
tenancy was not a permanent one ; a for- 
tiori, if, as in this case, while the build- 
ing was in process of construction he 
brought a suit for an injunction to pre- 
vent the tenant from building a pucca 
structure upon the land. In short, each 
case must turn upon its own facts {Bires- 
war Mookerji v. Troilochin Dasi (5) and, 
in my opinion, taking into consideration 
all the facts that have been found in the 
present case, the proper inference of law 
to be drawn therefrom is that the defen- 
dant has failed to establish that his ten- 
ancy of the land is a permanent tenure 
under the general law. 

The result is, that the decrees of the 
lower Courts must be set aside, and a de- 
cree for poessession passed in favour of 
the plaintiffs. The plaintiffs are enti- 
tled to their costs in all the Courts 
Mallik, J -I agree. 

N.K. Appeal allowed. 

(5) [19263” 30 C: W. N, 709, ” 
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Mukherji and Graham, JJ. 

Victor Justin Walter — Appellant. 

V. 

Marie Josephine Walter — Respondent. 
Appeal No. 123 of 1927, Decided on 
15th June 1927, from original order of 
Addl. Dist. Judge, Alipore, D/- 17th 
January 1927. f 

(а) Contract Act, S. 23 — Agreement by father 
to give up entirely the control and custody of 
his child to the mother is illegal. 

An agreement by a father to give up entirely 
the custody and control of his child to the 
mother is opposed to public policy and is 
therefore illegal : Hope v. Hope, i 1857) 8 De. O. 
M. & O. 731 and St, J ohn v. St, J ohn, B805) 11 
Vcs, 531, Ref. [P 601 0 2] 

(б) Guardiayis and Wards Act, S, 7 — Court 
can exercise its jurisdiction to appoint a guar- 
dian of the person of the minor even if he is 
possessed of no property. 

Court can exercise its jurisdiction to appoint 
a guardian of the person of the minor even if 
he is possessed of no property. It is the duty 
of the father to maintain and educate his chil- 
dren who are incapable of supporting them* 
selves and although the law has always re- 
cognized this duty, the civil Courts have no 
direct means of enforcing this obligation, so as 
to compel him to maintain them out of property 
in which they have no interest : 19 Bom, 96, 

Rel, on. [P 003 C 2] 

(c) Guardians and Wards Act, S, 26 — Leave 
for the permanent residence of the child abroad 
and out of the Court's jurisdiction is not per- 
mltted except lohere it is manifestly advantage- 
ous to the child as regards the health and the 
like. 

While, leave for permanent residence outside 
the jurisdiction of the Court may be granted for 
good and sufficient grounds and under sufficient 
safeguards, leave for the permanent residence 
of the child abroad and out of the Court’s juris- 
diction is not permitted except where it is 
manifestly advantageous to the child as regards 
health and the like. [P 601 C 2 ; P 005 C 1] 

(d) Guardians and Wards Act, S. 7 — Parents 
found unfit to he guardian — Court will inter- 
fere and deprive them of the custody of their 
children and appoint a suitable person as guar- . 
dian to take care of them and to superintend 
their education. 

Although in general, parents are entrusted 
with the custody and education of their chil- 
dren, yet this is done upon the natural pre- 
sumption that the children will be properly 
taken care of, and will be brought up with a 
due education in literature and morals and 
religion and t'.hey will be treated with kindness 
and afiection. * But whenever the presumption 
is removed, whenever (for example) it is found 
that a father is guilty of gross ill-treatment or 
cruelty towards his infant children ; or he is 
in constant habit of drunkenness and blasphe- 
my or low and gross debauchery ; or he pro- 
fesses atheistical or irreligious principles ; or 
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that his domestic associations are such as tend 
to the corruption and contamination of his 
children ; or that he otherwise acts in a manner 
injurious to the morals or interests of his chil- 
dren ; in every such case the Court will inter- 
fere and deprive him of the custody of his chil- 
dren, and appoint a suitable person to act as 
guardian and take care of them and to super- 
intend their education. [P 605 C 1] 

(e) Guardians and Wards Act, 8, 17, CL (1) 
^Welfare of the minor — Court must look to 
child's welfare Qenerally^s regards moral, reli- 
gious and physical well being. 

In considering the matter from the point of 
view of the welfare of the minor the Court 
should with advantage look to the circum- 
stances which may possibly stand in the way of 
the child being properly looked after. The first 
and paramount consideration of the Court is 
the welfare of the child which is not to be 
measured by money only or by physical com- 
fort only but is to be taken in its widest sense. 
The moral and religious welfare of the child 
must be considered, as well as its physical well 
being, nor are the ties of affection to be disre- 
garded though they are not conclusive. 

[P 603 C 1] 

N. Barwell and Sudhansu Sekhar Kar 
— for Appellant. 

J. W . Chippendale and B.ari Frosanna 
Mukerji — for Respondent 1. 

Mukherji, J, — The appellant, Victor 
Ju3tin Walter, is the husband of the res- 
pondent I, Mario Josephine Walter. They 
are European British subjects within the 
meaning; of the Guardians and Wards Act 
8 of 1890, and are Roman Catholics by 
religion. They were married in 1921 and 
the child, Leon Walter, born on 27th 
September 1923, is the only issue of that 
marriage. 

On 16th Juno 1926, respondent 1 
applied to be appointed guardian of the 
person of the child under circumsfcancos 
which have been set out in detail in the 
order from which this appeal has been 
preferred. This application was opposed 
by the appellant. The Second Additional 
District Judge, by an order dated 17th 
January 1927, allowed the application of 
respondent 1 with costs and also made 
an order on the appellant to pay a sum of 
Rs. 100 a month to respondent 1 for 
the maintenance of the child. Hence 
this appeal. 

The marriage, it seems, has not been 
quite a happy one. The appellant is a 
purser in the employ of the British India 
Steam Navigation Company drawing a 
pay of Rs. 250 or so. His duties keep 
him away from his home for nearly .nine 
months in the year, if not more, and he 
can only be at home for a few days at 
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the end of every bwo months or so. 
Respondent 1 suffers badly from severe 
filarial troubles and, as far as wo can 
gather, is a young woman somewhat sick 
of her environments, with a feeling of 
deep-rooted disgust for what she con- 
siders to be neglect on the part of her 
husband ; and a vein of utter dissatis- 
faction runs through all her utterances, 
which sometimes border on hysterics. 
For a few months after the marriage, she 
she was left by the appellant with his 
sister with whom she could not agree and 
thereafter she returned to her mother, 
Mrs. Bridget Katherin Antonio, to Luck- 
now, where the latter lived at the time. 
The mother is a trained nurse, and her 
jjusband is fairly well-off and in service. 

When respondent 1 thus went to 
Lucknow, the appellant issued an adver- 
tisement in the Statesman that she had 
left his protection. About the end of 
1922 a reconciliation was brought about 
by the parish priest. Respondent 1 
remained in Calcutta or at Lucknow from 
time to time. The child was born in 
Calcutta and, when it was about five 
weeks old, she again went to Lucknow to 
her mother, as the child was ill. When 
the child was about 18 months old she 
came down to Calcutta with the child 
and Mrs. Antonio at the appellant’s re- 
quest. This was in February 1925. A 
temporary lull was sought to be brought 
about by an agreement (Ex. D) which she 
executed or was made to execute. The 
two essential conditions in this agreement 
were that she was to look after the home 
and the child for a round sum of Rs, *170 
a month and that if she again left her 
husband she was »to leave the child with 
the husband’s sister-in-law and waive all 
claims for maintenance and support. We 
do not think much of this agreement and 
shall not refer to it again beyond stating 
that, apart from the circumstances under 
which it was executed and which would 
make us hesitate to act on it, it is some- 
what like an agreement by a father to 
give up entirely the custody and control 
of his child to the mother and is therefore 
opposed to public policy : Hope v. Hope 
(l), St» John V. St. John (2). A house, 
16 Crooked Lane, was taken on rent, and 
this was shared by the appellant and his 

(1) [1857] 8 De, G. M. & G. 731=5 W.R. 387= 
26 L.J. Oh. 417=3 Jur. (N.S,) 454. 

(2) [1805] 11 Ves. 531. 
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wife and child, and by the appellant’s 
brother and sister-in-law. On Ist June 
1925- the wife was obliged to go to the 
Medical College Hospital on account of 
filarial troubles. She returned home on 
16th June but found that the child had 
disappeared. The appellant had in the 
meantime put it into St Vincent’s Home 
at Kidderpore. He tried to make her be- 
lieve that it had been sent to Rangoon as 
he apprehended that if she knew that it 
had been put into the Home, she would 
go and worry the nuns there. He tried 
to send her again to the hospital, but 
either she was refused admission or she 
refused to be admitted and remained at 16 
Crooked Lane. At the end of the year 
Mrs. Antonio was able to discover where 
the child was. Owing to the strict in- 
junctions of the appellant, respon- 
dent 1 was allowed to see the child at 
the Home only once in January and again 
in May 1926. Thereafter, the present 
proceedings were commenced, on the ap- 
plication of respondent 1, filed on 
16th June 1926. Since the order of the 
learned Judge passed on 17th January 
1927, the child was taken from the Home 
to Lucknow. The mother and the child 
lived with Mrs Antonio at Lucknow for 
some time Since some date in April, 
they were putting up at Nainital. The 
appellant, respondent 1, the child and 
Mrs. Antonio were present in Court , when 
this appeal was heard. During the hear- 
ing of the appeal an endeavour was made 
to arrive at a satisfactory arrangement 
with the mutual consent of the parties. 
It was all but concluded when it failed. 
We are nevertheless thankful to Mr. Bar- 
well and Mr Chippendale for the gener- 
ous assistance we received from them in 
this respect. 

One of the complaints made by the ap- 
pellant against the order passed by the 
Judge is that the case was heard in his 
absence, no proper orders having been 
passed on the application for adjourn- 
ment that was filed by him, asking the 
Court to fix a date on which he would be 
in a position to attend. The order fixing 
the date of hearing on receipt of this ap- 
plication does nob appear to have taken 
due note of the appellant’s difficulties, 
but as no further representation was made 
to the Judge when the case was taken up 
for hearing, we are not inclined to hold 
that the appellant really desired to be 
present. On the merits the validity of 


the order has been assailed or sought to 
be supported by the parties before us, 
much on the same lines on which the 
proceedings were fought out in the Court 
below. The appellant has sought to make 
out that respondent 1, by reason of 
her lack of education, and her tempera- 
ment, mental faculties and conduct, is 
unfit to look after the child, that she ha^ 
on occasions showed symptoms of in- 
sanity, more particularly in threatening 
to destroy her own life and that of the 
child, also that she is not likely to be 
helped by her parents who are dissatisfied 
with her and that her mother had already 
expressed much dissatisfaction on more 
occasions than one. On his own behalf, 
he says he has done nothing which can 
justify the removal of the child to the 
custody of somebody else, that he has 
provided his wife with Rs. 170 out of his 
pay of Rs 250 and that it is beyond his 
means to do anything more, and that he 
removed the child to St, ’ Vincent’s Home 
at Kidderpore with the very best of mo- 
tives Respondent 1, on the other hand, 
charges the appellant with callous- 
ness and neglect, nay even cruelty and 
ill-treatment, in respect of herself, and 
also drunkenness and incapacity to take 
care of himself and far greater incapacity 
to look after the -child We have heard 
all that has been argued at the Bar on 
their respective cases thus presented by 
the parties and we have taken into con- 
sideration all the materials that are on 
the record as bearing on these matters. 
It will serve no useful purpose discuss- 
ing these materials. It is sufficient to 
say that the charges levelled against 
respondent 1 are baseless and the ex- 
planation that has been offered on her 
behalf as to her conduct or utterances 
fits in with the probabilities and we 
agree generally in the estimate that the 
learned Judge has formed of her. With 
regard to the opinion that the learned 
Julge appears to have formed of the ap- 
pellant himself as regards his character 
and the sufficiency of his resources, we 
may say we are not quite in agreement 
with him. The learned Judge on this 
question observes thus in his judgment : 

Objector (meaning the appellant) iS' a purser 
on board a steamer living free and practically 
free of cost and even if his income be limited 
to bis pay it cannot be denied that under the 
circumstances he took a considerable share of 
it for himself. His wife had to pay rent, 
servant and maintenance for two or roughly 
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double what her husband kept back for his 
luxuries. From the evidence of his own wit- 
nesses it is cleir that he always had money 
for drink and this probably accounts for his 
neglect to provide his wife with proper medi- 
cal attention. 

We do not think that the evidence 
quite supports this conclusion and this 
appraisement of the appellant’s conduct, 
in our opinion, is somewhat harsh. 
There is very little to^uggest that the 
appellant is given to luxuries and the 
evidence that he is a habitual drunkard 
is not very convincing. Bearing the 
conclusions of the learned Judge in mind 
and also the dissent we have expressed 
above, it has to be considered whether 
the appointment of respondent 1 as 
guardian of the child is one that should 
be disturbed. 

The parties are European British 
subjects within the meaning of the Act. 
Cl. (4), S. 17 of the Act provides that 
as between parents who are European 
British subjects adversely claiming the 
guardianship of the person neither 
parent is entitled to it as a right, but 
other things being equal, if the minor is 
a male of tender years, or a female, the 
minor should be given to the mother, and 
if the minor is a male of an age to re* 
quire education and preparation for 
labour and business, then to the father. 
According to this principle, if other 
things were equal, the child in the pre- 
sent case should be given to the mother. 
But are other things equal ? In con- 
sidering the matter from the point of 
view of the welfare of the minor, as we 
must under general principles, as also in 
view of the express provisions of S. 17, 
Cl. (1), read with the other clauses of 
the section, wo may with advantage look 
to the circumstances which may possibly 
stand in the way of the child being pro- 
perly looked aher The first and par- 
amount matter for the consideration of 
the Court is the welfare of the child, 
which is not to be measured by money 
only or by physical comfort only, but is 
to be taken in its widest’ sense. The 
moral and religious welfare of the child 
must be considered, as well as its physi- 
cal well-being, nor are the ties of affec- 
tion to be disregarded, though they are 
not conclusive (Eversley on Domestic 
Eolations, 4th edn, at p. 638). So 
far as respondent 1 is concerned we can- 
not help thinking that the learned Judge 
ignored the disadvantages that she will 
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experience in discharging her duties as 
guardian and has overestimated her 
qualifications by putting to her credit 
the fitness of Mrs. Antonio to look 
after her and her child He says that 
Mrs. Antonio is a fit and proper person 
for mother and child to live with. Cou- 
pled with the condition that respondent 
1 with her child will be able to live with 
Mrs. Antonio, she, in the opinion of the 
learned Judge, is a proper guardian. In 
this view we entirely agree. Mrs. 
Antonio, as far as can be made out, did 
not approve of the marriage and she was 
for some time very cross with her 
daughter for having contracted this mar- 
riage against her wishes. But there is 
no question that she has centred all her 
affections on the child since it was born 
and it is apparent that she will take 
every care of her. Other matters, how- 
ever, have to be considered and they will 
be referred to presently. 

Respondent 1 has no home or means of 
her own, and the child has no property. 
The Judge has made an order on the 
appellant to pay Rs. 100 monthly to her 
for the maintenance of the child. This 
order is sought to be supported by 
reference to S. 22, Cl (l) of the Act, but 
it is plain that that clause is of no as- 
sistance ; it provides for an allowance for 
the guardian for his care and pains in 
the execution of his duty. Under Act 40 
of 1858, a guardian of the person could 
only be appointed in the case of a certifi- 
cate to manage the minor’s property 
being granted : see Ss. 7 and 11 of that 
Act and also Act 20 of 18G4. The 
older English cases show that the Court 
of Chancery could not exorcise its juris- 
diction except where the minor had pro- 
perty but latterly the case has been 
different : Barnarda v. McHugh (3) 
and In re McGrath (4). The same 
power is exeroi'eable by the High Court : 
Be J agannath Bamji (5). Act 8 of 1890 
is clear and shows that the Court can 
exercise its jurisdiction to appoint a 
guardian of the person of the minor even 
if he is possessed of no property. It is 
the duty of the father to maintain and 
educate his children who are incapable 
of supporting themselves *and al- 
though the law has always recognized 

(3) [1891] A, 0. 388=61 L. J. Q. B. 721=65 
J. P. 628=40 W, R. 97=65 L. T. 423. 

(4) [1892] I Ch. 143. 

(5; [1893] 19 Bom. 96. 
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Ifchis duty, the civil Courts have ^ no 
jdirecb means of enforcing this obligation, 
Iso as to compel him to maintain them 
lout of property in which they have no 
interest. Lord Eldon, L.C , in Wellesley 
v. Buhe of Beaufort (6), remarked : 

You may go to the Court of King’s Bench for 
a habeas corpus ^to restore the child to the 
father ; but when you have restored the child 
to the father, can you go to the Court of King’s 
Bench to compel that father to subscribe even 
to the amount of five shillings a year for the 
maintenance of that child ? A Magistrate may 
compel a trifling allowance, but I cannot be- 
lieve that there was aver a mandamus from the 
Court of King’s Bench upon the subject. 
Wherever the power of the law rests with 
respect to the protection of children, it is clear 
that it ought to exist somewhere ; if it be not 

in this Court where does it exist The 

Courts of law can enforce the rights of the 
father, but they are not equal to - the oflice of 
enforcing the duties of the father. Those 
duties have been acknowledged in His Majesty’s 
Courts lor centuries past. 

There can be no doubt as to the full 
jurisdiction of the Court in all questions 
relating to maintenance ; it is a jurisdic' 
tion that can only be exercised where 
there is some property belonging to the 
infant: Simpson on Infants, fourth 
edition, p 189 ; Macpherson on Infants, 
p 24 Lord Eldon in Wellesley v. 
Beauford (6), remarked: 

It is not, however, from any want of juris- 
diction that it does not act, but from a want of 
means to exercise that jurisdiction; because the 
Court cannot take on itself the maintenance of 
all the children in the kingdom. It can exercise 
the jurisdiction usefully and practically only 
when it has the means of doing so; that is to 
say, by its having the means of applying pro- 
perty for the use and maintenance of the 
infants. 

The act is silent in this respect. The 
Code of Criminal Procedure provides a 
mode of compelling a father to maintain 
his infant children, but under that Act 
he cannot be compelled to educate them 
or even to support them according to 
his own position. It is true that where 
there is no specific provision in the 
statute the Court has to act in accor- 
dance with the principles of justice, 
equity and good conscience, and the rules 
of the Court of Chancery in England 
may form a safe and useful guide; but 
the power of allowing maintenance to 
minors such as is exercised by the Court 
of Chancery in England is exercised 
upon certain well-settled rules, and an 
order cannot be made unless the minor 
po ssesses a clear fund or income a pnli- 
~*(6) fl827]2 Russ. 1=5 L. J. Ch. 86=38 
E. R. 23G. 
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cable to the purpose; the minor must 
have a vested interest in the fund: see 
Trevelyan on Minors, edn. 5 p. 216. The 
broad proposition that under general 
principles the father of a child is bound 
to provide for its maintenance such as 
was suggested in the case of Ghana 
Kanta v. Gereli (7) has hardly any 
foundation. 

Respondent 1 ‘has no house of her 
own and the place where she is expected 
to take the minor to is Lucknow or some 
other place where Mrs. Antonio may be 
putting up. Mrs. Antonio’s evidence, 
upon which the learned Judge has relied 
is that she is willing to have respondent 1 
and the child and look after them. The 
learned Judge says: 

If thig were not so it docs not appear to be 
likely that she would have spent a year in 
Calcutta with her daughter trying to get the 
custody of the child. 

So far so it is all right, but is this not 
a precarious assurance ? Complaint has 
been made before us that the child has 
been removed from the limits of the 
Court’s jurisdiction without its leave 
and reference has been made to S 31 
of the Act. It may be said in answer, 
and has been so said, that though there 
is no express leave, the learned Judge 
was perfectly aware of the fact that in 
all probability, the child will be taken 
to the place where Mrs Antonio might 
be living, and that was what was inten- 
ded by the order of the learned Judge. 
The section is based upon the English 
law. Under the law in England where 
the persons of infants are, by due and 
proper course of law, brought before the 
Court, it will take special care that they 
remain within its jurisdiction, and obey 
its directions therein, and will not in 
general, whether they be actual wards or 
not, be permitted to be taken or to go 
out. Under special circumstances, the 
Court has permitted infants to go out of 
the jurisdiction for the purpose of tem- 
porary or even permanent residence there, 
or when already abroad, to remain there 
under restrictions whereby their property 
and their education and marriage will 
remain within its control, and this must 
be on the ground of advantage to the 
infants (Daniell’s Chancery Practice, 8th 
Edn , p. 982). While, therefore, leave for 
permanent residence outside the jurisdic- 
tiofQ of the Court may be granted for 

‘T'^l904rS'CaTr4T9=Tl^ 
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kood and sufficient grounds and under 
sufficient safeguards, leave for the per- 
manent residence of the child abroad and 
out of the Court’s jurisdiction is not 
permitted except where it is manifestly 
advantageous to the child as regards 
health and the like Eversely on Domes- 
tiX 5 Eolations, 4th Edn., p. 639. It may 
bo doubted whether ^tho present case 
fulfils these requirements, as it is merely 
because Mrs. Antonio is willing to let 
respondent 1 and the child to remain 
with them that the order should be 
taken to have been made, if it can be 
said to have boon made at all. Respon- 
dent 1 herself is in indifferent health 
and it may bo necessary for her to go 
to other places or to hospital. How 
then should she be able to look after 
the child ? 

If for the above reasons the respon- 
dent 1 be not considered a suitable person 
to act as guardian of the person of the 
child, the appellant may say that he 
should be declared guardian in view of 
the provisions of S. 17, Cl. (4) of the 
Act. Story in his Equity Jurisprudence, 
14th edn., S. 1757, says: 

Although in general parents are entrusted 
with the custody and education of their chil- 
dren, yet this is done upon the natural pre- 
sumption that the children will be properly- 
taken care of, and will be brought up with a 
due education m literature and morals and 
religion and that they will be treated with 
kindness and affection. But whenever the 
presumption is removed, whenever (for exam- 
ple) it IS found that a father is guilty of gross 
ill-treatment or 'cruelty towards his infant 
children; or that he is in constant habit of 
drunkenness and blasphemy or low and gross 
debauchery, or that he professes atheistical or 
irreligious principles; or that his domestic 
associations are such as tend to the corruption 
and contamination of his children; or that he 
Dtherwise acta in a manner injurious to the 
morals or interests of his children, in every 
such case the Court of Chancery will interfere 
and deprive him of the custody of his children 
and appoint a suitable person to act as guar- 
dian and take care of them and to superintend 
their education. 

The appellant may not have lost his 
right, but the fact that he remains away 
from home for nine months in the year or 
more and will be able to look after the 
child personally for a few days only at 
the end of every two or three months 
cannot be lost sight of in considering the 
question of the child’s welfare. The fp,ot 
that he sent the child to the Home 
makes him stand self-condemned in this 
respect. The Home is an excellent insti- 


tution but the care of the nucs is a 
poor substitute for parental affection. 

From what has been stated above it 
will appear that, in cur opinion, neither 
the father nor the mother by himself or 
herself, is, in view of the circumstances 
to which wo have referred, fit to bo 
entrusted with the guardianship of the 
child and that a decidedly better arrange- 
ment will be to appoint the grandmother 
as its guardian should she consent to be 
appointed as such in view of those cir- 
cumstances. We shall certainly have to 
pass such final orders as we consider 
suitable and proper in the circumstances, 
but before we proceed to do so we hope 
the parties interested in the welfare of 
the child will enable us to make the very 
best arrangement that we can think of. 
We accordingly defer passing final orders 
till the 13th June 1927. In the mean- 
time wo give Mr. and Mrs. Walter ano- 
ther chance to make an application to 
be appointed joint guardians of their 
child on such terms, if any, as they may 
be able to arrange between them amicably. 
Wo also give leave to Mrs. Antonio to 
make an application, if she so desires, for 
her own appointment as such guardian, 
on the understanding that any allowance 
for the maintenance, etc., of the child, 
cannot bo made in these proceedings, and 
that for that purpose she or Mrs. Walter 
have to look to such other remedy or 
remedies as may be available to them 
under the law. 

Any such application, as aforesaid, will 
have to be filed by Wednesday next. 
Final orders in the case will be passed 
on the 13th June 1927, when the parties, 
as well as the child, are expected to be 
present before us. 

Graham, J. — I agree with the order 
that my learned brother proposes to make 
in this case. On the materials which 
have been placed before us I think it is 
clear that neither the appellant, the 
father of the minor, nor the respondent, 
the minor's mother, is a fit person to be 
appointed guardian of the minor. So far 
as the father is concerned nothing has 
in my opinion been satisfactorily proved 
which would in any way unfit him to bo 
appointed the guardian of his son. No 
substantive application has, however, 
been filed by the father to be appointed 
guardian. As a matter of fact he could 
not in any case be appointed as guardian 
inasmuch as he goes to sea and is absent 
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from Calcutta for long periods and only 
oooasionally comes into port. He could 
not therefore in the oiroumstances pro- 
perly look after the minor. In the case 
of the mother the reasons why she is 
ineligible as guardian are quite different. 
The evidence shows that she is un- 
balanced, hysterical and wholly incom- 
petent, and therefore the welfare of the 
minor would certainly not bo secured by 
entrusting him to her charge. No one 
else has come forward to apply to be 
appointed as guardian although notices 
weredssuad. In the circumstances it is 
difficult to know what order the Court 
should make. The only course seems to 
be, as proposed by my learned brother, 
to allow the parties an opportunity either 
to submit a joint application for guar- 
dianship, or for the grandmother of the 
minor, Mrs Antonio, to make such an 
application (After an application was 
filed in pursuance of the judgment their 
Lordships delivered the following judg- 
ments.) 

Mukherji, J. — In pursuance of our 
order of the 2ad June 1927, an applica- 
tion has been filed for the guardianehip 
of the child’s person by Mrs Bridget 
Katherin Antonio. There has been no 
joint application for such guardianship 
tiled by Mrs. and Mr. Walter, but Mr. 
Walter alone has filed an application for 
himself. He has also filel an affidavit 
objecting to the appointment of Mrs. 
Antonio. 

Wo expected that good sense would 
prevail with the parties and the matter 
would be allowed to end in this Court 
for the benefit of all concerned, but evi- 
dently the parties are inclined to take a 
different view. Under the circumstances, 
we proceed to pass suitable orders. 

In view of the remarks made by us in 
our judgments, dated the 2ad June 1927, 
the appeal must be allowed and the order 
passed by the Court below must be set 
aside, but there will be no order as to 
costs. For the reasons we have given in 
these judgments, we do not consider that 
the appointment of Mr. Walter will ba 
for the welfare of the child and wo, ac- 
cordingly, reject his application filed 
before us since then and disallow the 
prayer contained therein. We send down 
the petition of Mrs. B. Antonio filed 
before us as aforesaid to the trial Court 
so that it may be registered as an appli- 
cation for her own appointment as such 
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guardian. Mrs. B. Antonio was putting 
up at Nainital and she had to come down 
with the child for the purposes of these 
proceedings. It is, therefore, extremely 
important that the proceedings should 
be terminated as quickly as possible. As 
the learned vakil for Mrs. Walter does 
not object to and on the contrary sup- 
ports Mrs. B Antonio's application, it 
will be enough for the Court below to 
give notice of the proceedings to Mr. 
Walter alone. 

The material question for the consi- 
deration of the Court below will be the 
truth or otherwise of the allegations of 
Mr. Walter in the affidavit that he has 
filed in this Court in opposition to 
Mrs. Antonio’s appointment. The Court 
below will proceed to pass final orders on 
the application as soon as this investiga- 
tion is finished 

As regards interim custody v^e direct 
that Mrs. B. Antonio do continue to bo 
in custody of the child until final orders 
are passed on her application. She will 
be at liberty to keep the child anywhere 
she likes, the parents, of course, having 
liberty to see the child at such place 
where it may be kept She will be at 
liberty to take the child to Nainital or 
any other place that she may desire 
during this period, and unless the Court 
below makes a specific order to the con- 
trary it will not be necessary for her to 
produce the child before that Court during 
the continuance of the proceedings. 

The records, together with the petition 
of Mrs B Antonio and the affidavit of 
Mr. Walter, will be sent down to the 
Court below (copies thereof being kept 
with the High Court file of this appeal) 
as early as possible. 

Graham, J. — I agree. 

N.K. Appeal allowed. 
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Mitter and Mallik, JJ. 

Mahommad Hossein Choudhury — 
Plaintiff — Appellant. 

V. 

Khana Kazi and others — Defendants — 
Respondents. . 

Appeal No. 2266 of 1925, Decided on 
lOEh February 1928, from appellate 
decree of 4th Sub-Judge, Zillah Dacca, 
D/- 9th April 1925. 
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(a) Beyigal Tenancy Act, S. 29— .4 compro- 
mise decree passed in contravention of provi- 
sions of S. 29 is operative and binding until 
vacated by appropriate proceedings. 

A compromise decree passed ia oontraventioa 
of the provisions of S. 29, cannot be treated in a 
subsequent suit between the parties as without 
jurisdiction and a nullity, but is operative and 
binding until vacated by appropriate proceed- 
tngs: A. I. R. 1926 Cal. 1101; A. I. li. 1921 Cal. 
34 {F.B.); and A.I.R. 1925 Cal. 907 (F.B.;) BeL 
on, 17 C. \V. N. 496, helH no longer good law. 

[P 60S C 1] 

(b) J urisdichon — It is the authority to de- 
cide a case at all and not the decision given 
therein lohich constitutiies jurisdiction — Civil 
P. C., S. 9. 

It is the authority to decide a case at all 
and not the decision given therein which con- 
stitute s jurisdiction. Jurisdiction is the 
power to hear and determine and it does not 
depend either upon the regularity of the exer- 
cise of that power or upon the correctness of 
the decision pronounced, for the power bo 
decide necessarily carries with it the power 
to decide wrongly as well as rightly. An irre- 
gular exercise of jurisdiction does not render 
the order made in the case without jurisdiction 
and such orders regularly mide must be Sot 
aside and cannot be challenged in a collateral 
proceeding; A. I. Li. 1921 Cal. 31 and 25 Bom. 
hl,Rel. on. [P 608 C 1,2] 

Satindra Nath Boy Ghoudhury — for 
Appellaat. 

Uppendra Lai Boy — for Respondenfc. 

Biraj Mohari Majitmdar — for Dy. 
Registrar. 

Mitter, J. — This is a plaintiff land- 
lord’s appeal against the deoision of the 
Subordinate Judge of Dacoa dated 9th 
April 1925 affirming the decision of the 
Munsif of Manikgunj dated 2nd October 
1923. The plaintiff commenced the suit 
in which this appeal arises for rent and 
claimed arrears of rent at the rate of 
Rs. 17-1-3J gandas. Defendant 2, now 
respondent, who alone contested the suit 
pleaded that the rental was Rs. 10-0-15 
gds. and that the rent was liable to be 
suspended on the ground of partial dis- 
possession. So far as the defence of sus- 
pension of rent is concerned, both the 
lower Courts overruled the objection 
taken by the defendant, -but gave effect 
to the plea that the plaintiff was not 
entitled to more than Rs. 10-0-15 gds. 
The ground on which the defendant 
rested his defence which had prevailed 
in both the Courts below that the plain- 
tiff is not entitled to a higher rent than 
Rs. 10-0-15 gds. is that the previous com- 
promise decree between the plaintiff 'and 
the defendant was in contravention of 
the provisions of S. 29, Ben. Ten. 


Act, and could not be given effect’ to. 
The facts which have led to this litiga- 
tion may be shortly stated thus : The 
lands in respect of which this rent suit 
has been instituted along with other 
lands form certain chur fands and they 
were recorded in the finally published 
Record’of-Rights as khas lands in posses- 
sion of the landlord. But the defendants 
went on possessing the lands after they 
had re-formed in situ and claimed them 
as appertaining to their original hold- 
ing. In 1919 a suit was instituted by 
the present plaintiff for declaration of 
title to and recovery of possession in 
respect of certain chur lands including 
the disputed lands. The suit was com- 
promised between the plaintiff and the 
defendants. By the compromise the 
plaintiff admitted that the disputed 
lands were the defendant’s raiyati jote 
lands with occupancy right and the 
defendants admitted that the disputed 
plots and the yearly rent payable for the 
said plots were correctly specified against 
the names of the respective tenants-defen- 
dants in the schedule to the solenama 
and with regard to the disputed lands 
the quantity of which is stated to bo 
29 bighas odd, the yearly rent was 
shown to be Rs 17-1-3 gds. 1 kara. 
Both the Courts held that this compro- 
mise which was made under' 0. 23, R. 3, 
Civil P. C , and which was embodied in 
a decree could not bo given effect to as 
the rental mentioned in the compromise 
exceeded more than two annas in the 
rupee, the rental which had previously 
been paid in respect of these lands, and 
consequently contravened the provisions 
of S. 29, Ben. Ten. Act, as ad- 
mittedly the disputed lands were raiyati 
holdings. The Munsif, accordingly, 
gave a decree to the plaintiff at the rate 
of Rs 10 odd. On appeal to the 
Subordinate Judge, he affirmed the deci- 
sion of the Munsif. A second appeal 
has been taken to this Court by the 
plaintiff and two points have been urged 
before us by the learned vakil for the 
appellant. 

It is argued in the first place that the 
compromise should be given effect to, 
even if it contravened the provisions of 
S 29, Ben. Ten. Act, for the compro- 
mise decree was binding unless the same 
was set aside and it was admitted in 
this case that the compromise decree 
stands. 
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Ifc is argued iu the secoud place that 
S. 29, Ben. Ten. Act has no application, 
because there was a bona fide dispute 
prior to the institution of the previous 
title suit which was settled by the com- 
promise arrived at therein. 

In support of the first ground, reliance 
has been placed on the case of Eomesh 
Chandra Banikya v. Moomraj Khan (1), 
where the learned Judges held that a de- 
cree passed in contravention of the pro- 
visions of S. 14:7-A, Ben. Ten. Act, as ap- 
plicable to Eastern Bengal and Assam, can- 
not be treated in a subsequent suit bet- 
ween the parties as without jurisdiction 
and a nullity but is operative and bind- 
ing until vacated by appropriate proceed- 
ings. This decision, it was pointed out 
in that case, received support from two 
Full Bench decisions of this Court in the 
cases of Hriday Nath Boy v. Bam 
Chandra Barna (2), and Gora Ghand 
Haidar v. Prafulla Kumar Boy (3). 
There can be no doubt that the decision 
in Bomesh Chandra v. Moomraj Khan (l) 
cited above, supports the first ground on 
which the learned vakil for the appellant 
rests his appeal. But it has been argued 
by the learned vakil for the respondent 
that the view taken in the case in Bomesh 
Chandra v. Moomraj Khan (l), is con- 
trary to the view taken by Coxe and N. 
R. Chatteriea, JJ., in the case of Sharjug 
Sharam Lai v, Bukhit Mahto (4). There 
the learned Judge held that a decree for 
rent passed in accordance with a com- 
promise in contravention of the provi- 
sions of S. 147-A, Ben. Ten. Act, i. e , 
without recording evidence to show what 
the amount of rent was before the dispute 
arose, is made without jurisdiction, and 
the tenant is not bound to have it set 
aside, for, according to the learned Judges, 
the decree was a nullity. No doubt this 
case supports the contention of the res- 
pondent But it seems to me extremely 
doubtful whether the view taken in this 
case can be regarded as sound, having re- 
gard to the decisions in the Full Bench 
cases to which I have just referred. As 
was pointed out in the Full Bench case 
in Hriday Nath Boy v. Bam Chandra 
Barna (2j it is the authority to decide a 
case at all and not the decision given 
therein which constitutes jurisdiction. 

(1) A. 1. R. 1926 Cal. 1101. 

(2) A. I. R. 1921 Cal. 34=48 Cal. 138 (F. B.). 

(3) A. I. R. 1925 Cal. 907=53 Cal. 166 (F.B.). 

(4J [19133 17 C. W. N. 496=18 I. C. 609. 
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Jurisdiction is the power to hear and 
determine and it does not depend either 
upon the regularity of the exercise of that 
power or upon the correctness of the de- 
cision pronounced, for the power to decide 
necessarily carries with it the power 
decide wrongly as well as rightly In 
this connexion, reference may be made to 
the observations of Lord Hobhouse in the 
case of Malkarjan v. Narhari (5), where 
it is pointed out that a Court has juris" 
diction to decide wrongly as well as 
rightly and that the irregular exercise of 
jurisdiction does not render the order 
made in the case without jurisdiction and 
that such orders regularly made must be 
set aside and cannot be challenged in a 
collateral proceeding. Ghatterjea, J , who 
was a party to the decision in the case in 
Sharjug Sharan v Bukhit Mahto (4) had 
to consider in a later case the soundness 
of his own decision. In the case of Hem 
Ch. Choudhury v. Chandra Mohan Nama- 
das (6) Ghatterjea’ J. observed with refe- 
rence to the the case in 17 G. W. Notes 

a3*follow3 : 

The questioa whether a no i-compliauoe with 
a particular provision of the law constitutes an 
irregularity or renders an order a nullity, has 
been considered m the recent Full Bench de- 
cision iu the case of Hriday Nath v. Ram 
Chandra (2). It is unnecessary, however, to 
discuss how far (if any) the principle laid down 
by the Pull Bench affects the decision in the 
case of Sharjug Sharan Lai v. Rukhit Mahato 

(4), because we think that the present case is 
distinguishable from that case. 

We think that in view of the Full 
Bench decisions to which we have re- 
ferred and to the observations of the 
Judicial Gommittoe in Malkarjan’s case, 
it cannot be said that the compromise 
decree in this case was passed without 
jurisdiction. The result is that the first 
ground prevails. 

We also think that the second groundl 
taken is a good ground. It seems to U3 
that there was bona fide dispute with re- 
gard to the title to the lands in respect of 
which the present rent suit was institu- 
ted. In the Record-of-Rights these lands 
were shown to be in the khas possession 
of the plaintiff. The entry in the finally 
published Record-of-Rights must be pre- 
sumed to be correct until the contrary 
was shown and that gave the landlord a 
just reason to institute tthe suit for re- 
covery of possession of these lands which 

(5) [1901] 25 Bom. 337=27 i. A. 216=2 Bom* 
L. R. 927=7 Sar. 739 (P. C.). 

(6) [1920J 24 0. W. N. 1070=60 I. C. 204. 


Md. Hossein V. Khana Kazi (Mitter, J.) 
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ware reoored in his khas possession as 
the tenant-defendants had not abandoned 
the possession of those lands. The lands 
had recently come out of water and, as 
naturally happens in these cases, there is 
a sort of dispute between persons to 
whose holdings the lands were annexed 
and the proprietor of the land. Thera 
was such a dispute and a bona fide dispute 
by reason of the entrjj in the Record-of 
Rights in favour of the plaintiff landlord 
and it was in settlement of that dispute 
that this compromise was arrived at. 
Both the parties realized, as the compro- 
mise petition shows, that if the said title 
suit continued, -they would both be ruined 
on account of useless expenditure, and 
neither party would gain much. There- 
fore, both the plaintiff and the defendant 
in that suit without any reference to the 
plaint and the written statement com- 
promised the suit in the manner namely, 
that for bighas of land the defendant 
was to pay* an yearly rent of Rs. 17 
odd. The second ground is a substantial 
ground and must also prevail. 

The result, accordingly, is that the de- 
crees of the Courts below are set aside 
and in lieu thereof, we direct that the 
plaintiff do get rent from the defendant 
at the rate of Rs. 17-l-3i gandas for the 
period in suit. The plaintiff-appellant is 
entitled to his costs both here and in the 
Courts below. 

Mallik, J . — I agree. 

N.K. Appeal allowed 
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SuHEtAWARDv AND Graham, JJ. 

Luvmi Industrial Bank Ltd. — Appelt. 

V. 

Dinesh Ghandra Boy Ghoudhury — 
Respondent 

Appeal No. 313 of 1926, Decided on 
6th January 1928. 

(a) Provincial Insolvency Act, S. 4 — Court 
has jurisdiction to require proof of claim hy a 
creditor to be a secured creditor. 

The ‘Coart has in insolvency proceedings 
jurisdiction to require from a creditor of the 
insolvent claiming to be secured creditor, 
proof of such a claim. It is not imperative 
that the Receiver should file a regular petition 
in the nature of plaint or there must be at first 
an enquiry Ujuder Ss, 53 or 54, The ipse dixit of 
a creditor that he is a secured creditor cannot 
have the efieot of precluding the Court from 
judicially determining the matter. [P 610 G 1] 

Gunada Gharan Sen and Prokash 
Chandra Mazumdar-^iot Appellant. 

Bamesh Chandra Paul — for Raspdt. 

1928 ‘C/77 & 78 


Graham, J. — This appeal is against an 
order of the District Judge, 24 Parganas 
and arises out of insolvency proceedings. 
The facts shortly stated are that on 27th 
January 1926, one Jewraj Khariwalla 
made an application before the District 
Judge to be declared an insolvent and 
a Receiver was appointed. Subsequently 
an order of adjudication was recorded on 
3rd May 1926. One of the creditors of 
the insolvent, the Luxmi Industrial 
Bank (creditor No. 4) is the present ap- 
pellant before us. It appears that this 
bank had advanced, or at all evente 
claim to have advanced various sums of 
money to the insolvent upon the security 
of certain ornaments which were depo- 
sited with the bank. The Receiver 
wanted inspection of these articles and 
of the bank’s accounts. The bank ob- 
jected to produce them on the ground 
that it was a secured creditor, Tho 
learned Judge, however, considered that 
it was desirable that the articles should 
be inspected by the Receiver and he ac- 
cordingly recorded an order directing the* 
bank to grant facilities to the Receiver 
for the purpose of inspecting and valuing 
the ornaments In making the order he 
observed that the bank had not yet pro- 
ved that they were actually secured credi- 
tors in respect of the articles, and in his 
opinion it was necessary that this should 
be done as there were certain allegations 
in the report of the Receiver which 
raised some doubt as to the position of 
the bank in the matter. He accordingly 
directed the bank to prove 'that they 
were secured creditors in respect of the 
articles and issued an interim injunction 
restraining the bank ’from selling the 
ornaments. It is this order which forms 
the subject-matter of the present appeal 
and more particularly that portion of it 
which restrained the bank trom selling 
the jewellery. 

On behalf of the appellants two points 
have been argued. Firstly, it has been 
contended that the question whether the 
appellants are secured creditors or not 
cannot be gone into in insolvency pro- 
ceedings; and, secondly, it has been 
urged that, even assuming that the ap- 
pellants have to prove their right as 
secured creditors, the proper procedure 
was not adopted by the Court below. In 
my judgment there is no substance in 
these contentions. With regard to the 
first point the learned advocate for the 
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appellants was constrained to concede 
that S. 4 of the Act, as it now stands, 
confers the widest possible powers upon 
the Court ; but he laid stress on the 
opening words of the section “subject to 
the provisions of this Act*’ and then 
went on to argue that, as no enquiry or 
proceeding under S. 53 or S. 54 was started 
against the bank, the Court below had 
no jurisdiction to call upon the bank to 
prove that they are secured creditors, or 
to issue the injunction. In my opinion 
this contention is without substance. 
]The appellants, if secured creditors, have 
itheir rights. But they must first satisfy 
jthe Court that they have the right which 
they claim, and the Court below certain- 
ly had jurisdiction under S. 4, of the Act 
to require proof that they have that 
right. If such proof is nob forthcoming, 
the properties in question will be avail- 
able for distribution among the general 
body of creditors. The ipse dixit of a 
creditor that he is a secured creditor can- 
not have the effect of precluding the 
Court from judicially determining the 
matter. The adoption of such a view 
would render the Court powerless in 
cases of collusion between the insolvent 
and a favoured creditor. In my judg- 
ment both the order directing an enquiry, 
and the order of injunction were proper 
orders to make in the circumstances of 
this case. 

With regard to the second point: it is 
to be observed in the first place that this 
has not been included in the grounds of 
appeal. Apart however from that, it has 
in my opinion no merits. It was argued 
that the Keceiver should have filed a re- 
gular petition in the nature of a plaint 
so as to enable the appellants to put in 
a written statement in reply. I do not 
think that this procedure was impera- 
tive. All that was necessary was an 
enquiry directing to the determination 
of the question whether the bank were 
secured creditors or not. In my opinion 
the appeal fails and should be dismissed 
with costs-theree gold»mohurs. 

Suhrawardy, J. — In my opinion 
there is no appeal against the order ap- 
pealed from in this case. It is not 
necessary to discuss this matter as I 
•agree with my learned brother in dis- 
missing the appeal* 

D.B /r.K. Appeal dismissed. 
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Bankin, C. j., and Suhrawardy, 

B. B. Ghose, Mukherji and 
Cammiade, JJ. 

Agni Kumar Das — 1st Party — Peti- 
tioner. 


V. 

Mantazaddin and another — 2nd Party 
— Opposite Party. 

Pull Bench Beferenoe No. 1 of 1928 in 
Criminal Bevn. No. 1254 of 1927, Decided 
on 13th July 1928, from order of Dy. 
Magistrate, Comilla, D/- 13bh August 
1927. 

Criminal P. C., S. 145 (1)— (P^r Full 
Bench) — Actual possession** means actual phy- 
sical possession though wrongful — ** Dispute** 
means actual disagreement at the time though 
the question is previously decided by civil 
Court (Mukherji, J., diUermg.) 

Per Full Bench . — The words “actual posses- 
sion” m 8ub*S. (1), S. 145, mean actual pnysical 
possession even though wrongful, e. g., that of 
a recent trespasser in actual physical posses- 
sion at the time of the proceedings under 8 145, 
and the word “dispute” in the same sub-sec- 
tion means actual disagreement existing bet- 
ween the parties at the time oi the proceedings 
under S, 145 even though the question as to the 
right to possession has already beeni decided by 
a civil Court : Q W. B. Cr, 10 ; 16 W\ B, Cr, 
24 ; 23 W. B. Cr. 17 ; 5 C. L. B. 200 , 6 Cal. 
835 ; 26 Cal. 626 ; 29 Cal. 208 ; 5 C. W. N. 563; 
20 C. W. N. 79C; and Graham, J., in A. I. B. 
1928 Cal. 344; Disapproved : Cuming ^ J., in • 
A.I.B. 1928 Cal. 344, Appr.\P 611 0 1. P619 C 1] 
Per Mukherji, J. — The word “dispute” in sub- 
S. (1), 8. 145, means actual disagreement exist- 
ing between the parties at the time of the pro- 
ceedings under 8. 145 even though the question 
as to right to possession has already been de- 
cided by a civil Court, if the decision of the 
civil Court amounts only to a deierminatiou of 
the right to possession, except in cases where 
such right and a consequent claim to possession 
have been negatived by a decree which is either 
inter partes or may be treated as such, as also 
in cases in which khas or actual possession 
has been delivered by the civil Court either 
inter partes or between parties who may, in 
effect, be regarded as parties to the proceedings. 
The words “actual possession” in sub-8, (1), 
S. *145, mean actual physical possession even 
though wrongful, i, e., that of a recent tres- 
passer in actual physical possession at the time 
of the proceedings under S. 145, provided the 
dispute as to possession has not been •deter- 
mined by a civil Court as explained above. 

[P 639 C 1] 

Akhil Chander Dutt — for Petitioner. 
Anil Chandra Roy Chowdhury and 
Bankim Chandra Banerji — for Opposite 
Party. 

Rankin, C. J. — In this case an appli- 
cation in revision under S. 4^9, Criminal 
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P. C., has been made to the Court against 
an order of 13th August 1927, made by 
the Deputy Magistrate of Comilla under 
S. 145 of that Code in proceedings insti- 
tuted on 9th May 1927 A rule having 
issued and cause being shown before the 
Division Bench, a reterenc 3 has been made 
to this Fall Bench. Three points are 
formulated in the order of reference, vijs. — 

(1^ Do the words ‘‘aokial po&sessioa” in sub- 
3. (1), S. 145, Civil P. C., mean actual personal 
physical possession even though wrongful, e. g., 
ihat of a recent trespasser in actual physical 
oossession at the time of the proceedings under 
3. 145. 

(2) Does the word “dispute” in the same sub- 
section mean actual disagreement existing bet- 
ween the parties at the time of the proceedings 
andor S. i45 even though the question as to the 
right to possession has already been decided by 
a civil Court. 

(3) Has the law been correctly laid down in 
the case of Ambar Ali v. Plran Ali (l) or in the 
case of Atul Hazra v. lima Gharan (2) and Ak- 
lioy Mandal v. Basir Bai (3). 

By the rules of this Court (Oh. 7, R, 
5, Appellate Sides Rules) the case itself 
is referred to us and wo have not merely 
to answer the specified points of law. 

In these circumstances it is necessary 
to set out the facts. The applicant before 
us was the 1st party before the Magis- 
trate. It appears that ho took a mort- 
gage in 1906 from Moktar and his wife 
Arjatannossa , that he sued upon it and 
after the wife’s death recovered a mort- 
gage decree on 15th September 1919, for 
sale against Moktar and the heirs of the 
wife. On 16th September 1923, he ap- 
plied to execute the decree alleging that 
limitation was saved by an arrangement 
by which in 1920 ho was put in posses- 
sion of certain portions of the land in 
lieu of interest. In the end this question 
was concluded by a decree of this Court 
on nth December 1925. The finding was 
that as against the minor heirs of the 
wife the decree was no longer capable of 
execufcion as the arrangement relied upon 
to save limitation was not so made as to 
bind the minors. Thereafter the property 
was sold as against Moktar and purchased 
by the decree-holder , an application to 
sefc aside the sale for non-service of 
notices, etc , was prosecuted to the High 
Court and was dismissed, but this Court 
ondlth May 1925, made it clear that no 
decision was arrived at, or could in those 
^p roceedin gs be arriv ed a t, p n th e question 

(1) A.I.H.192S Gal. 344. " . 

(2) [1916J 20 C.W.N. 796=33 I,G. 822=23 0. 

L.J. 555. 

(3) A.I.R. 1923 Gal. 176. 


whether the original owner was Moktar 
or his wife or on the question of their 
shares. On 8th February 1926, the ap- 
plicant, i e., decree-holder first party, 
was put in possession pursuant to his 
purchase. It is quite clear that he was 
not put into actual possession of the 
homestead and the finding is that he was 
given possession of the scattered plots of 
agricultural land by the planting of a 
bamboo. 

The Magistrate has found possession to 
be with Montazaddin and Afajaddin of 
the 2ad party. These are sons of Moktar. 
Afajaddin is the minor or one of the 
minors against whom the decree was held 
to be barred in execution. He is an ad- 
mitted heir of his mother Arjatannossa. 
It is clear enough therefore that as 
against his right to possession or as 
regards the extent of his share there has 
been no decision of any Court of law. 

The applicant contends that the Magis- 
trate had no jurisdiction to take action 
under S. 145 ; and, alternatively, that if 
he did take such action he was bound in 
law to find that the applicant was in pos- 
session by reason of the delivery of pos- 
session given by the civil Court on 8th 
February 1926, some 15 months before 
the date of the Magistrate’s proceedings. 
This argument proceeds upon the view: 
(1) that the section refers only to bona 
fide disputes and not to cases in which 
the claim on one side is without any 
rational ground or is made without any 
real belief in its validity ; (2) that the 
section is intended to make interim pro- 
vision until disputes are determined by 
the civil Court and that once the civil 
Court has determined the matter any dis- 
pute is at an end, or at all events [to use 
the words of Glover, J., Baniganj Goal 
Ass, V. Hem Lall (4)J. 

There is no more place for a summary order 
which proceeds not upon title but on mere pos- 
session. 

In support of this line of reasoning the 
following cases are relied upon : Shama 
Sundary v Jardim Skinner & Co. (5). 
Bai Mohan Roy v Wise (6), Raniganj 
Coal Ass. V. Hem Lall (4), In re. Chut' 
raput Singh (7j, Bhola Hath Ghosh v. 
Mathoor Mnndle (8). Gohind v, Ahdool (9), 

(4) [1879] 24 W.R. Gr. 17. 

(5) [L8GGJ G WR. Gr. 10. 

(6) [1871] 16 W.R. Gr. 24. 

(7) [1879] 5 G.L.R. 2C0. 

(8) [1880] 7 G.L.R. 51G. 

(9) [1881] G Gal. 835=8 G.L.R. 217. 
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Doulat Koer v. Bameswari (10), Kunja 
Behari v. Khetra Pal (ll), Atul Eazra v. 
TJma Charan (2), Abhoy v. Basu Bai (3), 
Behari Gir v. Bani Bhuhaneswari (12). 

The principle or practical necessity 
which appears to be at the root of the ap* 
pellants' contention, and which in not a 
few of the cases cited has. been held to 
govern the construction of S. 145 and the 
enactments which preceded it has been 
stated as follows : That the Magistrate 
is not competent to interfere with the 
execution of a decree of the civil Court. 
That he is bound to maintain the party in 
possession who has obtained a decree and 
recovered possession in execution of that 
decree. That there would never be an end 
to litigation if the Magistrate will not 
keep in force the decision of a civil Court 
regarding lands. These expressions will 
all be found in the judgment in Bai Mo' 
hurt, Boy v. Wise (6) which is the leading 
case among those relied on by the appli- 
cant In some of the oases, particularly 
when the decree in question has been 
passed or affirmed by the High Court, 
there is a certain amount of embroidery 
upon this theme which may well be 
ignored But there is a reference to 
Indian conditions in the Bamganj Coal 
Ass. V. Hem Lall (4), which may usefully 
bo recalled : 

If the law were otherwise it would be worth 
no one’s while to go to the trouble and expense 
of proving title in a regular suit, for the effect 
of a decree might be to a great extent nullified 
by parties contriving to get into some kind of 
possession (which they could easily do in forest 
lands like those now in question) and then de- 
manding to be retained in possession till a 
second suit was brought and decided ; Per 
Glover, in Raniganj Coal .4ss. v, Heni' 
hall (4). 

Now I cannot find that this point, that 
he had no jurisdiction, was taken before 
the Magistrate. It appears to me that 
the applicant contended that he was en- 
titled to an order declaring his possession 
under sub-S (4) and although I appreciate 
that the Magistrate took action on a 
police report and not on the applicant’s 
complaint, I think the applicant has 
waited and taken the chance of a judg- 
ment in his favour. In these circum- 
stances I should have great difficulty in 
giving effect to his contention at this 

71^1899] 26 Cal. 625=3 O.W.N. 461. 

(11) [1901] 29 Cal. 208=6 C.W.N 38. 

(12) [1919] 5 Pat. L.J. 104=1 P.L.T. 9=54 I.C. 

984=(19a0) P.H.O.C. 79. 
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stage : Kulada Kinkar Boy v. Danesh 
Mir (13), Basanta Kumari v Mohesh 
Chandra (14). 

Secondly, the principle appealed to is 
not applicable to the facts of this case 
It is not true that the applicant has ob- 
tained any decision from a civil Court 
establishing as against Afajaddin his 
right to possession of these plots. The 
whole question of the latter’s right has 
been kept open It has not been held 
that the mortgage decree can be executed 
against him or that he can be ejected on 
the strength of the sale held thereunder 
The first party has been claiming to be 
entitled to, and to have obtained, exclu- 
sive possession It has not bsen deter- 
mined what the shire of Manta] uddin is. 
How in these circumstances it can be 
contended that the oise is outside the 
jurisdiction given to the Magistrate by 
S 145 is not intelligible to me 

However, as the Magistrate has found 
in favour of Mantajaddin als3, I will deal 
in the third place, with the question i 
whether the jurisdiction given by the 
section is limited in the manner conten- 
ded for by the applicant This raises the 
second of the three questions stated for 
our decision by the Division Bepch Does 
the word “dispute” in sub-S (l) of 
S. 145 refer only to a “ bona fide ” dis- 
pute, or to a dispute which has not al- 
ready been decided inter partes by a com- 
petent Court ? If so does the Magis- 
trate’s jurisdiction depend upon a finding 
of fact that both parties to the dispute - 
have an honest belief in the validity of 
their claim to be entitled to possession 
or has the Magistrate to examine the 
respective claims as to the right to pos- 
session to see whether on both sides there 
is some reason in the claim. In Gobinda 
Ghunder Moitra's case (9), at 841, Field, 
J., said : 

I take it that the term dispute .... 
means a reasonable aiapute, a bona fide dispute, 
a dispute between parties who have each some 
semblance of right or supposed right. 

What exactly is this test ? 

Again, where there has been a decree 
inter partes determining the question of 
right but no delivery of possession in 
execution thereunder, is the jurisdiction 
under S. 145 ousted ? In point of logic ^ 
it would seem that a decree deciding the 

(13) 11906J 33 Cal. 33=10 C. W. N, 257=2 C. 

L. J. 271. 

(14) [1918] 40 Gal. 982=19 I. 0. 641=17 C. W. . 

N. 944. 
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right would be enough, and the language 
3f the judgments in Rai Mohun Eoy*s 
case (6) and the Eaniganj Coal case (4) 
is to this effect. Though in the former 
case there had been delivery of possession, 
in the latter case no such fact appears 
from the report. On the other hand the 
principle involved cannot be said on the 
authorities to be applicable in the absence 
of delivery of possession or its equivalent. 

Again, in holding the principle to bo 
applicable reliance has in several oases 
been placed on the fact that the decree or 
delivery of possession thereunder has 
been recent or “ within a time not re- 
mote ” (per Prinsep, J. in Doulat Koer's 
case (10) or within a very short time, 
that is within three months : Kunja 
Behari's case (11). 

The question arises whether it is for 
the Magistrate to enquire whether the 
claim of one of the parties is based on a 
reasonable case consistent with the decree, 
e. g , on subsequent transactions between 
the parties and whether in the absence of 
such a case any decree however old will 
oust his jurisdiction. 

Other questions arise : as regards 
decrees which on a complicated narrative 
and argument are said to be wholly with- 
out jurisdiction and a nullity whether 
because minors were not duly represented 
or for other reasons ; as regards decrees 
to set aside which proceedings have been 
taken or are threatened , as regards de- 
crees which are statute-barred for execu- 
tion purposes. If in any such case the 
person who recently, or whose predeces- 
sor in- title years ago, failed before the 
civil Court claims to be in actual posses- 
sion or is found to be in actual possession 
is the Magistrate’s jurisdiction under 
S. 145 ousted altogether or dependent 
upon his being satisfied by an exami- 
nation of the claim to title that it is con- 
sistent with the civil Court’s decree ? In 
Ahho j MondaVs cise (3) A had obtained 
symbolical possession in a suit against B 
before a Court which on the Magistrate’s 
view had no jurisdiction. The Magis- 
trate acting on a x3rior entry in the 
Reoord-of-Rights held B to be in posses- 
sion. The High Court held that it was 
not for the Magistrate to question the 
validity of a decree that had not bean set 
aside by a competent Court. His ojrder 
was set aside as being grossly irregular, 
but it was not said to be without juris- 
. diction. 


The difficulties to which I have re- 
ferred arise from the doctrine that because 
a decree has at some time been passed 
inter partes and pessession has at some 
time been delivered thereunder there is 
no dispute or no bona fide dispute or no 
such dispute as is contemplated by S. 145. 
In my opinion the doctrine itself and 
much of the reason upon which it has 
been rested are erroneous and I much 
regret in the interests of the public peace 
and of the Magistrate whose duty is to 
preserve the peace that these questions 
have not long ago been brought before a 
Full Bench in order that the jungle of 
decisions might be reduced to order. In 
Syed Ambar Ali v. Teran Ali (l) may be 
found lists of conttalictory decisions and 
that the contentions advanced before us 
by the applicant have failed after over 
fifty years to establish themselves in our 
case law may be shown by a reference to 
that case and to such oases as Kuloda 
KinJcar Roy v. Danesh Mir (13) and 
Shahabaj Mandalv Bhajahari Nathil6) . 
In my judgment they have failed so to 
do : (l) because they are wholly without 
warrant in the statute and represent an 
unworkable and unreasonable attempt to 
thrust into the section qualifications and 
conditions which are rejected by its letter 
no less than by its general intention ; (2) 
because these qualifications and condi- 
tions have their sources in misapprehen- 
sion of certain principles of law. 

In exhibiting the law as I find it in 
the Code I will take note first of the fact 
that S. 145 is not the only weapon with 
which a Magistrate is entrusted tor the 
maintenance of the peace in connexion 
with dispute over land. Ha has a power 
specially adopted to cases of urgency 
under S 144 and he has a power under 
S. 107 which in some oases will suffice. 
It is clear enough that whatever force 
be given to the word “shall” in sub- 
S. 1, S 145, it need in no way em- 
barrass any Magistrate in exercising his 
discretion. If he is of opinion that an 
order under S. 107 will meet the case and 
proposes to make one he has only to maka 
it to justify himself in holding that the 
dispute no longer is likely to cause a 
breach of the peace ; he can do this either 
without taking action under S. 145 or at 
any stage of proceedings under that sec- 
tion. If he thinks that the case calls Cor 
action under S 144 he can take such 
(i5) A. !. R, 1922 Cal. 364=49 Cal, iW. 
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action and if he thinks this sufficient to 
prevent the likelihood of a breach of the 
peace he can postpone all action under 
S. 146. Whether in the midst of S. 145 
proceedings he can on making an order 
under S. 144 drop such proceedings is a 
particular question on which I say noth- 
ing. In exercising his discretion the 
Magistrate will regard as supreme the 
necessity of maintaining the public 
peace. The attempt to classify cases 
as appropriate to one section or another 
can be carried only a little way and 
it is not to be wondered at if the de- 
cided cases contain little general advice 
of practical utility. The discretion is 
to be exercised on the particular facts 
of each case considered as a whole and 
by an officer with knowledge of the local 
conditions. I am not saying that under 
the present Code it cannot be controlled 
or corrected in revision. But I do say 
first that it is an error to suppose that 
decree* holders are a class of men so 
favoured by the law that in any conflict 
between their convenience and mainten- 
f.nce of the public peace the latter must 
give way under S. 145 , and secondly, 
that the conditions of jurisdiction are 
reasonably plain and complete under 
each section of the statute. 

Where the express conditions are satis- 
fied and the Magistrate has acted under 
S. 145, according to its terms, it is still 
possible that for special reasons the re- 
sult of his action may give just cause of 
complaint. Thus in Ara7i Sardar v. 
Hara Sundar (16) the Magistrate had 
made a previous order under S. 145 bet- 
ween the same parties in interest declar- 
ing the first party to be in possession. 
The second party's successor-in-interest 
disobeyed this order and secured a foot- 
ing on the land Instead of taking steps 
to enforce his previous order the Magis- 
trate drew up a new proceeding under 
S. 145 and made an interim attachment 
of the land. The High Court held this 
to he an abuse of his powers 

Where orders are made under more 
than one section the Magistrate must be 
careful that his action as a whole does 
not operate to defeat the rights of the 
party in possession It would be obvi- 
ously wrong to use S. 141 to forbid a 
party in possession to exercise any rights 
of possession and then later on to hold 
under S. 145 that no one is in possession 
(16J A. I. R. 1923 Cal. 95. ” 
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and attach the land: cf. Joyanti v. 
Middleton (17). Nor could a Magistrate^* 
properly so use his power as to defeat 
revisional jurisdiction, e. g., by'commen- 
cing a fresh proceeding under S. 145' 
pending the decision of a rule granted 
by the High Court to set aside a previous^ 
order of the same character: of. Pram 
Ballav Mitter v. fiash Behari Mitter 
(IH). Nor can the section bo applied to 
disputes between parties who are in joint 
possession as a matter of fact as distinct 
from actual exclusive possession of sepa- 
rate plots, Basanta v. Mohesh (14). 
These illustrations will serve to show 
that it is not always enough for a 
Magistrate to be within the letter of the 
section. He must be within the true 
construction of it and even then he must 
not abuse his power The contentions 
of the applicant before us, however, are - 
not justified by these considerations. 

I dissent altogether from the doctrine 
that the words “ dispute likely to cause 
a breach of the peace refer only to 
bona fide disputes or only to reasonable 
disputes. The first sub-section is con- 
cerned with the maintenance of the 
public peace and with the reality of dis- 
putes, the danger of disputes It matters 
little to a broken head whether it be 
broken in good faith or in bad and the 
Magistrate can have no preference. 
When he finds from a police -report that 
he must take action, he can hardly be in 
a position to enter into such question. 
The section requires him to call for 
written statements and to enquire only 
as to the fact of actual possession The 
nature of the claim to title may affect the 
question of fact as to possession, but he 
is expressly debarred from enquiring 
into the merits of the claims. It has 
been contended before us that he may 
and must enquire into the bona fides 
and the reasonableness of claims under 
sub-S. 5, but it is clear to me that this 
provision is made with no such object. 

I do not know that it is generally true 
in India or elsewhere that unreasonable 
or mala fide disputes are less danger- 
ous than others or more readily accom- 
modated. A Court of law might as 
well commit itself to the proposition 
that family disputes are always the 
mildest. The section is based upon the 
notion that whether a man has the best 

(17) [1900J 27 Cal. 785=4 C. W. N. 562. 

(18) [1905] 4 C. L. J. 418. 
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or the worst claim in the world he 
must not take the law into his own hand 
and so disturb the public peace. 

Nor, on the other hand, is it clear to 
me that disputants with mala fide or 
unreasonable claims are specially amen- 
able to orders for security under S. 107. 
The Magistrate’s discretion in such 
matters must be determined by the facts 
as a whole. In particular everything de- 
pends upon the question which party is 
now in actual possession? To say that 
where the claim of one party is mala fide 
or is unreasonable the Magistrate cannot 
act under S. 145 and should act under 
S. 107 is both bad advice and bad law. 
If the party who seems to have no case 
on*title is out of possession there can be 
no reason why the other party’s posses- 
sion should not be declared. But if ho 
is really and actually in possession what 
then? Let us suppose that the case 
cannot bo brought under Pro., sub-S 4, 
S. 145 or under S. 522 Is a 
Magistrate whose power to restore pos- 
session so strictly limited to say to 
one party that he may take possession 
at his own hand and to the other porty 
that if he does not withdraw or let him- 
self be evicted peaceably he will have 
committed an oSence (what offence?) and 
forfeited his security. I cannot think it 
at all clear that the words in S. 107 “ or 
to do any wrongful act that may pro- 
bably occasion a breach of the peace ” 
can reasonably or legally be pushed so 
far ; and, if want of bona fides in one 
party is to justify an indirect order for 
recovery of possession. I fear that 
Magistrates will be busy and that the 
public peace will suffer even more than 
civil justice from this magisterial form 
of title suit. While a Magistrate acting 
under S. 145 is under no duty to enquire 
into the question of right there may be 
some rare cases in which both parties 
being out of possession the right of one 
party is so very clear as to make it more 
just and reasonable that he should act 
against the other under 8. 107 than that 
he should attach the property so as to 
compel the former party to bring a suit. 
But there is great 'danger in inviting 
Magistrates to act upon their view as to 
the right of parties, and jurisdiction 
under S. 146 or S. 146 cannot possibly 
be affected by any consideration of this 
character. Even in clear cases of this 
character the maintenance of the peacq 


may make it wiser to attach under 
S. 146 than to order security under 
S. 107. 

It is not a proposition of law, but I 
think it is a sound opinion, that when 
the Magistrate cannot after due enquiry 
decide as to which party is in possession,, 
he will ‘almost always act wisely in 
attaching the property under S. 146, and 
unwisely in attempting to deal with the 
matter under S. 107. As to S. 144 it is 
sufficient to point out that it is intended 
for cases requiring an “ immediate pre- 
vention or speedy remedy S. 145 is 
an ordinary measure of precaution when 
breach of the peace is ‘likely.” How 
little substance there is in this part of 
the appellant’s contention may be seen 
from the definition of “criminal trespass” 
in S. 441, I. P. C. This shows the im- 
portance which the substantive criminal 
law attaches to possession. For tha 
rightful owner to enter upon land in the 
possession of a mala fide* claimant with 
intent to intimidate or annoy him would 
be an act of criminal trespass. Finally, 
upon this part of the argument I would 
observe that the supposed need for bona, 
fides and reasonableness has no special 
reference to the rights of decree-holders 

But the main ground upon which the 
appellant’s contention rests and has not 
seldom been put, is a notion that it is 
the duty of the Magistrate “ to main- 
tain the civil Court’s decree ” There 
are senses in which a true meaning may 
be given to such a phrase, but for the 
present purpose and in the sense required 
by the argument it is the statement not 
of a principle but of an error. 

In civil suits there is a limited class 
of cases in which the plaintiff is allowed 
to ask for no relief beyond a declaration 
of his rights. It is common in this pro- 
vince for a plaintiff who claims to be in 
possession to ask for “ confirmation of 
possession,” an ambiguous phrase which 
may cover several forms of relief which 
might be more accurately described. Again» 
it is a common — much too common 
practice to ask for ancillary declarations 
in addition to the ordinary relief. 
Now where a plaintiff stands in need 
of relief other than a declaration 'it ia 
for him to ask for it and to see that ho 
gets it by execution of the Court’s decree. 
Suits for ejectment are important exam- 
ples of this principle. It is only in tlfo 
case of decrees for joint possession or for 
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delivery of immovable property in the 
occupancy of a tenant or other person 
entitled to occupy the same and not 
bound by the decree to relinquish such 
occupancy that the Civil Procedure Code 
knows anything of “symbolical posses- 
sion.” That is to be given by affixing a 
copy of the warrant and proclaiming the 
substance of the decree. 

In other cases the Code directs that 
possession of immovable property is to 
be delivered to the party or to such per- 
son as ho may appoint and if necessary 
by removing any person bound by the 
decree who refuses to vacate the property. 
It may or may not be useful to signalize 
the event, e g , by planting a bamboo ; 
but it is the business of the Court’s officer 
to give actual possession to the party 
under O. 21, R. 35 (1) and to the pur- 
chaser under R 95. Rule 97 et seq of the 
same order make provision enabling any 
resistance to be overcome. The judgment- 
debtor or his creatures may be sent to 
jail ; bona fide claimants are protected. 
A decree-holder or purchaser who is en- 
titled to possession can get it and if the 
Court’s officer does not give it the Court 
will make him give it if applied to at the 
time. Once he is put into possession 
and the officer has effected the delivery 
the decree- holder has had his remedy. 
For purposes of further litigation he has 
incidental advantages in that partly or 
wholly he has cleared his title in a way 
readily proved and is entitled to the 
benefit of the doctrine of res judicata. 
But otherwise he is in no different posi- 
tion from that of a person who has come 
by the possession of land by inheritance 
from his grandfather or by purchase at a 
private sale There are cases in which 
an injunction to restrain trespassers may 
be obtained but a previotis decree is no 
necessary condition. The decree- holder, 
like any one else must maintain his own 
possession once he has obtained it. The 
law gives him the same assistance in this 
behalf as it gives to others and on the 
same terms in all material respects. It 
leaves to him the same liberty to part 
with his possession. Indeed he may be 
a decree-holder as against A and a tres- 
passer as against B. 

Now for the present purpose the duty 
of the Magistrate is to obtain posses- 
sion ; not to “maintain the decree.” The 
terms upon which the Magistrate is to 
maintain any man’s possession are laid 
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down in the Criminal Procedure Code and 
in the Penal Code which have no sepa- 
rate law for decree-holders as a class. 
Against forcible and wrongful entry 
within two months of the proceedings the 
Magistrate can maintain possession under 
S. 145 by restoring it even after it has 
been lost : ho can act after a convictioEi 
for criminal trespass under S. 522 in 
cases of a certain character and without 
any limit as to the date of the trespass. 
Whether he can restore possession in- 
directly under any other of his powers 
may be a question. But the substance 
of the matter is clear enough. It is the 
civil Court’s duty to give possession on 
the ground of right : it is the Magis- 
trate’s duty to maintain possession against 
force or show of force To say that when 
a Magistrate twelve months after a civil 
Court peon has delivered possession, finds 
that the judgment-debtor is back in 
possession of the land, he is interrupting 
or interfering with the execution proceed- 
ings of the civil Court, if he acts under 
S. 145, is a violent abuse of language. 
On the other hand it is true that if on a 
given date the plaintiff has been put into 
possession by the civil Court, however 
inefficiently or irregularly, then on that 
date the plaintiff got possession as against 
the defendant. The defendant’s actual 
possession has been broken as a matter 
of fact even if only for the moment. 
This is as true of symbolical possession 
improperly so called as of any other 
possession though what happened at the 
time of delivery may Well be important 
on the question whether the plaintiff con- 
tinued in possession very long or was 
ousted in the following week. Still it is 
an error to hold in such cases that the 
decree- holder was never in possession [cf 
Atul Hazra's case (2)] or to ignore the 
delivery to him. This is a particularly 
grievous error in oases of boundary dis- 
putes or disputes as to outlying portions 
of the land delivered. Cases in which it 
has been said that the Magistrate has 
interfered with or nullified the civil 
Court’s decree will on examination be 
found to be oases where the Magistrate 
has come to a wrong finding on the fact 
of possession by reason ot this error : 
e. g., Shama Sundery's case (5), Bai 
Mohun Boy* 8 case (6), Ghutraput Singh* s 
case (7J, Bhola Nath Ghose*s (8). 

When large tracts of forest land or 
ohurs or inaooessible areas are recovered 
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'In ejectment it may well be true that the 
owner may find it difficult to look after 
his property or even to come to the 
Magistrate while dispossession is recent. 
This, however, does not show that it will 
be almost idle to appeal to a civil Court 
if S. 145 be applied to the actual facts 
of a case when breach of the peace is 
likely, in spite of tht^ civil Court's decree. 
Still less does it justify a Magistrate in 
allowing breaches of the peace to take 
place when he can obviate them. It 
shows that certain kinds of property are 
-somewhat inconvenient possessions. 

The same considerations seem to me to 
afford an answer to the contention that 
once the civil Court has pronounced upon 
the right of one party as against another 
there is no place for an order under 
S. 145 which proceeds upon mere posses- 
sion. If the party is out of possession 
and is attempting to retake possession at 
his own hand forcibly so as to disturb 
the public peace, I am at a loss to know 
^hy the Magistrate should not require 
him to assert his right in the proper way. 
A civil Court by its decree can give 
possession It does not attempt in the 
'Same suit to keep the plaintiff in perfect 
peace because this is impracticable ; new 
causes of action require a fresh considera- 
tion of the facts The Magistrate is not 
there to give a form of execution that 
the civil Courts cannot give His duty 
in substance is to maintain possession 
because the forcible disturbance of posses- 
sion is contrary to the criminal law. 
This is clear enough from the words 
‘until evicted therefrom in duo course of 
law” which contrast with the words used 
in S. 146 Where possession cannot be 
shown in spite of a previous decree, and 
cannot be taken without a breach of the 
peace, the Magistrate is to take the land 
into his own possession by attachment 
and to hand it over not to the person 
whom he thinks to be entitled but to the 
person whom the civil Court decides to 
be entitled A breach of the peace re- 
quires the Magistrate to act : necessarily 
it makes place for an order which pro' 
•oeeds on “ mere possession” because it 
makes place for a Magistrate who is not 
the judge of titles or the bailiff of a 
-civil Court. 

On this question of jurisdiction to 
act under S. 145 I have discussed ’ the 
principles involved in view of dicta in 
^he vdddded^ases. I do not propose to 


discuss all the cases, but there are a few 
old cases which have done much to in- 
troduce false doctrine on this subject. 
Shama Sundery*s case (5) may possibly 
have been one in which the Magistrate’s 
order literally and not as a matter of 
hyperbole interfered with the execution 
of a civil Court’s decree The dates are 
not given nor is it quite clear what case 
was then pending in the miscellaneous 
department But it is no authority on 
the question of jurisdiction to act under 
S. 145 if only for the reason that the 
Judges suggest that the Magistrate might 
have made an order under S. 319 of the 
Code of 1861 i. e , under the present 
S 146. The same may be said of Bam 
Mohun Boy's case (6), where it is said 
that the decree should have been main- 
tained under S 319. 

In this case the delivery of posses- 
sion would seem to have been given 
several years before the Magistrate’s 
order but it was said that the Magis- 
trate was not competent under S 318 
to “interfere with the execution.” Both 
these were cases of disputed possession 
and the ruling seems to be : (1) that 
the Magistrate should have decided that 
neither party was in possession or that 
he could not satisfy himself as to which 
was in possession , (‘-^) that then the pre- 
vious decree of the civil Court would 
have under S. 319 enabled him to give 
possession to the decree-holder. This 
latter proposition seems to be highly 
questionable These views do not seem 
to have been adopted in later cases but 
dicta in the judgments are often quoted. 
In the Baneeyunj Coal case (4), which 
was an undefended case, Glover, J. arrives 
for the first time at the full doctrine 
that once a civil decree is passed Magis- 
trate’s duty is to “maintain the decree,” 
that he cannot institute proceedings under 
the present S. 145 and that he must 
cope with any breach of the peace 
by taking security. Ghatraput Singh’s 
case (7) is no authority on the ques- 
tion of jurisdiction to act under 
S 145 because the order made by the 
High Court was to declare him entitled 
to retain possession until ousted in due 
course of law. Possession of a hat had 
been given by the Nazir in March or April 
1879. The Magistrate’s final order was 
on 10th July of the same year, so the dis- 
pute followed close upon the delivery of 
possession. It appeared that4;he Nazir 
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gave possession by a proclamation at the 
hat and by planting a bamboo elsewhere. 
The decree* holder maintained his posses- 
sion by trying to collect his dues but the 
old proprietor also collected dues, and 
with more success. The Magistrate 
ignored the delivery of possession and 
went solely upon actual receipt of dues. 
The case was one in which the Magistrate 
came to a wrong finding as to the fact of 
possession. It was said that the Magis- 
trate was not competent to nullify the 
action of a civil Court. Bhola Nath 
Ghose's case (8) was exactly similar; it 
was a case of a wrong finding of fact that 
a person evicted from possession was still 
in possession on the ground that the land- 
lord decree-holder had done no acts of 
cultivation. Here too the case arose im- 
mediately after the eviction and by his 
wrong notions as to possession the Magis- 
trate had nullified the civil Court’s de- 
cree by failing to recognize and maintain 
existing possession thereunder. 

There is nothing in this case that can 
be questioned save for the approval of dicta 
in Eai Mohan ‘case (6) and in the 

Baneegunj Goal case (4). In Gohind Ohun- 
der's case (9) the same Magistrate had 
found under the Land Registration Act, 
that A was in possession and under S. 530, 
Criminal P. C., 1872 that B was in 
possession and not A. This latter pro- 
ceeding was instituted while the former 
proceedings were still pending before the 
Commissioner. The case was a wretched 
instance of mishandling, and it appeared 
that there were no reasons for supposing 
that either Aor B would commit a breach 
of the peace. There is nothing in the 
judgment of Pontifex, J., which can well 
be questioned, but Field, J., refers to the 
dicta in Bai Mohan's case (6) and 
elaborates them. The dispute must ‘be 
bona fide and reasonable, the dispute is 
at an end, the Magistrate must maintain 
the rights of »the successful party, ho 
must not neutralize the effect of the de- 
cree, he has no power to institute proceed- 
ings under S. 530 (149) but must take 
security under S. 491 (107). In Doulat 
Koer V. Bameswari (10) A was given 
possesiion on 29th August under order 
made inter partes by the Civil Court and 
on Ist November initiated proceedings 
under S 145. The Magistrate declared 
that Dulin Saheba was in possession, on 
the strength of some rent receipts from 
raiyats. It was held that the Magistrate 
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had no jurisdiction under S 145. It i^ 
said by one Judge that ho should have 
contented himself with declaring that the 
orders of the civil Court should be main-* 
tained : by the other Judge that he should' 
have directed Dulin Saheba to assert her 
rights as she might be advised. Under 
the Code as it then stood the Court hel(J’ 
that it could only interfere on a point of 
jurisdiction, and frbm the judgment of 
Prinsep, J., it would appear that the- 
jurisdiction was ousted by reason that the' 
decree was “within a time not remote.’” 
The same circumstance is stressed in 
Kunja Behari's case (ll) wliere the de- 
cree was still under appeal and the- 
Magistrate is said to have “ignored” the- 
decree. These cases show an inclination 
to resile from the broad dicta of previous- 
cases as to the effect of a decree They 
also show an increasing haziness as to 
whether it is the final order of the Magis- 
trate which is ultra vires if he does not 
“maintain the decree” or whether the 
whole proceedings are without jurisdicr 
tion in view of the decree. 

In S. Gordon Sims v. Johurilal (19 and 
20) both parties produced civil Court de- 
crees and the Magistrate held that one 
party had decrees which applied to the 
land in question and made an order in his 
favour under S. 145. This was affirmed 
by the High Court as being in accordance 
with the case of Doulat Koer (10). The 
decree in question was not inter partes. 
The Court staged: 

We are aware of no ruling which prescribes 
that the Magistrate is to maintain a party in 
possession in accordance with the decree of the 
civil Oourt only when the opposite party is a 
party to that proceeding. 

Another case in which appeal was mad^ 
to the principle that the Magistrate must 
maintain the possession given by the Civil 
Court though the parties are not the same 

is Kulada Kinkar Boy v. Danesh Mir 
(13). In that case the language used in 
the oases of Gobind Chunder (9), Doulat 
Koer (10), and Gordon Sims v. Johury 
Lai (20) was shown to be too broad and 
it was laid down that while possession 
given previously under .a decree may bn 
presumptive evidence it has to be taken 
along with other circumstances and other 
evidence as to the fact of possession at a. 
later date. 

It' Atul Hazra's case (2) the Magistrate- 
found that five or six months after deli- 
(19 & 20; [1901] 5 0. W. N. ^ 
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very of possession under a decree inter 
parteg the party against whom the civil 
Court had decided was back in possession. 
The Court held that the party ought not 
to bo allowed to assert this and seem to 
have thought that proceedings under 
S. 145 were improper The same princi- 
ple that a party ought not under S 145 
to bo allowed to assert that ho is in 
possession even when the fact is so, if his 
possession is not lawful possession but 
the possession of a trespasser and a 
wrongdoer, was^affirmed by Graham, J., 
in Syed Ambar Ali v. Teran Ah (1). In 
my opinion this line of reasoning must 
be discarded for all purposes in applying 
S. 145 for the reason that it is plainly 
contrary to the express provisions of the 
section and inconsistent, as I have endea- 
voured to show, with the principles ap- 
plicable to the subject. In order to 
maintain the peace and take effective ac- 
tion the Magistrate has to deal with the 
facts: estoppels between the disputants 
are only in place on a question of right 
as between one party and another. In 
this jurisdiction the interests of the pub- 
lic are supreme Suum cmque trihuendo 
is not the function of the Magistrate: 
that object must be achieved at a later 
stage and by more appropriate means. 

As regards the second contention of the 
applicant that if the Magistrate had 
jurisdiction to act under S. 145 at all he 
was bound in law to find possession ac- 
cording to the civil Court’s decree and 
therek)re to find that fifteen months after 
the delivery of possession given as against 
Mantajaddin that the applicant was in 
possession, the fallacy of this contention 
is in my opinion sufficiently exposed by 
what I have already said. If a case is 
within S. 145 the Magistrate acting under 
the section must deal with it as the sec- 
tion prescribes. It is clear on the facts 
of the present case that on 9th May 1927 
the applicant was not in possession. 

It remains only to deal formally with 
the three questions stated in the order of 
Reference. If the word ‘‘personal' ’ be 
deleted — it is a word whose meaning in 
this connexion is ambiguous — I think 
that the first question as well as the 
second should be answered in the affirma- 
tive. As regards the third question I am 
in general agreement with the judgment 
of Cuming, J., in Syed Ambar Ah v. 
Porlal AH (1), but I do not; think it 
necessary or advisable to answer tbis 


question as framed. The application in 
revision should be .dismissed. 

Suhrawardy, J — As I am a party to 
some of the decisions referred to in this^ 
connexion I should like to say a few words 
in defence of the position I am advised to 
take after giving the point raised my 
anxious and earnest consideration I have 
had the advantage of reading the judg- 
ments of my Lord the Chief Justice and 
my learned brother Mukherji, J., which 
have lucidly presented both sides of the 
picture They have given me a much 
desired opportunity of looking at the 
question from all points of view and 
weighing the arguments for and against, 
I, however, feel great »1 diffidence in differ- 
ing from a line of decisions from 186L 
downwards pronounced by very higb 
authorities, specially in view of the fact 
that the legislature has not yet thought 
fit to intervene to clear up the matter. 

I do not propose to discuss the cases on 
the point as they have been so thoroughly 
examined by 'the learned Chief Justice 
and Mukerji, J. But as notes of dissent 
have now been definitely struck, I should- 
like to approach the question untram'’* 
melled by precedents and treat it as a' 
case of first impression. I therefore 
content myself with recording my opin- 
ion on the va'-ious points raised. 

The teim “ dispute " in S 145 (l) has 
not been defined anywhere in the Coda 
but to my mind it has been clearly andl 
sufficiently explained in the section itselfi 
as meaning a dispute which is ’likely to- 
cause breach of the peace To add any^ 
other explanation to the term will not 
be, in my opinion construing Jthe Act 
but legislating. The requisites to at- 
tract the jurisdiction of the Magistrate 
under S. 145, Criminal P. 0., are (a) 
dispute, (b) which is likely to cause a 
breach of the peace, (c) -which ooncerns- 
land or water etc. To say that the dis- 
pute must be bona tide or reasona- 
ble is to restrict the jurisdiction of the 
Magistrate given him by the statute, 
“ Bona fide” is an expression which is- 
extremely elastic and may depend upon 
the ethical, moral or equitable notion of’ 
the speaker If two persons are fighting.* 
over possession of a piece of waste land 
or a newly formed chur to which both, 
of them know they have no title, can the^. 
dispute be called bona fide or reasona- 
ble? An ordinary man with normal’ 
moral ideas will call it otherwise. I da 
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aofe see any reason why it should be sup- 
posed to be boua fide or reasonable in 
law and I take it that those who main- 
taia that “ dispute ” in S. 145 must be 
bona fide or reasonable will hesitate to 
oust the jurisdiction o£ the Magistrate 
under that section in such a case. 

Now it cannot be doubted that a de- 
cree of the civil Court must have its due 
force and it is nob desirable that one arm 
of the law should fight the other. But 
this is a concern of the legislature and 
not of Courts, however just and ex- 
pedient it may seem to avoid such a oon- 
fiiot. It is argued that once the differ- 
ence between the parties on the question 
of title to the land has been settled by a 
•civil Court there is no further dispute 
that remains to be decided under Cl. 6 
of S. 145 and therefore the Magistrate 
cannot regard such a dispute as one within 
the section. The logical conclusion 
from this view is that if a person 
obtains a decree ^^for recovery of posses- 
sion in the civil Court he need only go 
to the land with some lathials and create 
a disturbance there and the Magistrate 
is bound to put in possession, »thus act- 
ing as the Court of execution of the 
civil Court decree This apparently im- 
possible position was conceded by the 
learned advocate who appeared in sup- 
port of the rule. But my learned brother 
Mukherji, J., does nob go so far and 
maintains that in order to oust the 
jurisdiction of the Magistrate the decree 
must have been executed. I do nob see, 
in principle, any difference between an 
executed and unexecuted decree so far as 
the meaning of “ dispute " is concerned. 
0. 21, Es 35, 95 and 98 give sufficient 
facilities to a decree-holder or auction- 
purchaser to obtain actual possession. 
If he cannot retain such possession no 
one bub himself is to blame for it. If 
the decree-holder is a peaceful citizen 
and is dispossessed his only course Js to 
bring a fresh suit or if he is within time, 
to avail himself of S. 9, Specific Relief 
Act. If he is a turbulent person and by 
recourse to criminal force threatens 
breach of the peace, the Magistrate, ao- 
• cording to the petitioners’ contention, 
is bound iu law to pub him in posses- 
sion, This position seems to me un- 
reasonable : it is setting a premium ou 
dawlessuess. Taka for example the facts 
of the preseub case. The judgmenb- 
•cdebtors are allowed to remaiu in unob- 


structed and apparently peaceful posses** 
sion for more than a year. The .decree- 
holder on one day after such a long time 
takes it into his head to collect men and 
attempts to make a forcible entry From 
the point of view of criminal administra- 
tion of justice the decree-holder is the 
party againb whom punitive or proven" 
tive measures ‘ should be taken as the 
apprehension of the breach of the peace 
comes from his side Does it stand to 
reason that the Magistrate should tell 
the judgment-debtor : 

You must lie low and give up your peaceful 
possession because the other side is armed 
with a civil Court decree backed up by hire- 
lings ready to use criminal force ? 

In my opinion the word dispute ” 
is used in its ordinary sense meaning a 
disagreement, struggle, scramble or quar- 
rel for possession of land, etc., which is 
likely to cause a breach of the peaoU) 
without reference bo the respective claims 
of the disputants. 

It is possible that the legislature has 
nob entirely overlooked cases like the pre- 
sent. ‘If the decree-holder or auction-pur- 
chaser obtains aobuil possession through 
the civil Court or such possession as in 
the eye of law is equivalent to actual 
possession and is subsequently dispos- 
sessed by the judmenb-debtor he can 
come, to the Magistrate within two 
months under 01. (4) and the Magistrate 
will reinstate, him in possession.^ If^ he 
does nob do so and sleeps over his right 
his claim for reinstatement by the •crimi- 
nal Court, so to speak, becomes barred by 
limitation. For the foregoing retsons I 
will answer the questions referred to the 
Full Bench in the way the learned Chief 
Justice proposes to do 

B. B. Ghose, J. — The facts on which 
the reference was made are as follows : 
The first party who is the petitioner in 
this Court obtained a mortgage decree 
againb the second party and in execution 
of his .decree purchased the property in 
question. The judgment-debtors, second 
party, were in possession of the property 
and the petitioner as auction- purchaser 
was pub into possession under 0. 2L, 
R. 95, Civil P. C , on 8bh February 1926. 
The finding is that although the^ pebi- 
tionerVas entitled to obtain possession by 
evicting the judgment-debtors that was 
not ‘done and he obtained what is called 
** symbolical possession. " It cannot, 
however, be questioned that such sym* 
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bolical possession ” as against a judg- 
ment debtor amounts to actual posses- 
sion in law and it should bo taken as 
such. In spite of such delivery of pos- 
session the judgment-debtors, opposite 
party, continued in possession of the 
lands. In May 1927 a dispute arose re- 
garding the possession of the land and 
proceedings were taken by the Magis- 
trate on 9th May 1927 under S. 115, 
Criminal P. 0 The Magistrate having 
found that the opposite parties were in 
actual possession made an order under 
sub-S. (6) in their favour. The peti- 
tioner obtained the rule against that 
order which has occasioned this refer- 
ence to the Full Bench. It should, how- 
ever, bo stated that it appears that the 
execution proceedings against one of the 
second party, Afazaddin, were ineffec- 
tual and so possession cannot bo *said to 
have been delivered as againt him by the 
civil Court. 

I shall now deal with the arguments 
advanced on behalf of the petitioner. It 
is argued that where the civil Court has 
already decided the question of title and 
possession between the parties in contro- 
versy there is no jurisdiction in the 
Magistrate to take proceedings under 
8. 145, Criminal P. C. It is urged .that 
the dispute referred to in sub-S. (1) 
means bona fide dispute. Reference is 
made to sub-S (6) and it is argued that 
the Magistrate’s order under S 145, is 
to remain in force only until the deci- 
sion of the civil Court, but where a 
civil Court has already decided the right 
of a party to possession of the property 
and has actually put him into possession 
it should be held that the Magistrate has 
no jurisdiction to take proceedings under 
this section It is further argued that 
to hold otherwise would be to place a 
person in the position of the petitioner 
under great difficulty as he may be dis- 
possessed by a lawless and turbulent 
antagonist who has been worsted in ’the 
litigation by a decree passed against him 
in the civil Court and against whom 
possession has been delivered, if that 
person is retained in possession by the 
Magistrate. The result may be that the 
rightful owner would be compelled to go 
again ^and again to the civil Court and 
continue the process without ever getting 
possession of the land. 

It is conceded that a construction 
of the section according to the ordi* 


nary meaning of the words used would 
go against the contention of the 
petitioner, but it is urged that owing to 
the obvious inconvenience of construing 
the section in that manner, the construc- 
tion contended for should be accepted. 
Farther it is argued that the construction 
contended for has been accepted in numer- 
ous decisions of this Court and those' 
decision should not bo departed from. 

In order to hold that the plain natural 
meaning of the words in S. 145, Criminal 
P. C., should not be accepted it is neces- 
sary to consider the object aimed at by 
orders under its provisions. It has been * 
said by the Privy Council with reference 
to similar orders in the caso of Dtnomont 
v. Brojomohini (2l) : 

These orders are merely police orders made * 
to prevent breaches of the peace. They decide 
no question of .title ; but under S. 145, Cri- 
minal P. C., 1882 (relating to disputes as 
to immovable propert>) the Magistrate is, if 
possible to decide which of the parties is m 
possession of the land in dispute ; and if he 
decides that one of the disputants is in posses’ 
sion, the Magistrate is to make an order declar- 
ing such party to be entitled to retain posses- 
sion until evicted in due course of law, and 
forbidding all disturbance of such possession 
until such eviction. The Criminal Procedure 
Acts in force in 18C6 and 1876 were to the same 
effect. 

If the Magistrate is required to decide 
whether a dispute is bona fide or not it 
would be to require him to go into the 
question of the merits or the claims of a . 
party to a right to possess the subject of 
dispute, which he is forbidden to do by 
sub’S. (4). For unless he goes into the 
question of the rights of the parties, how 
is he to decide whether the dispute is 
bona fide ? Bona fides does not merely 
depend upon the fact that one party has 
obtained a decree in a civil Court. A 
person may have as clear a right by 
reason of succession as on the basis of a 
decree. But it is not contended that the 
Magistrate should consider any such 
right. The argument therefore that the 
word “dispute” should be read as “bona 
fide dispute” cannot in my judgment be 
accepted. Nor djes the argument that 
the Magistrate has no jurisdiction to 
take action under this section where 
actual possession had been delivered to 
one of the parties by the civil Court ap- 
pear to bo sound. Where there is a dis- 
pute likely to cause a breach of the peace 

(21) [1902J 29 Cal. Ib7=29 I. A. 24=6 O.WIN. 

386 (P. C.). 
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SIS confeetnplafced under sub-S. (1) what is 
the Magisfcate to do ? He cannot sit idle 
and allow the contending parties to settle 
bheir dispute by a free fight. It is argued 
that he should proceed under 8. 107. No 
doubt he can do so as provided in sub- 
S. (10). S. 145, and I think the Magis- 
trate would take action under that sec- 
tion if he finds that the possession given 
by the civil Court is being sought to be 
disturbed by the unsuccessful litigant in 
the civil Court. But can it be said that 
when such a person is found to be in 
peaceful possession at the time of the 
order under 8.136(1), notwithstanding 
that the other party was put into posses- 
sion by the civil Court, that the person 
in peaceful possession should be pro- 
ceeded against under 8. 107 because his 
possession is without right ? He is not 
going to commit a breach of the peace, 
<but it is the other person who desires to 
take the law into his own hands. 

It is, however, argued that he is doing a 
wrongful act, a continuing tortious act, 
by remaining in wrongful possession and 
%o brings himself within the provisions 
of 8. 107. I do not think that that sec- 
tion refers to any such act as retaining 
wrongful possession, as it refers to a per- 
son “likely to do any wrongful act.'* But 
even assuming that such person is ordered 
to execute a bond to keep the peace the 
rightful owner cannot be put into posses- 
sion unless he himself 'intends to get it 
by force. It has not been argued that 
the person in possession being bound 
down the other would bo entitled to re- 
move him from possession by force. Bub 
the argument leads to that result. To 
hold that the Magistrate may by an order 
under 8. 107 enable the rightful owner 
to take possession without recourse to 
the Court, would be to delegate the func- 
tion of the civil Court to the Magistrate 
Nor do I think that the Magistrate can 
take action in such a cise as this under 
S. 144, as was suggested, and remove the 
person in possession. I do not also think 
that it would be right to hold that the 
word “dispute” in 8. 145 means a dis- 
pute not decided by the civil Court. In 
my opinion, when two parties are quarrel- 
ling over possession, which is likely 
to endanger public peace there is a 
dispute under the section. The plain 
meaning of the words in the section 
^should be adopted and there is no reason 
why there should be a strained and ficti- 


tious meaning given to the words ^ where 
the maintenance of peace is concerned. 

Then with regard to the question of 
expediency I think that the Magistrate 
has ample powers to maintain the person 
put into possession by the civil Court in 
such possession if ho takes prompt action. 
It seems to me that the distinction bet- 
ween an aot of trespass and wrongful 
possession of a trespasser has not always 
been borne in mind. In the latter case if 
the person who was pub into possession 
by the civil Court allows the judgment- 
debtor to remain in possession for more 
than 12 years he loses his right to the 
property altogether. He has 12 years to 
bring his suit for recovery of possession 
in the civil Court : see Han Mohan v. 
Baburali (22), Bhulu Beg v. Jatindra 
(23). lb is conceded that after the lapse 
of 12 years from the delivery of posses- 
sion the Magistrate may take action under 
this section as the right of the petitioner 
would then be lost. But it is argued 
that the Magistrate has no jurisdiction 
to take action under 8. 145 if the dispute 
arises within 12 years of the delivery of 
possession. This brings us back again to 
the question of the Magistrate’s exer- 
cising the functions of a civil Court. The 
simple way would have been to extend 
the period under Prov. 1, sub-S. (4) 
to 12 years if that was- the inten- 
tion of the legislature. This argument 
also does not seem to me logical, as the 
exercise of the power of the Magistrate 
is said to depend on the fact whether the 
petitioner has a subsisting right. 

No doubt where the question of pos- 
session is doubtful on the evidence or 
where bhe land is not effectually in the 
possession of either party or the posses- 
sion is by collection of rents and in cases 
of like nature the Magistrate would be 
well advised to find possession with the 
person who was pub into possession by 
the civil Court as against the judgment- 
debtor. The Magistrate also may not 
take any action under 8. 145 if the person 
who has been put into possession is 
sought to be proceeded against by the 
defeated party who seeks to raise a dis- 
pute for disturbing the possession of the 
former and in that case take action under 
8. 107. Nor should the Magistrate take 
action if it appears that the provisions of 
8 . *145 are sought to be abused. The 
(22) [1897] 24 Cal. 715. 

(28) A. 1. R. 1923 Oal. 138. 
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argument that it is the-duty of the Magis- 
trate to maintain tbe possession awarded 
by the civil Court presupposes that such 
person is in possession at the time in 
-question. But where the judgment-debt- 
or is found to be actually in possession, 
notwithstanding the possession delivered 
by the civil Court some time previously 
and the decree holder or auction pur- 
chaser did not take appropriate steps in 
proper time against the judgment-debtor 
cvhen his possession was disturbed but 
.allowed the judgment-debtor to retain 
possession and later on seeks to take pos- 
•session without recourse to law, which 
act is likely to cause a breach of the 
peace, he cannot complain if the Magis* 
lirate makes an order in favour of the 
judgment-debtor who is found to be in 
possession. In my opinion the Magis- 
’trate has jurisdiction to take action under 
S. 145 when the dispute is likely to 
•cause breach of the peace in such a case. 

I do not propose to discuss the cases 
cited during the course of the argument 
in detail. It seems to me if the oases are 
analyzed it would appear that the deci- 
sions were based upon the special facts 
of each case although the observations in 
come of the decisions taken unconnected 
with the facts support the contention of 
the petitioner about the Magistrate’s 
power. In the case of Rai Mohan v Wise 
(6) the civil Court gave possession to the 
first party after settling a disputed 
boundary. The Magistrate fixed another 
boundary line. The decision was that 
the Magistrate should maintain the 
possession of the first party. It should 
be noticed that the Magistrate was unable 
to determine which party was in actual 
possession. In Ranigunge Coal Assocza- 
lion V. Hem Lall (4) the land was forest 
land and the possession given by the civil 
Court was sought to be nullified by the 
defeated party by taking some sort of 
poosession which was no real possession. 
The case of In re Bholanath Ghose v. 
Mothoor Mandal (8), is instructive and the 
circumstances of that case are now pro- 
vided for under the proviso to sub-S. (4j of 
S. 145. There the landlord was put into 
actual possession in execution of a decree 
against the tenant. The tenant attemp- 
ted to take forcible possession of the land. 
The landlord complained; the Magistrate 
.did nothing. The tenant then obtained 
4 )ossession forcibly. The Magistrate act- 
ting under the old S, 530,*Oriminal P. G , 


awarded possession to the tenant. This 
order was set aside. In the view I take 
I ’do not think it necessary to examine 
the other oases. It seems to me that 
where the finding of the Magistrate did 
not appear to be justified on the facts the 
learned Judges interfering with the de- 
cision made use of expressions regarding 
the jurisdiction of the Magistrate which 
cannot bo accepted as of general applica- 
tion having regard to the provisions of 
the section. 

To conclude: when a civil Court has 
delivered possession to a person the 
Magistrate should maintain that posses- 
sion as against a party to the suit if the 
unsuccessful party seeks to disturb such 
possession, as in fact the possession of 
every person should be protected against 
disturbance. If the unsuocesful party 
takes forcible possession' the Magistrate 
has the power to put the rightful 
owner into possession under Prov. 1, 
sub-S (4), S. 145. If, however, the suc- 
cessful party in the civil Court allows 
the unsuccesful party to get into and re- 
tain possession for a sufficiently long 
period of time, precluding the application 
of the above proviso, it cannot be said 
that the Magistrate has no power to take 
proceedings under S. 145. In such a case 
he may make a declaration in favour of 
the unsuccessful party iu the civil suit if 
he clearly finds possession in his favour. 

As to the merits of this case there is 
not much to be said. One of the second 
party does not seem to be affected by the 
delivery of possession by the civil Court 
as the execution proceedings against him 
were ineffectual. No argument can 
therefore be put forward against the order 
retaining him in possession. Again, the 
case made by the petitioner before the 
lower Court was that he was actually in 
possession of all the lands except the 
homestead, which has been found to be 
untrue. Having fought out his case on 
the basis that he was in possession and 
lost, he cannot be allowed to come up 
here in revision and urge that the Magis- 
trate ought not to have taken action 
under S. 145. I agree with my Lord the 
Chief Justice in the answers proposed by 
him to the questions referred to. I also 
agree that the rules should be discharged. 

Mukherji, J.— In this refereuce we 
have, in the first place, to answer the 
questions that have been formulated for 
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the deoiflion of the Fall Beach and, 
nextly, to decide the case itself. 

At the outset I must observe that I 
find it somewhat difficult to answer the 
questions in the form in which they have 
been put, because they are not capable of 
one set of answers only, but the answers 
to them would depend upon the precise 
circumstance of each particular case 
This difficulty necessitates a considera- 
tion, in the first instance, of the points 
which are involved in a case of the kind 
contemplated by the reference, before an 
attempt is made to deal with the questions 
themselves. The reference proceeds upon 
a set of facts as found. Whether they 
are really the facts of the particular case 
before us need not, at the present moment 
be considered; it will be convenient to 
treat those facts as constituting a hypo- 
thetical case In the words of the order 
of reference the facts are as follows: 

Tha first party are auction-purohasers and 
the second party are judgment-debtors. It 
would seem to be the first party’s oase and this 
seems to be one of the facts found that -posses* 
Sion was delivered to the first party by the 
civil Court. As far as can be seen this posses* 
sion was delivered by the planting of a bamboo. 
But it is also found as a fact that m spite of 
the delivery of possession the judgment-debtors 
were never dispossessed but remained on m pos- 
session. The Magistrate found that actual pos* 
sion was with the judgment-debtors. 

This statement of facts requires to be 
supplemented by stating a few more facts 
about which there is no controversy: 
The subject-matter of the oase is a home- 
stead and several plots of arable land. 
Possession was delivered under O. 21, 
R 95, Civil Pt 0., which is the only ‘pro- 
vision that can apply to a oase in which 
the property is in the occupancy of tha 
judgment-debtor or of some person on his 
behalf or of some person claiming under 
a title created by the judgment-debtor 
subsequent to the attachment of such 
property, and the property not having 
been in tha occupation of a tenant or 
other person entitled to occupy the same 
in which case 0 21, R 96, Civil P C , 
would have applied. As already stated, 
possession was delivered by the planting 
of a bamboo but the judgment-debtors who 
were in occupation of the homestead 
were not removed. As regards the plots 
of arable land, this procedure amounted 
in law and in fact td delivery of khas or 
actual possession; while as regards the 
homestead, since the judgment-debtors 


were not bodily removed, though in law 
the auction-purchasers got khas or actual 
possession as opposed tj symbolical pos- 
session contemplated by 0. 21, R. 96, 
Civil P. 0., in point of fact the jrdgment- 
debtors continue in occupation Delivery 
of possession took place on 8bh February 
1926 The proceedings under S. 145, 
Criminal P. 0 , that have given rise to 
the rule ware drawa up on 9th May 
1927. The referring order states that in 
spite of this delivery of possession the^ 
judgment-debtors oontinaa in possession^ 
and that thereupon proceedings under 
S. 145, Criminal P. C , were instituted 
between the auction- purchasers as the 
first party and the judgment-debtors as 
the second party and that the Magistrate ' 
declared the latter as entitled to posses- 
sion as provided for in 01. (6) of that 
section. 

On the facta recited above upon the 
arguments that have been addressed to- 
ns two questions arise for consideration: 
lat. Had the Magistrate jurisdiction to 
institute the proceedings under 8. 145, 
Criminal P. C., or, in other words, to take^ 
action under Oi. (l) of that section ? and 
2nd, Had he jurisdiction to make the* 
order that he did under 01. (6) thereof; 

I use the word “jurisdiction” in for- 
mulating these questions, as the word 
has been used in the course of the argu- 
meuts aud also because it finds place in 
some of the decisions to which our at- 
tention has been called. In using this 
word I wjsh it to be understood in the- 
sense of “the authority by which judicial 
officers take cognizance of and decide 
cises” and to restrict its meaning fur- 
ther with reference to the nature of the 
subject-matter over which authority is 
to be exercised as distinguished from the 
territorial or pecuaiary limits of that 
authority. As pointed out in tha Full 
Bench decision of this Court in the case- 
of Eridoy Nath Hoy v. Bam Chandra 
Barna Sarma (24), an examination of the 
oaseis in the books discloses numerous at- 
tempts to define the term “jurisdiction” 
and that although there is a clear distinc- 
tion between jurisdiction and the ^exar- 
cise of it, 

the extent to whioH the condition? essential for 
creating and raising the jacisdictioa of a Gourb 
or the restraint attaching to ^iha mode of exer- 
cise of that jurisdiction that should be included 

I 24 ) [1920] 24 0. W. N. 728=53 I. C. 803=^1 
0. L. J. 432‘<F. B.j. 
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in the oonoeption of jurisdiction itself is some- 
times a question of great nicety. 

If there is authority ’to entertain and 
decide the cause, jurisdiction would not 
depend either 'upon the regularity of the 
exercise of the authority or upon the cor- 
rectness of the decision pronounced, for 
to quote the celebrated dictum of Lord 
Hobhouso in Malharjun v. Nara^ 
hari (25), “a Court has jurisdiction to 
decide wrongly as well as rightly.*’ It 
is from the point of view of this res- 
tricted, and I may also say true, signifi- 
cance of the word that I propose to ‘con- 
sider the two questions aforesaid. Looked 
at from this point of view the matter is 
purely one of construction. 

Legislation regarding disputes con- 
cerning land likely to cause a breach of 
the peace and for the adjustment of those 
disputes and by such adjustment prevent- 
ing them from culminating in a breach 
of the peace began with Reg. 49 of 1793 
and continued practically on the same 
lines down to the current Act, viz.. Act 5 
of 1898. The tribunal by which the ad- 
justment was to be made was changed 
by Reg. 15 of 1824, but the method 
as laid down by Reg 49 of 1793 
has continued without a break in all 
subsequent legislations : see Reg. 14 of 
1793, Reg. 32 of 1803, Reg 6 of 1813, 
Reg. 15 of 1824, Reg. 2 of 1829, 
Act 4 of 1840, Act 25 of 1861, and the 
more recent enactments of the Code of 
Criminal Procedure. That method was 
to bring before the Court the disputing 
parties, to ascertain, if possible, which 
of them was in actual possession irres- 
pective of any consideration as to which 
of them was entitled to possession, and 
to say to all the other disputants that 
the person found in actual possession 
was to be left in such possession and 
that such possession was not to bo dis- 
turbed until that person was evicted in 
due course of law. The prescribed me- 
thod was to bo resorted to, if the dis- 
pute related to land and was of such a 
character that there was a likelihood of 
a broach of the peace resulting there- 
from. The object to be attained was the 
prevention of the dispute from culminat- 
ing in a breach of the peace. The object 
and the method have remained the same 
all through. Apart from any cases and 
upon the plain words of the statute .the 

(26) [1900] 25 Bom. 337=27 I.A. 216=2 Bom. 

L. R. 927—7 Sar. 739 (P. 0.). 
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conclusion that I come to, I can express 
in no better words than in those of 
Hill, J , in the Pull Bench case of 
Krishna Kamini v. Abdul Jahhar (26), 
whose judgment was concurred in by 
Prinsep, Ag. C. J., and Brett-and Hender- 
son, J'J ., and, so far as this matter was 
concerned, was not dissented from by 
Banerjee, J., who differed in that case on 
other points from the rest of his col- 
leagues. He said : 

Then as to the question of jurisdiction : On 
being satisfied of the existence of a dispute 
likely to cause a breach of the peace concern- 
ing land, etc., within his local jurisdiction, 
the duty, which is imperative, is cast upon the 
Magistrate of taking action under S, 145. The 
two essentials are that there should be a dis- 
pute likely to cause a breach of the peace, and 
that the dispute concerns land, etc. The sec- 
tion does not primarily con template cases in 
which there have already been acts of violence. 
All the disputants may be persons of peaceable 
disposition, but if the dispute is in its nature 
of such a kind that it is likely, having regard 
to the known conditions of society, to lead to a 
breach of the peace, that is enough to warrant 
the Magistrate’s intervention and to give him 
jurisdiction over the subject of dispute. Upon 
the existence of these conditions and these 
conditions only, is the jurisdiction of the 
Magistrate in my opinion dependent. The ob- 
ject, I think, 13 to take the subject of dispute 
out of the hands of the disputants, and to con- 
stitute one of them, whose possession the law 
will protect, its custodian until the other has 
established his right (if any) to possession in 
a civil Court ; 

or, to be more correct, until the other 
has been evicted therefrom in due course 
of law if the order is one under S 145 
01.(6). or until a competent Court has 
determined the rights of the parties 
thereto or the persons entitled to pos- 
session thereof, if the order is under 
S. 146. As regards the decision: for it 
to be in excess of the Magistrate’s juris- 
diction, it must be in violation of some 
express direction of the law. e. g., where 
the law says that the decision shall be 
one way or that it shall not bo that way 
and he has decided otherwise. These 
are the fundamental principles that 
have to be borne in mind in an attempt 
to answer the two questions that I have 
set forth above, road with reference to 
the case as recited in the reference. 
That there was an apprehension of a 
breach of the peace is admitted on all 
hands. That there is no provision of 
the law which forbids an order under 
Cl. (6), S. 145, being made against the 
a uction-p urchaser who has been put in 

(26) [1903] 30 Cal. i55=y~C.^^Nr'757 
(F.B,). 
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possession in execution of a decree is 
also not challenged. The law only says, 
except as to a case of dispossession 
coming under the first proviso to 01. (4) 
that 

if the Magistrate decides that one of the par- 
ties was in such (meaning, actual) possession 
of the subject he shall issue an order, etc. 

It is clear, therefore, that to consider 
the question of jurisdiction, as regards 
the first question the true meaning of 
the word “ dispute ” and as regards the 
second question that of the expressive 
words possession *’ and “ actual pos- 
session will have to be investigated 
and it will have to be seen whether in 
the circumstances of the case recited 
above and in the aye of the law there was 
a “ dispute ” between the parties, or the 
second party were in “ actual posses- 
sion.'* It will be convenient at this 
stage to deal with the relevant cases 
that are to be found in the books. 

In the case of Shama Soondery Behya 
V. Messers. Jardine Skinner & Go. (5) 
the petitioner Kani Shama Soondery 
had been put in possession of a share in 
certain lands under a decree of a civil 
Court which had been confirmed by the 
High Court, the amin having given her 
<khas possession of that share. The op- 
posite party, Messrs. Jardine Skin- 
ner & Co., who were parties to the suit, 
raised a dispute alleging that they 
were in 

actual aud taugibla possession of certalu lands 
which had not boon actually defined or inter- 
fered with by the amin. 

They set up a right of occupancy as 
tenants in those lands. They contended 
that the word “ khas ” as used in giv- 
ing possession was “ an error.” Their 
objection to the delivery of possession 
was pending in appeal. The Magistrate 
finding that there was an apprehension 
of a breach of the peace made an order 
in favour of the opposite party. Seton- 
Karr and Markby, JJ., said : 

We aro clear that the order of the Magistrate 
is illegal and cannot be permitted to stand . . . 

We hold that it was not competent 

to the Magistrate to interfere under S. 318, 
Criminal P. 0., with the execution of a decree 
of the oiyil Court, affirmed as it has been by 
the highest Court of the country, and to say 
that the word “ khas ” as used in giving pos- 
session must be an error, or to lay it down 
that the petitioner had no right to come on the 
lands “ except as collector of rent.’* More- 
over, we are informed that the case giving the 
Rani possession is pending in appeal in the 
miscellaneous department, and if there had 
been any doubt as to the exact meaning, intent 
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and object of the decree the matter was one 
which ought to be adjudicated on in that 
department and not in the criminal Court. 
In fact, looking to the possession of the parties 
and to the state of the dispute the Magistrate, 
if called in to interfere under Ch. 22, Cri- 
minal P. C., because he was apprehensive of a 
breach of the peace, should have kept the Rani 
in possession under S. 319, as the party who 
had been actually placed in possession by a 
decree of the civil Court. We quash the pro- 
ceedings of the Magistrate under S. 318 and 
declare them null and void. 

The word jurisdiction ” does not 
appear in the decision, but the com- 
petency — which is more or less the same 
thing — of the Magistrate to take action 
under S. 318, was held against and the 
proceedings instituted and decided under 
that section were quashed and declared 
null and void ; but it was also held that 
if by reason of the apprehension of a 
breach of the peace the Magistrate was 
called upon to interfere at all under 
Ch. 22, he should have kept the Rani 
in possession under S. 319. The decision 
was not a clear authority on the ques- 
tion of jurisdiction. The learned Judges 
further observed that in passing the 
aforesaid order they were acting in strict 
accordance with a previous decision of 
the High Court (Loch & L. 8. Jack- 
son, JJ.,) dated 27th July 1864, in the 
case of Kali Soondery Ghowdharani. 

In the case of Bai Mohan Boy v. 
J. P. Wise (6) the facts were as follows: 
There was in 1848 a proceeding under 
Act 4 of 1840 which was decided in 
favour of the predecessors of Wise. The 
Roys brought a suit to set aside the 
possessory order passed by the criminal 
authorities, obtained a decree and got 
possession through the Court in execu- 
tion of the decree. There was a dispute 
on which proceedings under S. 318, 
Criminal P. C., were started. The Roys 
contended before the Magistrate that 
Wise was attempting to take possession 
of a portion of the land decreed to them 
by the civil Court and prayed that the 
Magistrate would bo pleased to maintain 
them in the possession given to them in 
execution. Wise on the other hand 
urged that the land in dispute was out- 
side the decree and belonged to his estate 
and that he had all along been and still 
was in possession of it. The Magistrate 
went to the locale and after enquiry de- 
cided that the Roys should be maintained 
in possession of the land on the east of a 
line drawn by film, and that Wise should 
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remain in possession of (ihe land to the 
west of that line. Onoocool Chunder 
Mookerjee, J., said : 

The Magistrate is not competent to interfere 
under S. 318 with the execution of a decree of 
the civil -Court. He is bound to maintain the 
party in possession who has obtained a decree 
from the highest Court of the country and 
recovered possession in execution of that 

decree The point, therefore, for his 

decision was, in the first iinstanoe, whether the 
decree covers the land which is the subject of 
the dispute in the prt^sent case. If he finds 
that point in favour of the Roys ha should, 
under S. 319, maintain them in possession, 
but if ho finds that the lands are not 
the lauds decreed in 1865 be should try to 
find out who is in de facto possession. 

H. Jackson, J., observed: 

I think that it is the duty of the Magistrate 
in nrooeedings taken under S. 118 when it ap- 
pears that a civil Court decree has been passed 
regarding the whole or any portion of the dis- 
puted land, to maintain that decree. The Ma- 
gistrate’s powers under S. 318 relate to land 
regarding which there is a dispute which has 
not been decided by a oivil Court, and his order 
for possession remains in force only until such 
decree is passed. When such decree has been 
given the Magistrate has no power again to ins- 
titute a S. 318 proceedings regarding the laud 
covered by it. The dispute regarding the land 
has been finally determined and it is then the 
Magistrate’s duty to treat the decree-holder m 
the oivil Court as the owner of that land and 
give him every protection and enjoyment of it. 
If after making every enquiry, the Magistrate 
cannot ascertain where the boundary line is, ho 
must act under S. 319. There would never bo 
an end to litigation if the Magistrate will not 
keep in force the decision of the civil Court 
regarding lands. 

Reading the judgment of Mookerjee, J., 
it would appear that all that he meant 
to lay down was that it was not oompe- 
tent for a criminal Court to upset by 
proceedings taken under S. 318, Criminal 
P. 0., the result of delivery of possession 
in execution of a decree passed by a oivil 
Court and that the criminal Court is 
bound to maintain in possession a party 
who has obtained such possession in exe- 
cution of decree. E. Jackson, J,, appears 
to have gone very much further. His 
judgment, in the first place, indicates 
that if in such a case proceedings are 
taken under S. 318, the duty of the Ma- 
gistrate is to try and find out what the 
oivil Court has done and, if he succeeds 
in doing so, to maintain the same., and if 
he is unable to find that out then to act 
under S. 819. To this extent, the view 
«f E. Jackson, J., was very similar to^ if 
not quite in agreement with, that of 
Mookerjee, J., quoted aboye. E. Jack- 
sou, J., went a good deal further because 


his judgment indicates that in such a 
case, namely, when a dispute has been 
determined by the oivil Court— the cri- 
minal Court should regard the dispute 
at an end . He, however, did not say that 
for that reason or on that account the 
Magistrate has no jurisdiction or is not 
competent to take proceedings under 
S. 318, while on the other hand, he 
pointed out how the Magistrate should 
proceed and what decision he should 
make and under what circumstances in 
those proceedings. Nextly, his judgment 
speaks of the decree of the civil Court as 
having finally determined the dispute; 
but it may be that in reality he was 
thinking of the dispute as to possession 
having been determined by the delivery 
of possession in execution, because to- 
wards the end of his judgment he said; 

That line (namely, the liaa drawn by the 
Magistrate) has not been, drawn as being the 
boundary in the civil Court decree and execu- 
tion proceedings. 

In Raneecjunj Goal Association Ltd. 
V. Hem Lall Gkatwal (4), the Ghatwal 
was unsuccessful in a oivil suit which ha 
had instituted against the Coal Company 
and thereafter obtained an order from and 
was put in possession by the Magistrate 
uuier S. 530 of Act 10, 1872 It was 
thus said by Glover and Mitter, JJ.: 

When a civil Court decree is once passed the 
right as between the litigants is decided; and 
there is no more place for a summary order 
which proceeds not upon title, but on mere 
possession. It having been once declared by a 
competent Court that the parties now repre- 
sented by the Ranigunge Coal Company were 
the owners of the disputed land no further 
proceedings .could be taken. If the law were 
otherwise, it would be worth no man’s while to 
go to the trouble and expense of proving title 
in a regular suit, for the effect of a decree 
might be to a great extent nullified by parties 
co'itriving to get into some kind of possession 
(which they could easily do in forest lands like 
these now in question), and then demanding to 
be retained in possession till the second suit 
was brought and decided We there- 

fore quash the Assistant Magistrate’s order 
passed under S. 530. Criminal P. 0., and direct 
him to abstain from interference with what he 
admits to be the Coal Company’s property. If ha 
is apprehensive of a breach* of the peace between 
the parties he can proceed in the usual way 
under Chap. 37 of the Code. 

This judgmeafc, ifc will be observed, 
says thaii in the circumstances no further 
proceedings could be taken under S. 530. 
It is noteworthy also that the dispute, 
that there was between the parties, was 
of a nature that could be determined by 
the decree itself by which the Ghatwal's 
suit was dismissed — presumably a suit 
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for possession on declaration of title — 
and it was not necessary for any execu- 
tion proceedings to settle the dispute any 
further. 

In Nobin Chandra Koondoo v. /o- 
gandra Nath Bhattacharjya (27) the 
auction-purchaser had taken posses- 
sion in execution of a decree against a 
third party. Glover and Mitter, JJ., 
said thus: 

If it had appeared that in a final decree bind- 
ing between the parties before him the ques- 
tion of title had been conclusively determined 
he would have been justified in refusing to pro- 
ceed under S. 530 The proceeding, 

namely, of the peon in execution against a third 
party does not take away the power of the 
Deputy Magistrate to enquire into the disputed 
question of possession between parties before 
him under S. 530, Act 10, 18752. 

The decision seems to be an authority 
not on the question of jurisdiction but 
rather on the question of propriety, the 
word used being “ would have been justi- 
fied in refusing to proceed.” The case 
was not one of delivery of possession 
inter partes, but the decree-holder had 
been put in possession against a third 
party not a party to the decree. 

The case of Sheikh Mungloo v. Durga 
Narain Nag (28), in which the contest 
as to possession was between the auction- 
purchaser, the judgment-debtor and the 
auction-purchaser’s gomastha on the one 
hand, and certain persons who, on the 
other hand, claimed to be ijaradars and 
so entitled as against the judgment-debt- 
or to collect the rents from the tenants 
in occupation. Garth, ‘G. J., said: 

Now it is quite true that as against a party 
(namely, the ijaradar) who is proved to be in 
such actual possession of the rents from th3 
ryots the fact of such symbolical pos- 
session would not be entitled to much 
weight, but it is impossible to say that it is not 
some legal evidence of possession which the 
Magistrate was bound to take into considera- 
tion. 

Kemp, J , expressed the view that such 
symbolical possession would bo no evi- 
dence against the ijaradar upon which 
the Magistrate could proceed in enquir- 
ing and deciding which party is in actual 
possession of the subject of dispute. The 
case has very little relevancy for our 
present purposes. 

In the matter of Ram Soondaree Dehee 
(29) was a very important case deci- 
ded by White and Mitter, JJ., In that 
case, the applicant was, so far back as 

' ( 27X1187 fijliS W. R.' Gr. 18. “ 

(28) [1876] 25 W. R. Cr. 74, 

(29) [1877J 1 C. L. R. 86. 
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1866, by an order of the Magistrate, put 
in possession of the land, which was^ 
the subject-matter of the proceedings 
under consideration, as against one B, 
B. then instituted a suit for estab- 
lishment of title in which he suc- 
ceeded as regards part of the land and 
failed as regards the remainder. He, how^ 
ever, did not have execution of the decree. 
Then there was, nearly ten years later 
than the Magistrate’s order, a fresh pro- 
ceedings under S 530, Act 10, 1872 and an 
order of attachment was made under 
S. 531 of the Act. White, J., attached no 
importance to the decree inter partes, 
obviously for the reason that it had not 
been executed, but as regards the previous^ 
order of the Magistrate passed ten years 
back he observed: 

Taking it that possession of the land was in 
1866 awarded to the applicant, it is clear that 
she is entitled to retain possession of it until 
ousted by law and the only fact that could give 
the Magistrate jurisdiction to entertain an 
application under S. 530 would be if e 

shown that the applicant had lost poss 
the land and a new dispute had arisen 
fact of actual possession. 

The case may be treated as an t. 
rity for the proposition that a decret !r 
possession, even if inter partes if l t 
executed by delivery of possession, does 
not conclude the question of actual pos- 
session that a Magistrate has to deter- 
mine, and also for the proposition that a 
previous magisterial order of possession 
would deprive the criminal Court of juris- 
diction to take similar proceedings even 
ten years after unless in the meantime two 
conditions have come into existence, viz., 
the party put or declared in possession 
by the previous order had lost his posses- 
sion and a new dispute has arisen. 

The view expressed by E. Jackson, 
J , in Rani Mohan Roy v. Wise (6) was 
entirely concurred in by Morris and 
Prinsep, JJ., in In the matter of 
Ghutraput Singh (7), in which case the 
plea of a judgment-debtor question- 
ing the fact of delivery of possession 
in respect of some property as also the 
fact of the property being included in the 
decree, was overruled, the learned Judgee 
observing as follows : 

The sole object of a Magistrate in taking, 
action under S. 530 is to prevent a breach of 
the peace between rival claimants to a parti- 
cular property. For that purpose he satisfied' 
himself as to the party actually in possession, 
at the time that the proceedings were in- 
stituted, and declares such party entitled tO' 
retain possession until ousted in due course of 
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law. la other words he declares oaa party 
entitled to retaia possession until the civil 
Court declares which party has the better 
right, and puts such party in possessiou. Here 
the Nazir, acting under the authority of the 
civil Court had in due course of law, put 
Chutraput Singh into possession of the land 
in dispute, and yet in the view taken by the 
Magistrate he cannot be allowed to retain the 

? 08session which the Nazir gave him, until a 
iresh order has emanated from the civil Court 
and another Nazir has nut him in possession. 
Such a course of proceeding seems to us mani- 
festly improper, as it defeats the objects for 
which S. 530 was framed. 

la this case a purchaser olainaed fchafc 
a cerbaia haut which appertained to a 
mouzah in respect of which he had 
obtained a decree on a mortgage and that 
he had been put in possession of the 
haut as well in execution of the said 
decree. The judgment-debtor after the 
delivery of possession had refused to give 
up actual possession of the haut main- 
taining that it was debutter property of 
which he was the Shebaifc and had re- 
maiued iu such possession. Proceed- 
ings under S. 530, Act 10, 1872 were 
started. The Nazir had delivered posses- 
sion by planting a bamboo, though nob 
in the haut itself and by proclaiming 
by beat of drum meabioning the haut in 
bis proclamation. The Magistrate held 
that actual possession of the haut bad 
remained with the judgment-debtor and 
made an order in his favour In the 
result the learned Judges declared the 
auction-purchaser entitled to retain the 
possession that he purported to have 
obtained through the civil Court. The 
decision of the High Court, broadly 
stated, is an authority for the proposi- 
tion that whatever may be the nature 
of the delivery of possession, if the deli- 
very purports to be of actual possession 
against a judgment-debtor, actual posses- 
sion retained by the latter against such 
delivery does nob count in proceedings 
under S. 145, Criminal P. C. 

Bhola Nath Ghose v. Mothur Mundle 
(8) is a very important decision. It was 
a case in which the tenant of a jote hav- 
ing failed fco pay his rent the landlord 
brought a suit, obtained a decree in eject- 
ment and got possession delivered to him 
under- S. 263, Civil P. G , then in force. 
The tenant applied for setting aside the 
execution, failed, and then somehow or 
other regained possession, grew crops on 
the land (vide at p. 520) and there was 
a dispute. The Magistrate took pro- 
ceedings under S. 530, add awarded pos- 


session to the tenant. Garth, 0. J., (Mac- 
lean, J., concurring) observed thus : 

Thus the latter (i- e,, the tenant) waa directly 
rewarded by the Magistrate for persistently 
disregarding the process and the authority of 

the civil Court The case certainly illus- 

rates in a very remarkable way how grievously 
the powers given to Magistrates by S. 530 may 
be misapplied, and how useless it is for suitors 
in this country to establish and enforce their 
rights in the civil Courts unless the Magis- 
tracy will lend their aid with vigour and good 
will to protect those rights when they are 
once established. But in this ease the land- 
lord had already not only established bub en- 
forced his right in the civil Court. He had 
been placed in possession of the 13 bighas of 
land by the only process which the law pro- 
vides for that purpose He (i. e., the 

Magistrate) seems to imagine that when a party 
to a suit is placed in possession of land by a 
civil Court, unless he at once begins to cultivate, 
or to exercise some acts of ownership over it, he 
must be taken after a reasonable time, to have 
relinquished his rights, and that, if the other 
party, against whom he has recovered his 
decree, re-enters upon the land under such 
circumstances and a quarrel oonsequeutly 
ensues a Magistrate has a right to proceed 
under S. 530, to try the question of possession 
between the parties with regard to the decree 
and execution of the civil Court. If this wore 
the law, it is difficult to see how the right to 
land could ever be finally determined. It is 
clear that the Magistrate is quite in error ; 
and if anything were required to show that 
he is so the cases referred to by the District 
Judge are directly in point [ii^i Mohan Roy v, 
E. Wise (6) and the Raneegunj Coal Associa^ 
tiony^llem Lall Qhaltoal (i)]. In both these 
oases it is clearly laid down that when a civil 
Court decree has once been passed, determin- 
ing the rights of parties to disputed 'land, it 
is the Magistrate’s duty to uphold that decree, 
aud he cannot (as between the parties) proceed 
under S. 530 to decide afresh upon the ques- 
tion of possession. 

In another part of the deoision the 
learned Chief Justice commenting on the 
error made by the Magistrate in ap- 
preciating the nature of the possession 
that had been given by the civil Court 
observed : 

The Magistrate seems to have been under 
the impression that what is symbolical posses- 
sion was given to the landlord ; but this is a 
mistake. Symbolical possession is given under 
S, 264 (0. 21, R. 36) and is only applicable to 
oases where the party entitled to execution 
does not obtain actual possession of the land, 
but only the right to receive the rent of it. 
Here under S. 263 (0. 21, R. 36) the landlord 
obtained actual possession ; and from that time 
the possession of the tenant was at an end. 

In conaideriug the effect of this deci- 
sion, one should not lose sight of 
the fact that the case itself was 
one in which the decree was inter 
partes and that the decree was exe- 
cuted and possession was taken under it 
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under the usual process available under 
S. 263 of the then Civil P. C., 
Lreaving aside the concluding words of 
the former of the two passages quoted 
above, which merely repeated the 
principle which Bai Mohan Boy case 
(6) and the Eaneegunge Coal Association 
case (4) laid down as regards the conclu- 
sive character of decree in relation to 
S. 145, proceedings inter partes, two 
propositions definitely emerge from 
the decision : let, that possession 
taken by a decree-holder against a judg- 
ment-debtor under S. 263 (0. 21, R. 35), 
which in the case of a purchaser would 
correspond to the kind of possession 
taken under Or. 21, R. 95, is actual and 
not symbolical in the eye of the law ; and 
2nd, that where there has not only 
been an adjustment of rights but also an 
enforcement thereof by the process of the 
civil Court, it is tho clear duty of the 
Magistrate to uphold the effect of such 
enforcement. 

In the matter of the petition of Govind 
Moitra (9), the facts were that in pro- 
ceedings under the Land Registration Act 
the Deputy Collector decided in the pres- 
ence of one party that the other party, 
Govinda Chandra Moitra, had proved his 
possession. While the said proceedings 
wore pending certain ryots submitted a 
petition of complaint alleging that cer- 
tain other ryots at the instigation of 
Govinda Chandra Moitra were going to do 
certain acts which tended to a breach of 
the peace On that a police report was 
called for. This report showed that 
there was a dispute inasmuch as it stated 
that two persons claimed to be rival land- 
lords and certain of the ryots took the 
part of the one side and others of the 
other side. The Magistrate took pro- 
ceedings under 8 530. and though he 
happened in his capacity as Deputy Col- 
lector to have decided the land regis- 
tration proceedings a short while ago — a 
fact on which, in my opinion, nothing 
turns — declared the other party, namely, 
the party antagonistic to Govinda 
Chandra Moitra, to be in possession. 
Pontifex, J. said : 

Now in my opinion the fact, that these re- 
gistration proceedings were pending at the 
time the application was made for interference 
under the Criminal Procedure Code, should 
have made the Deputy Magistrate extremely 
careful not to make any order as to possession 
under S. 530 unless he was quite satisfied 
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that a bona fide dispute existed, and that a 
breach of the peace was imminent. 

Field, J , said : 

There is another ground upon which it ap- 
pears to me that the order of the Deputy 
Magistrate in this case should be set aside ; 
and that is because there was no such dispute 
as is contemplated by S. 530. W hen once a 
Magistrate has recorded the preliminary pro- 
ceeding under the section, and has called 
upon the parties concerned in the dispute 
to appear before him, the express language 
of the section does not provide for any 
further inquiry into the fact of the 
existence of a dispute likely to induce a 
breach of the peace. When the parties appear 
before the Magistrate the law expressly requires 
only that the fact of actual possession be in- 
quired into. It appears to me that the essence 
and basis of the jurisdiction, which a Magis- 
trate can exercise under S. 530, depends upon 
there being a dispute likely to create a breach 
of the peace; and that when the parties appear 
before the Magistrate if they are able to show, 
or if it otherwise appears to the Magistrate, 
that there is no dispute, or no suoh dispute as is 
likely to induce a breach of the peace, the Magis- 
trate should hold bis hand and not proceed 
further. I take it that the term “dispute” in 
S. 530 means a reasonable dispute, a bona fide 
dispute, a dispute between parties who have 
each some semblance of right or supposed right. 
It has been decided by this Court, in the case 
ot Hat Mohan Boy v. Wise (6), that when a 
decree has been passed by a civil Court regard- 
ing the land in dispute, it is tho duty of a 
Magistrate to maintain it, and he has no power 
again to institute proceedings regarding suoh 
land under this section of the Criminal Proce- 
dure Code. Tho principle of this decision is 
this that when tho rights of parties have been 
determined by a competent Court, the dispute 
is at an end, and it is the duty of the Mag’^s- 
tracy to maintain the rights of the successful 
party. In other words, toe defeated party will 
not be allowed to go to the criminal Court, and 
alleging the existence of a dispute, invoke the 
aid of the Magistrate and tho police to neutra- 
lize the effect of the decree of a competent civil 
Court. When the rights of the parties have 
been determined, there is no longer a “dispute” 
within the meaning of S. 530; and the proper 
course for a Magistrate to pursue, if the de- 
feated party does any act that may probably 
occasion a breach of the peace, is to take action 
under S. 491, Criminal P. C.. and require from 
such person security to keep the peace. In the 
case of liai Mohan Roy v. Wise (6), the question 
of title had been definitively determined by 
the civil Court, and no case has, so far as I 
am aware, as yet arisen in which the principle 
of that decision has been oarried further, or 
extended to cases in which there has been 
merely assuming adjudication upon the ques- 
tion of possession. I think, however, that the 
proceedings under the Land Registration Act, 
are proceedings to which the same principle 
should be extended. 

I have carefully considered the terine 
of the police report to which reference 
was made in the judgment of Pontifex, J., 
and I have no doubt whatever that thera 
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was a dispute between the two landlords 
each claiming the property for himself 
and a number of men siding with one 
landlord and a number again siding with 
the other. It was, therefore, a dispute 
that existed in fact. The terms of the 
police report, so far as they may be 
fathered, however, do not appear to bo 
sufficiently specific as regards the likeli- 
hood of a broach of iiie peace. But the 
absence of an apprehension of a breach 
of the peace as emanating from the dis- 
pute is not the only ground upon which 
either of the learned Judges proceeded. 
Apart from that circumstance, they exa- 
mined the nature of the desputo and both 
of them dealt with its bona fides as 
dependent upon the circumstance that it 
had already been decided by the civil 
Court. I understand the judgment of 
both the learned Judges as moaning in 
substance, that when the dispute as to 
possession has already been determined 
by a civil Court, it can no longer be re- 
garded as a bona fide dispute which the 
criminal Court will take notice of. The 
defining words 

a dispute between parties who have each some 
semblance of right or supposed right 
used by Field, J., may not bo quite 
happy. The judgment of Field, J., it 
may bo noted, appears to have been before 
the legislature when the Code was re- 
drafted in 1882 His complaint of the 
omission on the part of the legislature to 
provide for an inquiry into the question 
as to whether in fact there was a dispute, 
after a preliminary order was once re- 
corded, was duly taken notice of, and his 
words 

when the parties appear before the Magistrate, 
if they are able to show, or if it otherwise 
appears to the Magistrate that there is no dis- 
pute, or no suoh dispute as is likely to induce 
a breach of the peace the Magistrate should 
hold his hand and not proceed further, 

were reproduced almost verbatim in 
para. 4 of the section as it was intro- 
duced by Act 10, 1882 which came into 
force on 1st January 188^, and is, in the 
Code of 1898, Cl. (5) of the section. If 
the legislature did not amend or modify 
the section with this judgment before 
them, the inference, in my opinion, is 
irresistible that this is the interpretation 
that should be pub upon the section. 

The decision in the case of Doulat 
Koer v. Bameswari Koeri (10), lays down 
very generally what the duties of a cri- 
minal Court are in relation to decrees 


and orders of a civil Court. It was not 
a case of delivery of actual possession 
against a party to the proceedings. The 
possession, to quote the words of Prinsep, 
J., in his judgment in that case, was 
“possession of some sort” that was given 
by a civil Court, and for all that one can 
see it may have been a case of symboli- 
cal possession only. Prinsep, J., appears 
more to have been concerned with the 
evidentiary value of a decree or order 
declaring the rights of the parties, for he 
says: 

It is oonsequently his (i. e., the IMagistrate’s) 
duty when that right has been declared within 
a time “not remota“from his taking prooeedinga 
under S. 145, to maintain any order which has 
been passed by any competent Court, and, 
therefore, to take proceedings which necessarily 
must have the effect of modifying or cancelling 
suoh order, is to ^ssume a jurisdiction which 
the law does not contemplate .... The duty 
of the Magistrate was to carry out the orders of 
the civil Court and to maintain those orders 
by assisting the possession of the person whose 
title 13 found by the Court. Under suoh cir- 
cumstances we are of opinion -that the proceed- 
ings under S. 145 were without jurisdiction and 
that a Magistrate, on a breach of the peace 
being certified to him, ought to have contented 
himself by declaring that the orders of the civil 
Court should be maintained. In this view we 
think that the proceedings under 8. 145 were 
without jurisdiction and must be set aside, and 
the possession of Doulat Koer maintained until 
a competent Court awards possession to some 
other persons. 

Now with the utmost respect to the 
learned Judge I find it exceedingly diffi- 
cult to treat this decision of his as 
laying down anything else than a very 
general proposition for the guidance of 
Courts in the matter of the weight to be 
attached to decrees or orders passed by a 
civil Court with reference to their age. 
I oaunob regard it as a pronouncement of 
any very high value, as the word “juris- 
diction” seems to have been used only in 
order to make out a case for interference, 
the Code of 1898 having only recently 
taken away the ordinary revisional 
powers of the High Court in respect of 
cases under S. 145, and I cannot .under- 
stand how, if the proceedings were to be 
set aside as being without jurisdiction, 
any order could again bo passed under 
that section maintaining the possession 
of one of the parties. Wilkins, J., said 
that he generally concurred iu what was 
said by Prinsep, J. His own judgment, 
however, raises points of difficulty into 
which it is not necessary to enter, for, as 
I read it, it suggests that when a person 
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who getis into possession is a trespasser 
there is no question of possession within 
the power of the Magistrate to decide — 
a propositson whioh, in the form in 
which it has been put, is not support- 
able. 

Doulat Koer v. Bamesioari Koeri (10). 
was followed in Kunja Behan Das v, 
Khetra Pal Singh (II), and symbolical 
possession given as against one of the 
opposite parties, at least to the proceed- 
ings, was held to determine possession in 
favour of the decree-holder auction-pur- 
chaser against all the opposite parties. 
The learned Judges, Ghose and Taylor, 
JJ., emphasized, on the lines of the case 
of Dowlat Koer v. Bamesioari Koeri (10), 
the fact that the delivery of possession 
by the civil Court was “recent” having 
taken place only three months before the 
proceedings, and purported to give effect 
to the decree of the civil Court as well 
as to maintain the possession that had 
been taken under it. It may be men- 
tioned in connexion with this case that 
there is no very intelligible ground why 
the possession delivered by the civil 
Court was conaidered “symbolical” only. 

Shortly after there was another case 
decided, namely, that of Gordon Sims v. 
Johuri Lai (20), whioh purported to go 
far beyond any other case and professing 
to follow Dowlat Koer v. Bameswar 
Koeri (10), but really taking it a step 
further, laid down that 
the duty of a criminal Court iu a case under 
S. li*), Criminal P. G., where there is a decree 
of a civil Court for possession in respect of the 
disputed laud is to find which party held such 
civil Court decree, and then to maintain that 
party in possession; it is not necessary that 
such decree should be a decree for possession 
as between the parties to the proceeding under 
S. 145, Criminal P. C, 

It was followed in the case of Krishna 
Alhadini Dasi v. Badha Syam Pandaij 
(30) and in that case the possession given 
by a civil Court was maintained, though 
it was a case in which, unlike the cise of 
Gordon Sims v. Johuri Lai (20), the 
decree was inter partes. Gordon Sims v. 
Johuri Lai (20), however, was soon dis- 
sented from, and not being founded on 
any good reason or principle, need not 
be further discussed. 

A definite note of dissent was struck 
in the case of Lowsen Santal v. Kali 
Charan Santal (31) whore a twenty-years 
old decree had been considered bv the 

(30) [1902j 7 C. W. N. 117. 

(31) [1904J 8 0. W. N. 719. 


Magistrate conclusive on the question 
of possession. 

In Guljar Marwari v. Sheikh Bhatu 
(32). Henderson and Geidt, JJ., reversed 
an order of attachment that had been 
made by the Magistrate under S. 146, 
Criminal P. C., in spite of a delivery of 
possession by the civil Court by which 
one party had obtained possession in 
execution of a decree against a person, 
under or in collusion with whom the 
other parties claimed, only eight days 
before the initiation of the proceedings 
under S. 145, Criminal P. C. It was 
held that the order under S. 146 was 
passed without jurisdiction and an order 
was made in favour of the party who had 
been put in possession by the civil Court, 
presumably because the proceedings them- 
selves were not without jurisdiction. 
The same learned Judges in Kedar Pro- 
sonna Lahiri v. Lalit Mondal (33), 
while holding that possession found by a 
criminal Court is not such as can be 
treated in the manner in which recent 
possession given under the decree of a 
civil Court is treated in cases under 
S. 145, Criminal P. C., very clearly laid 
down that in proceedings under S. 145, 
Criminal P. C , the Magistrate should 
uphold possession given by a civil Court, 
so that a person who has obtained a 
decree declaring his right to possession 
and had been put in possession might 
not find himself again forced to litigate 
his title. There is little doubt that the 
learned Judges were speaking of delivery 
of possession inter partes. 

Some of the above cases were con- 
sidered in the case of Kuloda Kinkar Boy 
V Danesh Mir (13) by Rampini and 
Mookherjee, JJ. That was a case in 
which what the Court was concerned 
with was a previous order under S. 530, 
Act 10 (?) of 1872 made 21 years, and 
the civil Court decree 17 years, before 
the date of the proceedings then under 
consideration, and the lands, to which 
the said order and the decree related had 
been washed away in the meantime. It 
was held that there is no inflexible rule 
of lav that a Magistrate in deciding the 
question of possession under S. 145 is 
concluded by every previous order of a 
civil Court or criminal Court relating to 
the subject of dispute, and the weight 
to "be attached to any such previous 

T32) [1905] 32 yal. 796. ' 

(33) [1905J 2 C. L. J. 147. 
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order depends on the facts and circum- 
stances of the particular case. It should 
be noted that this decision does not pur- 
port to consider the effect of delivery of 
possession in execution of a decree in 
relation to proceedings under S. 145 
inter partes subsequently instituted. 

♦ Leaving aside cases of lesser import- 
ance we come to the case of Atul Hazra 
V. Uma Charan Chongdar (2), in which 
a clear cut proposition was laid down 
by Chitty and Walmsley, JJ. In that 
case one of the pa;-tiea to a proceeding 
under S. 145, had obtained a decree 
against a member of the other party and 
a stranger, and purchased in execution 
the undivided one-fourth share of the 
said defendant in the properties which 
subsequently formed the subject-matter 
of the proceedings under S. 145 and ob- 
tained delivery of possession of that 
share through Court. The Magistrate 
finding that the other party to the pro- 
ceeding was in actual possession of the 
property notwithstanding the said deli- 
very of possession and had grown the 
crops made an order in their favour. 
The learned Judges set aside the order 
observing: 

It seems contrary to all principles of justice 
that a judgment-debtor should be allowed to 
retain possession against the decree-holder who 
has actually been given possession against him 
by a civil Court and, in a criminal proceeding, 
to assert that possession and by force of the 
order of the Magistrate drive the decree-holder 
and auction-purchaser for a further declaration 
of his rights. 

The learned Judges expressed their 
full accord with the principles laid down 
in Basanta Kumari Dasi v. Mohesh 
Chandra Saha (ii), but held that that 
case was distinguishable. 

In the case of a decree inter partes, 
when one party was put in execution in 
possession against the other, the posses- 
sion delivered was held to be “symboli- 
cal” and the Magistrate disregarded that 
possession and made an order in favour 
of the other party. INewbould and 
Suhrawardy, JJ., set aside the order ob- 
serving as follows: 

The Magistrate here has erred in thinking 
that the decree can be ignored because the 
Subordinate Judge of Purulia had no jurisdic- 
tion over this land and because the delivery of 
possession was symbolical. It is not for the 
Magistrate to question the validity of the 
decree that has been passed by a competent 
Court. Also when the decree is inter partea 
it is immaterial whether the delivery of posses- 
sion is symbolical or not. Wf hold that in this 
case in disregarding this delivery of possession 


the Magistrate acted with gross irregularity 
and in a manner that was likely to cause a 
failure of justice. 

In Akhoy Mondal v. Basir Rai (3), the 
word “jurisdiction” was not used, but 
unless the order was without jurisdiction 
the learned Judges could not have in- 
terfered. 

In the case of Ara7i Sardar v. Hara 
Sundar Majumdar (16) B, B. Ghose 
and Chotzner, JJ., held that when a 
declaration was made in 1919 in favour 
of one party under S. 145, Criminal P. C., 
fresh proceedings under S. 145 initiated 
in 1922 between the parties who were 
subsequently identical with those in the 
former proceedings were without juris- 
diction. It was said: 

The result of such a course would be that the 
binding effect of an order under S. 145, Cri- 
minal P. C., would be disregarded and any 
number of proceedings may be initiated by any 
disappointed party leading to no result what- 
ever, a position which would be surely in- 
tolerable. 

The cases of Hazari Khan v. Nafar 
Chandra Pal (34 & 35), Atul Chandra 
Mondal v Srinath Laik (36) and Shaha^ 
baz Mondal v. Bhajahari Nath (15), re- 
ferred to in^jhe order of reference need 
not bo discussed as they were cases in 
v/hich the delivery of possession was not 
inter partes and they are authorities for 
the proposition that the evidentiary 
value of previous decree or orders of 
civil Courts, or of delivery of possession 
against third parties or of delivery of 
mere symbolical possession depends upon 
the particular circumstances of each in- 
dividual case and upon a variety of 
factors. 

The last ease of this Court that I shall 
notice is that of Amhar Ali v. Piran Ali 
(l), the case which practically was the 
occasion for this reference and in which 
on a disagreement between Graham and 
Cammiade, JJ., the matter being referred 
to Cuming, J., he held that, except in 
cases coming within Prov. 1, sub-S. (4), 
the Magistrate is bound to declare, under 
S. 145, the possession of the person whom 
he finds to be in actual possession of the 
land in dispute and that he is not bound 
to maintain symbolical possession deli- 
vered in execution of a civil Court decree 
where in spite of the delivery of posses- 
sion to one party actual possession 

(34 & 35) [1917] 22 0. W. N. 479=4o”l7cr 
718=18 Cr. L. J. 718. 

(36) [1919] 23 G. W. N. 982=53 I. C. 936=30 
0. L. J. 123. 
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remained with another. The delivery of 
possession in this case was inter partes, 
and the use of the word “symbolioar* 
only means that the judgment-debtor may 
not have been turned bodily out of the 
property. This comment is necessary 
to understand the exact import of this 
decision. 

Turning now to the other High Courts 
I propose quite shortly to refer to the 
more important of the oases in those 
Courts. As regards the Patna High 
Court, Puri Das v. Kahlu Behera (37) a 
Bench of three Judges, Chamier, C. J., and 
Sharfuddin and Roe, JJ., held on a re- 
view of the authorities that when the 
civil Court decree is “of a very recent 
date” it should be followed but that there 
is no inflexible rule that any decree of a 
civil Court should ba followed “blindly.” 
Three years later Sultan Ahmed, J , in 
the case of Bat Bhuhanesivari Koeri (12) 
held that where possession of immovable 
property has been delivered to an auction 
purchaser under O. 21, R 25, Civil P. C., 
that is not symbolical but actual posses- 
sion and a Magistrate acts without juris- 
diction in proceeding under S*145, Crimi- 
nal P. C., and in making an order against 
the auction-purchaser under that section. 

Indeed 
said he, 

if a Magistrate would bo permitted to start pro- 
ceedings under S. 145 under the circumstances 
in this case I cannot conceive any finality of 
dispute between the decree-holder and the 
judgment-debtor. I cannot conceive that the 
legislature ever intended the multiplicity of 
fruitless actions which must result if an order 
of this character is upheld. 

The Allahabad High Court is inclined 
to the view that when the dispute bet- 
ween the parties has been ‘adjudicated 
upon by a competent Court proceedings 
under S. 145, Criminal P. C, should not 
be resorted to, but preventive measures 
under S 107, Criminal P. C , should be 
taken: Brahmanath v. Sundar Nath (38). 
In Baldeo Baksh Singh v. Eaj Ballam 
Singh (39) which was the case of a decree 
inter partes, and the question of juris- 
diction arose by reason of the fact that 
the Code of 1898-1923 had excluded 
orders under S. 145, Criminal P. C., from 
the ordinary revisional powers of the 
High Court and such orders during that 
period could only be revised o n the ground 

. (37) [1916] 1 Pafc. I.. J. 536=88 I. C. 135. 

(38) [1919] 17 A. L. J. 434=51 I. 0. 170=20 
Or. L. J. 410. 

(39) [1903] 2 A. L. J. 274. 
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of jurisdiction only Stanley, C J., ob- 
served thus : 

If the applicants were put into actual posses- 
sion of the property in dispute upon the occa- 
sion of the execution of the decree in 1902, 

I should doubtless have no hesitation in follow- 
ing the decision to which I have referred in 
the case of Dcwlut Koer v. Bameswari 
Koeri (10). 

He found, however, that the decree dealt 
merely with the question of proprietary 
rights of the petitioner and that the 
opposite party’s possession was never dis- 
turbed in execution, and on that ground 
he declined to interfere. The proposition 
that the Criminal Court acts wrongly in 
taking proceedings under S 145, Criminal 
P. C , which may cancel or modify the 
effect of delivery of possession given by 
a civil Court has not been dissented 
from in later cases, though orders under 
S. 145, Criminal P. C., were held to be 
not open to revision under Statute 24 
and 25 Vic. Cap. 104, S. 15 merely 
because they were tainted with such an 
error: Maharaja Tewari v. Haricliaran 
Bai (40), Jhingai Singh v. Ram Pratap 
(41), Sayeda Khatunv Lai Singh (42). 

The Bombay High Court concurred in 
the view of the law enunciated in Dow 
lut Koer v. Bameswari Koeri (10) with 
the reservation that it applies 
where there is no doubt whatever as to what 
the civil Court has done, that "is to say where 
it cannot be disputed that certain party has 
been put in possession by the civil Court: [In 
re, Motilal (43)]. 

The Madras High Court in the case of 
Baghava Aiyangar v. Krishnasamy Aiyar 
(44) made a distinction between cases in 
which there was delivery of possession 
in execution of a decree and those in 
which there was not and declined to 
interfere -with a Magistrate’s order by 
which, in a case of the latter kind, the 
decree had not been respected. There 
are other cases of that Court in which 
symbolical possession delivered under 
O. 21, R. 96, Civil P. C., was disregarded 
in an enquiry or to actual possession 
under S. 145, Criminal P. C., e.g., Bama- 
linjam v. Baja of Bamnad (45) or a 
decree determining the question of title 
only was not followed in the order made 

(40) [1903] 26 All. 144=(1903) A. W. N. 212. 

(41) [1909] 31 All. 150=1 I. 0. 762=6 A. L. J. 

113. 

(42) [1914] 36 All. 233=25 I. C. 324=12 A. L. 

. J. 344. 

(43) [1904 ] 6 Bom. L. R. 246. 

(44) [1908] 31 Mad. 416. 

(45) [1915] 16 0/. L. J. 736=31 1. C. 176. 
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under S. 145, Criminal P. C., eg., Anna 
Swamy v. Muthukumara (46). 

These are practically all the oases in 
this country since 1861 which may 
throw any light upon the question as to 
the views that have been taken with re* 
gard to the matters that are involved in 
the two questions which arise for con- 
sideration and which may for the sake of 
convenience be repealed here, viz , first. 
Had he Magistrate jurisdiction to insti- 
tute the proceedings under S. 145, Crimi- 
nal P.C., or in other word^, to take action 
under Cl. (1) of that section ; and second. 
Had the jurisdiction to make the order 
that he did under Cl. (6) thereof ; the 
word ‘jurisdiction” being understood in 
the strict sense explained above. It must 
be conceded that the decisions, far from 
being uniform, present innumerable points 
of diversity. Some of these decisions, 
though comparatively few in number, 
are indefensible in principle. Others, 
though correct, do nob profess to lay 
down any principle at all. Of these that 
purport to proceed on some principle or 
other, not a few state it wrongly, in- 
accurately or inadequately. Sitting on a 
Full Bench we are not handicapped by 
any of them, and if I have discussed 
them somewhat in detail I have done so 
only in order to appreciate their exact 
significance and importance. Confining 
the examination to those decisions only 
which seemingly purport to look at the 
matter from the point of view of juris- 
diction, one finds that there are infir- 
mities of at least four kinds which mar, 
or at any rate, detract from their worth. 
In the first place that the High Courts, 
during the Code of 1898-1923, when their 
ordinary power of revision was excluded, 
often used the word “jurisdiction” in 
order to make out a case for interference. 
Then there are cases in which, while 
holding that the initiation of the proceed- 
ings were without jurisdiction the High 
Courts have proceeded .jto pass or have 
advised the Magistrate to pass possessory 
orders on the basis of those very proceed- 
ings. Again, there are cases in which the 
initiation of the proceedings, though nob 
approved, was not declared as being with- 
out jurisdiction, while the final order 
was held to be so. Lastly, there seems 
to have been another factor that in- 
fluenced some of the decisions, viz., that 
for oases within S. 145 _Jud^a hav e not 
(46) [1914] 16 Cr. L7j 7663^J6 irc7'99i; 


liked to hold, in view of the word “shall” 
in the section, that the Magistrate had 
any discretion and so they used the word 
“jurisdiction” in order to advise action 
under S. 107 once the case came within 
S. 145. 

The view that the proceedings were 
without jurisdiction is supportable on 
the reasoning that when the dispute as 
to possession has been effectively deter- 
mined there is no longer any dispute 
which requires adjudication and so none 
of which the criminal Court need take 
any notice Ch 12 of the Code is headed 
“Disputes as to immovable property,” 
but when one looks at the contents of 
the chapter one finds that S. 135 speaks 

of disputes concerning any land or 

water or the boundaries thereof, while 
S. 147 deals with “alleged right of user 
of any land or water.” The question 
whether in some Cises the two may 
wholly or partly overlap need not detain 
us It is clear, however, that “dispute” 
in S 145 cannot moan all kinds of dis- 
pute, but only dispute as to actual posses- 
sion. To take one example out of many. 
Suppose A and B are quarrelling over a 
right of pre-emption in respect of pro- 
perty in the possession of C : nobody 
will think of S. 145 in respect of such a 
dispute though it may be of the worst 
character and fraught with immense 
potentialities as regards imminence of a 
breach of the peace. The method pres- 
cribed, namely, of calling for written 
statements of the respective claims of 
the parties as respects the fact of actual 
possession, and the means provided, 
namely, that of making an order declaring 
a party to be entitled to possession or 
attaching the property makes this per- 
fectly clear. The words “dispute con- 
cerning land, etc.” therefore have to be 
understood not quite literally but as a 
dispute relating to actual possession. 
For a dispute as to actual possession to 
be effectively determined it is not enough 
that there has been a decree determining 
the rights of the parties, unless it is a 
decree by which a suit for declaration of 
right and recovery or confirmation of pos- 
session has been dismissed thus putting 
an end to the plaintiff’s rights and claim 
for possession for ever and beyond all 
controversy. In cases of decrees which 
merely determine the rights of the parties, 
even if they decide that one party is en- 
titled to possession as against the other 
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the dispute as to possession still remains; 
and it is only by delivery of possession in 
execution of such a decree and in favour 
of one party as against another that the 
dispute can be said to be determined 
beyond any controversy. Such possession, 
however, must be actual or khas posses- 
sion and not merely symbolical possession 
because it is actual possession and not a 
right to possession that S. 145 is con- 
cerned with. If all these requisites are 
present, there is no dispute in the eye of 
the law, though in point of fact there 
may be one. 

Then again the nature of the enquiry 
contemplated by the sectioh shows that 
the “respective claims as respects the 
fact of actual possession” is to be in- 
vestigated. A claim when put forward 
before a tribunal involves an idea of its 
capability to be adjudicated upon. I hnd 
it exceedingly difficult to conceive how 
one can put forward a claim before any 
Court saying: 

There ia a serious apprehension of a breach 
of peace. I have been turned out of possession 
by the civil Court. I am still in possession by 
some means or other. I cinnot get the civil 
Court to decide on my right to possession again. 
Please declare ray possession, maintain the 
possession that I have, forbid my opponent to 
disturb it and ask him to go to the civil Court 
and to request that Court to reopen and re- 
consider the matter. 

That in substance is what a claim of 
this character comes to Widely differ- 
ent is the possession of an ordinary tres- 
passer or wrongdoer, whose claim has 
never been decided by a competent Court; 
and between him and the rightful owner 
the criminal Court can hardly give any 
preference to either except on the footing 
of actual possesssion, because to attempt 
to go on any other footing would be to 
do the very thing that the law forbids, 
namely, to decide on the merits of the 
claim as to the right to possess. This, 
I understand, is what E. Jackson, J. 
meant by saying that a Magistrate’s 
powers under S. 318 relate to land re- 
garding which there is a dispute which 
has not been decided by a civil Court 
Bai Mohan Boy v. J. P. Wise (6), and 
Pontifex and Field, JJ. meant by saying 
that it must be a bona tide dispute, In 
the matter of the petition of Qovinda 
Chunder Moitra (9), and Richards, J., 
meant by saying that it must be a bona 
fide or real dispute and not a bogus one: 
Emperor 'v. Bam Bar an Singh (4:7) It 
(47j C1906J 28 All. 406=(19o6j A.W.N, 61. 
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is this principle of finality that White, J. 
was thinking of when with reference to a 
previous order under S. 630, Criminal 
F. 0., he said that it must be shown that 
the possession thereunder had been lost 
and a new dispute had arisen: In the 
matter of Bam Soondaree Dehee (29). 

It has been urged that determination 
of the question whether a dispute is bona 
fide or not involves practical difficulties 
and so this construction should be avoi- 
ded. In the first place, it is said, S. 145 
by its very terms excludes a considera- 
tion as to whether any of the parties 
have a right to possess, and a determina- 
tion as to whether a dispute is bona fide 
and means a determination of a right to 
persons which is precluded by the section. 
I am not prepared to accede to this con- 
tention, because it is only a fact that 
will have to be ascertained, namely, 
whether the aforesaid conditions are 
satisfied or not If on the materials on 
which the proceedings are sought to be 
found such conditions appear, the pro’ 
ceedings will not be taken. If after the 
proceedings are taken such conditions are 
brought to the notice of the Magistrate 
he will cancel the preliminary order as he 
is competent to do under Cl. 5 of the 
section The maxim of English law 
that 

where the title to property is ia questioa the 
exercise of a summary jurisdiction by Justices 
of the peace is ousted, 

obtained for age^ in England, and as 
observed by Crompton, J. in B. v. Grid- 
land (48), should still bo applied there 
by every Act relating to such matters 
though not specifically mentioned; or as 
said by Blackburn, J., in White v. Feast 
(49), every statute giving summary juris- 
diction has the implied restriction as to 
title. The doctrine, however, has not 
been consistently applied even in England 
at all times: see the Full Bench case of 
Bam Sagar Mandal v. Alek Naskar (50), 
per Richardson, J. In this last men- 
tioned Full Bench case of this Court 
Richardson, J. also pointed out that in 
England the superior Courts derive their 
jurisdiction to decide question of right 
and title from the common law and may 
at one time have regarded encroachments 
wi th suspicio n, while th e jurisdiction of 
(43) [1857] 7 B. 853:=27 L. J. M. 0. 28 — 

. 3 Jur. (N.S.) 1213=5 W.R. 679. 

(49) [1872J 7 Q. B. 353=41 L. J. M. C. 81=26 
L. T. 611=20 W.R. 382. 

(60) A.I.R. 1922 Cal. 59=49 Cal. 632 (F.B.). 
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the Indian Courts, from the highest to 
the lowest, depends on statute and that 
is one of the reasons why the old English 
doctrine should not be applied in this 
country. 

All this, however, does not mean that 
the Magistrate cannot embark on an en^ 
guiry in order to find out whether the 
case would or would not attract his 
jurisdiction. An enijuiry, however in- 
formal, into the character of the dispute 
has in practice to be daily made in order 
to find out whether action should be 
taken under one section rather than 
another, e g., under S. 107 or S. 144 or 
S. 145. See the cases discussed in the order 
of reference in the Full Bench decision 
in the case of Emperor v. Ahhas (51), 
also Emperor v. Ram Baran Singh (47), 
Kaniz Amina v. Emperor (52), Ganpat 
Singh V. Emperor (53), Mahadeo Kunwar 
V. Btsu ^54/. The word “shall’* used in 
Cl. (1), S. 145, is no doubt mandatory but 
much of a mandatory meaning need not 
be given to it, because it is always open 
to a Magistrate to take other preventive 
action and thus put an end to an appre- 
hension of a breach of the peace, and as 
soon as that element disappears the 
foundation is gone. I do not see why it 
should be said, as was said in the argu- 
ments, that a trespasser who is continu- 
ing in possession cannot be removed from 
possession by an order against him under 
S. 107, Criminal P, C., in my opinion the 
words “doing a wrongful act” in S, 107, 
Criminal P. C.are sufficiently wide to 
include a continuing act of trespass, and 
although the bond that the trespasser 
will give under S. 107, Criminal P. G , 
will require him not to break the peace, 
•if he resists the other party or prevents 
him from enjoying his exclusive posses- 
sion and a breach of the peace ensues in 
consequence, I do not see how the tres- 
passer can escape a forfeiture of his bond. 
If this meaning of the word “dispute” 
ho adopted, the initiation of the proceed- 
ing under Cl. (1), S. 14o, being without 
jurisdiction it logically follows that no 
order can possibly be made under Cl. (6) 
of that section. 

If, however, the aforesaid meaning be 

(MT[miT¥^Cai.r 5 d^u 0X^5742^=12 Xo. 

833=16 C.W.N. 83 (F.B.). 

(52) [1918] 3 Pat. L. J. 243=47 I.O. 65=4 Pat, 

L.W. 354. 

(53) [1918] 3 Pat. L.J. 287=47 I. 0. 76=4 Pat. 

L. W. 357. , 

(54) [1903] 25 All. 537=(1903) A.W.N, 103. 


not attributed to the word “dispute,” 
necessity arises to consider the second 
question. In dealing with this question 
one has to look at it in its several aspects. 
Firstly, the object of the proceedings 
will have to be borne in mind, namely, 
to prevent a breach of the peace by 
making a temporary or tentative order 
which is to be in operation so long only 
as the rights of the parties are not deci- 
ded by a competent Court and the right- 
ful party is not put in possession by 
eviction, if necessary, of the wrongful 
one (S. 145) or a decision has been passed 
as to who is the person entitled to posses- 
sion (S. 146.). The criminal Court thus 
exercises only a limited jurisdiction, the 
limits of which must be co*extensive with 
the exigencies of the object it seeks to 
attain. As Turner, C, J. put it in his 
decision in the Full Bench case of Sun- 
daram Ghetti v The Queen (55), which 
was a case under S. 518, Act 10, 1872 
(=S. 144 of the present Code): 

The Criminal Procedure Code declares the 
authority of the Magistrate to suspend the 
exercise of rights recognized by law when such 
exercise may conflict with other rights of the 
public or tend to endanger the public. But by 
numerous decisions it has been ruled that ‘thia 
authority is limited by the special ends it was 
designed to secure and is not destructive of 
the suspended rights .... I must neverthe* 
less observe that this power is extraordinary 
and that the Magistrate should resort to it 
when he is satisfied that the other powers- 
with which he is entrusted are insufiioient. 
Where rights are threatened, the persons en- 
titled to them should receive the fullest protec- 
tion the law affords them and circumstances 
admit of. It needs no argument to ptove that 
the authority of the Magistrate should be 
exerted in the defence of rights rather than 
in their suspension; in the repression of illegal 
rather than in interference with lawful rights. 

These weighty observatioua were made 
in connexion with an order passed, no 
doubt, under a different section of the 
Code, but their effect cannot be belittled 
on that ground. If the Criminal Court 
finds before it a complete adjudication 
of the dispute as to actual possession by 
a competent Court, for it to think of 
making an order in favour of a party 
who has been defeated in that Court and 
to relegate the successful party to get 
a second adjudication is to ignore the 
very object which it should have in view 
and thus would amount to lending coun- 
tenance to an abuse of the processes of 
the Court. Nextly, the Civil and the 
Criminal law are but productions of the 
IWTlfibXe M^X203=2 Weir 77 (F.BX ’ 
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same legislature and to permit the cri- 
minal Court in the exercise of its limited 
jurisdiction to override or nullify the 
proceedings of civil Courts is to attribute 
an inconsistency to the legislature and 
to assume against it an intention to 
create a conflict whore harmony is to 
bo presumed. I cannot express my dis- 
approval of such a course in better 
words than Heaton, J., used, though in a 
different connexion, in his judgment in 
the case of In re Markur (5G). Ho said : 

If we are to administer justice as a civilized 
country, if we are to avoid conlliots between 
oivil and orimmal Courts which ordinarily 
must be fraught with evil and can produce no 
good, if, in short, we are to make the actual 
administration of justice in this country bear 
a proper relation to that which we profess it to 
be, then we cannot have criminal Courts trying 
over again matters which have been thoroughly 
dealt with and finally decided by a civil Court 
of , competent jurisdiction. It miy be that to 
this principle there would be rare exceptions, 
founded on, possibly, the discovery of new, 
cogent and important evidence. But ordinarily 
that principle must prevail and if that princi- 
ple must prevail, it is a matter of the first im- 
portance, of the very highest relevancy* to show 
to a criminal Court that that mitfcer which the 
criminal Court is asked to adjudicate on has 
already been fully dealt with by a civil Court, 
Thirdly, if the plea of fche party who 
was defeated by the oivil Court and ous- 
ted from position is nothing more than 
this that in spite of the delivery of posses- 
sion by the civil Court he continued in 
possession, or, in other words, that ho was 
in possession in defiance of that Court, 
no Court should listen to a plea of that 
character. In other wordsja the eye of the 
law and for the purposes of S. 115, Cri- 
minal P. 0 , such possession cannot be re- 
garded as possession at all. A negative 
answer, therefore, in my opinion, may be 
given to the second question also 

But the question of jurisdiction, in my 
opinion, is now a matter of academic in- 
terest only, because by the restoration of 
our ordinary powers of revision under the 
Coda by the amendment introduced in 
1923, it is enough to-day, from a practical 
point of view, to consider the question of 
propriety only, as the words used in 
S. 435, Criminal P. C., are “ correctness, 
legality or propriety.*’ 

Looking at the matter from the point 
of view of propriety— and not as a matter 
of jurisdiction — I think I am on much 
firmer ground when I say that it is im- 
proper in the circumstances assumed in 

______ 633=18~B^ 
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the reference either to institute proceed* 
ings under S. 145, Criminal P. C., or to 
pass an order in favour of the unsuccess* 
ful party in the oivil Court proceedings. 
In saying this I shall try to define the 
exact limits within which my anwer 
should apply. 

A decree of a oivil Court, unless it 
negatives a right and dismisses a claim to 
possession, does notf determine a dispute 
as to possession ; other decrees, even de- 
crees for possession, do not ordinarily de- 
termine such a dispute This proposition 
was recognized long ago, and I am nob 
aware that it has been dissented from at 
any time. In a case under S. 318 of the 
Act of 1861, it was held by Norman and 
E. Jackson, JJ., that a party out of 
possession oinnot, even on getting a de- 
cree for possession from the civil Court, 
and without obtaining possession by ex- 
ecuting the decree, be declared in posses- 
sion merely by virtue of the decree itself : 
Mahant Dkansaj Giri Goswami v. Sri* 
pati Giri Goswami (57). Delivery of 
possession, to effectively determine the 
dispute, must be, in fact inter partes or 
between parties to fche proceedings or at 
least one that may be treated as suoh. 
When possession is delivered against a 
judgment-debtor under 0. 21, K, 35, 
Oivil P. 0 , or to a purchaser under O. 21, 
R 95, Civil P. G., that is fche only pro- 
cedure by which khas or actual posses- 
sion may be delivered, and unless there 
is a refusal to vacate — a case which 
necessitates the taking of possession by 
the physical removal of the judgment- 
debtor — it is as good as any possession 
may conceivably be. 

Judged by these tests, in the hypotheti- 
cal ‘case on which the order of reference 
proceeds the criminal Court, in my opin- 
ion, would have acted altogether impro- 
perly in initiating proceedings under 
S. 145, Criminal P. 0., if it at all appre- 
hended fche true position at fche outset. 
If it did so at any time during fche pro- 
gress of fche proceedings its duty was to 
drop the proceedings under Cl. (5) of the 
section and to take other suitable mea- 
sures for preventing a breach of the peace. 
If it was only at the conclusion of fche 
case that the facts appeared in their true 
light, fche order that the Court passed 
was, in my judgment, clearly wrong. 

To turn now to the order of reference. 

The questions referred are : 

( 57 ) [ 1869JT B.L~“R.“Xpp7Crr27; 



AoKi KuMAB Das V. Mabtazaddin (Cammiade, J.) ’ Calcutta 639 


1928 

(1) Do the words “actual possession” in sub- 
S. (1) of Si 145, Criminal P. G., mean actual 
personal, physical possession even though 
wrongful, i. e., that of a recent trespasser in 
actual physical possession at the time of the 
proceedings under S. 145 ? 

(2) Does the word “dispute” in the same sub- 

section mean actual disagreement existing bet* 
ween the parties at the time of the proceedings 
under S. 145 even though the question as to 
right to possession has already been decided by 
a civil Court ? • 

(3) Had the law been correctly laid down in 
the case of Ambarali v. Poral AH (1) or in the 
case of Atul Hazra v. Uma Charan (2) and 
Akhoy Mondal v. Bdsir (3) ? 

My answers are as follows : 

(1) If the word “ personal ’* is omitted 
from the question, “ Yes subject to 
this that the answer is to apply to oases 
in which the dispute as to possession has 
not been determined by a civil Court as 
sxplained ia the next answer. 

(2) “Yes’* — if the decision of the civil 
Court amounts only to a determination 
of the right to possession, except in oases 
where such right and a consequent claim 
to possession have been negatived by a 
decree which is either inter partes or 
may be treated as such, in which excepted 
cases “No.” In cases in which khas or 
actual possession has been delivered by 
che civil Court either inter partes or bet- 
ween parties who may, in effect, bo re- 
garded as parties to the proceedings, the 
answer is “No.” 

(3) The last two cases correctly laid 
down the law. As regards the first case 
I give no answer, because the facts found 
are not, in my opinion, sufficient to put 
the case to the tests I have indicated 
above. 

Turning now to the case now before us 
it seems to me that the facts thereof are 
not exactly what have been stated in the 
order of reference. In the judgment of 
my Lord the Chief Justice will bo found 
a careful and accurate summary of the 
true position. It is apparent that the 
civil Court has not yet fully and finally 
adjudicated upon the rights of Afazuddin. 
It is also clear that ^ the delivery of 
possession in execution of the decree in 
favour of the petitioner is of no avail as 
against Afazuddin, and in the absence of 
any adjudication as regards Afazuddin’s 
share it was of very little use as an effec- 
tive decision of the dispute as regards 
actual possession. I agree therefore in 
discharging the rule. 

Cammiade, J. — I agree with my 
Lord the Chief Justice, The section em- 


powers Magistrates to tik eaotion in order 
to prevent breaches of the peace, and 
directs them to ascertain who is in actual 
possession at the date of the order in 
writing referred to in sub-S. (l). The 
Magistrate is prohibited from enquiring 
into the merits of the parties’ claims to 
possess. The only exception to the rule 
laid down that actual possession at the 
date of the order under sub-S. (l) shall 
be maintained is that provided in the 
proviso to sub-S. (4) in cases of forcible 
dispossession within two months prior 
to the date of that order. In these 
circumstances, there can be no room for 
doubt as to the meaning of the section. 

There cm also be no doubt that the 
word “dispute” used in the section means 
actual ‘dispute, irrespective of the 
merits of the parties’ claims to possess 
the land. The object of the section is 
to prevent breaches of the peace ; and 
it is the duty of the Magistrate to 
interfere, wherever such a contingency 
arises, regardless of the good or bad faith 
of either of the parties. Even if there 
were no decree establishing the title of 
one of the parties to the land, bad faith 
might be imputed and proved. For in- 
stance, there may have been an encroach- 
ment subsequent to a formal partition by 
the Collector under the Estates Partition 
Act or after partition by act of parties 
followed by execution of a deed. If on 
each occasion the Magistrate had to en- 
quire into the good faith of the parties 
before taking action, many breaches of 
the peace would occur. 

Disputes such as the one in the present 
case arise from the fact that decree- 
holders frequently do not take actual 
possession. This is especially the case 
where the lands are homestead lands in 
the occupation of the judgment-debtor. 
If the decree-holder fears violence on the 
part of the judgment-debtor, and does 
not cause him to be removed from the 
land, he must suffer. He must insist on 
taking actual possession ; and he must 
protect his possession after he has taken 
it. When the lands are arable lands, the 
decree-holder, after taking’ possession, 
should try and maintain bis possession. 
At the very first act of trespass on the 
part of the judgdment-debfcor, he should 
seek the Magistrate's protection. If he 
waits till the judgment-debtor has re- 
established his possession, the Magistrate 
will have no authority to restore him to 
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possession. Once the trespass of the 
judgment'debtor has ripened into posses* 
sion recognized by law, it is the duty of 
the Magistrate to maintain that posses- 
sion and protect it, leaving the other 
party to seek his remedy in the civil 
Court. 

By the . Court. — We are unanimous 
that the rule should bo discharged. The 
order of the Court, therefore, is that the 
rule is discharged. 

jj Buie discharged. 
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Full Bench 

Bankin, G. J., 0. 0. Ghose, Suhra- 
WARBY, B. B. Ghose and Page, JJ. 

Sadar Ali and oiliers— Plaintiffs— Ap- 
pellants — Petitionors. 

V. 

Doliluddin Os^agfar— Defendant;— Bes- 
pondenfe — Opposite Party. 

Civil Rule No. 545-S of 1928, Decided 
on 17th July 1928, issued by the Calcutta 
High Court, in Appeal No. 2222 of 1926. 

iii :}« Letters Patent (Galcutta), Cl, 15 (amen- 
ded 1921)— -Amendment does not apply to smts 
instituted prior to %ta coming into force. 

The date of presentation of the second appeal 
to the High Court is not the date which deter- 
mines the applicability of the amended Cl, 
16, recjuiring permission of the deciding Judge, 
for further appeal, but the date of institution 
of the suit IS, in each case, the determining 
factor ; Colonial Sugar Be fining Co, v. Irving, 
(1905) A. C. 369, Foil : A. I. B. 1927 P. C. 242; 
82 Bom. 337 ; 3 Bom. 214 ; 16 Cal. 267 ; 3 Cal. 
662; and 3 B. H. C. B. 166; Discussed. 

[P 640 0 1. 2] 

Trailakhya Nath Ghose and Bipin 
Chandra Bose — for Petitioners. 

Nasim Ali—iov Opposite Party. 

Rankin, C. J. — This is a rule calling 
upon the respondents to show cause why 
a certain memorandum of appeal pre- 
sented to this Court on 30th April 1928 
should not be accepted and registered. 
The question raised is whether or not 
the applicants have a right of appeal from 
the decision of a single ’Judge sitting in 
second appeal in the absence of a certi- 
ficate from him that the case is a fit one 
for appeal. This question arises upon 
the new Letters Patent which came into 
effect on 14th*January 1928. 

The facts are that the suit was insti- 
tuted on 7th October 1920 and that 
after an appeal to the District Court a 


second appeal was filed in this High 
Court by the present applicants on 4th 
October 1926. Under certain rules of 
this Court it was laid before Mallik, J. 
for disposal on or about 4th April 
1928, and on that date the appeal 
was dismissed the learned Judge refusing 
to declare that the case was a fit one for 
a further appeal. 

In these circuoLStances it is plain 
enough that the applicants have no right 
of appeal if ’the present case is to bo 
governed by the terms of the new clause 
which by the said Letters Patent has 
been substituted for the '15th clause of 
the Letters Patent of this High Court as 
they stood prior to 14th January 1928. 
The contention of the applicants is that 
the new clause cannot be applied to this 
case because to do so would be to apply 
it retrospectively, and so as to impair 
and indeed to defeat a substantive right 
which was in existence prior to 14th 
January 1928. For this proposition the 
judgment of the Judicial Committee in 
Colonial Sugar Be fining Co. v. Irving 

(1) is cited and it is clear enough that 
the law as there laid down is applica- 
ble in India: Delhi Cloth Co. v. Income^ 
tax Commissioner (2) and Nana v. 
Sheku (3). 

The only Indian decision upon the 
effect of an amendment of the Letters 
Patent as regards rights of appeal would 
appear to be that of Framje v. Hor- 
masji (4). The case had been decided at 
first instance by two Judges and under 
the Letters Patent of 1862 an appeal lay 
within the High Court (in practice an 
appeal to three Judges). By the Letters 
Pafrent of 1865 no such appeal was pro- 
vided and the appeal lay to the Privy 
Council. The decree not having been 
perfected before the oomming into opera- 
tion of the Letters Patent of 1865 it was 
held that there was no right to appeal to 
the High Court. 

The judgment of Sir Richard Couch 
proceeded upon the footing that the 
question was one of procedure and of 
the same character as the question of 
costs in Wright v. Hale (6). A sugges- 

(1) [1905] A. C. 369=74 L. J. P. C. 77=92 L. 
T. 738=21 T. L. B. 613. 

(2) A. I. B. 1927 P. C. 242=9 Lah. 284=54 
I. A. 421 (P. 0.). 

(3) [1908] 32 Bom. 337=10 Bom. L. B. 330 

(4) [1866] 3B. H. C. B. 49. 

(6) [1861] 30 L. J. Ex. 40=6 H. & N, 227=3 
L.T. 444=6 Jur. (N.S.) 1212=9 W.B. 157. 



Sadar Ali V. Doliluddin (Eankin.c. J.) Calcutta 


1928 

tion was added, however, that S. 2 of the 
new Letters ^Patent, though it might 
bear a more limited meaning, pointed to 
an intention that pending suits should 
be treated as if they had been brought 
under the new Letters Patent. This 
iecision was noticed in Runjit Singh v. 
deherban (6), a case really governed by 

6, General Glauses Act (l of 1868), 
?hero Garth, 0 J.*, noticed that the 
word “procedure” had been used by Sir 
Richard Couch in an extended sense but 
approved of the Bombay decision for 
other reasons which he did not specify. 

It is urged for the applicants that the 
main ground of the decision in Framji v. 
Hormasji (4) is untenable in view of 
what was said by Lord Macnaghten in 
Colonial Sugar Refining Co. v. Irving 
(1) and that any other grounds upon 
which the decision may be defended 
are inapplicable to the present case. The 
applicants crave in aid the ‘observation 
of Sir Richard Couch that 

in coaatruing a ohartac of this kind the 
Court should, I think, be guided by the rules 
and principles upon which Acts of Parliament 
are construed : Framji v. Hormasji (4). 

Sir Richard Garth was apparently of 
the same opinion. 

It is not contended that S. 6, General 
Clauses Act (10 of 1897) or S. 38, 
Interpretation Act, 1889 (52 and 53 vie. 
Cap. 63) applies to Letters Patent, but 
it is contended that these are but expres- 
sions of a common law presumption. 
Reliance is placed on the judgment of 
Garth, G. J., in Runjit Singh v. Meher- 
ban (6) and on other Indian decisions to 
the effect that a suit and all appeals 
from the decree made therein are to bo 
regarded as one “ legal proceeding '' 
[of. Ratanohand Srichand v. Hanmat 
Bav (7) ; Deb Narain v. Narendra (8) 
per Sir Arthur Wilson at p. 278j on the 
principle stated by West, J. in Chinto 

V. Krishnaji (9) at 216 : 

that the legal pursuit a remedy, suit, 
appeal and secoad appeal are really but steps 
in a series of proceedings connected by an in- 
trinsic unity. 

On these grounds the applicants claim 
that on 7th October 1920 when the suit 
was instituted their right to a Letters 
Patent appeal from the decision of a 
single Judge was a substantive 

(bj [ISTbTd Oal, 0. L. R. 39i (P„ B.j. 

»7) 6 B. H. 0. R. 166. 

(8) [1889J 16 Gal 267 (F. B.). 

(9) [1879] 3 Bom. 214. ' 
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vested in them by the existing law and 
that an intention to ‘'interfere with it, 
to clog it with a new condition, or to 
impair or imperil it, cannot be presumed, 
and cannot be affirmed, unless it has been 
clearly manifested by express words or 
necessary intendment. 

Now there is a certain paradox in re- 
garding the right to appeal within the 
High Court from the decision of a 
single Judge as a right “ vested ” in the 
litigant at the date of the suit, since 
it is in no way certain that the case will 
ever be decided by a single Judge. 
Again as the right of second appeal is 
the right given by S. 100, Civil P. C., to 
appeal “ to the High Court ” it does not 
seem unreasonable that a litigant should 
take the internal arrangements of the 
High Court as ho finds them when ho 
gets there. If under the Letters Patent 
all second appeals had been required to 
come before two Judges and a new 
Letters Patent had provided that one 
Judge should bo competent to exorcise 
this jurisdiction, leaving the right of ap- 
peal to the High Court and from the 
High Court as before, it would have been 
difficult, in my opinion, to hold that any 
litigant had a right to a hearing before 
two Judges. Again it is difficult to 
suppose that the amendment made by 
the Letters Patent which came into 
force in January last was made with any 
other view than to obviate unreasonable, 
or unreasonably prolonged, litigation, or 
to suppose that the date of the suit has 
any ra-tional bearing upon that object or 
as distinguishing one case from another 
for this purpose It may also be thought 
difficult to arrive at any opinion that the 
reform introduced is reasonable and 
necessary, but that it should In effect be 
postponed for years. The whole weight 
of these considerations has to bo borne 
by the applicant’s argument that the 
Letters Patent as they stood on 7th Octo- 
ber 1920 conferred upon him at that date 
an existing right. 

Now the reasoning of the Judicial 
Committee in the Colonial Sugar Re- 
fining Company v. Irving (1) is a con- 
clusive authority to show that rights ol 
appeal are not matters of procedure and 
that the right to enter the superior 
Court is for the present purpose deemed 
to arise to a litigant before any deoisior 
has been given by the inferior Court 
If the latter proposition be accepted 1 
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can see no intermediate point at which 
to resist the conclusion that the right 
arises at the date of the suit. It does 
not arise as regards Court B alone, when 
the suit is instituted in Court A and as 
regards Court G when the first appeal is 
lodged before Court B. A “ present right 
of appeal (cf. S. 164, Civil P. C.) is a 
different matter. The principle must I 
think involve that an admixture of diffe- 
rent systems is not to be applied to a 
single case. It is quite true that the 
suitor cannot enter Court G without 
going through Court R, hut neither can 
* he enter Court B till Court A has given 
its decision. The right must be a right 
to take the matter to Court G in due 
course of the existing law. 

In the present case, however, there is a 
further element or contingency in that 
the case might never have been dealt 
with by a single Judge, and the right 
claimed under Cl. 15 of the unamended 
Letters Patent might never have arisen 
at all. Whether this element would 
make the reasoning of the Judicial Com- 
mittee in the Golonial Sugar Refining 
Go, V. Irving (1) inapplicable to the 
present case is a question which must be 
answered in the negative, if, as I think, 
the applicant at the date of the suit had 
a right to the use of the then existing 
system of appeals. But this question is 
I think academic in view of the effect of 
S. Ill of the Code upon the change in- 
troduced by the new Letters Patent. The 
new clause treats all second appeals in 
the same way, though it is in the power 
of the Court by its rules, and of the 
Chief Justice by administrative action, 
to ensure that only those second appeals 
shall be laid before a single Judge in 
which the value of the subjeot-matter is 
below a given limit. Nothing can be 
founded therefore in the circumstance 
that by the rules of this Court Rs. 1,000 
is imposed as a limit, that in practice 
Rs. 50 is the limit and that any single 
Judge can direct the case to be laid be- 
fore a Bench. Theoretically oases are 
brought to this Court on second appeal 
only if they are valued at less than 
Rs. 5,000. This valuation, however may 
under the Suits Valuation Act be of an 
artificial character, and second appeals 
do from time to time go to the Privy 
Council either under S. 110 of the Code 
because the real value is over Rs. 10,000 
or because the decree affects property of 


that value or for special reasons under 
S. 109 (c). 

Section 111 of the Code, however, defi- 
nitely prohibits an appeal to the Privy 
Council from a single Judge and to this 
extent overrides Cl. 39 of the Letters 
Patent. The section is not a mere pro- 
vision that nothing in the previous sec- 
tions shall be deemed to give a right of 
appeal from the decision of a single 
Judge The provisions of Cl. (a) of 
S. Ill may have been motived originally 
by the existence of the right of Letters 
Patent appeal [of. Sabhapathi v. 
Narayanasami, (lO),] or by the 
opinion that it is not reasonable in 
Indian cases that the Privy Council should 
be called upon to decide oases until a 
Bench has dealt with them. But in any 
case the effect of S. Ill, upon Cl. 39, 
Letters Patent, cannot now be controlled 
by such considerations: Satya Narayana 
V. Venkata (ll). It appears to me, there- 
fore, that the new clause in the Letters 
Patent takes away in all second appeals 
decided by a single Judge (without his 
giving a certificate that the case is a fit 
one for appeal) the right to go to the Privy 
Council under the ordinary law, though 
the right of the Judicial Committee to 
give special leave is not of course affec 
ted. That right was a limited and quali- 
fied right; but such as it was, it was 
open to the party prior to 14th January 
1928 It depended upon no contingency 
but merely on his prosecuting his case 
up to that point. It is reasonably clear 
that to determine the effect of the new 
Letters Patent upon pending oases these 
cannot bo distinguished according as they 
are or are not fit to be taken on appeal 
to the Privy Council. 

Considering the several safeguards that 
are provided the joint effect of .the new 
clause in the Letters Patent and of S 111 
of the Code is doubtless admirable, but it 
prevents me from holding that the new 
Letters Patent can be applied to pending 
cases without taking away existing rights 
of appeal. Nor can I doubt that when the 
legislature has authorized His Majesty 
to legislate by Letters Patent upon ques- 
tions which include rights of appeal the 
same principles of construction must be 
applied as would at common law be ap- 
plicable to a statute -dealing with the 
like subjeot-matter. 

(10) L1902J 25 ■MXd765l=Tl M. L. ’ 

(11) A. I. R. 1924t Mad. 399=46 Mad. 958. 
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la this view the only quesfcioa which 
remains is the question whether the new 
clause can be given retrospective effect. 
The provision that the new Letters 
Patent shall oorae into force on the date 
of publication in the Gazette does not 
operate to give it such effect. Nor does 
the fact that the jurisdiction and autho- 
rity of the Court is the primary subject 
of the Letters Patent found a valid argu- 
ment to the effect that after the date of 
commencement the Court can have no 
authority to entertain such an appeal as 
this. Unless the contrary can be shown 
the provision which takes away jurisdic- 
tion is itself subject to the implied saving 
of the litigants’ rights. Indeed that 
there is an implied saving of such rights 
in some cases cannot well be denied. It 
will not bo supposed, for example, tLat 
jurisdiction is taken away as regards 
oases heard by a single Judge on second 
appeal prior to the date of commence- 
ment, viz., llth January 1928, on 
which date for the first time the Judge 
had any duty or right to determine whe- 
ther the case was fit for further appeal. 

The question before us is thus nar- 
rowed down to this: Whether it is any 
necessary part of the intendment of the 
Letters Patent that they should operate 
upon appeals arising out of suits insti- 
tuted before 14th January 1928, when 
such appeals were heard after that date? 

As there is nothing in the language of 
the Letters Patent to evidence this inten- 
tion, wo must enquire whether it is 
manifest from the subject-matter. 

Baron Parke 

said Lord Hatherly in Pardo v. Bingham 
(12) at 740. 

did not consider it an invariable rule that a 
statute could not be retrospective unless so 
expressed in the vary terms of the section 
which had to be construed and said that the 
question in each case was whether the legisla- 
ture had sufficiently expressed that intention. 
In fact we must look to the general scope and 
purview of the Statute aud at the remedy sought 
to be applied and consider/ what was the for- 
mer state of the law and what it was that the 
legislature contemplated. 

A strong instance of an inference of this 
character was the decision in Quilter v. 
Mapleson (13) where Jessei, M. E., held 
that the right given by the Conveyanc- 
ing Act, 1881, to obtain relief against for- 
feiture could be claimed in a suit that 

(12) [1870]'4 Oh. App 735=20 L. T. 

W. R. 419. 

(13) [1882] 9 Q. B. D. 672:^52 L. J. Q. B. 44 

=47 L. T. 562=31 W. R. 75. 


had been instituted and tried at first in- 
stance before the Act came into operation. 
There, however, a similar right under the 
Common Law Procedure Act had been 
abrogated by the Act of 1881 and was 
thus lost to the lessee. 

Now in this case I cannot say that it 
appears to me that there is much 
material upon which to base a definite 
conclusion that; the intention was to 
bring pending suits under the new sys- 
tem. The long postponement of a desir- 
able reform may have been thought w'ise 
and it would hardly be correct for a Court 
of law to proceed merely upon its own 
opinion as to the degree of respect to 
which the right of a third appeal is en- 
titled. In this aspect the present case 
may reasonably be thought less strong than 
the case of Bourke v. Nutt (14) where a 
similar argument was ultimately nega- 
tived. If bankrupts may continue to 
become members of School Boards I can- 
not say that litigants may not continue 
to have a third appeal unless it other- 
wise appears that this construction of the 
Letters Patent is not reasonably possible. 
Far be it from me to distinguish between 
such forms of excess or to divide such 
claims to toleration. 

There is, however, another ground 
which should be mentioned. Cl. 16 of 
the Letters Patent is not read with what 
is now 8. 108, Government of India Act, 
(formerly Ss. 13 and 14, High Courts 
Act of 1861). It puts a limit to the 
power that can be entrusted by the Court 
to the discretion of a single Judge, and 
both the rules of the Court aud the ad- 
ministrative action of the Chief Justice 
have to be controlled by its provisions. 
It follows that when the amended clause 
begins to operate at all, it may well be- 
come necessary that second appeals 
should be differently dealt with according 
as they arise from suits filed before or 
after the i4th January 1928. This is 
likely to cause much inconvenience which 
would be avoided by treating the clausa 
as applicable to all second appeals heard 
by a single Judge after the said date. 
Such an argument, however, falls obvi- 
ously short of what is required to entitle 
the Court to draw the inference that 
retrospective effect must have been in- 
tended by the new clause. 
luTciesrrrQ.^. 7^=63 u. y. q. b. 497=^ 

L. T. 639=58 J. P. 572=1 Mansoa 172=9 

R. 395 =42 W. R. 388. 
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No clear inference can, in my opinion, 
be drawn from that part of the new 
Letters Patent which deals with differ- 
ence of opinion between the Judges of a 
Division Bench and I do not think it 
necessary to discuss this subject. 

I cannot see any logical reason which 
would on the authorities entitle us to 
hold that the date of presentation of the 
second appeal to this Court is the date 
which determines the applicability of the 
amended danse and I very regretfully as- 
sent to the argument of the applicants 
that as the matter now stands the date 
of institution of the suit is in each case 
the determining factor. 

The rule should therefore be made ab- 
solute but without costs. 

C. C. Ghose, J. — I agree. > 
Suhrawardy, J. — I agree. 

B. B. Ghose, J.— I agree. 

Page, J.— I agree. 

D. D. liule made absolute. 
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Rankin, 0. J, and 0. 0. Ghose, J. 
Lachmi Chand Jhawar — Appellant. 

V. 

Bipin Behari Ghose — Respondent. 
Appeal No. 81 of 1927, Decided on 3rd 
January 1928. 

Presidency Towns Insolvency Act. S, 9, Cl. 
{e)—Cl. (e) does not apply to a person against 
whom an adjudication order is taking opera- 
tion. 

Section 9, Cl. (e) is intended to apply .to a 
person who is responsible for the payment of 
his own debts. It has no application to a per- 
son who has been adjudicated and to the acts 
of the Official Assignee in the process of the 
insolvency administration. 

On 13th July 1926 A made an application for 
the adjudication of J3. The adjudication order 
was made on 23rd July 1926. But it was rescin- 
ded in March 1927 on the ground that no aot of 
insolvency had been made. In the meantime 
on 20th January 1927 A got the property of D 
sold in execution of a decree for the payment 
of money. The Official Assignee had been added 
as a party to the proceedings. On 27th April 
1927 A filed an application for the adjudication 
in insolvency of D alleging that 21 had com- 
mitted an act ot insolvency as he had allowed 
the property to be sold on 28th January 1927. 

Held : that the sale was not an act of insol- 
vency. [P 615 C 1] 

J N. Roy—ior Appellant. 

Arun Sen — for Respondent. 

Rankin, C. J. — In this case a petition 

vnoo /^n 07fVi Ar»ril 1Q07 f/\y ail* 
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judication ’in insolvency of one Bipin 
Behary Ghose. The act of insolvency 
alleged was that the debtor had allowed 
certain premises to be sold on 28th 
January 1927 in execution of a decree for 
the payment of money. It appears thali 
the facts are that on 13th July 1926 the 
present creditor made an application for ' 
adjudication of the present 'debtor. 
That adjudication order was made on 
23rd July. But an application for 

review having been made and an appeul 
taken both from the adjudication order 
and from the order dismissing the ap- 
plication for review the whole matter 
was remanded in appeal. That ulti- 
mately came before Page, J, who in 
March 1927 held that no act of insol- 
vency had been made out and rescinded 
the adjudication order. The act of insol- 
vency now alleged is a sale on 28th Janu- 
ary 1927. It was a sale in a proceeding 
in which the Official Assignee had been 
added as a party in view of the adjudica- 
tion order that was then subsisting and 
the question, and the only question, is 
whether in a case like this with a sub- 
sisting adjudication order and the Official 
Assignee being added as a party the sale 
in a mortgage suit comes within Cl. (e), 

S 9, Act 3, 1919. S. 9 deals with acts 
of insolvency and it will be observed 
that everything in that section with 
the exception, which I am about to men- 
tion, refers to the acts of the man or his 
agent. 

Nobody is to be adjudicated as insol- 
vent unless there is something in- his 
conduct or in his agent’s conduct ini' 
puted to him amounting to an act of in- 
solvency so as to attract this form of 
jurisdiction. But there are in this S. 2, 
Cls. (e) and (h), which are intended to 
enable a creditor to procure an act of 
insolvency, in other words, to compel the 
debtor to commit an act of insolvency, 
in order that the creditor may get, if 
he wants them, the advantages of insol- 
vency jurisdiction. One is 01. (e), 
namely, to have a man’s property 
attached for 21 days or sold in execution 
of a decree for the payment of a sum of 
money. Another way in which a man 
may be forced into an insolvency Court 
is under Cl. (h) if he is imprisoned in 
execution of the decree of any Court for 
the payment of money. A debtor who 
is not willing'to commit any of the other 

o-ftf.q .nf inpnlvAnnv in PI (X 
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nay in either of these two ways be com- 
)elled to commit an act of insolvency. 
3ut Cl. (e) does not in my opinion apply 
io a person against whom an adjudica- 
tion order is taking operation. That is 
intended to apply to a person who is res- 
ponsible for the payment of his own 
debts. It ia he who may be compelled 
by the creditor to commit an act of in- 
solvency. The clause has no application 
to a person who has been adjudicated and 
to the acts of the Official Assignee in the 
process of the insolvency administration. 
The argument on behalf of the appellant 
has dealt with a number of matters. It 
is pointed out that if one looks to the 
principle embodied in S. 23 of this Act 
of 1909 one finds that when an adjudica- 
tion order is annulled it is as though it 
had never been made with certain exeoep- 
tions. The act of the Official Assignee 
and of the Court if duly done are allowed 
to stand and subject to that the property 
vests in the bankrupt retrospectively 
that is to say, as it was at the time 
when the adjudication order was first 
made. That is perfectly true, but it is 
an entirely different thing ‘to impute to 
a person an act of insolvency by means 
of this retrospective operation. It is 
•quite right that a man should get his 
property back and get it as from the pre- 
vious date. It is another thing to make 
him responsible for something that he 
could not possibly resist. In my opi- 
nion the learned Judge was perfectly 
right in refusing to hold that this was an 
act of insolvency. 

In my opinion this appeal should be 
dismissed with costs. 

C. C. Ghose, J. — I agree. 

D. B./r.k Appeal dismissed. 
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Rankin, C. J., and Chotzner, J. 

Serajul Islam and/ others — Accused — 
Appellants. 

V. 

Emperor —OpTpositQ Party. 

Criminal Appeal No. 164 of 1927, 
Decided on 8th November 1927, from 
order of Addl. Sess Judge, Comilla, D/- 
24th January 1927. 

Criminal P. C., Ss, 326 and 274 — Trial by 
jury under S, 302, Penal Code — 12 persons 
summoned as jurors — Eight appearing and 


seven chosen — Tribunal is illegally constituted 
— Proceedings are illegal. 

In a caso of trial by jury for an offence 
under S. 302, Penal Code, only 12 persons were 
summoned to attend the Court as jurors. Of 
these eight appeared on the day of the trial 
and, from the eight who appeared, seven par- 
sons were chosen to act as the jury. 

Held : that the tribunal was illegally consti- 
tuted, as, contrary to the intention of the Code 
and to the standard sat by the legislature, an 
unreasonably small number of jurors was 
summoned with the re.sult that it was not possi- 
ble to have a jury of 9 and the proceedings 
should be set aside. [P 645 C 2 ; P 646 0 1] 

A. K. Fazlul Huq aud Dehendra 
Narain Bhattacharya — for Appellants. 

Khundkar — for the Crown. 

Rankin, C. J. — In this case it appears 
that the eight appellants and another 
person were put upon their trial before 
the Sessions Judge and a jury on charge 
under S. 302, I. P. C., and also upon 
charges under Ss. 147 and 148. 

What was done with reference to the 
jury was this: that only 12 persons were 
summoned to attend the Court as jurors. 
Of these eight appeared on the day of the 
trial and, from the eight who appeared, 
seven persons were chosen to act as the 
jury. In these circumstances, Mr. Fazlul 
Huq, for the appellants, calls our attention 
to Ss. 274 and 326, Criminal P C , and 
he contends that the .tribunal was ille- 
gally constituted and that all the proceed- 
ings should be set aside. 

Now, it is quite clear that under S. 274 
where any accused person is charged with 
an offence punishable with death, the 
jury should consist of not less than seven 
persons and, if practicable, of nine per- 
sons. By S. 326 it is provided that the 
Sessions Judge, should send a letter to 
the District Magistrate requesting him 
to summon a number of persons, the 
number to be summoned not being less 
than double the number required for any 
such trial The exact effect of that 
section I will not now attempt to ‘define, 
but it, at least, sets a minimum standard 
for the number to be summoned and 
S. 327 also (where it is applied) can and 
should be applied so as to comply with 
this. In the present case only twelve 
jurors were summoned ; and only eight 
persons appeared out of the 12. In these 
circumstances, the concluding words of 
S. 274 could take no operation whatso- 
ever. Now, so far as can bo seen, it was 
quite practicable to have this case tried 
by a jury of nine ; but the manner in 
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which the jury was empanelled and the 
insufficiency of the number of jurors 
summoned defeated the intention of the 
section. 

Mr. Fazlul Hug, in addition to this, 
has referred to the judgment of my 
learned brother, C. C. Ghose, J., in 
the case of Boson Ali v. Emperor (1). 
This judgment gives rise to several addi- 
tional questions to which it is open to 
Mr. Huq to refer. With regard to these 
questions, I do not propose to say any- 
thing now, because, in my judgment, it 
is unnecessary to delay this case so as to 
|doal with them. I am of opinion that, 
contrary to the intention of the Code 
and to the standard set by the legislature, 
an unreasonably small number of jurors 
was summoneci with the result that it 
was not possible to have a jury of nine 
and that the proceedings ought not to be 
allowed to stand. The position is that 
the tribunal was illegally constituted 
and, in my judgment, in a case of this 
character it is necessary that the whole 
proceedings should be sat aside and the 
case remitted for retrial. 

As regards bail: we will put the appel- 
lants back to the position in which they 
were at the time when the original trial 
commenced so that they may give secu- 
rity to the satisfaction of the District 
Magistrate in the same amounts. 
Chotzner, J. — I agree. 

N.K. Case remanded. 

" (i) k, I. R. i927'cZ” 787. 
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Special Bench 

Eankin, C. j., C. 0. Ghose and 
Bqckland, JJ. 

Bari Mohan Dalai and another— 
site Parties— Appellants. 

V. 

Parameshiuar Shaic and others— Ap- 
plicants — Respondents. 

Appeals Nos. 163 to 180 of 1925, Deci- 
ded on 2Qd May 1928, from the appellate 
orders of Dist. Judge, Midnapur, D/- 10th 
January 1925. 

❖ iii {a) Limitation Act, Art, ISi— Decree of 
trial Court reversed in first appeal-^Decree 
executed in the jneanthne — First appellate de- 
cree affirmed in second appeal — Limitation for 
application for restitution begins from date of 
first appellate decree— Civil P. C., S, 144. 

Where a trial Court’s decree is reversed in 


second appeal but the trial Court’s decree is 
executed during pendency of first appeal, the 
limitation for an application for restitution 
begins from the date of the decree in first 
appeal and not that in second appeal : 1 B, L, 
It, 704 ; 27 C. L, J, 451 ; and A. I. B. 1926 Cal, 
981, Dm. from. [P 651 0 1] 

(6) Limitation Act — Construction — No ex- 
ceptioiis should be made on the ground of hard- 
ship. 

la applying the Limitation Act to particular 
cases the Courts are not warranted m introduc- 
ing savings or exceptions which are not found 
in the statute either because these may be 
within the reason of other exceptions which are 
to be found in the statute or because of consi- 
derations of mere hardship : 2b Cal. 113, lief. 

CP 647 G2] 

sjt fc) Limitation Act — Construction — Third 
column should be interpreted to date the cause 
of action from the date on which the remedy 
becomes available. 

The language of the third column of the 
schedule should in general, if not indeed al- 
ways, be so interpreted as to carry out the true 
intention of the legislature, that is to say to 
date the cause of action from the date on which 
the remedy is available to the party : 26 Mad. 

780 and 40 Mad. 1040, Ref. [P 648 C 2] 

Basak and Satindara Nath Mukerjee — 
for Appellants. 

KshHish Chandra Chakravarti and 
Apurba Oharan Mukerjee — for Respond- 
ents. 

Biraj Mohan Majumdar — - for Minor 
Respondents. 

Rankin, C. J. — In these cases Mr. 
Suhrawardy and Graham, JJ. have dif- 
fered on a question of law which has 
been referred to us under S. 98, Civil 
P. C , in the following terms : 

Whether in the circumstances of the present 
cases, time to be reckoned under S. 181, Lim. 
Act, should be counted from the date of the 
decrees of the High Court dismissing the ap- 
peals from the decrees of the lower appellate 
Court, or from the dates of the pronouncement 
of the decrees of the lower appellate Court, or 
whether the respondents are entitled to get de- 
duction of the period occupied by the appeals to 
this Court. 

The facts which give meaning to this, 
question of law are as follows : 

The plaintiff brought a series of rent 
suits against tenants and on 3lst July 
1919 obtained decrees from the Court of 
first instance for the amount of his claim. 
During the pendency of appeals in the 
lower appellate Court, the plaintiff re- 
alized by execution the whole of his de- 
cretal amounts. Thereafter, on 14tb 
August 1920, the lower appellate Court 
allowed the appeals in part and reduced 
the amounts for which the plaintiff could 
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plaintiff’s appeal from this deoision was 
dismissed by the High Court. In May 
and June 1924 the tenants made applica- 
tions under S. 144, Civil P. C,, for resti- 
tution of the amounts which in execution 
of the trial Court’s decree had been paid 
by them in excess of the sums ultimately 
decreed to be due. These applications have 
been resisted by tli,e plaintiff upon the 
ground of limitation, the contention being 
that Art. 181 of the Schedule of the Lim. 
Act of 1908 governs this matter and that 
the right of the tenants to apply for res’ 
titution under 8. 144, Civil P. C., accru- 
ed to them more than three years before 
May 1924, namely, on 14th August 1920 
when the lower app'ellate Court reduced 
the amounts of the plaintiff’s decrees. 
The Munsif and the District Judge have 
both rejected the plaintiff’s contention 
and Graham, J , in this Court has taken 
the same view. Suhrawardy, J., on the 
other hand has thought the plaintiff’s 
contention to be correct. 

Both the learned Judges in this Court 
are in agreement that the article appli- 
cable to the case is Art. 181 and not Art. 
182. Thinking this question to be well 
settled so far as this High Court is 
concerned they have not thought fit to 
state tho point of law, upon which 
they differed, as broadly as they might 
have done, e. g , by making a reference 
on the question whether the applications 
under 8. 144, Civil P. 0 , are barred by 
limitation. The reference has been made 
in a limited form and upon the basis that 
the article applicable is Art. 181. This 
has been done deliberately by the learned 
Judges and I see no reason to quarrel 
with this exercise of discretion. This 
method of reference is now provided both 
by Cl. 37, Letters Patent, and by S. 98 
of the Code and the method will be pro- 
ductive of much disorder and absurdity 
unless the terms of these enactments are 
strictly complied with. However tempt- 
ing it may be to argue <^ther points than 
tho point or points referred, the temp- 
tation must bo resisted. At the hearing 
we accordingly refused to discuss once 
more the question of tho applicability of 
Art. 181 to applications under S. 144 of 
the Code. It is a matter upon which 
different High Courts have taken different 
views and are likely to go on taking 
different views for many years. 

The view taken by Suhrawardy, J., 
was that unless it could be held that 


by reason of the plaintiff’s appeal 
from the decrees of the District Judge 
the tenants’ right to claim restitution 
was suspended, it must be hold that their 
right accrued on the date of his decrees. 
Following the decision in Sarat Kamini 
Dasi V. Nagendra Nath Pal (l), he held 
that no doctrine of suspension was appli- 
cable to these oases and that there was no 
other principle of law under which the 
time prescribed by Art. 181 could bo ex- 
tended. Graham, J., on the other hand 
held that time ran against the tenants 
only from the date when the final pro- 
nouncement was made in the proceedings 
instituted to test the propriety of the 
first Court’s decrees. He thought it rea- 
sonable to hold that in such cases as the 
present limitation is saved on the ground 
that the relief granted by the decrees ol 
the District Judge was imperilled by the 
appeals. He was accordingly prepared 
to follow the decision of a Division Bench 
in the case of Atul Chandra v. Kunja 
Behary (2), and to hold that the tenants’ 
applications for restitution were in time 
It may be as well to deal first with the 
suggestion that the tenants* conduct ic 
postponing their applications until the 
deoision of the High Court had been given 
upon the matter, was reasonable and not 
negligent and that it would be a hardship 
in the circumstances of these .cases tc 
say that the law required them to make 
their applications within three years from 
the decision of the District Judge. Il 
the case for the tenants has to be pul 
upon such grounds it must, in my opin- 
ion be rejected for more than one reason 
It appears to me that in applying the 
Indian Limitation Act to particular oases 
the Courts are not warranted in intro- 
ducing savings or exceptions which are 
not found in the statute either because 
these may be within the reason of othei 
exceptions which are to be found in the 
statute or because of consideration! 
of mere hardship In this respect 1 
agree entirely with the judgment oi 
Suhrawardy, J. I am of opinion furthei 
that in the present cases there is no hard 
ship. In Harish Chandra Saha v. Chan 
dra Mohan Das (3j, an ex-parte decree 
had been obtained and satisfied in ex 
ecution. It was subsequently set aside 
and upon a retrial the suit was dismisaec 

nfi) A. I. RT"1926 Cal. 657““ 

(2) [1918] 27 0. L. J. 451-43 I. G. 775. 

(3) [1901] 28 Cal. 113. 
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with coats. Upon an application for re- 
fund of the money paid in satisfaction of 
the ex'parte decree, it was contended that 
the right to apply did not accrue on the 
setting aside of the ex* parte decree but on 
the passing of the final decree dismissing 
the suit. It was said by Stevens, J. : 

We think that there is nothing in this con- 
tention. The decree which had been satisfied 
was the ex-parte decree. Since that decree 
was set aside the appellants were entitled to a 
refund. They were in no way bound to allow 
the amount which they had already paid to 
remain in the decree-holder’s hands in case the 
suit should eventually be decreed against them. 

It is to be observed that S. 144 of our 
present Code makes it obligatory upon 
the Court of first instance to grant res- 
titution : 

Where and in so far as the decree is varied 
or reversed. 

In the present case the decrees of the 
District Judge were dated 14th August 
1920 and those of the High Court 8th 
August 1923. It seems unreasonable to 
say that for the tenants to leave the ex- 
cess amounts in the pocket of their land- 
lord for some throe years without apply- 
ing for a refund thereof was to take a 
course which practical good sense dic- 
tated, So as to prevent it being said with 
truth or justice that their conduct was 
dilatory. It appears to mo therefore 
that the tenants’ case must be rested upon 
other grounds. 

The only other ground to which they 
can resort is the docurine of which the 
best known and most frequently repeated 
exposition is to be found in the judgment 
of Mitter, J., in Bam Char an By sak v. 
Lakhi Kant Bannik (4), a case deeided 
under the Limitation Act, 1859 : 

Whether the decree of the appellate Court is 
for reversing or for affirming the decree against 
which the appeal is preferred, it is, in either 
case, the final decree in the cause, and as such 
the only decree which is capable of being en- 
forced by execution, after it is once pronounced. 
If the decree of the lower Court is reversed by 
the appellate Court it is absolutely dead and 
gone. If on the other .hand it is affirmed by 
the appellate Court it is equally dead and gone, 
though in a different way, namely, by being 
merged in the decree of the superior Court, 
which takes its place for all intents and pur- 
poses. Both the decrees cannot exist simul- 
taneously. 

^ It does not appear to me that the deci- 
sion in Atul Chandra v. Kurija Behary 
(2), proceeded upon this principle. Rather 
it would appear to have proceeded upon 
notions of duo diligence or of hardshii) 
from which I have already expressed rav 
(4) [1871J 7 B. L. K. 764=lt) W. B.T(F7^. 


dissent. But in Fazalar Bahaman v. 
Abdul Samad (5), in appeal from an ap- 
pellate order, whore the facts were very 
similar to the facts of the present cases, 
it was held that the time for an appli- 
cation for restitution ran from the date 
when the decree of reversal was affirmed 
in second appeal and not from the date of 
the decree of reversal That was a deci- 
sion of Nowbould and B. B. Ghosh, JJ., 
and it was based upon the observations 
of Mitter, J., in the case to which I have, 
referred. Reliance was also placed on 
Uma Charan v. Niharan (6), where, on a 
similar line of reasoning, it was held that 
when a preliminary decree in a mortgage 
suit has been affirmed* on appeal, an ap- 
plication for a final decree is an appli- 
cation to make final the decree of the 
appellate Court and that under Art. 181, 
Lim. Act, time runs from the date 
of the appellate Court’s decree. The de- 
cision of Nowbould and B. B. Ghosh, JJ., 
does not appear to have been cited before 
the Division Bench which made this re- 
ference and the line of argument disclosed 
therein has not been discussed in either 
of the judgments. In my opinion, how- 
ever, our answer to this reference must 
depeud upon the view which we take of 
the applicability to the present question 
of the principle therein relied on. 

Now, the article with which we are 
concerned. Art. 181, is in the full sense of 
the word a residuary article which is 
limited in its scope to applications. The 
broad scheme of the Limitation 
Act is that so far as possible the terminus 
a quo of the period of limitation shall 
be stated specifically with reference to 
each class of suit, appeal or application. 
The old English statutes of limitation 
had been content to prescribe the period 
by putting as the limit so many years 
after the cause of action. The Indian 
Legislature endeavours in detail by the 
Limitation Act to state in the 
third column of the schedule, the event 
which is to be taken as completing a 
cause of action, that is the date from 
which time begins to run. The language 
of the third column of the schedule 
should in general, if not indeed always, 
be so interpreted as to carry out the true 
intention of the legislature, that is to say 
to date the cause of action from the date 
on which the remedy is available to the 
Ts) A.J.RTI926 raT.“9^ 

(6j A.I.R. 1923 Cal. 389. 
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party. This principle has been applied 
to the first clause in the third column of 
Art. 182, Bungiah Goundan & Co. v. 
Nanjappa Bow (7) ; of. M. Vittil Seeti 
y. Kunhi Pathummal (8). 

In Art. 181 the legislature makes pro- 
vision not for one definite type of cases 
h^iit for an unknown number of oases of ^ 
all kinds. The provision which it makes 
is specific as regards tRe period of limi- 
tation but as regards the terminus a quo 
it is content to state in general language 
and quite simply the fundamental prin- 
ciple that for the purposes of any parti- 
cular application time is to run from the 
moment at which the applicant first had 
the right to make it. 

When in a case such as the present we 
are asked to import language to the 
effect that decrees become dead when 
they are affirmed on appeal, it is neces- 
sary to be careful lest we be ridden by a 
metaphor. This becomes all the more 
necessary when it appears that the langu- 
age employed was directed to the ques- 
tion of execution, a question which has 
since been dealt with by what is now Art. 

182 of the Schedule to the Lim. Act, with 
which we are now concerned. Mitter, J. 
was applying his mind really to put the 
matter in terms of the Lim. Act of 1908, 
to the question whether Art 182 or Art. 

183 is applicable to the cases of execution 
of a decree of a provincial civil Court 
which has been affirmed on appeal by the 
High Court. Still greater caution is sug- 
gested by the fact that the language em- 
ployed by the draftsman of the schedule 
to the Act of 1908 is in Art 182 incon- 
sistent with the rigour of the metaphor 
in question. Art 182 speaks of the exe- 
cution of a decree or order and dates the 
terminus a quo in a case where there has 
been an appeal from the order sought to 
be executed, from the date of the final 
decree or order of the appellate Court or 
the withdrawal of the appeal. I do not 
«ay this by way of casting doubt upon 
the view that where a decree has been 
affirmed by a High Court on appeal limi- 
tation for purposes of exechition runs 
afresh from the appellate decree. Nor 
am I desirous of disputing that in such 
cases the appellate decree is the only de- 
cree which can be amended, Muhammad 

^ 780=iS M.L.J. 412. 

(8) [1917] 40 Mad. 1040=6 M.L.W. 464=33 
M.L.J. 320=43 I.C. 31=1917 M.W.N. 609 
(F.B.). ^ 
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Sulaiman V. Muhammad Yar Khan {9), 
or which can be reviewed, Chandra Kant 
V. Lakshman (10), or which can operate 
as res judicata, Kailash Chandra v Gin-- 
ja Sundari (11), or which can be made 
final or absolute, Gajad/iar Singh v.Kishan 
Jivan Lai Khan (12), Uma Charan v. 
Nibaran (6), or which puts an end to 
the period for which mesne profits can 
be ascertained, BJuop Indar v. Bijai 
(13). For each of these propositions 
there is specific practical reason. 
Indeed there are decisions of the Judicial 
Committee covering most of these points 
Brij Narain v. Tejhal Bikram (14), 
Abdul Majid v. Jawahir Lai (15), Bhup 
Indar v. Bijai Bahadur (13). If, how- 
ever, the full vigour of Mitter, J’s 
language is pressed in the present 
case, I cannot omit to point out that 
that language itself was considered by 
the Judicial Committee in the case of 
Kristo Kinkar Boy v. Baja Burroda 
Caunt Boy (16), at 488 to 492. In the 
view taken by the Board it became un- 
necessary to decide the question whether 
the decree of the High Court affirming a 
decree of a Zillah Court was to be taken 
to incorporate the latter in itself, so that 
for the purposes of execution, the decree 
to be executed was to be taken to be 
a decree of the High Court. To that 
question the words of Mitter, J. were 
understood to be limited but even so the 

opinion intimated was: 

If the question wore res Integra, their 
Lordships would inoline to the view taken by 
the Judges of the High Court in the present 
case, viz. that the execution ought to proceed 
on a decree, of which the mandatory part ex- 
pressly declares the right sought to be enforced. 
Considering, however, that, for the reasons 
already given, the question is not of much 
practical importance, their Lordships will not 
express dissent from the rulings of the Madras 
Court, and of the Full Bench of the Bengal 
Court, further than by saying, that there may 
be cases in which the appellate Court, parti- 
cularly on special appeal, might see good 
reasons to limit its decision to a simple dis- 
missal of the appeal, and to abstain from con- 

T9) [1889nrAli7267 ( b^.). 

(10) [1916] 24 C.L.J. 517=36 I.C. 460=21 C. 
W N. 430. 

(11) [1912] 39 Cal, 925=14 I.C. 299=16 C.W. 
N 658. 

(12) [1917] 39 All. 641=42 I.C. 93=15 A.L.J. 
734 (F.B.). 

(13) [1901] 23 All. 152=27 I.A. 209 (P.C.). 

(14) 11910] 32 All. 295=6 I.C. 669=37 I. A. 

70 (P.C.). 

(15) A. I, R. 1914 P.C. 66=36 All. 350 (P.C.). 

(16) [1870-72] 14 M. I. A. 465=17 W. R. 292= 
10 B. L. R. 101 (P.C.). 
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firming a decree erroneous or questionable, yet 
not open to examination by reasons of the 
special and limited nature of the appeal. 

The Privy Council appears to me to 
have had difficulty in appreciating that 
there is any necessity or reason that 
decrees become dead for all purposes 
when affirmed. 

The decision of the Privy Council in 
Juscurn v Prithichand (17), was a direct 
refusal to apply the principle that a 
decree which has been affirmed in appeal 
is for all purposes dead. In that case 
the question of limitation arose on a 
claim by the purchaser of a patni taluq 
at a sale for arrears of rent under Bengal 
Eegulation 8 of 1819 in suits by the 
darpatnidars to which the purchaser was 
a party. The sale had been set aside by 
the District Judge on 24th August 1905 
and the High Court on appeal affirmed 
his decision on 3rd August 1906. The 
appellant sued for certain sums he had 
been required to pay to the zamindar 
and his suit was treated as a suit for 
money paid for an existing consideration 
which afterwards failed. The question 
was whether the three years prescribed 
by Art. 97, Lim. Act, 1877, should run 
from the date of the decision of tho 
District Judge or the decision of tho High 
Court, acting upon the footing that it 
was the reversal of the sale which consti- 
tuted the plaintiff’s cause of action, tho 
decision of the Board, delivered by Sir 
Lowrence Jenkins, was in these terms: 

Both the Courts have held that the failure of 
consideration was at the date of the first 
Court’s decree. Their Lordships feel no doubt 
that as between these two decrees this is the 
correct view, for whatever may be the theory 
under other systems of law, under the Indian 
law and procedure an original decree is not 
suspended by presentation of an appeal nor is 
its operation interrupted where the decree on 
appeal is one of dismissal. 

Now Art. 97 is only a particular appli- 
cation of the general principle expressed 
in Art. 181 and, in my judgment. Art. 181 
being a residuary article intended to 
meet all manner of cases it is necessary 
in applying it to see whether the nature 
of the case required that the decree which 
has been affirmed on appeal should be 
disregarded in arriving at the date at 
which the right in the applicant first 
accrued. That this may sometimes be 
necessary for the proper application of 
Art. 181 to applications in execution 
may well be thought to follo w fr om the 
(17) a. I R. 1918 P. G. 161=16 Cal. 670=16 
I. A. 52 (P.O.). 


circumstance that it cannot be said that 
Art. 182 covers all possible oases of ap- 
plications for execution. See Bungtah 
Ooundan & Co. v. Nanjappa Bow (7). 
The case of Uma Charan v. Nibaran (6), 
relied upon by Newbould and B. B Ghosh 
JJ.. in the unreported case already men- 
• tioned, is another instance of the sam^: 
thing. The governing consideration in 
that case was that only one decree can be 
made final and that must be the pr limi- 
nary decree of the appellate Court. It 
is true that the Bombay High Court in 
Kurgodigauda v. N ingang auda (18) ap- 
plied Art. 6, L’m. Act, to an application 
under S, 144:, Criminal P. 0. on the 
footing that the words ‘‘an application 
for tho execution of a decree” are not to 
be construed so narrowly as to exclude 
an application for restitution in conse- 
quence of the decree. It is further true 
that such an application may be said to 
bo concerned with the working out of 
the decree which varies or reverses the 
decision of tho lower Court. It is an 
application for relief which is consequ- 
ential upon the appellate Court’s decree 
of reversal. But tho relief is not in all 
cases granted by the decree of the appel- 
late Court taken by itself. If it is so 
granted, then a case arises of the charac- 
ter which was decided in this Court in 
Appeal from Appellate Order 801 of 1922, 
on 27th August ,1923. In such a case 
tho remedy provided by S. 14:4:, Civil P. 0. 
is not required. 

All that it is necessary to* do is to 
have execution of tho appellate Court’s 
decree as it stancs. To such a case 
Art. 182 would apply as was held 
by Chatterjea and Panton, JJ. But the 
application to be made under S. 144: is 
an application which must be made to 
the Court of first instance whether the 
decree varied or reversed was passed by 
that Court or a higher Court. That 
Court has to determine whether the ap- 
plicant is entitled to any and what bene- 
fits by way of restitution or otherwise 
by reason or the decree of the appellate 
Court varying or reversing a previous 
decree. We have to determine this case 
under Art. 181, Lim. Act, which directs 
us in general language to find out the 
date on which the applicants’ right 
accrued. In the ordinary and natural 
D^aning o^thejwiyds their rig h t accrued , 

(18)[1917] 41 Bom. 625=41 I.G. 233=19 Bom. 

L. R. 638. 
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immediately the District Judge reversed 
the decision of the trial Court and re* 
duced the amount of the plaintiff’s claim. 
Unless, therefore, we are required by 
reason of the nature of the matter to 
ignore the effect of that decision because 
it was confirmed on appeal it seems to 
nq^o to be wrong to do so. To refuse so 
to do does not involve the proposition 
that two decrees for thd same thing may 
bo executed simultaneously. Nor does 
it involve, so far as I can see, the affir- 
mance of any other proposition that can 
be regarded as inconvenient or absurd. 
I am of opinion therefore that we should 
answer the question put to us by saying 
that the time to bo reckoned under 
Art. 181, Lim. Act, should be counted 
from the decrees of the lower appellate 
Court and that the tenants are not enti- 
tled to get deduction of the period occu- 
pied by the appeals to the Court. 

As no further point remains to bo de- 
termined the judgment of Suhrawardy, J. 
must take effect; the appeals of the 
plaintiff must be allowed and the tenants’ 
application under S. 144, Civil P. C. must 
in each case bo dismissed. There will 
be no order as to costs save that the 
plaintiff must have the costs of the 
heariui^ before us. Five gold mohurs for 
the whole case. 

C C. Ghose, J — I agree. 

Buckland, J.— I agree. 

D.D. Appeals allowed. 
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B. B. Ghose and Bose, JJ. 

Ajaz Hossain Jafri — Plaintiff — Ap- 
pellant. 

v. 

Altaf Hossain and others — Defendants 
— Respondents. 

Appeal No. 32 of 1927, Decided on 
18th Juno 1928, from original order of 
Special Land Acquisition Judge, Zillah 
24"Perganas, D/- 29th November 1926. 

[a) Mahomedan Law — Wakf — Appointment 
of a manager by committee under agreement 
— Power of dismissal reserved by the manag- 
ing committee — Such a person ’is not really 
a mutwali and is liable to dismissal. 

Where the Managing Committee of a 
wakf appoints a person for the manage- 
ment of the property and reserves power of 
dismissal at its option, suoh a person is not 
really a mutwali under the ^provisions of 
Mahomedan law and he is liable to be dis- 


missed at any time at the option of the Com- 
mittee : 41 Cal. 19 ; Ref, [P 653 C 1] 

(6) Civil P, C.f 0. 22, R, 10 — Removal of a 
manager by the lyianaging coimnittee of a trust 
— Appointment of another — The latter is en- 
titled to be substituted in place of the former. 

Where a person is appointed as the manager 
of a trust and removed subsequently by the 
appointment of another person the latter is 
entitled to be substituted in pending legal pro- 
ceedings prosecuted by the former in respect of 
the trust property, the interest of the former 
having ceased by his removal : 17 Mad. 143, 

Ref. [P 65:1 Cl] 

Brojo Lai dialer ahurty, Nasim Ali, 
Anil diandra Bay Chaudhury and Htra 
Lai Chakralmriy — for Appellants 

Sarat Chandra Basak, Dwiptendra 
Mohan Ghose, Satindra Nath Bay Chau- 
dhury, Banna Lai Ghatterji and M. M. 
A, Quasim — for Respondents. 

S'urjya Kumar Aich — for Deputy 
Registrar. 

B. B. Ghose, J. — This is an appeal 
against an order made under O. 22, R 10, 
Civil P. C. by the District Judge of 
the 24'Perganas. It arises out ot an 
application made by the appellant for 
continuing an appeal which has been 
preferred by the respondent pending in 
the Court of the District Judge on the 
allegation that the interest of the res- 
pondent in the appeal had devolved on 
the appellant. The District Judge re- 
jected the application and hence this ap- 
peal. 

The facts are very simple. There is a 
well-known foundation of Mohamed 
Mohsin of the Hooghly Imambara. There 
is a committee appointed under the 
Religious Endowment Act 20 of 1863 
for the management of the endowment. 
The committee it appears from time to 
time appoints a manager or mutwali for 
the performance of 'the duties in con- 
nexion with the foundation. In this 
case the President of the managing com- 
mittee advertized in the news papers, a 
copy of which has been exhibited in this 
case Ex. 7, inviting applicants for the 
post of Mutwali of tho Hooghly Imam- 
bara. It appears that the respondent 
answered to the advertisement and an 
agreement was entered into between the 
members of the committee and the res- 
pondent Syed Altaf Hossain under which 
he was appointed Mutwali for a period 
of three years with option to the 
managing committee to continue the 
appointment if they so chose. There 
was a term in the agreement that the 
Mutwali was liable to dismissal by the 
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Committee without assigning any reason 
by simply giving him three months 
notice. What happened was that res- 
pondent Altaf Hossain was appointed 
mutwali or manager from the 1st March 
1923. Towards the end of the term this 
gentleman expressed a desire that the 
period of his appointment should bo 
extended, and after some correspondence 
as the Judge notes, the committee in- 
formed him on 21st January 1926 that 
ho would bo reappointed as mutwali for 
a further period of three years with 
effect from the 1st March 1926. Subse- 
quently however on the 16th March the 
committee addressed a letter to this 
gentleman in the following terms : 

We have the honour to inform you that in 
accordance TVith the -terms of the agreement 
approved by you on 17th January 1926 on the 
basis of which you took charge of the office of 
mutwali (or manager) of the Hoogly Imam- 
hara on the morning of the Isb March 1926, 
we dispense with your services on and from 
Ist July 1926 under CL 5 of the aforesaid 
agreement and that you are requested to make 
over charge of the office of mutwali (or mana- 
ger) to the new mutwali (or manager) to be 
appointed by the committee hereafter or iu 
his absence to the Dewau and Seristadar of the 
Imambara or in his absence to the Peshkar. 

It is said that the appellant before us 
Syed’Ajaz Hossain Jafri was subsequently 
appointed mutwali, by the committee. On 
such appointment the appellant applied 
to the District Judge for an order under 
O. 22, E. 10, Civil P. C. The suit out of 
which the appeal is pending before the 
District Judge was one for setting aside 
a lease created in favour of the defend- 
ant in that suit by the previous mutwali. 
The succeeding mutwali named Riezud- 
din brought the suit originally. He was 
the mutwali then for a term of throe 
years and after his term expired one AH 
Kazmaini was appointed in his place and 
he was substituted as plaintiff in the 
suit, and after his term expired the pres- 
ent respondent before us Altaf Hossain 
was substituted in his place. Now after 
what has happened the present appel- 
lant applies to be substituted in the ap- 
peal pending before the District Judge 
in place of the respondent. The appeal 
it may be mentioned is Title Appeal 
No. 386 of 1925. 

The reason assigned by the learned 
District Judge is that under the general 
provisions of the Mahomedan law the 
mutwali is a permanent official and, 
therefore, the position of the mutwali is 


such that the committee is not in % posi- 
tion to dismiss him. With the general 
proposition of law as enunciated by the 
District Judge there is no reason to 
differ. But in the present case the diffi- 
culty seems to mo to be this that the 
mutwali, or by whatever name this 
manager may be called, is not a mutwali 
appointed under Mahomedan law. 

Under the Mahomedan law the ap- 
pointment of a mutwali can be made 
by the donor and the succession to 
the appointment must bo in accor- 
dance with the provisions of the deed 
of endowment if there is any. The 
succession to the office of mutwali may 
bo in accordance with the desire of 
the donor if he is alive, or if the inten- 
tion of the founder cannot be ascertained 
from any established usage, then the ap- 
pointment may be made by the executor 
of the founder and failing all these the 
power of appointment is in the Court 
which represents the power of the Kazi. 
In no circumstances can the mutwali 
properly so called under the Mahomedan 
law be appointed in the manner in which 
the respondent Altaf Hossain was ap- 
pointed mutwali. It can hardly be con- 
sistent with the Mahomedan law that 
the office of mutwali should be advertized 
and a gentleman who may bo qualified in 
every respect should be appointed for a 
period of three years or for a further 
period at the option of the members of 
the committee. A person appointed in 
such a way cannot invoke under the pro- 
visions of the Mahomedan law the 
powers of a mutwali. The respondeat 
Altaf Hossain entered into an agreement 
dated 1st March 1923 which embodied 
the terms by which be was to hold office. 
It is unnecessary to recite all the terms, 
but under these terms he was liable to bo 
dismissed by the members of the com- 
mittee. As the learned District Judge 
has himself said that ordinarily the auth- 
ority which has the power to appoint 
an officer has also the power of dismis- 
sal, I do not see why the ordinary 
power should bo held in this present case 
as not capable of being exercised. In 
support of the proposition of the learned 
Judge that the authority which appoints 
has the power to dismiss, the case of 
Earn Gharan Bajpai v. EaJchal Das 
Mukherji (1), may bo cited That was a 

”(1)[19UJ 41 Cal. 19 ”= 20 I.~C71.57~= 17 
C. W. N. 1045. 
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case of appointment} in a Hindu Trust, 
but the principle is the same. I do not 
therefore, agree with the observation of 
the learned District Judge that the gene- 
ral principles of Mahomedan law ap- 
plies to the office of the respondent Altaf 
Hossain and I am of opinion that he is 
[iable ^o be dismissed under the terms of 
bhe agreement he entei^ed into with the 
members of the committee. 

The next point which was urged on 
behalf of the respondent seemed to me 
during the course of the argument to be 
of substance, and it was urged by the 
learned advocate for the respondent that 
if it be held that Altaf Hossain was a 
mere servant under the members of the 
committee then he had no interest in 
the property and there was no devolu- 
tion of any interest on the appellant 
Ajaz Hossain and therefore, no order 
under O. 22, R 10 should bo made. It 
appears, however, that it has been held 
in the case of Sankra Micrthi Mudahar 
V. Ghidambara Nadan (2), that a mana- 
ger appointed by the members of the 
committee has got the right to maintain 
a suit for recovery of property. And it 
appears in this case that successive 
mutwalis appointed in this manner for 
a term of three years have been sub- 
stituted in the place of original plaintiff 
and the present respondent Altaf Hossain 
was also substituted in the place of his 
predecessor in office whose term of office 
expired after three years’ service. This 
objection cannot therefore, bo raised by 
the respondent. 

The result therefore, is whether this 
gentleman is properly called by the name 
of mutwali or not he is not really a mut- 
wali as understood by the Mahomedan 
law. That being so as I have already 
stated his term of office expired in accor- 
dance with the contract. Whether he was 
rightly dismissed or not is another mat- 
ter. That is a question which I under- 
stand is the subject-maHter of another 
litigation. But so far as the present ap- 
plication is concerned it must be held 
that as the present appellant has been 
appointed by the committee to act as 
manager he should be substituted in the 
place of the respondent in the appeal 
pending before the District Judge. I do 
not understand why the gentleman who 
obtained office according to his own 
agreement for a limited pe;:iod in answer 

(2) [1894] IT MadTlYsT 


to an advertisement in the newspapers 
should so desire to retain his office when 
his employers have discharged him in 
terms of his agreement. 

The appeal is, therefore, allowed and 
it is directed that the appellant should 
be substituted in the place of the res- 
pondent in the appeal pending before the 
District Judge. The appellant is en- 
titled to his costs in both Courts. We 
assess the hearing fee in this appeal at 
five gold mohurs The coats will be 
recovered from the respondent Altaf 
Hossain personally. 

Bose, J. — I agree. 

A.L /r.K. Appeal allowed, 
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C. C. Ghose and Jack, JJ. 

Superintendent and Remembrancer of 
Legal Affairs — Petitioner. 

V. 

Srish Chandra Ray and others — 
Opposite Party. 

Criminal Revns. Nos. 299 and 300 of 
1928, Decided on 10th May 1928, from 
orders of Addl. Sub-Judge, Tippera, D/- 
11th January 1928. 

Criminal P, C., Ss, 471 and 476 — “ Detained 
in custody ” does not meai\ detained in the 
custody of friends and relhUves — It is the 
local Government and not Magistrate who can 
deliver the accused to his relations for safe 
custody, 

“ Detained in safe custody ” in S. 471 does 
not mean having regard to the language used 
in S. 475, “ detained in the custody of friends 
or relatives.” [P 654 G 1] 

What the magistrate or Court can do under 
S. 471, is to detain the accused in safe custody 
and report the matter to the Local Government. 
Under S. 475 it is the I ocal Government and 
not the Magistrate who can deliver the accused 
to any relative or friend of his for safe custodv. 

[P 654 C 1] 

Khundkar and Anil Ghandra Roy 
Chowdhury — for Petitioner. 

Debendra Narain Bhattacharjee — for 
Opposite Party. 

Judgment. — No. 299. In this case 
what happened is this: The opposite 
party No 1 was tried before the Addi- 
tional Sessions Judge of Tippera and a 
jury under S. 302, I. P. C. for having 
murdered his wife. The case for the de- 
fence was tliat the opposite party No. 1 
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at the time he committed the act in 
question was of unsound mind and there- 
fore incapable of knowing what he was 
doing or that it was wrong or illegal. 
The ]ury returned a unanimous verdict 
of not guilty. In answer to a question 
put by the learned Sessions Judge to the 
jury, the foreman stated that the jury 
were of opinion that the opposite party 
• No. 1 had killed his wife but that he 
was insane and incapable of knowing 
what he was doing. The learned Judge 
agreeing with the verdict of the jury ac- 
quitted the accused by his order dated 
11th January 1928. He was of opinion 
that at the date of the aforesaid order, 
that is, 11th January 1928, the opposite 
party No. 1 was same and lie accoi’dingly 
directed that he should be kept in the 
safe custody of his relatives, upon their 
furnishing two security bonds of Rs. 
2,500, each to keep the opposite party 
No. 1 in safe custody and to prevent him 
from doing injury to himself or to others 
and to produce him if and when required 
by the Court. It appears that there- 
after the opposite party No. 2 who is the 
father and the opposite party No. 3 who 
is the brother of opposite Party No. 1 
stood surety for the opposite party No. 1 
in terms of the order of the learned Judge. 
This order of the learned Judge was ap- 
parently made under the provisions of 
S. 471, Criminal P. C. 

The Local Government has through the 
Legal Remembrancer now moved this 
Court and the contention on behalf of the 
Legal Remembrancer is that having re- 
gard to the language used in Ss. 466, 471 
and 475, Criminal P. C., the order made 
by the learned Judge referred to above 
was clearly one which was without juris- 
diction. It is contended that all that he 
could do under S. 471 was to detain the 
accused in safe custody and to report the 
matter to the Local Government and 
that under S. 475 it is the Local Govern- 
ment who can, if so satisfied, deliver the 
accused to any relative or friend of his 
for safe custody. 

In our opinion, this contention is well 
founded, and must be given effect to. 
“ Detained in safe custody ” in S. 471 
does not mean, having regard to the 
language used in S. 475, “ detained in the 
custody of friends or relatives.” That 
IS quite clear. It would, therefore, fol- 
low that the learned Judge was in error 
in making the order in the form in which 
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he did. That order must, therefore, be 
set aside and it must be left to the Local 
Government under S. 475 to pass suit- 
able orders for the delivery of the accu- 
sed to vSuch relatives or friends of the 
accused as may apply to the Local Go- 
vernment in that behalf. (A similar 
order was passed in case No. 300.) 

N.K. Orders set aside. 

» 
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Graham, J. 

Multaram Balchtt and others — Peti- 
tioners. 

V. 

Gomasta Mahato and others — Opposite 
PaiLios. 

Civil Rule No. 1536 (s) of 1927, Deci- 
ded on 17th February 1928, from decree 
of Newbould and Graham, JJ., D/- 6th 
July 1925, in Appeal No. 481 of 1923. 

Civil P.C., 0.22, R. 4 — Ono of the appeh 
lants dying during pendency of second appeal 
— Legal representatives of deceased not brought 
on record — Appeal heard and case remanded 
— Fresh second appeal against decision after 
remand — Application for vacating the previous 
ordir of remand — Proper procedure laid down 
^Civil P. C.,0. 47, ll. 6. 

While an appeal was pending in the High 
Court before the Division Bench, one of the 
appellants (defendants) died, whose legal re- 
presentatives were not brought on record and 
the fact of his death was not intimated to the 
Court when the appeal was heard. Appeal was 
allowed and the case remanded for considera- 
tion. The lower appellate Court dismissed the 
suit of the plaintiff deciding the appeal in 
favour of the defendants. Plaintiff preferred 
a second appeal to the High Court and the heir 
of the deceased was added as a party respon- 
dent. An application was made by the plaintiff 
to the Division Bench whose members were 
different from the previous Bench of the High 
Court for vacating the previous order of 
remand. 

Held: that the proper procedure was to place 
the matter before the members of the Divi- 
sion Bench, who had decided the previous ap- 
peal: A. I. P. 1923 Cal. 676, Foil. [P 655 C 2] 

Held, further ; that the proper remedy was to 
make an application for review under O. 47, 
R. 5, Civil P. 0. 

Held, further : that it was no doubt the duty 
of the defendants, then^appellants, to make the 
substitution, but that could not absolve the 
plaintiff from the duty of bringing to the know- 
ledge of the Court the fact which was known 
to them that one of the then appellants-defen- 
dants had died, so as to secure proper repre- 
sentation of the parties in appeal, [P 656 0 2] 

PanoKanan Ghose and Durgadas Boy — 
for Petitioner. 

Dwarka Nath Ghakravarty and Fa- 
nindra Nath^Das — for Opposite Party. 
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Cuming and Mukerji, JJ. — Civil 
Buie No, 1345 (5) of 1927 : We have heard 
the parties. This rule is made absolute. 
Let Sreemati Bipin Mohatani the mother 
and sole heiress of the deceased respon- 
dent 17 be added as a party respondent in 
appeal from appellate decree No. 2232 
of 1926. 

The opposite party is entitled to the 
costs of this rule the hearing fee being 
assessed at two gold mohurs. 

Civil Buie No. 1536 (s) of 1927: This 
rule was issued by my learned brother 
Mr. Justice Charu Chunder Ghose and 
Mr. Justice Buckland calling on the da- 
fendants-appellants and defendants-res- 
pondents to show causa why the decree 
of this Court dated 6th July 1925, as 
mentioned in the petition should not be 
vacated or why such other or further 
orders should not be passed as to this 
Court may seem fit and proper for the 
reasons stated in the application. The 
facts of the case are briefly as follows: 
The petitioners who have obtained this 
rule brought a suit for recovery of khas 
possession against a number of defendants 
one of whom was named Dolegobinda. 
This suit was dismissed. But the plain- 
tiffs appealed to the District Court and 
on 31st October 1922 this appeal was 
decreed in favour of the plaintiffs 

On 20th December 1922 a second ap- 
peal was filed to this Court by all the 
defendants, among them was the afore- 
mentioned Dolegobinda. On 1st Octo- 
ber 1923 Dolegobinda, who was one of 
the appellants, died. No attempt was 
made to bring his heirs on the record in 
his place. Neither does it appear that 
the Court knew of his death at the time of 
the hearing of this appeal. There were 
28 Bespondents to this appeal. This is 
perhaps the reason why the fact was lost 
sight of. This appeal was heard by Mr. 
Justice Newbould and Mr. Justice Gra- 
ham on 6th July 1925 and it was ordered 
that the appeal should ^e remanded to 
the lower Court for a rehearing of the 
case The appeal was heard and decided 
on 17th July 1926 by the District Court 
in favour of the defendants. The plain- 
tiffs then filed a second appeal to this 
Court making Dolegobinda, the dead man, 
a party. Having now discovered that Dole- 
gobinda died before the decision of the 
remand order the plaintiffs have now 
come to this Court and have obtained 
this rule to show cause why the order 


of remand of this Court dated 6th July 
1925 should not be vacated or why such 
other or further orders should not be 
made as to this Court may seem fit and 
proper. It seems to us that it is 
not open to us in this rule to vacate 
the order passed by Mr. Justice New- 
bould and Mr. Justice Graham. The 
proper procedure to follow is the one 
which was described by Mr. Justice Moo- 
kerjoe in the case of Abdul Aziz v. 
Lakhmi Chandra Majumdar (I), namely, 
that the papers of this -^case should now 
be placed before Mr. Justice Graham for 
orders . 

(In accordance with the above direction 
the rule was placed for hearing before 
Graham, J.) 

Judgment. — This Rule was issued 
calling upon the opposite parties to show 
cause why the decree of this Court made 
by Mr. Justice Newbould and myself on 
6th July 1925 should not be vacated or 
such other order made as might be deem- 
ed fit and proper. The rule came before 
my learned brothers Cuming and Mukerji, 
JJ., who in their order dated 17th Feb- 
ruary last expressed their opinion that it 
was not open to them to vacate the de- 
cree, and that the proper procedure to 
follow in the circumstances was the pro- 
cedure described by Mr. Justice Asutosh 
Mookerjee in the case of Abdul Aziz v. 
Lakhmi Chandra Mazumdar (l), namely 
that the case should bo placed before me 
for orders. 

At the outset of the argument before 
me Mr. Chakravarti, on behalf of the op- 
posite parties raised the question whe- 
ther I had jurisdiction to hear the Rule 
without an order from the Chief Justice, 
and suggested that the formal orders of 
the Chief Justice should be obtained. 
The matter was accordingly referred to the 
learned Chief Justice who intimated that 
there is no need of any further order. It 
may be taken therefore that the order 
passed by Cuming and Mukerji, JJ., is 
correct and that there is no substance in 
the objection as to my jurisdiction. 

The facts out of which this Rule has 
arisen are shortly these: The petitioners 
brought a suit for recovery of khas pos- 
session of certain plots of land against a 
number of defendants, one of whom was 
named Dolegobinda. That suit was dis- 
missed by the Munsif on 13th May 1922. 
The nlain tiffs appealed to the Distric t 

(ij a. i. CaI. (376. 
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Judge and on Slsb Ocfcober 1922 the ap- 
peal was decreed in favour of the plain- 
tiffs. On 20th December 1922 a second 
appeal was filed in this Court by the de- 
fendants among whom was the aforemen- 
tioned Dolegobinda. On 1st October 
1923 Dolegobinda died. No*steps were, 
however, taken to bring his heirs on the 
record in his place, and the fact of his 
death was not known to this Court at the 
time of the hearing of the appeal. The 
result of the appeal to this Court was 
that the case was remanded to the lower 
Court for re-hearing Thereafter the ap- 
peal was reheard by the District Judge on 
17th July 1926 and decided in favour of 
the defendants The plaintiffs then filed 
a second appeal to this Court making 
Dolegobinda a party. Having now, how- 
ever, as they allege, discovered that Dole- 
gobinda died before the remand order by 
this Court, the plaintiffs applied for and 
obtained this Rule on the ground already 
stated. 

It has been urged on behalf of the 
petitioners, that the decree being in 
favour of a dead person, to wit, the said 
deceased Dolegobinda, is a nullity, and 
that the appeal was improperly con- 
stituted. 

On behalf of the opposite parties Mr- 
Chakravarti urged three points: firstly, 
that the application is misconceived, and 
that the decree passed by a Division Bench 
of this Court can only be set aside or 
altered on an application for review ; 
secondly, that the petitioners were well 
aware of the fact of Dolegobinda’s death 
on 12th January 1925, and that notwith- 
standing that knowledge when after the 
remand they were appellants in the Court 
of appeal below they took no steps for 
substitution , third and lastly, that the 
matter is now pending in second appeal 
No- 2232 of 1926 filed in this Court on 
8th November 1926, in which the heirs 
of Dolegobinda have been added as res- 
pondents, and that that being so any 
question as to the effect of the remand 
by this Court can be decided in that 
appeal. 

In my opinion these contentions on 
behalf of the opposite parties are well 
founded and must prevail. In the Qrst 
place the matter is one which must he 
dealt with on the footing that it comes 
under O. 47, R 5, Civil P. C. As an 
application for review it is hopelessly 
out of time, and inasmuch as the peti- 
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tioners were well aware even before the 
hearing of the second appeal in July 
1925 that Dolegobinda was dead, and 
that knowledge has not, as they allege^ 
only recently come to them, there can 
be no question of extension of the period 
of limitation. When the second appeal 
was before this Court it was no doul^t 
the duty of the dofendants-appellants to 
make the substithtion, but that could 
not, as it seems to be, absolve the plain- 
tiffs from the duty of bringing to the 
knowledge of the Court the fact, which 
was known to them, that one of the 
defendants had died, so as to secure 
proper representation of the parties in 
the appeal. 

As to the second contention: it is con- 
clusively established by the affidavit in 
reply that the petitioners were all along 
fully aware of the death oi Dolegobinda. 
On 12th January 1925, after they had 
obtained their decree in the lower appel- 
late Court and during the pendency of 
the second appeal (No. 481 of 1923) in 
this Court they instituted a suit for 
mesne profits in the Court of the Sub- 
ordinate Judge, of Bankura making Bipin 
Mohatani defendant 17 in the ’said suit, 
on the death of Dolegobinda Mahto, as 
his sole heir and' widow. It is idle for 
them, therefore, now to pretend they were 
not aware of this fact. 

Finally as Dolegobinda’s heirs have 
been added as respondents in the, second 
appeal (No. 2232 of 1926) now pending 
in this Court any question as to the 
effect of the remand by this Court can 
be if necessary considered in that appeal. 
The learned vakil for the petitioners 
conceded that this is so. 

For the reasons stated I am of opinion 
that this application is misconceived and 
wholly devoid of any merits. The Rule 
is accordingly discharged with costs 
which are assessed at three gold mohurs. 

R K. Buie discharged. 
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Costello, J. 

M. Barnard — Petiibioner . 

V. 

G. H. 5xr4firfZ^Opposifc0 Party. 

Suit No. 32 of 1927, Decidad on 31st 
January 1928. 

^ (a) Divorce Aci, S. 10— - Joiyit presence of 
Ivusband with another Wijynan may prove adul- 
tery. 

Where it ia found that the joint presence of 
the husband and another woman is not a mere 
faroe staged for the purpose of allowing the 
wife to oonatitute divorce proceedings, but is an 
incident in the course of a liaison, adultery on 
the part of the husband may be held as proved. 
Farrvham v. Farnham, 41 T. L, R. 543, Hel. 
on, - [P 659 C IJ 

(b) Divorce Jurisdiction Act, {I nd. and Col, 
1926), S. 3 — Parties resident in India but 
domiciled in England — Decree in Indian Court 
is valid. 

So fat aa decrees for the dissolution of mar- 
riage granted in India, the parties to which 
wore domiciled in Bagland or Scotland but 
resident in India, are concerned, they are for 
all purposes to be regarded as valid [P 661 0 I] 

(c) Divorce Act (1869), S. 7— <S. 7 deals with 
procedure 

Section 7 cannot be read as interfering with 
or eitsnding the grounds of dissolution of mar- 
riage, as sat forth m S. 10, the section can only 
have » referauca to m liters of machinery and 
questions of procedure and the amount of proof 
required in mitters of this kind. [P 662 C l, 2J 
(d) Divorce Jurisdiction Act, {Indian and 
Colonial 1926, Geo. V 16 and 17 Ch. 40), S. 1 
(1). T^rovlso [a] — Wife domiciled in England 
but resident in India — tduit for dissolution 
tried in India — Mere adultery is su[/lcient 
ground for decree. 

The words of Prov. (a),i S. 1 (1), are mton- 
dod to me in that the grounds on which a de- 
cree for the dissolution of marriage of a British 
subject domiciled in England m ly be granted 
by a High Court in Indii shall bo those on 
which such a decree might be granted by the 
Divorce Court in Eugland according to the law 
for the time being m force in England, i. o., 
according to the law laid down in S. 176 of the 
Supreme Court of Judicature (Goriiolidation) Act 
of 1925, and therefore it is sulFicient for a wife 
petitioner domiciled m England to establish to 
the satisfaction of the Court in India the adul- 
tery of a respondent husbimd : A. I. R. 1925 
Cal. 871, Held wrongly decided and A.I.R. 1925 
Cal. 874, Doubted . [p 666 C IJ 

Judgment. — This is a petifcioa by 
Margaret Barnard ‘praying for a dissolu- 
tion of her marriage with the respondent 
George Henry Barnard on the ground of 
his adultery with a woman unknown on 
I7th November 1927. The petitioner was 
married to the respondent on 18th OiJto- 
ber 1917 according to the rights of the 
Christian Church at 'the Wesleyan 
1928 n/83 A 84 
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Church at Jhansi. At the time of the 
marriage the respondent was domiciled in 
England and before her marriage the peti* 
tioner was also domiciled in England and 
after the marriage they retained their 
English domicile. It was duly averred in 
the petition that the respondent at the 
time of the presentation of the petition 
was domiciled in England It may there* 
fore be taken that when this petition 
was filed both the parties to the marriage 
were domiciled in England. Both the par- 
ties to the marriage profess the Christian 
religion. It appears from the evidence 
of the petitioner that after her marriage 
she and the respondent lived and cohabi- 
ted together first of all at Jhansi and 
afterwards at No. 5, Oarnao fitreet, Cal- 
cutta and finally at No ‘9 Rawdon Street in 
Calcutta, and therefore the place where 
the parties last resided together was 
within the jurisdiction of this Court. 

The suit was brought under the Sta- 
tute 16 and 17, Geo. V, Ch 40, which is 
the Indian and Colonial Divorce (Juris- 
diction) Act, 1926, and accordingly the 
petition was in the form required by the 
rules made under that Act which form is 
similar to ’that of the petition for disso- 
lution of marriage in use in England. 
The petitioner as required by Prov. (a), 
S. 1, sub-S. (1) of the Statute (16 and 17 
Geo. V, Ch. 40) stated in para. 9 of her 
petition that in the interest of justice it 
is desirable that this suit should be deter- 
mined in India inasmuch as the petitioner 

for want of sufficiont means was prevented from 
taking proceedings in the Courts in P'mglaad 
and the witnesses to the charge of adultery are 
in Calcutta. 

So far as the facts of the case are con- 
cerned the petitioner has established to 
my satisfaction ’all the necessary formal 
averments in her petition and she has 
proved before me that the respondent has 
been guilty of adultery as alleged in 
para. 8 of the petition. 

At the end of the first day's hearing 
I was some what dubious as to whether or 
not adultery ou the part of the respondent 
has been sufficiently established. At that 
stage of the case the evidence merely 
came to this: that the-respondent on the 
evening of 17th November 1927 ha»d come 
to the Continental Hotel in Calcutta and 
had there entered in the Registration 
Book the names “Mr. and Mrs. Barnard” 
and the evidence of a clerk from the 
hotel indicated that the respondent stayed 
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for the night at that hotel with a lady 
who was not the petitioner The ^khan* 
sama from the hotel in question was 
called to say that on the next morning, 
somewhere about 9*30, he was summoned 
to room No. 77 (which was the number 
of the room set against the names of 
Mr and Mrs. Barnard) and that there he 
found the respondent and a lady seated 
in the bed-room ; both of them were 
however fully dressed. The khansama 
further stated that in pursuance of an 
order given to him by the respondent he 
served breakfast to the respondent and 
the lady in the bed-room in question. 

Counsel for the petitioner -invited me 
to infer from those facts alone that the 
respondent had in fact committed adul- 
tery, but I was inclined to take the view 
that had the case stopped at that point 
the matter would have fallen within the 
decision of Lord Merivale in the case of 
Farnharn v. Farnham (l). There the 
learned President said : 

It was irapossible to make a decree on the 
case as first presented to me. It oarae before 
the Court as if a married miu who wished to 
be divorced had only to go to an hotel with a 
woman to achiove that end, and that, if ha did 
BO, the Court was of necessity obliged to grant 
a decree If the Court ware so to hold it would 
be the greatest possible enoouragetnant to collu* 
give jirooeedings. Divorce by consent is not 
part of the law in England. 

In fchafc case the learned President gave 
an opportunity to the petitioner in the 
case to call further evidence and follow- 
ing that precedent I allowed the peti- 
tioner in the present suit to be recalled 
on the second day’s hearing in order to 
give additional evidence, and having heard 
that evidence of the petitioner I came to 
the same sort of conclusion as Lord 
Merivale finally arrived at in Farnham v. 
Farnham (l), and I was then fully satis- 
ified that the joint presence of the respon- 
dent and the woman at the hotel was 
an incident in the course of a liaison and not 
a mere farce played for the purpose of obtaining 
the divorce. 

I came to that conclusion because the 
petitioner produced and proved before 
me two letters written to her by the 
respondent whilst she was away in 
England from which it seemed quite 
clear that the respondent had committed 
adultery with a certain woman and that 
that woman had had a child by him 
The further evidence of the petitioner 

(1) [1925] 41 T. L. R. 543. 


1928 

put an entirely different complexion upon 
the case from that which it bore after 
the first day’s hearing and her evidence 
showed that the real facts were as fol- 
lows: The petitioner had proceeded to 
England in the year 1923 expecting the 
respondent to follow her shortly after- 
wards which, however, he failed to do and 
thereafter owing apparently to financial 
stringency the petitioner was unable to 
return to India at the time she had in- 
tended but was obliged to remain on in 
England. It appears thac letters from 
her husband as time went on became 
less and less frequent and he soon ceased 
to afford her any financial assistance 
whatever. Thereafter she received the 
first of the two letters to which 1 have 
already referred (dated 4th June 1925) 
in which her husband made definite 
confession of adultery and subsequently 
she received the second letter (which was 
dated 2nd September 1925) in which her 
husband informed her that the woman 
with whom he had been associating had 
given birth to a child Apparently the 
petitioner made up her mind that it 
would be easier to prosecute divorce pro- 
ceedings in India rather than in England, 
and accordingly she returned to this 
country in tha latter part of the year 
1926. For a time she stayed with her 
brother somewhere upcountry and then 
in the early part of 1927 she came down 
to Calcutta and instead of there and 
then commencing divorce proceedings 
against her husband she managed to effect 
a reconciliation with him and in fact 
not only forgave him for the misconduct 
which he had admitted but also in law 
condoned the adultery which had taken 
place by resuming cohabitation with her 
husband and living with him for some 
months at the address which I have 
already mentioned namely 9, Rawdon 
Street. Subsequently, however, she dis- 
covered that her husband was still asso- 
ciating and carrying on a correspondence 
with the woman with whom he had com- 
mitted adultery and consequently the 
petitioner left the respondent and went 
to reside once more with her brother up- 
country. Towards the latter part of 
1927 the petitioner came down to Cal- 
cutta, apparently because another bro- 
ther of hers was ill, and she thereupon 
or eoon after discovered that the respon- 
dent had stayed at the Continental Hotel 
with a woman on the night of 17th No- 
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vember as I have already described. It 
was clear to me from the evidence of the 
Hotel clerk that the lady with whom the 
respondent stayed on the night of the 
17th was the same person with whom he 
had previously confessed to having com- 
mitited adultery. It was manifest, there- 
fore, as I have already stated, that the 
joint presence of the respondent and the 
lady at the Continental Hotel was part 
3f an association of long standing and not 
1 mere sporadic incident merely staged 
for the purpose of allowing the peti- 
tioner to institute divorce proceedings 
A^ccordingly, so far as the facts of this 
3ase are concerned, no difficulty arises. 

I find as a fact that the respondent did 
commit adultery as set forth in the 
petition. I am also satisfied from the 
evidence of the petitioner that in the 
words -of nroviso (d), sub-Cl. 1, S. 1 
of the Act of 1926 there was sufficient 
cause which prevented the petitioner 
from taking proceedings in the Court of 
the country in which she is domiciled, 
i. e , England, and I am satisfied that in 
the interest of justice that it is desirable 
that this suit should be determined in 
India. 

The real question, however, which I have 
to determine in this case is whether or not 
on the proper construction of the statute 
{16 and L7 Geo. V. C. 40) read in conjunc- 
tion with the existing law with regard to 
dissolution of marriage in India the peti- 
tioner is entitled to a decree for the dis- 
solution of her marriage upon the ground 
of the respondent’s adultery alone. No 
other ground was alleged in the petition 
and as far as the evidence goes it appears 
that the petitioner is not in a position to 
make a charge of any matrimonial offence 
against the respondent other than that of 
adultery. The whole question, therefore, 
is whether or not under the existing law 
it is sufficient for a wife petitioner domi- 
ciled in England to establish to the satis- 
faction of the Court ii^ India the adultery 
of a respondent husband. 

This question which I have to decide 
is of some public importance because ap- 
parently this is the first suit arising 
under the provisions of the ‘Indian and 
Colonial Divorce (Jurisdiction) Act of 
1926. The point for decision is a matter 
whioh may affect the matrimonial rights 
of all British subjects resident in India 
but domiciled in England or in Scotland. 
It is, therefore, to .be regretted that a 


point of such far reaching effect should 
have arisen for decision in an undefended 
suit. Having regard to the importance 
of the matter I indicated that in my view 
the Advocate-General, as the authority 
appointed to give instructions to the 
Proctor under the provisions of the Act, 
ought to be represented at the hearing of 
this suit. Accordingly at the adjourned 
hearing Mr. R C. Bannerjee appeared to 
represent the Advocate* General of Bengal 
in order that the other side of the case 
might be fully put before the Court. I 
have derived great assistance from Mr. 
Bannerjee as well as from Mr. Charles 
Bagram who appeared for the petitioner. 

Now, in order to ascertain what the 
present legal position is, it is perhaps 
desirable to consider for a moment the 
matter in its historical aspect. By the 
Divorce Act of 1869 (which is Act 4 of 
1869), passed by the Indian Legislature 
on 26th February 1869, for the purpose 
of conferring on certain Courts jurisdic- 
tion in matters matrimonial, it was en- 
acted that that Act should extend to the ' 
whole of British India and also to British 
subjects in dominions mentioned in the 
Act, that is, certain Dominions of Princes 
and States in India in alliance with the 
British Crown, but nothing in that Act 
contained authorized any Court to 
grant any relief under the Act except in 
the cases where the petitioner professes 
the Christian religion and resides in 
India at the time of presenting the pe- 
tition, or to make decrees of dissolution 
of a marriage except in the following 
cases: 

(a) Where the marriage shall have 
been solemnized in India ; and 

(b) where the adultery, rape or un- 
natural crime complained of shall have 
been committed in India ; or 

(c) where the husband has since the 
solemnization of the marriage exchanged 
his profession of Christianity for the 
profession of some other form of religion, 
or to make decrees of nullity of marriage 
except in cases where the marriage has 
been solemnized in India. 

Accordingly under that Act the power 
to grant relief other than divorce was 
limited to oases where the petitioner 
professed the Christian religion and re- 
sided in India, and in oases of dissolution 
of marriage it was necessary that a 
marriage should have been solemnized in 
India or the matrimonial offence ‘com- 
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mitted in India or that the husband 
should have exchanged Christianity for 
some other form of religion. 

It is to be observed, therefore, that the 
basis of the jurisdiction conferred by the 
Act of 1869 was the residence of the pe- 
titioner at the time of presenting the 
petition, and upon that footing for a 
space of something like 50 or 60 years, 
apparently, decrees for dissolution of 
marriage wore from time to time granted 
by the various High Courts in India. The 
validity of such decrees was, however, 
challenged in 1921 in the case of Keyes v. 
Keyes and Gray (2) and it was there 
decided by Sir Henry Duke, President of 
the Divorce Court in England, that the 
Courts in India had in fact no jurisdiction 
to make decrees for dissolution of mar- 
riage in the case of parties not domiciled 
in India, even though the marriage was 
celebrated in India and the parties were 
resident in India, and the acts of adultery 
relied on were committed within the 
jurisdiction of the Indian Courts. The 
learned President in the course of his 
judgment pointed out that Dord Westbury 
in the case of Shand v. Gould (3) stated 
it to be one of the rules generally observed 
by Christians and civilized states that 
questions of personal status depend on 
the law of the actual domicile of the 
party concerned, and the learned Presi- 
dent came to the conclusion that the 
Indian Councils Act of 1861, which was 
then the statute empowering the Gover- 
nor-General in Council in India to make 
laws and regulations, does not warrant 
the making of a law to empower Courts 
in India to decree dissolution of the mar- 
riage of persons not domiciled within 
their jurisdiction In other words, the 
effect of the decision in Keyes v. Keyes 
and Gray (2) is that the power to decree 
a dissolution of marriage even in India 
must be based upon the domicile of the 
parties and not upon the question of re- 
sidence only. The effect of Keyes v. 

and Gray (2) was to invalidate a 
very large number of decrees for dissolu- 
tion of marriage which had been made 
by the Indian Courts upon the footing 
of the residence of the parties. Accord- 
ingly it became necessary that an Act of 
Parliament should be passed in order to 
validate such decrees. Such an Act was 

(2) [19^1] P.204. 

(3) [1868J 3 H. L. 55=37 L. J. Ch. 433=18 
L. T. 833. 


passed in the year 1921 under the title 
of the Indian Divorce Act whereby it was 
enacted that any decree granted under 
the Act of the Indian Legislature known 
as the Indian Divorce Act of 1869 was 
confirmed and made absolute under the 
provisions of that Act for dissolution of 
marriage, the parties to which at the time 
of the commencement of the proceedings 
were domiciled in tlie United Kingdom, 
and any order made by the Court in 
relation to any such decree was to be 
valid and to be deemed always to have 
been valid in all respects as though the 
parties to the marriage had been domi- 
ciled in India. 

The case of Keyes v. Keyes and Gray 
(2) also in effect decided that if and in 
so far as it purported to confer jurisdic- 
tion to grant decrees for dissolution of 
marriage based on residence only the 
Divorce Act of 1859 was ultra vires the 
Indian Legislature under the powers 
conferred upon it by the Indian Councils 
Act of 1861 The Indian Divorce Vali- 
dating Act of 1921 remedied that defect 
so far as decrees already made were con- 
cerned. Dispite the decision of Keyes 
v, Keyes and Gray (2) various Courts in 
India continued to make decrees for dis- 
solution of marriage in the case of per- 
sons who were resident in India, but not 
domiciled in India, and to my mind 
there is no doubt that such decrees had 
no legal effect on the status of the parties 
at any rate outside India. One of such 
cases was that of Miller v. Miller (4) 
which was decided by Mr. Justice Pear- 
son in 1924. The head note of that case 
is as follows : 

On a petition by the wife for dissolution of 
marriage it appearing that the husband was a 
subject of the United States of America and 
domiciled lu that ; and that the marriage was 
celebrated and both parties resided in India up 
to January 1923, until which time the married 
life lasted (wheia the husband had left fo-r 
America where he since remained) proof was 
given of adultery and cruelty committed within 
the jurisdiction of the Court sufficient to en- 
title the petitioner to a decree nisi : 

Held : that the Court had jurisdiction to 
pass the decree. Semble : The result may be 
that the decree will hold good in India, but 
that everywhere else the parties will remain 
still legally married. 

Mr. Justice Pearson in the course of 
his judgment said this : 

Upon the question of jurisdiction, my atten- 
tion has been drawn to the judgment of Sir 
Henry Duke in Keyes v. Keyes (2) w hich de-^ 
“(4) A. irKrm&"Can S74=62 Cal. 66t>. 



1928 Barnard v. Barnard (Costello, J.) Calcutta 661 


cided that the Courts administering the divorce 
law in India have no jurisdiction to decree 
dissolution of a marriage between parties not 
domiciled in India; it also decided that the 
E tat India Councils Act of 1851 does not war- 
rant the making of a law to empower Courts in 
India to decree dissolution of the marriage of 
persons not domiciled within their jurisdiction. 

That decision has since met with discussion 
in two reported oases in India, namely, Wtlkin^ 
son V. Wilkinson (5) and Lee v. Lee (6). It has 
been pointed out thcJt it would have been 
enough for the decision in Keyes v. Keyes (2) 
to say that since LeMesurier^s case (7) or at 
any rate since Eater v. Eater (8) the jurisdic- 
tion to decree dissolution of mirriage de- 
pended according to English law upon the 
domicile of the parties and that as the domicile 
in Keyes v. Keyes (2) was English, the English 
Courts would not recognise as valid. in England 
a decree pronounced by a Court in India 
whose jurisdiction was based on a principle— 
that of the residence of the parties at the time 
— not accepted according to English Law as 
conferring jurisdiction. That this is so ap- 
pears, I think, from the language used in an 
early part of the judgment, whore the learned 
President says (at p. 211) : “ The petitioner 

has brought this suit to determine the validity, 
at any rate in England, of the decree made at 
his instance in India.” It was, therefore, as 
It appears to me, the extra-territoral invalidity 
of the Indian decree that was in question in 
the suit, and that question was sudiciantly and 
completely answered by the decision above set 
out, so that it was not necessary to go further 
to the extent of enquiring whether the powers 
conferred by the East India Councils Act, 1861, 
had been exceeded in the enactment of the 
Indian Divorce Act, 1859. 

Then Mr. Justice Pearson continues: 

But if that enquiry is to be made, than I 
think it is of great importance to recognize 
that in the case of Niboyet v. Nihoyet (9) in 
1878 the Court* of appeal did accept residence 
and not domicile to found the jurisdiction, and 
that that decision remained good at any rate 
until LeMesurieK s case. 

It may well be that the decision of 
Pearson, J , is right in so far as he 
says that 

the result may be that the decree will hold 
good in India, but that everywhere else the 
parties will remain still legally married. 

With all respect to my learned brother 
I think there may be some doubt as to 
whether Miller v. Miller (4) was rightly 
decided, but whether Miat was so or not 
is now quite immaterial, having regard 
to the provisions of S. 3 of the Statute 
16 and 17 George V, Ch. 40, which pro- 
vides that any decree granted under the 

(5) A. I. STigif B3mr321— 47 Bom. 843. 

<6) A. I. R. 1924 Lah. 513=6 Lah. 147 (P.B.). 

(7) [1895] A. C. 517=64 L. J. P. 0. 97=72 
L. T. 873=11 R. 527. 

(8) [1906] P. 209=75 L. J. P. -60=94 L. T. 
835=22 T. L. R 408, 

(9) [1878] 4 P. D. 1=48 K J. P. 1=27 W. R. 
203=39 L, T. 486. 


Act of the Indian Lwi^.^^ature known as 
the Indian Divorce Act of 1869 and 
confirmed or made absolute under the 
provisions of that Act for the dissolu- 
tion of a marriage, the parties to 
which were at the time of the com- 
mencement of the proceedings domi- 
ciled in England or in Scotland, and 
any order made by the Court under any 
such decree which, if the proceedings 
were commenced before the commence- 
ment of this Act, shall bo valid and 
deemed always to have been as valid in 
all respects a^ though the parties to the 
marriage had been domiciled in India. It^ 
is, therefore, quite clear that so far asi 
decrees for the dissolution of marriage, 
the parties to which were domiciled 
in England or Scotland are concerned 
they are for all purposes to be regarded 
as valid. 

It is, however, to be observed that 
the validating clause in the Act of 
1926, only applies to decrees for the dis- 
solution of marriage between persons 
domiciled in England and Scotland and 
therefore even at the present time, as- 
suming the decision in Keyes v Keyes to 
have been correct (and apparently it was 
accepted as correct by the Imperial Legis- 
lature, seeing that it thought fit to pass 
the Validating Act of 1921) decrees for 
the dissolution of marriage pronounced 
by the Courts in India in regard to the 
marriage of persons who arr not domi~ 
oiled and resident in India or who are not 
domiciled in England or Scotland and 
resident in India as for example the 
parties in the case which has been re- 
ferred to as the Cooch Behar case, would 
still not be valid That case is reported 
in I sharani Nirupoma v. Victor Niten^ 
dra Narayan (10) where Gregory, J., 
did not follow the decision in Keyes v. 
Keyes (2). In my view, and with all 
possible respect to the learned Judge who 
decided that case, the decision wis not 
in accordance with the law as it then 
stood or now stands. The next stage was 
this : having regard to the decision of 
Keyes v. Keyes (2), the Indian Legis- 
lature in 1926 passed an Act (being Act 
25 of 1926) bringing the law in India, 
so far as jurisdiction in matrimonial suits 
is concerned, into line with that decision 
and by that Act, which is called the 
Indian Divorce (Amendment).Act of 1926, 

it is provided in S. 2 : 

(lOj'X I. R. 1926 Cal. 871=53 Oal. 282. 
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For paras. 2, 3 and 4, S. 2, Divorce Act 
the following shall be substituted namely : 
‘Nothing hereinafter contained shall autho- 
rize any Court to grant any relief under this 
Act except where the’petitioner or respondent 
professes the Christian religion or to make dec- 
rees of dissolution of marriage except where the 
parties to the marriage are domiciled in India 
at the time when the petition is presented, or 
to make decrees of nullity 'of marriage except 
where the marriage has been solemnized in 
India and the petitioner is resident in India 
and the petitioner is resident in India at the 
time of presenting the petition, or to grant any 
relief under this Act, other than a decree of dis- 
solution of marriage or of nullity of marriage, 
except where the petitioner resides in India at 
the time of presenting the petition. 

It is, therefore, abundantly clear that 
under the Indian Divorce (Amendment) 
Act of 1926, in order to found jurisdiction 
to grant relief, the parties must be domi- 
ciled in India at the time when the peti- 
tion is presented, and in order to deter- 
mine in which Court the proceedings 
should bo taken, they must also be resi- 
dent in India by reason of the provisions 
of S. d of the Act of I8G9. 

The Act with which we are concerned 
in the present suit, however, extends the 
jurisdiction of the Courts in India in 
that it confers upon them by S. I, sub'S. 
(1), jurisdiction to make a decree for dis- 
solution of marriage (and as incident 
thereto make any order as to damages, 
alimony or maintenance, custody of 
children, and costs) in cases where the 
parties to the marriage are British sub- 
jects domiciled in England or in Scot- 
land, in any case where a Court in India 
would have such jurisdiction if the par- 
ties to the marriage were domiciled in 
India. With regard to the latter part 
of that section the Courts in India, as I 
have already stated, will have such 
jurisdiction where the parties to the 
marriage are domiciled in India and 
resident within the jurisdiction of one or 
other of the Courts in India as set forth 
in S. 3 of the Act of 1869, Now it has 
from time to time been argued that S. 
7 of the Act of 1869 is sufficiently wide 
in its scope to enable the Courts in India 
to grant relief and even to make decrees 
for the dissolution of marriage upon 
any ground which from time to time 
would be sufficient in England. The 
marginal note of that section is “ the 
Court to act on principles of English 
Divorce Court. ” In my view, however, 
• S. 7 has no real application in a matter 
of this kind in that it cannot be read as 


interfering with or extending the grounds 
for dissolution of marriage as set forth 
in S. 10 of the Act of 1869 and I am of 
opinion that S 7, which says that 
subject to the provisions contained in this Act, 
the High Courts shall in all suits and proceed- 
ings hereunder act and give relief on principles 
and rules which in the opinion of the said 
Courts are as nearly as may be conformable to 
the principles anifi rules on which the Court 
for Divorce and Matrimonial Causes in 
England for the time being acts and gives 
relief 

can only have reference to matters of 
machinery and questions of procedure 
and the amount of proof required in 
matters of this kind. That is apparently 
the view taken by Pearson, J, in the 
case to which I have already referred 
Miller V. Miller (4) where at p. 572, of 
52 Cal. the learned Judge says ; 

it is unnecessary perhaps to discuss the ques- 
tion whether in any event the principles 
and rules referred to in 8. 7 would include 
the question of residence as a basis of jurisdic- 
tion or whether that section is not designed 
rather as a residuary section to provide for 
matters that may not be otherwise specially 
mentioned in the Act. 

A similar view was taken by Crump, 
J., in Wilkinson v Wilkinson (5). There 
is moreover the opinion of Sir Lawrence 
Jenkins, Baileif v. Bailey (11), as an 
authority for saying that the language 
of S. 7 of the Act of 1869 points rather to 
the rules and principles on which the 
Court should deal with matrimonial 
causes in the way requiring a certain 
degree of evidence and other cognate 
matters. Pearson. J., referred also to 
Ramsay v. Boyle (12). My own view of 
the matter is that S 7 has no sort of 
application to the present suit. In my 
opinion it cannot be said that there is 
anything like sufficient virtue in Cl. 7 
of the Act of 1869 to import into Indian 
Divorce Jurisprudence any fresh ground 
for relief other than those set forth in 
S. 10 It is quite clear to my mind that 
under the Indian Act of 1869 ( and the 
extending Aot^ of 1872) the only grounds 
on which marriage may be dissolved 
are those set forth in S. 10 of the Act of 
1869. If the petitioner therefore in the 
presenfsuit is'entitled to the relief which 
she seeks solely on the ground of her hus- 
band’s adultery her right to such relief 
must iu my opinion bo derived entirely 
from* the provisions of the Indian Colo- 

(11) [1903] 30 CaJ. 490 n. 

(12) [1903] 30 Cal 489. 
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nial and Divorce Jurisdiction Act of 
1926 itself. That Act has to a large 
degree introduced a new principle into 
the administration of law in that it has 
conferred a jurisdiction on the Courts of 
one country that is to say, India, to 
grant a decree for dissolution of marriage 
•in the case of persons who are domiciled 
in another country or rather in either 
one of two countries fengland or Scotland. 
I have no doubt that the word “jurisdic* 
tion” as used in the main part of sub'S.l, 
S. 1 of the Act refers solely to the ques* 
tion of the High Courts in India having 
authority and the right to entertain and 
to try suits between British subjects in 
certain circumstances. The main part 
of the section does not in fact affect the 
question one way or the other as to 
what are the grounds upon which relief 
can be granted. If the first part of S. 
1, sub-S. 1, stood alone and no proviso 
had been added ’the only grounds 
of relief would have been those set forth 
in S. 10 of the Act of 1869 unless 
it could be successfully argued that 
by virtue of S 7 of the Act of 1869 
other grounds might be added I have 
already dealt with that aspect of 
the matter and I am clearly and defin- 
itely of opinion that S. 7 does not affect 
this question one way or the other. 
That section, as I have already stated, is 
concerned in matters of procedure only 
and not substantive law at all 

Mr. Bagram has invited me to say that 
the terms of ‘the proviso to S. 1, sub- 
S. 1 of the Act of 1926 are sufficiently 
definite to enable the petitioner herein 
to obtain a decree for dissolution of her 
marriage. That proviso is as follows : 

provided that (a) the grounds on which a 
decree for the dissolution of such a marriage 
may be granted by any such Court shall be 
those on which such a decree might be granted 
by High Court in England according to the 
law for the time being in force in England. 

Now the law for the time being in force 
in England with regard to dissolution of 
marriage is contained in S. 176 of the 
Supreme Court of Judicature (Consolida- 
tion) -Act of 1925. That section really re- 
enacts the material provisions of the 
Matrimonial Causes Act of 1857 and the 
Matrimonial Causes Act of 1923 which 
latter Act for the first time conferred 
upon a woman the right Jo obtain a dis- 
solution of her marriage on the ground 
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of her husband's adultery alone. 8. 176 
of the Act of 1925 reads as follows : 

A petition for divorce may be presented to 
the High Court (in this part of this Act referred 
to as the Court) by a husband on the ground 
that his wife has since the celebration of the 
marriage been guilty of adultery and (b) by a 
wife on the ground of her husband has since 
the celebration of the marriage been guilty of 
rape, or of sodomy or bestiality or that he has 
since the celebration of the marriage and 
since the seventh day of July nmteen hundred 
and twenty three been guilty of adultery ; 
provided that nothing in this Act shall affect 
the right of a wife to present a petition for 
divorce on any ground on which she might, 
if the Matrimonial Causes Act, 1923, had not 
passed, have presented such a petition. 

If therefore there is no adultery avail- 
able or provable as having been com- 
mitted since 17th July 1923 a wife can 
still petition for divorce on the ground 
of adultery coupled with cruelty or des- 
ertion just as she could have done if the 
Act of 1923 had not been passed. That 
section (S. 176) as I have said sets out 
what the law is at the present time in 
force in England with regard to the 
grounds on which a decree for dissolu- 
tion of marriage may be granted. * It 
was argued and argued very cogently by 
Mr. Bagram that the whole scheme of 
the Act, the Indian and Colonial Juris- 
diction Act of 1926, is to assimilate the 
law in India with that of England so far 
as regards British subjects resident in 
India but not domiciled there but domi- 
ciled in England or Scotland and there- 
fore seeing that divorce jurisdiction has 
been conferred on* the High Courts in 
India where the parties are domiciled in 
England or Scotland it is only reason- 
able to suppose that the Imperial Legis- 
lature intended that that jurisdiction 
should be exercised on exactly the same 
grounds as the jurisdiction of the High 
Court in England would be exercised in 
similar circumstances. In support of 
that view of the matter Mr. Bagram 
pointed out that by S. 1, sub-S. 4 of the 
Act of 1926 it is provided that 

the proceedings before a High Court in India 
in exercise of the jurisdiction conferred by this 
Act shall be conducted in accordance with rules 
made by the Secretary of State in Council of 
India with the* concurrence of the Lord 
Chancellor 

and those rules shall provide for 
certain matters as set forth in that sub- 
section. The Indian and Colonial Divorce 
Jurisdiction Act, 1926 was passed on 
16th December 1926, and rules under 
that Act (as provided for in S. 1, sub- 
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S. 4) were published in the Gazette of 
India on 20th August 1927. Amongst 
the matters provided for in the rules as 
required by sub-S. 4, S.l, are these: (a) for 
petitions being heard before a Judge or one 
of the two or more Judges of the Court 
nominated for the purpose by the Chief 
Justice of the Court with the approval of 
the Lord Chancellor of England : (b) for 
the decree or order made by such a Judge 
being subject to appeal to two Judges of 
the Court similarly nominated without 
prejndico, however, to any right or ulti- 
mate appeal to His Majesty in Council; (o) 
for prohibiting or restricting the exercise 
of the jurisdiction where proceedings for 
the dissolution of the marriage have also 
been instituted in England or Scotland; 
and then (g) for conferring on such of- 
ficial as may be appointed for the pur- 
pose within the jurisdiction of each 
High Court the like right of showing 
cause why a decree should not be made 
absolute as is exercisable in England by 
the King’s Proctor. Suits of this charac- 
etr, i. e , suits for dissolution of marriage 
brought by a British subject who is not 
domiciled in India are to be tried by a 
Judge nominated for that purpose by the 
Chief Justice and approved by the Lord- 
Chancellor in England. 

The Lord Chancellor is to have 
some say with regard to the Judge who 
shall exercise jurisdiction under this 
Act personally by reason of the fact 
that it was intended that a portion 
of the jurisdiction of the High Court 
in England with regard to matri- 
monial causes should bo transferred to or 
at any rate exorcised in India Further 
it is clearly an innovation that machinery 
should be instituted in this Court for 
setting up the office of a ( King’s ) 
Proctor’s department in order to ensure 
that some sort of scrutiny will take place 
after a decree has been obtained. I 
mention these matters solely by way of 
illustration as showing that no doubt 
the whole scheme of this Act is to assim- 
ilate the position of British subjects 
in India to that of British subjects in 
England or Scotland. I think Mr. Bagram 
rightly says that the Act was designed 
to place British subjects in India for all 
purposes in the same position as they 
would bo as if they were bringing suits 
for divorce in England. That view is 
strengthened by Prov. (c), sub-S. 4, 
S. 1, which provides: 
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for prohibiting or restricting the exercise of 
the jurisdiction where proceedings for the dis- 
solution of the marriage have also been in- 
stituted in England or Scotland. 

Further there is this aspect of the matter. 
It would 8e3m on *the face of it some- 
what unlikely that the Imperial Legis- 
lature intended one law to apply and, 
the wife petitioner to be clothed with one 
set of rights so long* as she is in England 
and yet to lose a portion of those rights 
as soon as she came back to resume re- 
sidence in India. Looking at the matter 
broadly therefore I think Mr Bagram is 
right in his contention that this Act was 
designed and intended to p’lt British 
subjects on the same footing in India as 
they would be if they were actually re- 
sident as well as domiciled in England. 
The only doubt which is cast upon the 
matter arises from the fact that under 
the provisions of S. 1, sub-S 1, British 
subjects domiciled in Scotland and re- 
sident in India would or might be in a 
different position from British subjects 
resident in India and domiciled in 
England I have not had before me any 
evidence as to what the law with regard 
to divorce in Scotland is or with regard 
to the grounds upon which dissolution of 
marriage can be obtained in that country. 
I do not feel that I am entitled to take 
any judicial notice of or to use my own 
knowledge as to the law of Scotland 
with regard to the dissolution of marri- 
age. But T may put the matter in this 
way that upon the assumption that there 
are in Scotland grounds for divorce 
different from those obtaining in India 
it follows that under S. 1, sub“S. 1, a 
Scotch woman resident in India but domi- 
ciled in Scotland may have entirely diff- 
erent rights from an English woman re- 
sident in India but domiciled in England, 
because it is clear that British subjects 
proceeding under this statute and bring- 
ing suits under the terms of sub-S. 1 of 
S. 1 of the Act if they have any lights 
other than those conferred by S 10, 
Divorce Aot^ 1869, can only have such 
rights as existing according to the law 
for the time being in force in England. 

I have already stated by reference to 
S, 176, Judicature Act 1925, what the 
law is at the present time in England. 
What I have to decide is whether or not 
that law is imported into India and made 
available to tlje petitioner in the present 
suit by reason of the provisions of S. 1 
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(i) of the Act of 1926, and in particular 
by reason of the provisions, or rather the 
teroQS of the various provisos therein set 
forth. It is to be observed that by 
proviso (c) no such Court (that is, no 
High Court in India) shall grant any 
relief under this Act except in the cases 
where the petitioner resides in India at 
the time of presenting the petition and 
the place where the parties married, or 
resided together was in India, or make 
any decree of dissolution of marriage 
except where either the marriage was 
solemnized in India or adultery or crime 
complained of was committed in India. 
The petitioner in the present suit fulfils 
all the requirements of that proviso 
beioause, as I have already stated, she 
was residing in India at the time of pre- 
senting the petition, the place where the 
parties (i e , where the petitioner and 
her husband (the respondent) last resided 
together) was in Calcutta, the marriage 
was solemnised, as I have said, at Jhansi, 
and the adultery complained of was com- 
mitted in Calcutta, so that the petitioner 
in this suit is within the terms of the 
provisos. n 

Mr, Bannerjee in a very able and full 
argument upon this matter pointed out 
to mo that it is unlikely that the Impe- 
rial Legislature should have introduced 
what in efifeot is a new cause of suit — a 
new ground for obtaining a decree for 
dissolution of marriage— into the law in 
India without making a definite and per- 
fectly clear and express provision to that 
effect. He argued, and in my view there 
is considerable degree of force in the 
argument, that it is improbable that the 
Imperial Legislature which apparently 
for the first time in history, confers a 
direct jurisdiction upon the Courts in 
India with regard to a particular matter, 
would have extended the grounds upon 
which decrees for dissolution can be 
obtained simply by means of a number of 
provisos to a sub-section, and Mr. Ban- 
nerjee put forward for the consideration 
of the Court the contention that the 
proviso contained in Cl. A was inserted 
merely for the purpose of excluding the 
petitioner who is a British subject not 
domiciled in India from obtaining a decree 
on a ground which would not be sufficient 
for obtaining a decree in England as for 
example, the ground set out in para. 2, 
S. 10 of the Act of 186^, which provides 
that any wife may present a petition to 


the District Court or to the High Court 
praying that her marriage may be dis* 
solved on the ground that since the solem- 
nization thereof the husband has ex' 
changed his profession of Christianity for 
the profession of some other religion and 
gone through a form of marriage with 
another woman. 

It seems obvious that seeing that the 
provisions of the Act of 1869 were applic- 
able only to British subjects professing 
the Christian religion, that provision 
was intended to safeguard a Christian 
wife from finding herself in the unfor- 
tunate and invidious position of having 
a husband who changed his religion 
merely for the purpose possibly of adopt- 
ing some other religion which permits or 
countenances polygamy, which recognized 
polygamy so as to enable him to take to 
himself a second wife, and thereby act in 
derogation of the original wife’s position. 
As I have already stated, Mr. Bannerjee 
argued that the proviso in (a) of S. 1 (i) 
of the Act of 1926 is solely designed to 
shut out that ground for a dissolution of 
marriage I think that argument would 
have had more force had the word only'' 
appeared after the word “shall” in the 
third line of the proviso, which would 
have made the proviso read as follows: 

The grounds on which a deoroe for dissolu- 
tion of such a matriaga may bd granted by any 
such Court shall only be those on which snob a 
decree might be granted by the High Court in 
India according to the law for the time being in 
force in England ; 

and even so, I am not at all sure that it 
would have seriously affected the conten- 
tion put forward by Mr. Bagrara on be- 
half of the petitioner. 

Looking at the whole scheme of this 
Acc having regard, as I have already said, 
to the fact that it provides that rules 
should be made thereunder containing 
the provisions to which I have already 
referred and having regard to the fact 
that such rules have already been made 
on the same lines as the English rules 
which are The Matrimonial Causes 
Rules, 1924, I think I ought to come to 
the conclusion that the contention of the 
petitioner is well founded, and that it 
was the intention of the Imperial Legis- 
lature to put as far as possible a British 
subjecti, domiciled in England or Scotland 
resident in India, upon the same footing 
for the purpose of obtaining a dissolu- 
tion of marriage as he or she would be 
if they were bringing such suit not in 



666 Calcutta 

India, but; in England or Scotland as the 
case might be. One is fortified in that 
view by the terms of Prov. (d) of 
(1) which seems to imply, or rather 
more than imply, that it is in no sense 
a question of the ground of relief which 
is to determine the form in which the 
suit is brought, but the question of 
whether or not the petitioner can reason- 
ably bring the suit in England, and 
whether it is in the interests of justice 
that the matter should be determined in 
India. It seems to me it would work 
great hardship to a wife petitioner if the 
Court were bound to say: 

It is true that there is a sufficient cause for 
preventing you from taking proceedings in the 
Courts of the country in which you are domi- 
ciled, and it is in the interests of justice, 
desirable, that the suit should be determined 
in India, but despite all that because the suit 
is to be determined in India, you have less 
rights in the way of obtaining disolution of 
your marriage than if you had started institut- 
ing the suit in the country of your domicile. 

Having heard the very full and able 
argument of both counsel in this matter, 
and having considered the question very 
carefully, I have come to the conclusion 
that the words in Prov (a) of S. 1 (1) 
are intended to mean that the grounds 
on which a decree for the dissolution of 
marriage of a British subject domiciled 
in England may bo granted by a High 
Court in India shall bo those on which 
such a decree might bo granted by the 
jOivorce Court in England, according to 
jthe law for the time being in force in 
!England, i. e , at the present time, accor- 
iding to the law laid down in S. 176, 
jSupreme Court of Judicature (Consoli- 
jdation) Act of 1925. That being the 
lease the petitioner in this suit having 
established to the satisfaction of the 
Court the adultery of the respondent, 
and the Court being satisfied as to the 
other matters referred to in Prov. C and 
D of S. 1 (l) the petitioner is entitled to 
the relief which she claims in this suit. 

I accordingly pronounce a decree for 
dissolution of marriage of the petitioner 
and respondent. There will be the usual 
decree nisi with costs against the res- 
pondent and also an order that the res- 
pondent shall pay to the petitioner 
alimony at the rate of Rs. 250 per men- 
sem pending further order. 

D.D. Dissolution ordered. 
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Mitter, J. 

Sm. Afiran Bibi — Plaintiff — Appel- 
lant. 

V. 

Narimtulla Saha and others — Defend- 
ants —Respondents. 

Appeal No. 2253 of 1926, Decided on 
18th April 1928, from appellate decree 
of Sub-Judge, Dinajpur, D/- 29th July 
1926. 

Benam% T ran^action — Setting aside a benami 
transaction not contravening the provi- 
sions of the law — Courts are bound to give 
effect to it — A benamtdar can ynaintain a 
suit for recovery of possession against a tres- 
passer. 

So long as a benami transaction does not 
contravene the provisions of the law, the 
Courts are bound to give it effect. The benami- 
dar has no beneficial interest in the property 
or business that stands in his name ; he re- 
presents the real owner, and so far as their 
relative legal position is concerned he is a 
mere trustee for him. [P C67 C 2] 

An action can be maintained by the benami- 
dar in respect of the property although tho 
beneficial owner is no party to it. He can main- 
tain a suit for recovery of possession of the 
disputed property against a trespasser : A.I.B. 
1918 P. C. 140, Rel. on. [P 667 C 2] 

Panna Lai Chatterjee — for Appellant, 

Eadhtka Banjan Guha — for Res- 
pondents. 

Judgment. — This is an appeal by the- 
plaintiff from the decision of the Sub- 
ordinate Judge of Dinajpur dated 29tb 
July 1926 which affirmed a decision of 
the Munsif of the same district dated 
28th November 1921. The plaintiff in- 
stituted the suit for a declaration of her 
title to and recovery of possession of the 
suit lands on the allegation that on 25tb 
Baisakh 1319 B. S. the plaintiff pur- 
chased from her mother the suit lands- 
for a sum of Rs. 299. Plaintiff further 
stated that her husband Amir and pro- 
forma defendant 2, Aswini, are step-bro- 
thers and that Aswini mortgaged th© 
suit properties with defendant 1 who got 
a decree on the mortgage bond and took 
possession of the disputed lands through 
Court and afterwards reaped the paddy 
grown by the plaintiff on the disputed 
lands in the month of Agrahayan prior 
to the institution of the suit. Plaintiff 
stated that this gives rise to the cause 
of action for this suit. 

l?he defence of the defendant 1 in sub- 
stance was thaf the plaintiff’s mother 
had sold the suit lands to one Esum Ali 
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and that later on Aswini, defendant 2, 
paid the consideration money to Esum 
Ali and took a reconveyance in the name 
of plaintiff’s mother (the reconveyance 
was for himself and his brother Amir) 
and that in order to keep their title safe, 
Aswini had the deed of sale executed in 
the name of the plaintiff, and, although 
the plaintiff was the benamidar, the 
purchase was really ^for the benefit of 
himself and his step-brother Amir. 

The Court of first instance held that 
the defence had established a case that 
the purchase in plaintiff’s name was 
really for both Amir and Aswini and as 
in the mortgage suit which was in- 
stituted in 1916 there was decree against 
both Amir and Aswini and as defend- 
ant 1 purchased the disputed lands at a 
sale in execution of the mortgage decree, 
the plaintiff had no title to oust 
defendant 1 from the disputed lands. 
The Munsif accordingly dismissed the 
plaintiff’s suit. 

The lower appellate Court affirmed the 
judgment of the Munsif but came to 
somewhat different conclusions with 
regard to certain matters in controversy. 
The lower appellate Court found in dis- 
agreement with the Munsif that although 
the mortgage suit was filed against both 
Amir and Aswini, Amir contested the 
suit and the mortgage suit was dismissed 
as against him and what was sold in 
execution of thd mortgage decree was the 
interest of Aswini alone. The lower 
appellate Court further found that the 
plaintiff was the benamidar of Amir and 
Aswini in the matter of her purchase from 
her mother in the year 1319 B. S. It 
also found that as the plaintiff was the 
benamidar of those two step-brothers, she 
had no title to the lands in suit and 
could not evict defendant 1 who had 
bought the interest of Aswini in execu- 
tion of his mortgage decree. 

Against the decision of the Subordmate 
Judge, a second appeal has been taken to 
this Court and the only point taken by 
the learned vakil for the appellant is that 
on the findings of the lower appellate 
Court, the plaintiff is entitled to a decree 
in respect of the half share of the lands 
in dispute and is entitled to recover joint 
possession in respect of the same with 
defendant 1. It is argued that on the 
findings of the lower appellate Court tfie 
plaintiff was not the beneficial owner in 
respect of the disputed lancfs but she was 


the benamidar both for Amir and Aswini 
and as there is nothing to prevent a 
benamidar to successfully sue for recovery 
of possession from a trespasser although 
the beneficial owner is not a party to the 
suit, the lower appellate Court should 
have decreed the suit in respect of the 
share of Amir and in the absence of any 
evidence to the contrary it must be held 
that Amir and Aswini were interested in 
the property in equal shares and, there- 
fore, there ought to have been a decree 
for joint possession in respect of Amir’s 
half share. I think this contention of 
the learned vakil for the appellant is 
well founded and must prevail It is 
now firmly established that so long as a 
bcnami transaction does not contravene 
the provisions of the law, the Courts are 
bound to give it effect. The benamidar 
has no beneficial interest in the property 
or business that stands in his name ; he 
represents the real owner and so far as 
their relative legal position is concerned, 
he is a mere trustee for him Their 
Lordships of the Judicial Committee say 
in the case of Gtir Narayan v. Sheo Lai 
Singh (1), that they find it difficult to’ 
understand why an action cannot be 
maintained in the name of the benamidar 
in respect of the property although the 
beneficial owner is no party to it Their 
Lordships point out that the bulk of 
judicial opinion in India is in favour of 
the proposition that in a proceeding by 
or against the benamidar, the person 
beneficially entitled is fully affected by 
the rules of res judicata and with this 
view of the Indian Courts their Lordships 
of the Judicial Committee concurred. 

I think, therefore, that it was com- 
petent to the benamidar who is the 
plaintiff in the present case to main- 
tain a suit for recovery of possession of 
the disputed property against the tres- 
passer. She was the benamidar for Amir 
and Aswini ; Aswini ’s interest passed by 
the mortgage sale and defendant 1 is 
certainly entitled to retain possession of 
his interest but there is nothing to 
justify defendant 1 to retain possession 
of the other half share of Amir, although 
what passed by the mortgage sale appears 
from the decree in that suit was the 
interest of Aswini alone and that is also 
the finding of the lower appellate Court. 

(1) A. I. R. 1918 P. C. 140-46 Cal. 566=46 
I. A. 1 (P.C.). 
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It is arqued by the learned vakil for the 
respondent that as this question was not 
specifically raised in the Court of first 
instance and as there is no evidence with 
regard to the extent of the shares of 
Amir and Aswini, the case ought to bo 
sent back with an issue as to the. extent 
of their shares. I asked Mr Guha if 
there was any suggestion on the record 
anywhere that the shares of these two 
brothers were unequal or that they did 
not possess it in equal shares. In the 
absence of any such evidence, the ordi* 
nary presumption is that these two bro- 
thers possessed the disputed land in equal 
shares. 

The result is that the decrees of the 
Courts below dismissing the suit are set 
aside and the plaintiff’s suit decreed to 
the extent of half share in the disputed 
lands, and it is ordered that she do re- 
cover joint possession of the same with 
defendant 1. There will be no order as 
to costs. 

N.K. Appeal allowed. 
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B. B. Ghose and Garlick, JJ. 

Haripada Datta — Decree-holder — Ap- 
pellant, 

V. 

Sashi Bhusan Basu — Respondent. 

Appeal No. 36 of 1927, Decided on 
16th March 1928, from original order of 
3rd Sub-Judge, Hooghly, D/- 4th Octo- 
ber 1926. 

Civil 1\ C., S. 48 — Solenama instalment 
decree passed in a mortgage suit in 1909 autho- 
rizing decree-holder to realize whole amount in 
case of default — Final decree passed in 1911 
■ — Personal decree passed under O. 34, R. 6 in 
1920 — Execution application in 1925 — Appli- 
cation was held to be time barred and personal 
decree not necessary, 

Tha mortgaged property had been sold in 
the execution of a rent decree, A compromise 
decree v as passed in the mortgage suit, where- 
by the decretal amount was payable in instal- 
ments and in default of two successive kists 
the whole could be realized at once and the pro- 
perties under the solenama were to remain 
under mortgage. On default the final decree 
was passed in 1911 and the property under the 
.solenama was sold. In 1920 a decree under 
0. 34, R. 6, was obtained against the person of 
the judgment-debtor. An application for ex- 
ecution was made in 1925. 

Held: that the application was barred having 
been made more than 12 years after the date 
of the solenama decree of 1909. O. 34, R. 6 
does not apply in the case of solenama decree. 


Under the solenama decree the decree-holder 
was entitled to execute the decree on default 
and there was no necessity 'of obtaining 
the personal decree: A. I. R. 1917 P. C 85, 
Rel. on. [P 669 C 1] 

Bishindra "Nath SarJear and Kali San* 
Jear Sarkar — for Appellant. 

Tlarendra Kumar Sarhadhikari and 
Nripendra Chandra Das — for Responr 
dent. „ 

B B. Ghose, J . — This is an appeal by 
the decree-holder against an order dis- 
missing his application for execution of 
a decree on the ground that i*t was barred 
by limitation under the provisions of 
S 48, Civil P. C- The decree-holder 
brought a suit on a mortgage. That suit 
was compromised between the parties. 
The mortgaged properties had actually 
been sold before the date of compromise 
in execution of a rent decree* By tha 
compromise a certain sum was decreed 
in favour of the plaintiff-decree-holder 
which was payable in instalments, and 
it was provided that if two successive 
kists were not paid all the instalments 
would be considered as defaulted and the 
whole amount would at once be realized 
by means of execution of the decree with 
interest at 12 annas per cent per mensem. 
At the end of the decree it was stated 
that the mortgaged properties in suit beiug sold 
in auction for arrears of rent in rent execution 
case No. 46 of 1908 the properties mentioned in 
the solenama will remain under mortgage. 

There was default and the decree-holder 
obtained what he called a final decree on 
that solenama on 23rd January 1911. 
The properties which were under mort- 
gage on the terms of the solenama were 
then sold and on 11th February 1920 the 
decree- holder purported to obtain a decree 
under O. 34, R. 6, Civil P. C , against 
the person of the judgment-debtor. The 
present application was made on 23rd 
November 1925. The learned Subordi- 
nate Judge held that this application 
having been made more than 12 years 
after the date of the solenama decree 
dated 11th May 1909 the application is 
barred. 

It is contended by the learned Advocate 
for the decree-holder that the Subordi- 
nate Judge is wrong because the personal 
decree was a fresh decree obtained in 
February 1920 and the 12 years pres- 
cribed under S. 48, Civil P. C., should be 
counted from that date. There seems to 
be an obvious fallacy in the contention; 
because under the solenama decree tha 
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decree-holder was entitled to execute his 
decree if there was default in payment 
of two successive kists and there was no 
necessity for him to obtain a decree 
under O 34, B. 6 ; nor does 0. 34, R 6 
apply to a case like this where a decree 
was passed upon the terms of a solenama. 
The real question is that the decree 
passed on the basis of the solenama 
should be construed in order to find what 
the rights of the parties were. The Sub- 
lordinate Judge in my opinion rightly held 
that a compromise decree was passed ac- 
cording to the solenama in 1909 and 
therefore on the strength of the case, 
Khulna Loan Co , Ltd. v. Jnanendra Nath 
Dose (l), this application is barred by 
limitation. 

The appeal is therefore dismissed with 
costs The hearing-fee is assessed at five 
gold mohurs. 

Garlick, J. — I agree. 

A.L /k.K. Appeal dismissed. 
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MALLIK AND (Iarlick, JJ. 

Abdul Ilakim — Defendant 1 — Ap- 
pellant. 

V. 

Annada Prosad Sen and others — 
Plaintiffs — Respondents. 

Appeal No 2117 of 1925, Decided on 
iBth June 1928, from appellate decree 
of Dist. Judge, Zillah Rangpur, D/- 22nd 
June 1925 

Landlord and Tenant — Abayidonment — 
Mortgage of an entire non-U a ns fer able occu- 
pancy holding — Mortgagee purchasing it in 
execution of his mortgage decree— T he landlord 
zs entitled to khas possession. 

Where an entire non-transferable occupancy 
holding \fhich is mortgaged is purchased by 
mortgagee in execution proceedings of his 
mortgage decree, the tenant retains no interest 
in the property. It is a case of abandonment 
and the landlord is entitled to khas possession: 
22 C. W. N. 062 and A. I. li. 1922 Cal. 32, Dist. 

[P 670 C 1] 

Atul Ch. Gupta and Ashutosh Das 
Gupta — for Appellant. 

Sarat Ch Bose and Narendra Krishna 
Bose — for Respondents. 

Bfraj Mohan Majumdar — for Deputy 
Registrar. 

Mallik, J . — This appeal arises out of 
a suit brought by the landlord to recover 
possession of a non-transferable occu- 
pancy holding on the allegation of an 


abandonment thereof kjj ohe tenant. It 
appears that the tenant mortgaged the 
entire holding in favour of defendant 1, 
the appellant before us, in the year 1907. 
In 1911 the plaintiff landlord brought a 
suit for arrears of rent against the tenant 
and obtained a decree and in execution 
thereof he himself purchased the holding 
on 8feh July 1913. After this purchase 
plaintiff settled the land with the pro 
forma defendant but the pro forma defen- 
dant, on failing to obtain possession of 
the land from defendant 1, surrendered 
the holding to the plaintiff This was 
in 1918 Before 19l8 defendant 1 
had brought a suit on his mortgage in 
the year 1915 and obtained a decree in 
the same year and in execution of his 
mortgage decree put up the mortgaged 
property to sale and purchased it on 
13th November 1916. Plaintiff’s claim 
to recover possession of the raiyati hold- 
ing was resisted by defendant I on tho 
allegation that defendant 1 having pur- 
chased the raiyati holding in execution 
of his mortgage decree could not bo 
ousted by the plaintiff This defence 
found favour with the trial Judge and 
the trial Judge dismissed the plaintiff’s 
suit. On appeal, the lower appellate 
Court reversed the decision of the trial 
Judge and gave a decree to the plaintiff 
for khas possession of the lands in 
suit. Defendant 1 has appealed to this. 
Court. 

As observed before, tho plaintiff’s’ 
claim for possession was based on an 
abandonment by the tenant. The ques- 
tion is whether tho circumstances in the 
case were sufficient to make out a case 
of abandonment. We are of the opinion 
that they were. It is true that so long 
as the mortgage in favour of defendant 1 
subsisted, there could not be an aban- 
donment because even after tho mortgage 
the tenant retained in himself some in- 
terest in the property, namely, the right 
of redemption. But when the defen- 
dant 1 obtained a mortgage-decree and 
in execution of that mortgage-decree pur- 
chased the holding, there, after his pur- 
chase, remained no interest left in the 
tenant. Tho learned advocate for the 
appellant drew our attention to the cases 
in Pran Krishna Pal v. Atul Krishna 

(1) and Sital Chandra v. Parbati Charan 

(2) . But in both these cases the mort- 

(1) [1918J 22 G. w. ]sr‘“662=46 T C. 17tk “ 

(2; A. I. R. 1922 Cal. 32. 
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gage was nob in respect of the entire 
property but in respect of a portion only 
and 30 , even after the sale in execution 
of the mortgage decree on the basis of a 
mortgage of a portion of the property 
only, the tenant could not be said to 
have parted with the whole of his in- 
terest therein. We are, therefore, of 
opinion that the facts established in the 
case were suflicient to make out a case 
of abandonment, and if there was an 
'abandonment the plaintiff landlord was 
entitled to a decree for khas possession. 

We are, therefore, unable to interfere 
with the decree which the learned Dis- 
trict Judge has made in the case. The 
appeal is, accordingly, dismissed with 
costs 

Garlick, J. — I agree. 

A L /r K. Appeal dismissed. 
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Page, J. 

Aarahuido Nath Tagore and another — 
Plaintiffs. 

V. 

Monorama Debt — Defendant. 

Original Civil Jurisdiction Suit No. 80 
of 1928, Decided on 16th May 1928. 

(a) U%ndu Law — Widow — Adverse pos- 
session against — Reversioners are bound. 

Where a Ilindu widow has lost her title and 
interest in the husband’s property by adverse 
possession, the adverse possession also bars the 
right of reversioners. There is no difference 
between the loss of the reversioners’ rights by 
adverse possession against a widow, and the 
loss of such rights by an adverse decree against 
her : 9 W. Jt. 505 , 9 M. I. A. 603; and Oolu/c- 

mom V. Digumber De, 2 Boul. Rep. 193, Foil.: 
A. I. R. 1925 P. G. 249, Expl. [P 672 G 2] 
(6) Frecedents — Binding e ffect. 

The interpretation which their Lordships of 
the Privy Council put upon a prior Privy 
Con cil case is binding upon all the Courts 
of India. [P 673 C 2J 

(c) Limitation Act, Art. 141 — Applicability. 
Article 141 dees not apply to moveable pro- 
perty. [P 574 C 2] 

^ {d) Limitation Act, S. lO~Blainii Jf suing 
to enforce personal right of management of 
trust — Defendant not claiming right adverse to 
trust — S. 10 does not apply. 

Where the defendant does not purport to 
hold the property in a manner adverse to trust, 
and the plaintiffs do not purport to bring their 
suit either as beneficiaries under the trust, or 
on behalf of the trust, but for their own per- 
sonal right to manage or in some way to con- 
trol the managemant of the endowment, S. 10 
does not apply : 6 All. 1 (P. C,), Appl. 

[P 674 C 2] 
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A. N. Chaudhuri and B. K. Ohosh — 
for Plaintiffs 

B. L. Mitter^ N. Sarkar and S. M. 
Bose — for Defendant 

Judgment. — The controversy in this 
case relates to a dispute among certain 
members of the Tagore family over the 
right to administer the trusts of the 
will of one Kiranmali Mukerjee. 

The suit arises in this way : Bono- 
mali Mukerji founded and dedicated to 
two deities a temple in Monoharpukur 
Koad, Ballygunge. lie died in 1892, leav- 
ing him surving Kiranmali Mukerjee 
and a daughter Mahaprova Debi. The 
daughter had two sons Aurabindo and 
Kabindra, and they are the plaintiffs. 
On 9tli November 1903 Kiran died, hav- 
ing made a will of which he appointed 
one Pundarikakshya the executor and 
trustee. In his will, Kiran stated that 
he died possessed of no moveable or im- 
movable properties, and that he had 
made provision for his wife Mayabini 
Debi ; and he directed the executor and 
trustee to pay his debts, and to celebrate 
the pujah of the two deities at the tem- 
ple in Ballygunge in the same manner 
that he had done in his lifetime. He 
further directed inter alia that a sum of 
Rs 10,000 the subject-matter of a life 
policy should be collected, and that out 
of the proceeds certain legacies should 
be paid, and the balance of Rs. 8,000 
invested in 3a per cent Government 
securities. Out of the income accruing 
from the Rs. 8,000 twelve Brahmins 
were to be fed on the occasion of the 
anniversary of the sradh of his father and 
mother and the expenses of the pujahs 
were to be defrayed, and he directed 
that the balance (if any) of the income 
should be spent on the construction and 
repairs of the temple. 

Whether Pundari on Kiran ’s death 
became the sebait of the deities, with 
such consequences as would follow there- 
from, I do not propose to decide in this 
case, not' because such matters are not^ 
relevant, but because in the plaint it is 
specifically requested that matters con- 
nected with the sebaiti should be ex- 
cluded from the scope of the suit, and, 
in my opinion, having regard to the 
nature of the claim, I am in a position 
othorwi|o to dispose of it. 

* Now Pundari was not a beneficiary 
under Kiran’s will, but was a bare trus- 
tee of the ‘funds which were charged 
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for debutfeer purposes. From the death 
of Kiran until the death of Pundari on 
23rd October 1910 Pundari faithfully 
and duly carried out the trusts of 
Kiran'a will. After Pundari’s death, 
however, it was ascertained that under his 
will he had left all his property to his 
wife, who was the younger sister of the 
wife of Bonomali, and a daughter of the 
late Maharaja Tagc?re. He appointed 
his wife the executrix of the will, and 
further provided that 

the aforesiiid executrix of mine, her heirs or 
he whom she may appoint, shall continue to 
spend in connexion with the sheba of the God 
and Goddess at Ballygunge, in the same m. in- 
ner which i have been spending, the income 
derive! from the Government promissory notes 
to the value of Rs. 8,000 which are with you, 
and which belonged to the estate of Kiran. 

By his will, therefore, Pundari pur- 
ported to appoint the defendant, his 
wife, the trustee of the property that 
had passed to him as trustee under the 
will of Kiran That in my opinion, ho 
was not entitled by law to do, and it is 
the common case of both parties that 
after the death of Pundari, the defendant 
did not become entitled to act as the 
trustee of the will of Kiran or to have 
the possession or management of the 
trust property. Who, then was entitled 
to act as the trustee ? It is the common 
case of both parties, and for the purposes 
of this suit I will assume, without decid- 
ing, that the persons entitled to the pos- 
session and management of the trust 
property under Kiran’s will were Kiran’s 
heirs. Again, it is common ground that 
#he heir of Kiran' was his widow Maya- 
bini, and that the reversionary heirs 
were the plaintiffs. Assuming, there- 
fore, that Mayabini was entitled to pos 
session of the trust property, and to 
carry out the trusts created under the 
will of Kiran, it is conceded that she 
never took possession of the trust pro- 
perty, or exercised her rights as trustee 
under Kiran’s will. From the death of 
Pundari in 1910 until the present time 
I hold that the defendant ‘has been in 
exclusive possession of the trust pro’ 
perty, and that the trusts of Kiran’s 
will throughout this period have been 
faithfully carried out by the defendant 
openly, and as of right, and without ask- 
ing or obtaining Myabini's permission 
in that behalf. The defendant was ex- 
amined on commission. 1 refer to cer- 
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tain questions, and the answers that 
she made : 

Q. 35. How did your husband entrust you 
with the charge of the idol ? By his will, and 
I have carried on the sheba in the same man- 
ner in which my husband had been doing. 

Q. 36. Did Mayabmi know that your hus- 
band had entrusted you by his will with the 
sheba Yes. 

Q. 37. Generally were the facts that Kiran 
and your hasband by their will made provision 
for the sheb<i ^vell-kno^\n in the family, or 
were they kept secret ^ Nothing was kept 
secret. Everybody knew about it. 

Q. Did ]\Iayabini ever make any claim 
against either you or your husband m respect 
of the sheba Never. 

Q, Did your husband or }ou ever take 
IMayabini’s permission or consent in the 
matter of the Thakur and the sheba ? 
Never. 

As thefts had occurred at the temple 
the defendant was asked: 

Question 138. — Did you send information to 
Mayabini of these thefts’ Where was-she at the 
time — -Well, one thing I remember is that she 
was alive, but why should I inform her when 
the thakur was mine 

I hold upon the evidence that from 
the death of Pundari in 1910 until the 
present time the defendant openly, and 
as of right, to the knowledge and withouc 
obtaining the permission of Mayabini or 
the plaintiffs or anybody slse, in fact, 
has been in possession of the trust pro- 
perty, and duly has carried out the trusts 
of Kiran’s will in respect of this de- 
butter estate. I hold further that in the 
circumstances her acts and possession 
were adverse to the rights of Mayabini, 
and if, and in so far as Mayabini as the 
heir of Kiran was entitled to the posses- 
sion and management of the trust pro- 
perty, it is conceded by the plaintiffs 
and I hold that her rights and title were 
barred by limitation. 

But that does not dispose of the plain- 
tiffs’ claim for learned counsel contended 
that the plaintiffs as reversioners could 
not be prejudiced by any act or omission 
on the part of Mayabini, and, although 
Mayabini through her negligence or other- 
wise hadTost her rights as the heir of 
Kiran by adverse possession, the rights of 
the plaintiffs as Kiran’s reversioners were 
thereby not affected, for they claimed 
through Kiran and not through Maya- 
bini, his widow. In support of his con- 
tention M. A. N. Choudhury cited i^an- 
chordas Vandravandas v. Parbhatibhai 
(1). I confess that if the matter were 
res integra, or if the meaning and effect 

(Ij Llb99J 23 Bom". 725=26 I. A. 71=1 Bom 
L. R. 607=7 Sar. 543 (P. 0 ). 
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of the decision in Banchordas* case (l) 
had not been explained by the Judicial 
Committee in Vaithiatiiiga Miidaliar v. 
Srirangath Anni (2) I should have 
thought that the view which the plain- 
tiffs urged upon the Court was correct, 
as being in consonance with the concep- 
tion of the widow’s estate in Hindu law. 
And the reason is this: that a Hindu 
reversioner has no right or interest in 
praesenti in the property which a female 
owner holds for her life, until it vests 
in him on her death, should he survive 
her, he has nothing to assign or to re- 
linquish, or even to transmit to his heirs. 
His right becomes concrete only on her 
demise , until then it is a mere spes 
successionis per Syed Ameer Ali in 
Amrit Narayan v Gaya Singh (3). No 
doubt, if by reason of the widow’s acts 
or omissions there is danger that the 
corpus of the estate may be wasted 
appropriate steps may be taken by 
the reversioners to prevent the wastage 
taking place, but I doubt whether it is 
in accordance with the principles of the 
Hindu law of inheritance that the re- 
versionary heirs, who during the sub- 
sistence of the widow’s estate have no 
present right or interest in the property, 
and who do not in any sense trace their 
title through the widow, should lose their 
rights as reversioners merely because 
the widow has suffered her title and 
interest in the estate to be destroyed 
by adverse possession. I have ventured 
to indicate my opinion on this subject 
because in Vaithialinga' s case (2) the 
Judicial Committee did not think it ne- 
cessary for the purposes of that case to 

make any formal pronouncement upon 
this point” (ibid p. 893), although 
in the present state of the authorities [ 
am clearly of opinion that the contention 
of the plaintiff’s cannot prevail, and that 
the plaintiff’s claim as the reversioners 
of Kiran is barred by limitation. 

The law stands in this way: In 1852, 
before the enactment of the Limitation 
Act (14 of 1859), Peel, G. J. observed 
that: 

it has been invariably considered for* many 
years that the widow fully represented the 
estate, and it is also settled law that adverse 
possession which bits her bars the heir after 
her which would not be the case if she were 

^ G) A. I. R. 1925 P. C, 249~1B Mad. 883=62 
I. A. 322 (P. C.). 

(3) a’i.’r. 1917* P.‘c. 95=45 Cal. 590=45 
L A. 35 (P. 0.}. 
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a mere tenant for life as known to the English 
law: Golackmani Debi Digumber De (4). 

Again, in 1863, in Katama^Natchiar v. 
Baja of Shivagimga (5) the Judicial 
Committe laid down that 
the whole estate would for the time be vested 
in her, absolutely for soma purposes, though 
111 some respects for a qualified interest and 
until her death it could not be ascertained 
who would be entitled to succeed. The same 
principle which has prevailed in the Courts 
in this country as to tenants-in-tail represen- 
ting the inheritance would seem to apply to- 
the case of a Hindu widow and it is obvious 
that there would be the greatest possible in- 
convenience in holding that the succeeding, 
heirs were not bound by a decree fairly and 
properly obtained against the widow. 

Now it is settled beyond doubt or con- 
troversy that a decree fairly obtainedi 
against a Hindu widow in respect of a! 
transaction in which the 'represents the 
estate is binding upon the reversioners: 
Shivagunga's case (5) supra; Jugal 
Kishore v Jotendra Mohan (6), Hart' 
nath Chatterjee v. Matliur Mohan (7), 
Vaithalinga'.'i case (2) supra, and on 
principle I can find no ground upon 
which to differentiate between the loss 
of the reversioner’s rights by adverse 
possession against a widow, and the 
loss of such rights by an adverse 
decree against her. In Nobin Chandra 
C haler ahartty v. Tssur Chundcr Ch acker' 
batty (8) Peacock, 0. J , observed that: 

It is sdid that the reversionary heirs could 
not sue (for possession) duing the lifetime of 
the widow, and that, therefore they ought 
not to be barred by any adverse holding against 
the widow at a time where they could not sue. 
But when we look at the widow as a repre- 
sentative, ’and see that the reversionary heirs- 
are bound'by decrees relating to her husband’s 
estate which are obtained against her without 
fraud or collusion, we are of opinion that they 
are also bouud by limitation, by which she 
without fraud or collusion -is barred. 

I respectfully agree with the view ex- 
pressed by Jackson, J., in the same case 
when his Lordship observed that 
it has been distinctly held by the Privy Council 
in the Shivagunga case (5) that a decision 
fairly arrived at without fraud or collusion in 
the presence of a Hindu widow in possession 
of the estate will bind -reversionary heirs, that 
being so decided it appears to me impossible 
to escape the Conclusion that an adverse pos- 
session which barred the -widow will also bar 
the heirs (ibid p. 610; se also per Maopherson, J. 

( 4 ) 2 Boul. Rep. 193. . . 

(5) [1863J 9 M. I. A. 539 (P. 0.). 

(6) [1884] 10 Cal. 985=11 I. A. 66=4 Sar. 
553 (P. 0.). 

(7) [1894] 21 Cal. 8=20 I. A. 183=6 Bar. 
334 (P. 0.). 

(8) 9 W. R. 505=B. L. R. Sup. Vol. lOOS 
(F. B.). 
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in Harinath Chakrabutty t. Mathur Mohan (7). 

Now, it must be taken as settled that 
the law thus stated is the common law 
of the Hindu community, and when 
applied to the facts of the present case 
it is fatal to the plaintiffs’ claim. 

But has not the law been altered by 
legistation since these judgments were 
delivered? That is a question which has 
occasioned much disoussion and given 
rise to a serious difference of opinion 
among the Courts in India. 

Under the Limitation Act (14 of 1859, 
Ss. 12 and 16) the limitation for suits to 
recover immovable and moveable property 
was 12 and 6 years respectively “ from 
the time the cause of action arose. ” But 
under the Limitation Act (9 of 1871, 
Sch. 2, Art. 142) a suit by a Hindu 
reversioner 

entitled to the possession of immovable pro- 
perty on the death of a Hindu widow 

must be brought within 12 years of the 
time when the widow dies ”, and under 
the Limitation Act (15 of 1877, Sch. 2, 
Art. 141 a) 

like suit by a Hindu or Mahomedan entitled 
to the possession of immovable property on the 
death of a Hindu or Mahomedan female 

must be brought within 12 years of the 
time “ when the female dies ” Art. 141, 
Sch. 2, to the present Limitation Act 
(9 of 1908) is in the same terms. With 
respect to moveable property, however, 
there has been no change in substance, 
for in the later Acts the period of limi- 
tation is six years from the time “ when 
the right to sue accrues ” Art. 118 (1871), 
Art. 120 (1877 and 1908). 

Now, in Srinath Eur v. Prosonna 
Kumar Ghose (9), a Pull Bench of the 
Calcutta High Court held that the Limi- 
tation Acts of 1871 and 1877 had effected 
a change in the law, and 
that the rule which was laid down under the 
Limitation Act of 1859 is no longer the law 
under the Acts of 1871 and 1877. A reversioner 
who succeeds to immovable property has now 
12 years to bring the suit from the time when 
the estate falls into possession : per Garth, 
C. J., ibid at p. 937. 

The same view was taken by the 
Allahabad High Court in Bamkali v. 
Kedarnath (10), and by the Bombay High 
Court in Vimdravandas v. Cursondas (11), 
in which case Farran, C. J., observed 
that it (i. e., the legislature) has designedly 

(9) [1883] 9 Cal. 934=13 C. L. R 372 -P. B.). 

(10) [1892] 14 All. 156=(1692) A. W. N. 22 

^ ^ (F.B.). 

(11) [1897] 21 Bom. 646. 
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altered the law which formerly prevailed upon 
this subject as laid down in Nobtn Chandra v. 
Issur Ckunder (8), and approved by the Privy 
Council in Amrito Lai v. liajoni Kant (12) is 
obvious, (ibid at p. 669). 

In 1899 Vundravandas' case (11) was 
heard on appeal by the Privy Council under 
the name of Bimchordas v. Parbatihhai 

(1) , and the decision of Farran, C. J., 
and Tyabji, J., in substance, was affirmed, 
their Lordships, however, further holding 
that even in respect of moveables to 
which Art. 141 did not apply the rever- 
sioners’ “ right to this property, if any, 
accrued at the death of ” the widow. 

I shall not presume, indeed, it would 
be of no avail to express my own opinion 
as to what was decided in Bunchordas's 
case (1), for in Vaithialincja v. Snraiiath 

(2) , the Judicial Committee explained 
what was the meaning and effect of that 
decision, and the interpretation which 
their Lordships put upon that case is 
binding upon all the Courts of India, 
The Judicial Committee, as I apprehend 
the judgment in Vatikialinga’s case (2), 
were of opinion that Sir Richard Couch, 
who had delivered the judgment of the 
Board both in Bunckofdas's case (1) and 
in Ilannath CJiuclcrlntty v Mathur 
Mohan (7) did not intend in Bunchordas's 
case (1) in any way to discredit the rule 
laid down in Shivagunga's case (5) which 
had expressly been approved and applied 
in Harinath Chatterjee v. Mathur Mo'ian 
(7), and that in Bimchordas v. Parvoti- 
hhai (1), in the circumstances obtaining 
in that case, there was no room for the 
application of the rule in Shivagunga' s 
case (5) What, then, was decided in Han- 
nath Chatterjee v. Mathur Mohan (7) ? 
In that case the question that fell for 
determination was whether the rule in 
Shivagunga's case (5), namely, that an 
adverse decree against a Hindu widow 
bound the reversioner, was applicable to 
the case where a daughter (by name 
Sampurna) had succeeded to the widow’s 
estate. Sir Richard Couch delivered the 
judgment of the Board, and in reference 
to a contention that the plaintiff as rever- 
sioner had by the terms of Art. 141 a 
period of 12 years from her (i. e , Sam- 
purna’s) death to bring his suit, observed 
that 

their Lordships see no ground for this con- 
tention. The words entitled to the posses- 
sion of immovable property ” refer to the exist- 
ing law. Under that law the nlaintiff, bei’^c 
(l2yTl874] 2 I. A. U3~i5 BPilPR, 1U=3 S .t. 

430=23 W. R. 214 (P. G.). 
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bound by the decree against Sampurna, would 
not be entitled to bring a suit for possession. 
The intention of the law of limitation is not to 
give a right when there is not one, but to inter- 
3 ose a bar after a certain period to a suit to 
jnforce an existing right. The purpose of 
3oh. 2 in each of the Acts is only to prescribe 
;he period of limitation for the suit. That 
ippears from S, 4 of each Act. The prescribed 
)eriods are to be applied to suits founded on 
he existing law, and Art. 141 cannot be con- 
itrued, as altering the law respecting the effect 
jf a decree. 

In Sardar Sundari v. Dayamayi Dasya 
(13), Jackson, and Tottenham, JJ., had 
taken the same view, holding that 
the person entitled to the possession of im- 
movable property cn ths death of a Hindu 
widow means a person who succeeds to a cer- 
tain right which is in being on the death of the 
Hindu widow, and that if the title which would 
have enabled that widow to hold the estate as a 
widow had become barred before her death the 
reversioner who would be the next taker is not 
to be entitled to possession of the property on 
the death of the widow. 

Now, in Vaithilinga's case (2), al- 
though it became unnecessary for the 
Judicial Coraraittoe to make any formal 
pronouncement upon ” tho question whe- 
ther adverse poss( ssion obtained against 
a Hindu widow binds the reversioners, 
inasmuch as in that case it was held that 
the reversioner’s claim was barred under 
Art. 129, Sch 2, Act 9, 1871 ; never- 
theless, as the issue had been raised 
and canvassed both in the Indian Courts 
and in tho Privy Council their Lordships 
proceeded to examine the case-law as to 
the effect upon the rights of the rever- 
sioners of a title gained by adverse pos- 
session against a Hindu widow. It may 
be that the observations of the Board 
upon that matter were obiter, but merely 
upon that ground I should not bo entitled 
to disregard them, and the less so as their 
Lordships indicated clearly how in their 
opinion the law upon the subject stands. 
After analyzing the material oases and 
expressing approval of the law as laid 
down in the earlier authorities, Sir John 
Edge observed that 

the result of the oases to which their Lordships 
have referred shows, in their opinion, that the 
Board has invariably applied tho rules of the 
Shivagungd* s case (5) as sound Hindu law 
where that rule was applicable. 

In these circumstances, therefore, I 
hold that the common law of the Hindu 
community which is to be collected from 
Goluchmani Dasi v. Digamhar De (4), 
Shivag 2 inga*s case (5), and Nahin Chun- 
dar Omkerhutty v. Issur Chunder 
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Chuckerbutty (8), is still the law of the 
land and has been neither abrogated nor 
varied by any legislative enactment. 

Now, the trust property in suit is 
moveable property to which Art. 141 is 
not applicable, but whether the appro- 
priate article of the Limitation Act is 
Art. 49 or Art. 120 in either case, and 
notwithstanding Eiinchordas v Parvati- 
bhai (l), I hold th^t the plaintiffs’ claim 
to recover possession of such property 
from the defendant fails as it is barred 
by limitation. 

That disposes of all the questions 
raised in this case with respect to the 
trust property, for it is to be observed 
that the plaintiffs have not brought this 
suit as the trustees, but as the heirs of 
Kiran. Mr. Chowdhuri in his reply ex- 
pressly stated that the plaintiff’s did not 
sue in a representative capacity as trus- 
tees, and it is obvious, having regard to 
the frame of the suit and the form of the 
pleadings, that S. 10, Lim. Act, does 
not apply The defendant did not pur- 
port to hold the property in a manner 
adverse to the trust, and the plaintiffs 
did not purport to bring this suit either 
as beneficiaries under the trutt, or on 
behalf of the trust, but 
for their own personal right to manage or in 
some way to control tho management of the 
endowment. The consequence is that the case 
does not fall within S 10, Lim. Act ; Baluant 
liao Bishwant Chancha Char v. Puranmal 
Chobey (14). 

In substance and in fact the plaintiffs 
are suing in their personal capacity as the 
heirs of Kiran to recover possession of such 
part of the estate of Kiran as came into 
ihe defendant’s possession as the executrix 
of Pnndari. But I hold upon the facts 
that the plaintiffs have not proved that 
the defendant as the executrix of Pundari 
or otherwise obtained possession of any 
property that belonged to Kiran other 
than the trust property. The defendant 
has been examined and cross-examined, 
and her evidence supports the conclusion 
at which I have arrived. The statement 
in Kiran’s will that he had no moveable 
or immovable property further streng- 
thens that view, and, in my opinion, an 
examination of tho affidavit of assets 
filed in connexion with Kiran’s will places 
the matter beyond doubt or controversy. 
I find, therefore, upon the evidence that 
the plaintiffs have failed to prove that the 

(14) [1884] 6 All. 1=10 I. A. 90=13 C. L. R. 

39=4 Bal. 436 (P. C.). 


(18) [1880] 5 Cal. 938. 



1928 

defendant has been in possession, or is in 
possession of any part of Kiran’s estate 
exclusive of the debutter property. The 
plaintiffs’ claim contains other forms of 
relief, but these are ancillary to the main 
claim for posse-sion. 

For these reasons the suit must be dis- 
'missed with costs on scale No. 2 including 
6he cost of the commission. 

D.D. '' Suit dismissed. 
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Rankin, C. J., and Chotzner, J. 

Satya Narain Mohata — Accused — 
Appellant. 

V. 

Emperor — Opposite Party. 

Oriminal Appeal No 1 of 1927, Deci- 
ded on 2nd December 1927, from order of 
Costello, J., D/- 2lst June 1927. 

(a) Criminal trial— Facts miteml to con- 
stituie an o Jfence must be stated in a charge — 
Allegations not essential though stated can he 
omitted Without detriment to the accused as 
surplusage — Whether charoe is good or bad %s 
to he judged not after proof of facts but is to be 
^een at the beginning of the trial. 

In order to convict a min of an offence, all 
the material facta which constitute the offence, 
and which are necessary to enable the parties 
<40 avail themselves of the verdict and jud;;ment, 
should the same charge be again brought for- 
ward, must be stated upon the indictment, and 
all these requisite allegations must be satisfied 
in evidence, and proved as laid. But allega- 
•tions not essential to such purpose which might 
be entirely omitted without affecting the charge 
against the person and without detriment to the 
indictment are considered as mere surplusage 
and may be disregarded in evidence. The 
indictment may be good or bad, but it cannot 
depend upon the facts which will ultimately 
be found by the jury and it must be good or bad 
at the beginging of the trial : A. I. H. 1922 Gal, 
107, Rel. on. [P 67G C 2, P 677 G IJ 

An accused was tried jointly with another on 
O) a charge of conspiracy to cheat a certain 
company. He was also singly tried at the same 
time (2) for cheating the same company in res- 
pect of certain certified report of daily work, 
and (3) for dishonestly using as genuine the 
document stated above. The charges on (2; and 
(3) contained the following words : “in pursu- 
ance of the conspiracy in the first charge men- 
tioned.” The jury found the accused not guilty 
on the charge of conspiracy bud found him 
guilty of the other two charges. It was con- 
tended that in view of the verdict of not guilty 
on the charge of conspiracy the oonviction on 
the other charges would not stand. 

Held ; that the only function of the words 
“in pursuance of the conspiracy in the ^first 
oharge mentioned” was to make it plain that 
counts (2) and (3) had no reference to • inde- 
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pendent offences or to a difierent subject-matter 
than the first count and there was no objection 
to the jury-convicting under counts (2) and (3) 
although they acquitted on the first. 

[P 677 C 1, 2] 

(6) Criminal P. C., S. 342 — Accused jointly 
tried — One giving one explanation — Judge can 
take another statement from the co-accused. 

Where two persons are jointly tried for an 
offence and one of them has given an explana- 
tion upon certain mitter in the case, the Judge 
can take in his duoretion another statement 
from his co-accused under S. 312. [P 677 G 2] 

(c) Calcutta High Court Original Side RuleSy 
Ch. 2, Rr. 1 and 4 — Criminal appeal from 
original side— -Question whether a vakil can 
act IS not concluded by Criminal Procedure 
Code but by the rules of the High Court — Cr4- 
rninal P. C., S$. 340 and 449. 

The question whether a vakil can act for a 
party in a criminal appeal from the Original 
side of a High Gourt depends upon the rules 
of that Gourt and is not concluded by anything 
in the Griminal P G. CPj678 G 1] 

(d) Calcutta High Court Original Side RuleSf 
Ch. 2, R. 1 and 4 — Criminal appeal from 
original side — A vakil cannot act unless a 
guestion of Hindu or Mahomedan law is 
involved. 

A vakil cannot act in an appeal from a trial 
held on the original side before a Judge and a 
jury at the High Gourt Sessions, unless in such 
appeal a question of Hindu or Mahomedan law 
or usage should arise. [P 681 G 1] 

N. Sircar and Satiiidra Nath Mukerji 
— for Appellant 

A K Basu^ Mis’i Sorabji and Sachin^ 
dra Nath Banerjee — for the Crown. 

Rankin, C, J. — In this case the ap* 
pellanb Satya Narain Mohata was put 
upon his trial jointly with one Nanda" 
lal Banerjee at the High Court Sessions 
before Costello, J , and a jury. The facts 
out of which the case arose were alleged 
to be that Messrs. Bird and Com- 
pany had a contract to supply labour to 
Messrs Kilburn and Company in con- 
nexion with the managing agency of the 
latter firm for tfie India General Steam 
Navigation Company Limited. It ap- 
pears that there was an office at a certain 
ghat. It appears that Messrs. Bird and 
Company gave a suh'contract for the 
supply of this labour to the appellant. 
The appellant was to ha paid at a flat rata 
based u’pon the number of maunda 
actually handled or transhipped by the 
coolies whom he supplied. The rate was 
nob quite the same for all articles bub ifc 
was a system of payment which depended 
upon the number of maunds that had been 
handled. The first accused, Nandalal 
Banerjee was a clerk or servant of Messrs. 
Bird and Company and the system as 
regards payment was alleged to hare been 
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that certain vouchers were prepared by 
accused 1 and that accused 1 to a 
large extent looked after the business 
of the present appellant and assisted 
him in various matters connected with 
the supply of labour and obtained pay- 
ment from Messrs Bird and Company. 
In these circumstances it was said that 
after certain records giving the weights 
of the different goods handled had been 
checked and passed on behalf of Messrs. 
Kilburn and Company these records were 
falsified and bills were presented on behalf 
of the present appellant to Messrs. Bird 
and Company for a larger sum than was 
justly due To give a particular illustra- 
tion which is referred to in one of the 
counts at the trial it is said thit figure 
“36” maunda was changed into “4036”. 

In these circumstances the accused 
were put upon their trial jointly and the 
charges against them were as follows : 
The first charge alleged that between 
February and August 1926 they were 
parties to a criminal conspiracy to cheat 
Messrs. Bird and Company The second 
count was against the present appellant 
alone and accused him of cheating Messrs. 
Bird and Company in respect of a certain 
certified report being the daily report of 
work done on the 7th July 1926 The 
third count was against Nandalal Banerjoe 
alone and accused him of abetting the 
offence of cheating described in the 
second count. The fourth count was 
also against Nandalal Binerje3 alone and 
accused him of committing forgery in 
respect of the same document as is men- 
tioned in the second count, namely a 
certified daily report of work done on the 
7th July 1926, and the fifth count was 
against the present appellant charging 
him with having dishonestly used as 
genuine the document referred to in the 
previous Court. 

Now, the jury found the two accused 
not guilty on the first count of con- 
spiracy but they found the present appel- 
lant guilty on the second count of the 
crime of cheating and they found Nanda- 
lal Banerjee guilty of abetting that. 
They also found Banerjee guilty of the 
charge of forgery aud the present appel- 
lant guilty of dishonestly using as genuine 
the forged document. 

In these circumstances Mr. Sircar on 
behalf of the present appellant calls 
attention to the fact that in the second 
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and the fifth counts on which this man 
has been convicted and sentenced the* 
charge is that “he” in pursuance of the 
conspiracy in the first charge mentioned 
“cheated Messrs. Bird and Company and 
that “in pursuance of the conspiracy in 
the first charge mentioned” he dishonestly 
used a forged document as genuine and 
the first .question which arises is this: 
If the jury have negartived the conspiracy 
can ‘a- conviction on these two counts^ 
stand ? 

Now it appears to me, to deal with 
that question first, that the conviction 
on those two counts is quite in order,, 
the reason being that the words “in pur- 
suance of the conspiracy in the first 
charge mentioned” find their place in 
these charges not because they are any 
element of the offence alleged in the 
second or the fifth count but because 
they are proper words to show as tho 
truth and substance of the matter was, 
that the accused were being (rightly or 
wrongly) charged with offences all hav- 
ing reference to the same subject-matter 
or series of transactions and properly 
brought together in one indictment. 

In this connexion it may be desirable 
to point out that there has always been 
au important branch of the law as regards 
indictments which is referred to some- 
times as the doctrine of surplusage. 
A very elaborate treatment of this may 
be found in Russel on Crimes, Book 6, 
Gh. 2, S. 3, and from this I will take 
the following statement of the law : 

la order to convict a man of an oflenoej 
all the material facts which constitute the' 
offence, and which are necessary to enable the , 
parties to avail themselves of the verdict and ' 
judgment, should the same charge be again ! 
brought forward must be stated upon the indict* i 
meat, and all these requisite allegations must* 
be satisfied in evidence ani proved as laid. Bat ' 
allegations not essential to such purpose which , 
might be entirely omitted without affecting the ; 
charge agiinsb the prisoner and without detn I 
ment to the indictment are considered as mere 1 
surplusage and may be disregarded in evidence. 

In illustration and in support of that 
statement I will refer to two cases only. 
The first is the case of Bex v. Hunt (1),. 
whore Lord Ellenborougb said : 

If an indictment charges that the defendant 
did and caused to be done a particular act it is 
enough to prove either. The distinction runs 
through the whole criminal law, and it is in*^ 
variably enough to prove so much of the indiot- 
menUas shows that the defend mt has com- 
mitted a subtantiv© orimi therein spe cified. 

(1) [1811] 2 Camfbell 5:;3. 
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The Courfe of King’ji Bench in the 
well-known case of The King v. Holling- 
herrij (2), had before them a charge of 
conspiring falsely to indict one A B 
for keeping a gaming-house for the pur- 
pose of extorting money from the said 
^ B. The jury found the defendants 
guilty of conspiring to indict A B for 
the purpose of extorting money but not 
to indict him falsely and upon that the 
conviction was upheld with these obser- 
vations : 

In criminal cases it is sulTicient for the pro- 
secutor to prove so much of the charge as 
constitutes an offence punishable by law. This 
was an indictment for conspiring falsely to 
indict a person for the purpose of extorting 
money. The jury found the defendants guilty 
of conspiring to prefer an indictment for the 
purpose of extorting money and that is a 
misdemeinour whether the charge be or be not 
false. 

It is said, however, that the words^ in 
the second and the fifth counts in 
pursuance of the conspiracy in the first 
charge mentioned ” cannot be omitted 
without detriment to this indictment 
because it is said that if they are omitted 
there will be nothing to show that the 
specific offences alleged in those counts 
arise out of the same subject-matter as 
the alleged offence under the first count. 
Upon that question it appears to me that 
the appellant’s appeal cannot succeed. 
The indictment may be good or bad but 
it cannot depend upon the facts which 
will ultimately be found by the jury 
and it must be good or bad at the be- 
ginning of the trial If the only func- 
tion of those words is to make it plain 
that the second and the fifth counts 
have no reference to independent offences 
or to a different subject-matter than the 
first count then it seems to me that 
there is no objection at all to the jury 
convicting under the second S/Ud the 
fifth counts although they acquitted 
upon the first. This matter was con- 
sidered by a Division Bench consisting of 
Newbould and Suhrawardy, JJ , in 
the case of Ahdal Salim v. Emperor 
(3). The particular passage which 
deals with this matter is at p 596. 
In my judgment there is no validity in 
the objection that has been taken. It 
would have been quite possible to re- 
arrange these counts differently, to have 
begun with what was in fact the secofid 

[i8257Tir.“^c. r7 345=3 

L. J. (O.S.) K. B. 226. 

<3) A. I. R. 1922 Gal. 107=49 Cal. 573. 


count and to have added the charge of 
'conspiracy last, provided only that suit- 
able words were used in each count to 
show that they related to the same series 
of transactions. So far as the counts 
other than the first count are concerned 
they all have reference to cheating ac- 
complished by means of forgery of the 
daily report of the 7th July 1926 and it 
is quite clear, therefore, that they merely 
specify the various sections of the Indian 
Penal Code which the course of conduct 
of the accused offends against. 

It remains, therefore, only to consider 
the question whether the direction of 
the learned Judge was correct and suffi- 
cient. In our opinion, the learned 
Judge’s summing up is unexceptionable. 
It is very elaborate upon each point 
that arose for decision. It was quite 
open to the jury to find Nandalal 
Banerjee guilty of abetment although 
they did not find a conspiracy, because 
conspiracy is only one of the possible 
ways of abetment by the definition given 
in the Indian Penal Code. 

It was suggested by Mr. Sircar that 
the learned Judge in certain passages 
put too strongly to the jury the view 
that the appellant was the only person 
interested in getting overpayments; 
but if the charge be taken as a whole 
that matter was very fully dealt with. 
It would appear that as between these 
two accused their defences were at vari- 
ance upon that very point. 

Mr. Sircar complains that after the 
appellant had given an explanation upon 
this matter the Judge ou^ht not to 
have taken another statement from hisoo’ 
accused under S. 342, Criminal P. C. In 
my judgment that was entirely in the 
discretion of the learned Judge and he 
has not used his discretion unfairly. 

The view taken by the jury as they 

were careful to explain was this : that the 

appellant was the principal and that 
Nandalal Banerjee who seems to have 
been a clerk on a small pay and an old 
man was a mere tool of the appellant. 
That may very well explain why the 
jury took a merciful view and acquitted 
both on the charge of conspiracy. We 
are not concerned with the question 
whether the jury’s verdict was com- 
pletely logical upon such a matter. It 
is sufficient that the jury have convicted 
this appellant upon the charge of cheat- 
ing and the charge of using dishonestly 
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a forged dooumenfe knowing ifc to he 
forged. 

In my opinion this appeal must be 
dismissed. The appellant must sur- 
render to his bail and serve out the 
remainder of his sentence 

I pass now to a question of practice 
which was argued in connexion with 
this case. This appeal is brought under 
a new provision — S. 449, Criminal P. G , 
as amended in 1923. It is an appeal 
from a trial held on the original side 
before a Judge and a jury at the High 
Court Sessions. It was represented to 
us that this appellant desired that a 
vakil of this Court should act for him 
in the matter of this appeal. In order 
that his case might not fail to be pre- 
sented he also employed an attorney so 
as to put himself in order if the Court 
should think that the vakil was nob 
entitled to act in a criminal appeal 
from the original side under the new 
section. I mention that because a point 
which is not raised in this case is the 
question whether it could possibly be 
right to appear by both a vakil and an 
attorney. I confine myself to the ques- 
tion whether in such a case as this it 
is open to a vakil to act for an appellant. 

Now, we were referred to the rules of 
this Court and to certain sections of the 
Criminal Procedure Code by Mr. N. K. 
Basu who was good enou- h to argue this 
matter on behalf of the vakils and by 
the learned Advocate-Cieneral who 
argued it in the interest of the at- 
torneys. In my judgment the question 

I depends upon the rules of this Court and is 
not concluded by anything ia the Crim- 
inal Procedure Code Mr. Basu did not 
icontend that it was outside the powers 
|of the Court by rules to regulate this 
matter, but he drew our attention to 
the terms of S. 419 and to the de- 
finition of pleader ” in S. 4 of the 
Code. Now for the present purpose it 
matters nothing whether the true view 
be that the joint effect of these sections 
is to give the right to the vakils subject 
to any restrictions which the High Court 
by rules may have imposed or whether 
the true view be that the effect of these 
sections is to give the right in question 
to those practitioners who by the rules 
of the High Court are authorized to 
exercise it. It might be said that the 
definition of “ pleader ” in S. 4 of the 
Code means that unless there is a rule 


to the contrary any advocate, any at* 
torney or any vakil can file a memoran- 
dum of appeal under S. 419. If so, that 
might be inconvenient from the .point 
of view of the vakils as much as of the 
attorneys, because it is quite clear that 
if that be the true view then a rulo 
would have to be shown preventing an/ 
advocate from filing a memorandum of 
appeal in such a case as this or prevent- 
ing an attorney from filing a memo- 
randum of appeal in an ordinary crim- 
inal appeal from a mofussil Court. Tho 
point, however, when the actual ‘rules 
of the High Court are considered doe^ 
not fall to be decided by a mere choice 
between the two views I have mentioned. 

I come now to set out the rules of 
this Court wHich bear upon the matter 
and their history in so far as this is* 
necessary to explain them. The rules 
upon which the question depends are. 
Er. 1 and 4, Ch 2 of the original aide 
rules. Eule 1 is : 

Advocate of this Court m^y appear and plead 
for parties on either side of the Court, but on 
the original side or in appeals from the original 
side, not unless instructed by an attorney. 

Eule 4 as it stands now is as follows : 

Vakils shall not appear, plead, or aot for any 
suitor in this Court in any matter on the 
original side or in any matter of appeal 
from any case from the original side unless, 
in suoh appeal a question of Hindu or Maho- 
medan law or usage shall arise, and the Court 
or a Judge thereof shall think fit to admit a 
vakil or vakils to plead for any suitor or suitors 
in that case. In suoh case the vakil or vakils 
so admitted miy plead accordingly. 

On that rule it is necessary to as- 
certain whether this reference to a 
“suitor” or “suitors” points to the 
provision being intended for civil appeals- 
only so as to cut down the generality of 
the expression ‘ in any matter of appeal 
from any case from the original side.” 
If not, then there is an express prohibi- 
tion because on that view by the terna 
of the rule vakils shall not appear, plead 
or act in any mat er of appeal from any 
case from the original side. It is foj? 
this reason that I thought it necessary 
to observe that it did not matter which 
interpretation was put upon the defini- 
tion of “ pleader ” in S. 4, Criminal P. C. 

I come now to see whether in the 
history of this rule there is any light 
to be obtained upon its real intention. 
The word “ suitors ” comes in this con- 
nexion from* 01. 11 of the original 
Charter of 1774. It is repeated in Cls. 7 
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8 and 9 of the Letters Patent, 1862 
which deal with the same subjeot-matter, 
and it is repeated again in Cl. 9 of the 
Le^tters Patent 1865. In Cl. 11 from 
which subsequent clauses all derive 
their language we find this : 

And we do hereby further authorize and em* 
^power the said Supreme Court of Judicature at 
Fort William in Jiengal, to approve, admit, 
and enrol such and so* many advocates and 
attorneys*at-law, as to the said Supreme Court 
of Judicature at Fort William in Bengal shall 
seem meet who shall be attorneys of record, and 
shall be and are hereby authorized to appear 
plead and act for the suitors of the said Sup- 
reme Court of Judicature at Fort William in 
Bengal. 

Whether the idea underlying the 
word suitor ” is that of a person who 
owes suit and service or that of a person 
who is seeking or demanding something 
from a Court there can be no doubt that 
in Cl. 11 of 1774, the term is used in 
the very broadest sense for any client, 
i. e., for any person who may happen to 
require to employ a member of the legal 
profession to do his business tor him. 

In the Letters Patent'of 1862 the clause 
reads as follows : Cl. 7 : 

We do hereby authorize and empower the 
said High Court of Judicature at Forts William 
to approve, admit and enrol such and so many 
advocates as to the said High Court shall seenx 
meet who shall be and are-hereby authorized to 
appear and plead for the suitors of the said 
High Court subject to the rules and directions 
of such Court. 

It seems to be quite clear that the 
ordinary case of an advocate defending a 
prisoner in a criminal trial is governed 
by that clause The same phrase is 
used in Cl. 8 with reference to vakils : 

We do hereby authorize and empower the 
said High Court of Judicature at Fort William 
to approve, admit and enrol such and so many 
vakils as to the said High Court shall seem 
meet who shall be and are hereby authorized 
to appear plead and act for the suitors of the 
said Huh Court subject to the rules and direc- 
tions of such Courti 

It seems quite clear that that language 
is intended to bo read in the same wide 
general way as in Cl. 11 of 1771. When 
the Letters Patent of 1862 was amended 
in 1865, Cls 7, 8 and 9 were rolled into 
one and a certain change was made be* 
cause no longer were the advocates or 
vakils or attorneys authorized to do 
something by the Letters Patent subject to 
a power in the High Court to restrict the 
authority, but the terms of the Lettiors 
Patent of 1865 gave to the High Court 
a power to give such autfhority to each 
branch of the profession as it would 
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think fit to do ; and 01. 9, Letters Pa- 
tent of 1865 went on to say not merely 
the High Court had power to approve, 
admit and enrol so many advocates, at- 
torneys and vakils as to the High 
Court should seem meet, but that 
such cidvocates, vakils and attorneys shall 
be and are hereby authorized to appo>^r for the 
suitors of the said High Court and to plead or 
act or to plead and act, for the said suitors, 
according as the said High Court may by its 
rules and directions determine, and subject to 
such rules and directions. 

The position, therefore, after 1865 was 
that the rights of eioh branch of the 
profession were to be the rights given to 
them by the rules. 

I come now on this question to the 
rules that were made under the Letters 
Patent of 1862 and 1865. As it is not easy 
now owing to the lapse of time to obtain 
the exact words of those rules I pro- 
pose'to set them out in this ijudgment. 
The rules of the High Court under the 
first Letters Patent of 1862 were as 
follows : R 6 : 

Advocates of this Court may appear and 
plead for suitors in any branch of the Court 
civil or criminal. 

Rule 7 : 

Vakils shall not appear, plead or act for any 
suitor in. this Court in any matter of ordinary 
original jurisdiction civil or criminal or in 
any matter of appeal from any case of ordinary 
original civil jurisdiction unless upon appeal 
from judgment in a case of such civil jurisdic- 
tion a question of Hindu or Mahomedan law or 
a question of usage shall arise and the Court or 
Judge thereof shall think fit to admit a vakil 
or vakils to plead for any suitor or suitors in 
that case. 

Now, SO far as appeals are concerned 
it will be noticed that R 7 of 1862 con- 
fines the prohibition of vakils from ap- 
pearing bo cases of appeals from ordinary 
original civil jurisdicticn The reason 
for that is manifest because if one goes 
to the clause which corresponds to Cl 15 
of the present Letters Patent one finds 
that that is Cl. 14 of 1862 and Cl, 14 of 
1862 was in these terms : 

And we do further ordain that an appeal 
shall lie to the said High Court of Judiciture 
at Fort Williiin in Bengal from the judgment 
in all cases of original civil jurisdiction of one 
or more Judges of the said High Court 

and so on : so that there was no Letters 
Patent right of appeal in 1862 except in 
a civil case That, however, was altered 
by the terms used Cl 15 of 1865 and the 
terms used by that clause were these 
that 

HU appeil shall lie to the said High Court of 
Judicature at Fort William in Bengal from the 
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judgment not being a sentence or order passed 
or made in any criminal trial, 

SO that if it was possible to have aa 
appeal in a crimiaal case which was an 
appeal from a judgment, but not from a 
judgment which was a sentence or order 
passed or made in a criminal trial, then 
for the first time it became theoretically 
possible to have an appeal in a criminal 
case from the original side. At first it 
does not appear that the consequences of 
that change were appreciated When the 
High Court came in 1865 to revise its 
rules because of the new Letters Patent 
it left the rule about advocates (as I have 
set it out — Rule 6) withouc amendment. 
The only amendment it made in the 
rule about vakils was this: that instead 
of saying that 

vakils shall not appear, plead or act for any 
suitor in this Court in any matter of ordinary 
original jurisdiction civil or criminal 
and so forth it says that 
vakils may appear, act or ple^id for suitors in 
this Court, provided that they shall not appear, 
plead or act for any suitor in any matter of 
ordinary original jurisdiction civil or criminal 
or in any matter of appeal from any case of 
ordinary original civil jurisdiction, 

SO that in effect the rule which con- 
fined the execution in case of appeals 
to cases of civil jurisdiction was repeated 
after 1865. 

It does not appear that the change 
effected by Cl. 15 of 1865 Letters Patent 
claimed the attention of this Court until 
the very well-known case of Ameer 
Khan, la the matter of (4) in 
1870, where it will be remembered, 
Norman, J., refused an application 
for a writ of habeas corpus That 
decision was taken on appeal and the 
question was debated whether or not you 
could have in a criminal matter an ap- 
peal from the original side under the 
Letters Patent of 1865. The point dis- 
cussed chiefly was whether a refusal of a 
writ of habeas corpus was a “judgment” 
within the meaning of Cl. 15. The point, 
however, was not decided because both 
the learned Judges who heard the appeal 
were clearly of opinion that the writ had 
been rightly refused on the merits and 
that case, although it brought the ques- 
tion up for the 6rst time, resulted in no 
decision. In 1889 a case arose in Bom- 
bay. In the matter 'of Narrondas 
Dhanji (5), where an order in the nature 
of habeas corpus applied for under S 491, 

(4) [1870>6 B. L. R. 459. 

(5) [1890] 14 Bom. 566. 


Criminal P. C , was refused by a Judge 
on the original side and the question was 
argued whether or not any appeal lay 
from that refusal. The point which was 
argued there again was whether a mere 
refusal to make such an order was a judg- 
ment — was really a determination of the 
rights of the parties— and it was held" 
that an appeal did l^e on the ground that 
the refusal of the order was a judgment 
and therefore the case came within Cl. 15, 
Letters Patent. But it was not until 
1902, in the case of In the matter of 
Horace Lyall (6), that the question was 
authoritatively determined in this Court 
and there it was held that an appeal did 
lie from a refusal to grant an order under 
S. 491, Criminal P. C , on the ground that 
although it was a criminal matter, it was 
not a sentence or order passed or made in 
a criminal trial and from that date — and 
so far as I can judge, not before — it has 
been settled law in this Court that there 
can be an* appeal from the original side 
in a criminal matter. 

Now, the rules of this Court were sub- 
jected after 1910 to an extensive and 
general revision. The process of revision 
apparently took a long time, but ulti- 
mately the revised rules were passed by 
the full Court on 19th August 1913 to 
come into force on 15th April 1914 and 
in those revised rules we find that the old 
rules as to vakils and as to advocates and 
their authority have been altered. The 
alterations are very significant. At the 
same time we find incorporated in our 
rules a series of rules beginning with 

R. 14, Ch. 38, dealing with appeals under 

S. 491, Criminal P. C. We have there- 
fore, to look back to Rr. 1 and 4, Ch. 2 to 
our present rules, with a view to sea 
what is the alteration as compared with 
the rules of 1865 and what is the mean- 
ing of it. 

Now, as the first rule stands, instead of 
the words : 

Advocates of this Court may appear and plead 
for suitors m any branch of the Court civil or 
oriminal. 

we get the present R 1. 

Advocates of this Court may appear and plead 
for parties on either side of the Court, but on 
the original side or in appeals from the original 
side, not unless instructed by an attorney. 

I cannot doubt that the intention of 
that rule was to cover criminal as well as 
civil appeals. Nobody supposes that an 
advocate of this^Court is to be restricted 

(6) [1902] 29 Cal. 286=6 C.W.N. 254 (F.B.). 
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to take his instructions from an attorney 
in civil oases only from the original side. 

When we come to R. d we find there 
that, instead of the prohibition against 
vakils appearing in appeals from the ori- 
ginal side being expressly confined to 
civil cases only as had been the practice 
aver since the Letters Patent of 1862, the 
following words are gmployed : 

Vakils shall not appear, plead or act for any 
suitor in this Court in any matter on the ori- 
ginal side or in any matter of appeal from any 
case from the original side unless in such ap- 
peal a question of Hindu or Mahomedan law or 
usage shall arise, 

and so on. In my judgment it is reason- 
ably clear that the revision of the rule 
which came into effect in 1914 took a 
broad line of division according as the 
case was on, or was an appeal from, the 
original side of this Court ; and whatever 
might have been the podtion had these 
rules not been revised the rules them- 
selves are capable of but one interpreta- 
tion.* In my judgment the proper and 
the only permissible course in cases under 
the new S. 449, where a new right of ap- 
peal is given by the Code to the subject is 
I for this right to be exercised so long as 
|tbe present rules remain unchanged in 
;the way laid down by these rules, namely 
bn the footing that it is part of the busi- 
ness of the Court from which, as the rules 
stand, vakils are excluded. This disposes of 
the question of practice and I have only 
io thank Mr. Advocate-General and Mr. 
Basu for their assistance in enabling the 
Court to come to a decision in this matter. 
It may be noticed that so far as appeals 
from applications under S. 491 of the 
Code are concerned the Letters Patent of 
1865 was amended in 1919 so as to pro- 
hibit any Letters Patent appeal in a case 
of criminal jurisdiction, and since 1923 
S. 491 itself has been elastically altered. 
It may well be that these legislative 
changes make it necessary for the Court 
to bring these rules up to date. I desire to 
make it quite clear that nothing that I 
have said touches in any way upon any 
question as to what rules should be made. 
I am concerned only with the correct in- 
terpretation of the rules as they are. 

Chotzner, J.-^I agree 

R.K. Order accordingly . 
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C. C. Ghose and Buckland, JJ. 

Bejoy Lal Seal and others — Plaintiffs 
— Appellants. 

V. 

* Benarasidas Khandelnal and others — 
Defendants — Respondents. 

Appeal No. 63 of 1927, Decided on 25th 
November 1927, from original decree of 
Page, J., D/- 14th April 1927. 

Lease — Assignment — The test to deterrrAne 
whether a certain transaction amounts to aw 
assignment is whether the whole interest of the 
lessee has oeen granted. 

As a general rule, an assurance for a period 
less than the whole term is an under-lease and 
not an assignment. While if a termor for jeara 
makes a lease for the residue of the term or for 
a time exceeding his interest, it operates as an 
absolute assignment. The test in such oa&es is 
whether the whole interest of the lessee has 
been granted. [P G83 C 1] 

Plamtifi executed an indenture of lease in 
favour of a defendant for 61 jears by which the 
lessee was allowed to sublet the leased property. 
Cl. 6 of the lease provided: “The said lessees 
shall have no power save amongst themselves to 
assign, transfer or in any way to alienate their 
right, title and interest upon the demised land.” 
Tne defendant mortgaged the leasehold interest 
in the premises by way of sub-demise to a third 
person, whereupon the plainiitt determined the 
lease on the ground that a breach of covenant 
in the lease had occurred. The defendant con- 
tended that having regard to the act that 
under-letting even for the residue of the term 
was permitted, the circumstance that along 
with the under-letting there was a mortgage by 
way of sub-demise could not possibly amount 
to a breach of the covenant. 

Held : that ‘the transaction complained of 
did not amount to a mere under-letting or an 
under-lease but it amounted to an alienation and 
therefore, as such, was hit by Cl, 6 of the in- 
denture of lease. [P 083 C 2] 

N. Sarkar and A. K. Boy — for Appel- 
lants. 

Binod Mitter, S. C. Bose and S. N. 
Banerjee — for Respondents. 

C. C. Ghose, J. — This is an appeal 
against a decision of my learned brother 
Page, J , passed on 14th April 1927. 
The facts, -shortly stated, areas follows : 
On 23rd August 1900, one Bolai Lal Seal 
who was the predecessor-in- interest of 
the present plaintiffs let out the prem- 
ises in suit then known as No. 7/1, 
Halliday Street, to the predecessor of 
defendants 1 and 2 for a term of 61 years 
on certain terms and conditions specified 
in the indenture of lease. On 7th May 
1923 defendants 1 and 2 mortgaged the 
leasehold interest in the said premises by 
way of sub-demise to the defendant 3, 
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Oa 20th August 1923 the plaintiffs gave 
notice to the defendants that they regarded 
the lease of 23rd August 1900 as having 
been determined by reason of the mort- 
gage of 7th May 1923, which, according 
to them, operated as a breach by the 
lessees of a covenant in the lease. 

The present suit was filed on 25th 
January 1924, in which the plaintiffs 
prayed for a declaration that the inden- 
ture of lease dated 23rd August 1900 
stood determined and for possession of 
the premises in question, and also for 
mesne profits. On 30th June 1925, de- 
fendants 1 and 2 were a'ljudicatod insol- 
vents in Karachi and subsequently the 
Official Assignee of the Court of the 
Judicial Commissioner of Sind was added 
as a party defendant in their places The 
principal defendant, namely, defendant 3, 
pleaded in his written statement that 
the mortgage in his favour was not an 
assignment of the lease in breach of any 
of the terms of the said document and 
denied that the plaintifis were entitled to 
any relief whatsoever in the suit. 

It is alleged that the plaintiffs came to 
know of the said mortgage in favour of 
defendant 3 shortly before 20th August 
1923. The rents in respect of the prem- 
ises had been paid to the plaintiffs 
up to the month of Jane 1923. In para. 
9 of the wfitten statement of defendants 
land 2 it was stated that, although they 
had always been ready and willing to pay 
the rent reserved to the plaintiffs the plain- 
tiffs, as a matter of fact, had not received 
any rent subsequent to the month of June 
1923, When the suit came on for hear- 
ing before Page, J , in April 1927, it was 
suggested that the plaintiffs had accepted 
rent after they had become aware of the 
mortgage and that the forfeiture, if any, 
had been waived. It may be stated at 
once that, as far as one’can make out 
from the pleadings, they do not raise any 
issue as to whether or not, after the for- 
feiture had occurred, the same was waived 
by the plaintiffs by acceptance of rent. 
Page, J., held that, on a true construc- 
tion of the said indenture ofjeaseand 
the mortgage, there had been no forfei- 
ture of the lea^'^e and he accordingly 
dismissed the plaintiffs’ suit. 

For the purposes of the determination 
of this appeal, it is necessary to consider 
the effect of two clauses of the said in- 
denture of lease, namely, Cls. 5 and 6 


and of Cl. 3 of the mortgage. Cls. 5 and 6 
of the said Indenture are as follows : 

(5) That the said lessees shall be at liberty or 
shall have the full power and authority with- 
out having recourse to previously securing to- 
that effect the consent of the said lessor written 
or verbal to under-let the said demised land and 
the buildings, structures, sheds, godowns, 
stables or any portion thereof to be so erected 
and built by them as aforesaid. 

(6) The said lessees slfall have no power save 
amongst themselves as hereinafter mentioned 
to assign, transfer or in any way to alienate 
their right, title and interest upon the demised 
land and the buildings so to be erected by them 
thereon as aforesaid created by virtue of these 
presents provided nevertheless that neither of 
the said lessees shall be entitled to exercise the 
right of transfer or assignment among them- 
selves as is hereinafter reserved until a com- 
petent Engineer to be approved by the lessor, 
certifies that the construction of the buildings 
so to be erected on the demised lands as afore- 
said is completed at a cost of not lessjthan ten 
thousand rupees as is hereinafter provided. 

Clause 3 of the mortgage is as follows: 

In further pursuance of the said agreement 
and for the consideration aforesaid, the mort- 
gagors do hereby demise and sub-let unto tho 
mortgagee all the hereditaments and premises 
comprised in and demised by the said lease and 
more fully described in Sch. A hereunder writ- 
ten which is valued at Rs. 10,000 and covenant 
to hold the same unto the mortgagee for the 
unexpired residue of the term of 61 years gran- 
ted by the said lease subject to the proviso that 
this sub-lease thall terminate forthwith as and 
when the amount of money anvanced by the 
mortgagee shall be repaid with interest herein- 
before mentioned and all costs as between at- 
torney and clients and all dues for the time be- 
ing as hereinbefore and hereinafter mentioned 
either by the mortgagors personally or by reali- 
zation of rents and profits by the mortgagee 
himself and from the tenants now occupying or 
those who will occupy in future leis the expen- 
ses and costs of realization and all other pay- 
ments to be incurred and paid in connexion 
therewith the said hereditaments and premises 
comprised in and demised by the said lease. 

It is argued on behalf of the appel- 
lants that, having regard to the three 
clauses set out above, the mortgage of 
the leasehold in this case operated as an 
absolute assignment of the residue of the 
term of the lease and that it is hit by 
Cl. 6 of the said indenture of lease. On 
the other hand- it is argued on behalf of 
defendant 3, first, that having regard to 
the fact that under-letting even for the 
residue of the term is permitted by Cl. 5 
of the said Indenture of lease, the cir- 
cumstance that along with the under- 
letting there is a mortgage by way of 
suh'demise cannot possibly amount to a. 
breach of the sixth covenant of the said 
indenture and, aecoadly, that, having re- 
gard to the terms of the mortgage, there 
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Is, as a matter of fact, no oonveyanoe of 
the lessee’s interest to the mortgagee but 
that there is merely a charge in favour 
of the mortgagee as is apparent from the 
terms employed in the mortgage itself in 
respect of the two classes of properties 
referred to in the mortgage, namely, the 
properties mentioned in Schs. B and A 
respectively. In other words, it is argued 
that, if the document amounts to a mort* 
gage at all, it is a class of mortgages which 
is not hit by Cl. 5 of the said indenture 
and that an under-lease being permitted 
the fact of the creation of the mortgage 
by way of sub-demise, does not extend it 
into something which is precluded by 
the terms of the said clause. 

I am of opinion that the contentions 
argued before m on behalf of defendant 3 
must fail. As a general rule, an assur- 
ance for a period less than the whole 
term is an under lease and not an assign- 
mer>t: per A. L. Smith L J. in Bryant v. 
Haricook (L), while if a termor for years 
makes a lease for the residue of the term 
or for a time exceeding his interest, it 
operates as an absolute assignment, Par* 
mentor v. Webber (2), Beairdman v. 
Wilson (3), Hicks v. Downing (l) The 
test in such oases is whether the whole 
interest of the lessee has been granted — it 
is immaterial whether it is called a lease 
or anunder lease or a derivative lease — and 
if the whole interest has been granted it 
will operate as an assignment: see Pluck 
V. Digges (5). 

This being the general rule it is neces- 
sary to find out whether in the present 
instance there has been such an abbolute 
assignment of the lease as has been ui^ged 
on behalf of the appellants. Under the 
Transfer of Property Act (See S 108, 
Cl. J.) in the absence of a contract to 
the contrary, the lessee may transfer 
absolutely or by way of mortgage or sub- 
lease the whole or any part of his interest 
in the property and any transferee of 
such interest or part may again transfer 
it. The lessee shall not, however, by 
reason only of such transfer cease to be 
subject to any of the liabilities attaching 

(1) [1898] 1 Q B. 716==67 L. J. Q. B. 507— 
78 L. T. 897—62 J, P. 324 — 10 W. 11. 386 
affd. (1899) A.G. 442. 

(2) [ 1818 ] 8 Taunt 593=2 Moore 656=20 

R. R. 6*6 

(3) [1S6SJ 4 C. P. 57-38 L. J. C. P. 91=19 
L. T. 282=17 W. R. 54. 

(4) [1698] 1 Raymond 93^=91 E. R. 362. 

(5) [1831] 5 Bligb, N. 8. 31=5 E,R. 219. 


to the lease. In this case we have, how- 
ever to determine for ourselves what tho 
contract between the parties was. As 
pointed out in the case of The Bengal 
National Bank Lid, v. Janaki Nath Boi/ 
(6), the reasoning of Dallas, C. J. in 
Williams v. Bosanguet (7), in such a oaso 
as this, is still valid iu India. It is laid 
down there that 

the assignment of a lease for the whole terra 
whether absolute or subject to a proviso for re-- 
assignment in a certain event is as far as con- 
cerns the interest to be transferred precisely 
the same. So completely does the interest pasa 
from the one and vest in the other that there* 
is a covenant to re-assign when the money shall 
be repaid. The whole interest is therefore 
assigned and the whole is to be re-assigned. It: 
vests there absolutely till such re-assignment in 
the party who is to re-assign and is not lesa 
absolute because by agreement between the 
immediate parties to which the lessor is no 
party the assignor may in an event which may 
or may not happen entitle himself to a reoon- 
veyauce by the money being repaid. 

In my opinion having regard to these 
considerations there cannot be any doubt 
that the assignment in the present case 
by way of mortgage of the residue of the 
term is an absolute one and that there is 
no substance in the contention that there 
is a distinction discernible between the 
words employed when mortgaging the 
properties set out in Sch. B and when 
mortgaging the" residue of the term re- 
ferred to in Sch. A by way of sub'demise. 
The distinction, if any, is because of the 
nature of the properties set out in the 
two schedules; it may be noted further 
that the draftsman of the said mortgage 
has used sufficient and apt words to indi- 
cate that it w^as to be an assignment of 
all the remaining interest in the term. 
Mortgages of leaseholds by assignment 
before 1926 were made in England by 
assignment of the whole unexpired resi- 
due of the term and similarly in the case 
of mortgages of leaseholds by sub-demise 
they were made by demising the property 
to the mortgagee reserving the last day 
or the last few days of the original term. 
The mortgage in this case is, as indicated^ 
above, of the residue of the term. Pur--- 
ther, the mortgage of the residue of the 
term in this case is really in the nature 
of a usufructuary mortgage and there 
would seem to be great force in the con- 
tention put forward on behalf of the; 
appellants that it does amount to an alie* 

(6) A. 1. R. 1927 Gal. 725=54 Cal. 813. 

(7) [1819] 1 Br. and B. 238=3 Moore 500=21 
R. R. 535. 
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nation within the meaning of Cl. 6 of the 
indenture of lease. I am unable to hold 
that there was anything reserved by the 
lessee when he executed the mortgage in 
the manner in which he did and I am of 
opinion that no comfort can be derived 
by defendant 3 from the words used in 
jCl. 3 of the mortgage. In ray judgment 
the transaction complained of in this 
case does nob amount to a mere under- 
letting or an under-lease but it amounts 
to an alienation and, therefore, as such, 
lis hit by Cl. 6 of the Indenture of lease. 
Un my opinion, it operates as a forfeiture. 

For the reasons given, the appeal should 
be allowed with costs in both Courts. 
The plaintiffs will be entitled to a decree 
in terms of prayers (l), (2) and (3J in the 
plaint mesne profits being calculated at 
the rate of Es 205 monthly from 1st 
July 1923 until possession is made over. 

Buckland, J. — As we are differing 
from my learned brother Page, J , I feel I 
should say a few words though it is nob 
possible to add to the judgment of my 
learned brother. 

Since it has been conceded that an 
under-lease of the residue of a term 
amounts to an assignment the only 
question is whether by the mortgage of 
7th May '1923 a breach of the covenant 
against assignment contained in the lease 
was committed. The answer to this 
question depends upon the construction 
to be placed upon the instrument of 7bh 
May 1923, 

It is not -necessary that I should con- 
sider this point in detail for in my 
opinion it is covered by the decision in 
Bengal National Bank, Ltd. v. Janoki 
Nath Roy (6), to which I was a party 
and in which I fully stated my reasons 
for the view taken. Though, notwith- 
standing that case it has been argued 
that the mortgagor retained some interest 
in the leasehold premises the terms of 
the instrument in my opinion are incon- 
sistent with such a view. 

The only other question which arises 
and as to which it was submitted that 
there might have to be a remand is that 
of waiver. Apart from any question of 
fact such as when the last payment was 
made, there is no allegation in the written 
sbatemeni; of a waiver on the part of the 
plaintiffs That was the occasion when, 
if the defendants desired to allege waiver 
it should have been done by making the 
necessary allegations. It does at times 
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occur that waiver is allowed to be raised 
as au issue though not in the pleadings. 
That is where the defendant alleges that 
the plaintiff left undone certain things 
which he ought to have done and con- 
sequently he is not entitled to the relief 
claimed. In those cases, inasmuch as 
the practice Court does not admit of a 
reply, the plaintiff only has the oppor- 
tunity when the case comes on for 
hearing of stating that there was a waiver 
by the defendant. But nothing of the 
sorb could have happened in the present 
case as the plea is one which should have 
been raised by the defendants in the first 
instance In nc^y judgment, not only 
should this appeal be allowed on the 
grounds stated bub I am also of opinion 
that it was not open to the defendants 
to raise an issue of waiver. 

N K. Appeal alloived. 
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Cuming and Mukherji, JJ. 

Deb Narayan Bhakat and .others — De- 
fendants — Appellants. 

v. 

Jagadish Chandra Deo Dhabal Deb — 
Plaintiff — Respondenfc. 

Appeal No. 649 of 1925, Decided on 
16th February 1923, from the appellate 
decree of' Dist. Judge, Zillah Midnapur, 
D/- lOfch December 1924. 

Civil P. C., 0. 2, R. 2 — P roceedings under 
S. 14G, Ben. Ten. Act, for enhancem^int [of rent 
pending — Decree obtained for rent at old rate — 
Subsequent suit, after decision of -S. 105 pro- 
ceedings allowing enhancevien * for difference is 
not barred. 

After the-final publication of the Record-of- 
Rigbta, the plaintiff iaatituted proceadings un- 
der S. 105, Ben. Ten. ^ct, for assessment of fair 
rents. The Settlement Officer enhanced the 
reata to ihe amouats stated in the present suit, 
but OQ appeal by the defendants the Special 
Judge reversed that decision. The plaintiff 
preferred a second appeal and the case was as 
a result thereof remanded for a fresh decision. 
While this litigation was pending and after the 
decision of the Special Judge dismissing the 
plaintiff’s claim for enhancement, the plaintiff 
instituted a suit for rent at the old rate and ob- 
tained a decree. The proceedings under S. 105, 
Ben. Ten. Aot eventually ended in a decision in 
plaintiff’s favour. The plaintiff thereafter in- 
stituted the present suit for the difference. 

Held', that 0.2, R. 2, did not operate as a 
bar to the plaintiff’s claim as it can hardly be 
said that the plaintiff was entitled to make the 
claim or that he had intentionally relinquished 
it within the meaning of O. 2, R. 2: 15 B. L. 

R. 125 (notes) and ±5 Cal. 145 {F. B.), Rel. on 
A. J. R. 1025 Cal. 463, Dist. [P 685 C 2] 
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Santimoy Maj umdar — for ► Appellants. 

Sarat Chandra Bose, Suresh Chandra 
Dass and Durga Das Boy — for Respon- 
dent. 

Mukherji, J. — This appeal arises 
out of a suiu which was instituted 
by the plaintiff for recovery of re it from 
the defendants, representing the dif- 
ference between the rents as they stood 
before enhancement and the amounts at 
which they stood after enhanoernent. 

After the final publication of the Re- 
cord-of-Rights the plaintiff instituted 
proceedings under S. 105, Ben. Ten. Act 
for assessment of fair rents. The Settle- 
ment Officer enhanced the rents to the 
amounts stated in the present suit, but 
on appeal by the defendants the Special 
Judge reversed that decision The plain- 
tiff preferred a second appeal and the 
case was as a result thereof remanded for 
a fresh decision. While -this litigation 
was pending and after the decision of the 
Special Judge dismissing the plaintiff’s 
claim for enhancement, the plaintiff in- 
stituted a suit for rent at the old rate, 
for the years 1326 to 1329 B S and ob- 
tained a decree. The proceedings under 
S. 105, Ben. Ten. Act eventually ended 
in a decision in plaintiff ’s favour, en- 
hancement being allowed at the amounts 
stated in plaint and the said enhance- 
ment was to operate from 1923 B. S. Tne 
plaintiff thereafter instituted the present 
suit for the difference, for the said 
period, namely 1326 to 1329 B S. 
The trial Court dismissed the suit, but 
the lower appellate Court on plaintiff’s 
appeal has decreed the same. The defen- 
dants have then preferred the present ap- 
peal. 

The contention that has been urged on 
behalf of the appellants is that 0. 2, R 2, 
Civil P. 0 , operates as a bar to the plain- 
tiff’sclaim. In my opinion this contention 
cannot succeed and for two reasons : 

The argument is that the claim for 
rent at the enhanced rate should have 
been included in the former suit in which 
only rent at the old rate was asked 
for. To include that claim in the former 
suit it would have been necessary for the 
plaintiff to ask in the first place for en- 
hancement of rent and then for a decree 
for the amount to which it may be en- 
hance!, and in the alternative for rent at 
the old rate. Where a plaintiff has nut 
framed his suit as one for enhancement 
of rent, but merely as a suii claiming ar- 


rears of rent at an enhanced rate, he is 
not entitled to a d63ree, as it is well 
settled that, though he can claim back 
rent for additional area, he cannot 
claim back rent at enhanced rate until 
the rent has been enhancel in a suit ap- 
propriately framed for the purpose: Ejel 
Mtillick V Felai (L) In view of 

the facts as they stood at the date of th» 
plaintiff's former suit, this claim would 
have involved a matter which was and had 
already been the subject of proceedings 
under S. 105, Ben. Ten. Act. Section 109' 
of that Act would have operated as a bar 
to the entertainment of a suit involving 
the said claim. In these circumstances 
it can hardly be said that the plaintiff 
was “entitled to make” the claim or that 
he had “intentionally relinquished” it 
within the meaning of O. 2, R 2, Civil 
P. 0. 

Then again the relation of the two- 
claims, namely, one for enhancement of 
rent and the other for recovery of arrears 
at the old rate, was considered by the- 
Privy Council in the cise of Soora 
Handary Deoi v. Golavi Ally (2), and in 
the Puli Bench decision of this Court in 
the case of Siulduraddni Ahvird v. Beni 
Madhah Rat (3) it was pointed out- 
that the causes of action of the two 
claims are different. Those cases, no 
doubt, in one sense, may be regarded a^ 
converse to the present one, because iri 
those oases the first suit was one for lenb 
at an enhanced rate and the second one- 
for rent at the old rate and the question 
arose 'under S. 43, Civil P. C. 1882. 
The principle enunciated in those caseSj, 
however, is quite clear and applies fully 
to the present case. The two causes of 
action may no doubt be joined in ono 
suit, but still they are separate {Gudar 
Tewari v. Brijanandan Pershad (4). O 
R. 2, Civil P. G., therefore, cannot be a 
bar. 

The case of Manmatha Nath Pal v. 
Surendra Nath (5), upon which relianon 
has been placed on behalf of the appeal- 
lant is wholly distinguishable, thera» 
having been in that case no proceedings* 
under S. 105, Ben. Ten. Act, and the* 
claim for enhancement incorported in 
alreadv been deoid^ 
Tl) 21 C. L. J. 3011=28 I. C. 498. “ 

{ 2 ) 15 B. L. R. 126 (note)=J9 \Y. R. 141 
(P. C.). 

(3) [1888] 15 Cal. 145 (P. B.). 

(4) [1901] 5 C. W. N. 880. 

(5) A. I. R. 1925 Cal. 463. 
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ia the plaintiff’s favour at the date of 
the second suit. 

For the above reasons the appellants* 
contention must be overruled. The ap- 
peal accordingly should be dismissed 
with costs. 

Cuming, J. —I agree. 

A.L./r K. Appeal dismissed. 
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EANKIN, 0. J., AND Mitteu, J. 

A. T. K. P, L. M. Muthiar Ghettiar — 
Appellant. 

V. 

Chidambaran Chetty and others — Res* 
pendents. 

Appeal No. 6i of 1927, Decided on 18th 
July 1927, from original order, D/- 18th 
March 1912. 

Limitation Act, Art. 183 — To constitute “ re- 
vivor ” there must be a determination that 
decree-holder has a subsisting right to execute 
the decree. 

To constitute a revivor of a decree there 
must be expressly or by implication a deter- 
mination that a decree is still capable of oxecu- 
tioQ and the decree-holder is entitled to en- 
force it. 

An ex-parto decree was obtained on the ori- 
(?iiial side on 18bh March 1912 against a firm 
of which one 6^ was a partner. An application 
for execution was mide on ‘JLst Maroh'i921. 
8 appeared through his solicitor and obtained 
an adjournment for moving to set aside the 
decree. No affidavit or any written objection 
as contemplated by 0. 21, R. IG, was filed. Oa 
13th June 1922, 8 obtained a rule on motion 
calling upon the decree- holder to show cause 
why the decree should not be set aside. It was 
ordered that an issue be tried as to whether S 
was partner in the defendant’s firm and that 
all further proceedings in execution of the 
decree should be staye j until the trial of the 
issue. The issue was determined against 8 on 
f29th May 1924. An execution application was 
filed on 3rd September 1926. It was contended 
that the order of 29th May 1924 was by impli- 
oation a determination that the decree was still 
capable of execution. 

Held : that no question of right to execute 
the decree was Iwfore the Court. The order 
was confined to the simple question whether 8 
was a partner. Such an order could not be re- 
garded as an order determining the question 
whether decree-holder had a subsisting right to 
execute the decree and did not constitute^a 
revivor. [P 687 C 2] 

B. L. Mitter, S. C. Chaudhuri and 
B. N. Sirkar — for Appellant. 

S. N. Banerjee, S. M. Bose and I. P. 
Milker ji — for Rospondente. 

Rankin, C. J. — The sole question upon 
this appeal is whether execution of an 


ex'parfce deorea passed by this Court on 
the original side on 18th Mareh 1912 is 
barred by Art. 183, Soh. 1, Lim. Act, 
1908. The period of limitation is 12 
years and when the decree has been re- 
vived ” the 12 years have to bo com- 
puted from the date of revivor. The pres- 
ent application for execution was made 
on 3rd September 1926 and it was not con- ‘ 
tended by the learnod Advocate-General 
before us, though it is suggested in the 
memorandum of appeal, that the appli- 
cation of that date can be regarded as a 
mere renewal of an earlier application. 
Taking this as the relevant date the ap- 
pellant contends that the decree was 
revived by an order dated 29th May 1921 
so far as the original judgment-debtor, 
Suhramania Chetty, is concerned. 

The relevant fact? when disentangled 
are really there. On 21st March 192J an 
application for execution was made by 
the present appellant as assignee of the 
decree. Whether this was validly or in- 
validly served upon Sabranania does not 
matter for, on 2il3t May 1923, he appeared 
through his* solicitor and obtained ad- 
journments It appears that he did not 
file any affidavit or give any written 
statement of any objection? such as are 
contemplated by R. 16, 0. 2L, but that 
the solicitor obtained the adjournments 
on mentioning that he wanted to move to 
set aside the decree and have the execu- 
tion stayed. On 13th June 1923 he ob- 
tained a rule on motion calling upon the 
appellant to show cause why the decree 
should nob be set as^do and execution 
stayed On 17th August 1923 it was 
ordered that an issue be tried as to whe- 
ther Subramauia was a partner in the 
defendant firm and that 
all further prooesdings in execution of the 
deoreo should be stayed until the trial of the 
said issue. 

Apparently the validity of the decree 
depended on this issue which was deter- 
mined against him by an order of Thorn- 
hill, J., dated 29bh May 1921. Twelve years 
had meanwhile expired, on 17bh March 
1921, since the date of the decree, and it 
is this order of 29bh May 1921 that it is 
said to operate as a “ revivor. The 
terms of the order merely declare that 
Suhramania is a partner of the firm in 
question and that his application to set 
aside the decree is dismissed. As the 
interim stay granted on 17th August 
was expressed! to be “ until the trial of 
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the said issue ” it came to an end of 
itself and without further order. 

What follow'?d has no bearing upon 
the present que-tion, but to make the 
matter clear it may be mentioned that on 
9th April 1925 the appellant applied for 
renewal of his application of 2lst March 
1923 and fresh notices were ordered. The 
judgment-debtors were not properly ser- 
ved and did not appear In their absence 
bhe appellant on 18th May 1925 obtained 
an order giving him leave to execute the 
decree, which order was afterwards set 
aside. 

It is contended for the appellant that 
the order of 29th May 1924 was by impli- 
cation a determination that the decree 
was still capable of execution and that 
the decree-holder was entitled to enforce 
it. Reliance is placed on Kamini Devi 
V. Aqhore Nath Mukerjee (1). That was 
a case of an application to ex^ute a de- 
cree. The judgment-debtors before the 
Court were obliged to put forward all 
their obiections. They put forward and 
pressed one only — a plea of limitation. 
This plea was overiuled but no actual 
order, e. g., of attachment was made It 
was held that the Court had impliedly 
decided that the decree-holder was entitled 
to have execution. 

The facts of the present case are differ- 
ent in an essential point There is no 
evidence that Subramania had ever stated 
his objections if any under R 16, 0. 21. 
He took a prior point and obtained ad- 
journments to litigate it — not under the 
summons or in chambers but by a rule 
and issue tried in Court. It is not shown 
that he at any time disclaimed all other 
defences to the summons or that he was 
required to state his defences before being 
given an adjournment. The learned 
Judge who tried the issue was in no way 
hearing the summons He was under no 
obligation to know — and-in all probability 
neither knew nor cared — what answer to 
the summons Subramania might have. 
He had to decide whether the decree had 
ever been a good decree. If it was then 
the Judge in chambers could proceed to 
decide the execution matter in the ordi- 
nary way. It is said that in the «ircum- 
Btances of this case it is clear that Subra- 
mania could have no defence of payment 
and no defence of limitation, and that the 
order of 29th May 1924 really conokided 
cr'Lr"jr9i^i7aio^u c. 

\V. N. 36T. 


the matter and was therefore a decision 
by implication that the appellant was 
entitled to enforce the decree. This was 
the main argument of the learned Advo- 
cate-General, but I think it is an illegiti- 
mate extension of the principle applied 
in Kamini DevVs case. The decision in 
that case proceeded on the objections 
which the judgment-debtor in fact took 
in the execution case, and on the fact 
that the question before the Court was 
whether the decree could bo executed. 
The judgment-debtor took only one defence 
and that was overruled. The decision as 
to revivor did not proceed upon a con- 
sideration of the defences which the 
judgment-debtor had in the sense of good 
defences. The judgihent-debtor had been 
called upon for his whole defence and ho 
had failed to establish any. I see no 
proof that this was what happened in the 
present case. We are dealing with an 
order made by Thornhill, J., when the 
execution matter was not before him for 
decision. Its implication cannot for this 
purpose be carried beyond wbat was in- 
volveddn the issue frarned’on 17th August 
1923 and the rule of 13th Juno 1923. It 
seems clear enough that if the application 
of 21st March 1923 had been properly 
restored Subramania would have had the 
right to contest it by stating what de- 
fences, if any, he had. All that had been 
found against him was that the decree 
when passed was a good decree. One de- 
fence was gone — a defence that he could 
not take upon the summons. Any that 
he could take upon the summons were 
bpen to him. 

Whether it bo true or not that there 
can be no revivor without an order for 
execution, as the learned Judge has said, 
I think that no revivor has been shown in 
this case. I think the appeal should be 
dismissed with costs. 

Mitter, J . — This is an appeal from a 
judgment of my learned brother C. C. 
Ghose, J., dated 14th April 1927, dis- 
missing an application of the appellant 
for execution on the ground that the said 
application is barred by the statute of 
limitation. 

The facts which are material for the 
purposes of the appeal may be briefly 
stated as follows : 

On 18th March 1912 a decree was 
passed by the High Court in its original 
jurisdiction for a certain sum of money 
in favour of Sugan Ohand Daga and 
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18th March 1912 and for the stay of th^ 


Champalal Binani (plaintiffs) and against 
a firm whose proprietors were Kanappa 
Ohetty, Subramania Chetty and Rama- 
nandan Chetty (defendants). The said 
three Chetties were members of a joint 
Mitakshara family and were carrying 
on business in co-partnership under 
the name and style of Shuna Vena 
Kannappa Chetty at No. 67, Canning 
Street, in the town of Calcutta. No appeal 
was preferred from the said decree nor 
was any adjustment of the matter in 
dispute made subsequent to the said dec- 
ree nor was any writ issued before or 
after adjustment. Sugan Chand Daga 
died after decree and Kedar Nath Daga, 
the only son, heir and legal representa- 
tive of the said Sug«n Chand Daga and 
Chirapalal Binani assigned in favour of 
Muthiar Chettiar, the appellant before 
us, their right, 'title and interest under 
the decree by an indenture of assign- 
ment dated 9th November 1922 On 
29th November 1922 the appellant as 
such assignee applied to the High Court 
for leave to execute the said decree and a 
notice under 0. 21, R 16, Civil P. C 
was directed to the original decree- 
holders and the defendants Before the 
said application was made Kanappa 
Chetty one of the judgment-debtors, had 
died leaving behind Chidambaran Chetty 
as his only son heir and legal representa- 
tive The notice which was issued on 
Kanappa Chetty in ianorance of his death 
consequently became infructuous. 

On 21st March 1923 the appellant made 
another application for leave to execute 
the said deeree against Subramania 
Chetty. Eamanandan Chetty and Chi- 
darabaran Chettv applied for an order 
that the certified copy of the decree 
be transmitted to the Court mf the Sub- 
Judge of Shivaganga in Ramnad in the 
Madras Presidency for execution. Notice 
was issued upon the assignors of the dec- 
ree and also upon the Chetties to show 
cause why the decree should not be exe- 
cuted by the said transferee against the 
three Chetties. On 21st May 1923 Sub- 
ramania appeared through his solicitor 
and got the application of the appellant 
adjourned till 23rd May 1923 when again 
the said Subramania applied for a fur- 
ther adjournment on the ground that he 
wanted to have the decree set aside and 
the execution thereof stayed On 13th 
June 1923 Subramania applied to the 
Hish Court to set aside the decree of 


execution of the said decree on the ground 
that he was never a partner in the defen- 
dants’ firm and that the writ of sum- 
mons in the suit was not at all served on 
him A rule was issued by the High 
Court upon the assignors of the said dec- 
ree and on the present appellant to show 
cause why the said decree should not be 
set aside and the ” execution thereof 
stayed. The rule came on for hearing on 
17th August 1923 and it was ordered that 
the suit be placed on the list of motions- 
for the trial of the issue as to whether 
the defendant Subramania Chetty was a 
partner of the firm of Shuna Vena Ka- 
nappa Chetty at the time of the institu- 
tion of the suit in which the ex parto 
decree dated 18tb March 1912 aforesaid 
was passed and it was further ordered 
that all further proceedings in execution 
of the said decree be stayed until thn 
trial of the said issue. 

On 29th May 1921 Thornhill," J., 
tried the issue and held that Subra- 
mania was a partner of the defendants' 
firm at the time of the institution of tho 
suit viz , 9th January 1912 and that ho 
was unable to show that his interest in 
that business subsequently ceased. Thorn- 
hill, J., observed: 

The result is that the application by Subra- 
mmia Chetty to set aside the decree is dis- 
missed with costs including costs of commissioa 
and the costs of the trial of issue as of 
hearing. 

On 9th April 1925 a second applica- 
tion for execution was made and the 
notice under 0 21, R.16, Civil P. 0.,. 
was issued and the house of the defen- 
dant Subramania Chetty at Senalkudi 
(Madras) was attached. The attachment- 
was raised by an order dated 13th Janu- 
ary 1926. The appellant preferred an 
appeal against the said order which was- 
dismissed on 20th August 1926. On 3rd 
September 1926 the present application 
for execution was made and the defen- 
dant Subramania put in an affidavit in 
opposition in which he stated amongst 
other things that the application for exe- 
cution of the decree was barred by the 
law of limitation and that the applica- 
tion should be dismissed with coats. The 
application was heard by 0. C Ghose, J., 
with the result that the learned Judge 
gave' effect to the plea of limitation 
raised by Subramania and dismissed the 
annlip.q.tinn with rists. 
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Agaia'sb thab deoisioa bhe present ap- 
peal hiS been preferred by MubhiarOheb- 
tiar, the assignee of the original decree- 
holier and it is oonbended by bhe learned 
Advocate- General who appeared on his 
behalf that the decision of the learned 
Judge is wrong inastnuch as he should 
have held that the deoisioa of Thorn- 
hill, J., dated 21:bh May 1924 operated 
as a revivor within the meaning of Art. 
183, Soh. 1, Lion. Act. It is contended 
that the said arder bv implio^tion deci- 
ded that bhe decree of 18bh March 1912 
was still capable of execution and it is 
said that Thornhill, J., when he held in 
May 1924, that bhe application of Sub- 
ramania Chetty to sob aside the decree 
should be dismissed laid down in otfeob 
that the decree was still capable of exe- 
cution. On the other hand it is con- 
tended by Mr. S. N. Banerjee for the res- 
pondent that in order to oonsbibuto a 
revivor there must be an adjudication on 
an application for execuion by the dec- 
ree-holder that the decree iscipableof 
execution ani reliance has been placed 
on several decisions of this Court. In 
particular reference has been made to 
Ashootosh Dutt v. Doorga Churn Ghat' 
terjee {2); Kamini Devi v. Aghore Nath 
Mubherjee (l): Ghuttirpat Singh v. Sait 
Sumari (3) and Amulya Eatan Banerjee 
v. Banku Behan Ghatterjee (4). 

It is not necessary to decide for the 
purposes of the present appeal whether 
in order to constitute a revivor an order 
must bo mida on an application for exe- 
cution by bhe decree-holder. For I think 
in bhe present case the order of Thorn- 
hill, J , can in no sense be regards i as 
a determination by implication that the 
decree was capable of execution and that 
the decree-holder had a right to execute 
the decree. The question as to whether 
the decree-holder of the assignee had a 
right to execute the decree was nob pre- 
sent bo the fuind of Thornhill. J., and it 
is conceded by the learned Advocate- 
General that no question of the right of 
the decree- holder to execute bhe decree 
by reason of lapse of time was raised be- 
fore Thornhill, J., nor could it bo so rai- 
sed for having regard to the order stay- 
ing execution of bhe decree the execution 
would not be barred on that date as 

2) [iSSlJ 6 GaU 50i ^8 0. L. B. 23. 

3) [1916] 43 Gal, 903 = 23 0. L. J. 646=36 
I. 0. 602=20 0. W. N. 889 (F.B.). 

(4) A. I. R. 1925 Cal. 668. • 
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under S. 16, Lim. Act, the decree-holder 
would be entitled to get a deduction of 
the time between 175h August 1923 and 
29bh May 1924 in computing the period 
of limitation. The true rule in cases of 
this kind has been laid down in the case 
of Kamini Devi v. Aghore Nath Mu- 
kherjee (l), where it is observed that the 
essence of the matfer is that to consti^ 
tube a revivor of a decree, there must be 
expressly or by implication a determina- 
tion that a decree is still capable of exe-^ 
oubion and the decree-holder is entitled 
to enforce it. An order for execution 
operates as a revivor because it neces- 
sarily implies such a d 3terminabion. No* 
question of execution was before Thorn- 
hill, J. He was only trying the issue as^ 
to whether Suoramania was partner in 
the firm of the defendants and as such 
liable under the decree against the firm. 
No question of right to execute the dec- 
ree was before the learned Judge. One 
of the defendants applies to set aside the^ 
decree on the ground that ho was nob a 
partner of the firm against whom th©^ 
decree has been made and the learned 
Judge’s decision was confined to the 
single question as to whether he was a 
partner or not. Such an o dor cannot be 
regarded as an order determining the 
question whether the decree-holder has a 
subsisting right bo execute bhe decree. 
Such an order does not fall within thede- 
finition'of “ revivor ” which, as Wood- 
rotfe, J., pointed out in Ghutterpat v. 
Sait Sumari !}duli (3), means a decision 
holding that the decree was still capable 
of execution. The decree in the present 
case being dated 18bh March 1912 and bhe 
application for execution having been 
mide on 3rd September 1926 beyond 
twelve years of the decree the decree- 
holder has lost his right to have execu- 
tion. 

In this view I agree with my Lord the 
Chief Justice in dismissing the appeal. 

The conclusion I have arrived at in 
this cise is one that I somewhat regret, 
but I feel constrained to arrive at it. It 
is not a case in which there are on the 
part of bhe resp)nd 0 nb Subramania any 
merits which could pre-dispose one to* 
arrive at a conclusion in his favour. 

A.l./e k • Appeal dismissed. 
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Cuming and Lort- Williams, JJ. 

Mokhul Khan -^AaoMsed — Appellant. 

V. 

Emperor—Opposite Party. 

Criminal Appeal No. B47 of 1927, De- 
cided on 18th April 1928,. from judgment 
of Sess Judge, Pabna, 

(a) Criminal P C., S. 297 — Trial by jury — 
The only witness relied on by prosecution 
turning hostile — No evidence remaining to go 
to jury — Failure of Judge to so direct is a 
misdirection. 

In a trial by jury under S. 325, Penal Code, 
prosecution relied upon the evidence of a 
certain witness who was the only witness in 
the case and who could testify as to what had 
occurred. His evidence was considered hos- 
tile in some respects and the prosecution 
sought to discredit him. Judge did not direct 
the jury that there was no evidence. 

Held : that this was a serious misdirection 
as there remained no evidence to go to the 
jury, the witness having been discredited and 
the trial was vitiated. [P 691 0 1] 

(h) Evidence Act, S, 154 — Witness cross- 
examined as hostile — lie cannot he relied on as 
to part only. 

A party oannot be allowed to say that his 
witness is a truthful witness so far as part of 
his evidence is concerned but an untruthful 
witness so fat as some other portion is con- 
cerned. Once a party cross-examines his own 
witness he must be held to no longer rely 
on him : A. I. R. 1926 Cal. 139 and A. I. M. 
1923 CaL 463, Bel. on. [P 691 C 1] 

K. N. Chowdhurtj, Mritunjoy Ghatto- 
padga, Manindra Nath Banerjee {II) 
and OopalGh. Mickherji — for Appellant. 

B. M. Sen — ‘for the Crown. 

Judgment. — The appellant Mokbul 
Khan was found guilty under S. 325 by 
a unanimous verdict of the Jury and the 
learned Sessions Judge of Pabna agree- 
ing with this verdict has sentenced the 
appellant to two years’ rigorous im- 
prisonment and a fine of Rs 200. 
The facts briefly are these : The ap- 
pellant and his brother Mansur had 
an altercation with the complainant 
about an exchange of labour. One Pro- 
dhan Babu Khan came to arbitrate. 
Mokbul and Mansur began to beat com- 
plainant. Foiz Bepari protested. Mok- 
bul struck him on the head with ‘a lathi 
and Mansur on the side. He fell down 
and shortly expired. Defence was that 
the case was entirely false. In order 
to understand Mr. Chowdhury’s point a 
few more facts ane necessary. The 
occurrence took place at night. The 


only witness as to what happened is the 
complainant Mahajan and the case of the 
prosecution depends on the belief or dis- 
belief of his evidence and also of the 
witnesses to whom it is alleged he stated 
what had occurred immediately or shortly 
after the occurrence After Mahajan 
had been examined the Public Prosecutor 
apparently considered his evidence in 
some respect hostile &.nd with the leave 
of the Court proceeded under S. 154 to 
cross-examine him apparently with the 
view of getting rid of some part of his 
evidence which was unfavourable to the 
prosecution. That this was done has 
not bean challenged by the Crown’ 
Mr. Ohowdhury argues that it is not 
open to the Crown to cross-examine its 
own witness merely for the purpose of 
discrediting him so far as a portion of 
his evidence is concerned. The effect of 
discrediting a witness as to a part of his 
evidence is to discredit him as regards 
the whole. Therefore the Grown had by 
seeking to discredit their own witness 
said that he was not a witness on whom 
they relied. As he was the only witness 
on whom the prosecution relied to ask 
the Court to convict the accused it was 
the duty of the Judge to have directed 
the jury that there was no evidence and 
that they should return a verdict of not 
guilty. As to the position of a witness! 
who has been declared hostile and the 
party calling him allowed to cross- 
ex-amine him we have been referred to 
two cases. The first case is the case of 
Satyendra v. Emperor (l). In that case 
it was held that where a party was al- 
lowed to cross-examine his own witness 
the effect of that cross-examination 
must be to discredit the witness al- 
together and not merely to get rid of 
part of his testimony and that hence the 
witness’s evidence must be excluded al- 
together. I presume that this means so 
far as it supports the case for the pro- 
secution for, obviously, the defence would 
I think be entitled to rely on so much 
of his evidence as supported their case. 
Otherwise a party who found that his 
witness had given evidence which sup- 
ported his adversary’s case could get rid 
of this evidence by declaring him hostile. 

The other case to which wo have boon 
referred is Khijiruddin Sonar v. Em- 
peror (2) a decision to which I was my- 

U7~A.X R. i92a. GaI7 463.“ 

(2) A. I. R. 1926 Cal. 139=53 Oal. 372. 
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Belf a party. There it was also held fol* 
lowing the dictum of Lord Campbell in 
Faulkner v. Brine (3) that the result of 
allowing a party to cross-examine his 
own witness was to discredit him al- 
together. In other words a party can- 
not be allowed to say that his witness 
is a truthful witness so far as part of his 
evidence is concerned but an untruthful 
witness so far as sdme other portion is 
concerned. Therefore it seems that once 
a party cross-examines his own witness 
he must be held to no longer rely on him. 

Mr. Chowdhury argues therefore that 
the position is thus : the prosecution 
have discredited or sought to discredit 
their own witness. He is the sole wit- 
ness to prove their ease. 

It is the duty of the Judge to deter- 
mine whether any evidence has been 
given on which the jury could properly 
find the question for the party on whom 
the onus lay. Emperor v. Upendra 
Nauh Das (4). 

Mr. Chowdhury argues that the pro- 
secution has cross-examined their own 
witness. In other words they seek to 
discredit him and do not rely on him. 
They cannot ask the jury to find for the 
prosecution on the testimony of a wit- 
ness whom they have themselves dis- 
credited. Hence the Judge should have 
told the jury that there was no evidence 
on which they could find the accused 
guilty and directed them to find a verdict 
of not guilty. Not having done so the 
Judge has misdirected the jury. 

This contention in the circumstances 
seems to mo to be well founded. 

In view of the prosecution treatment 
of their own witness there was no evi- 
dence on which the accused could have 
been found guilty and therefore no evi- 
dence to go to the jury and the Judge 
should have directed them accordingly. 
There has been a serious misdirection 
therefore and we are obliged to set aside 
the verdict of the jury and the sentence 
passed by the Judge agreeing with the 
jury’s verdict. In the circumstances of 
the case it would obviously bo useless to 
re- try the accused and we order he be 
acquitted. 

Lort- Williams, J.~I agree. 

N K. Sentence set aside. 

(3) [1858] 1 F. & P. 254. 

(4) [1914] 19 G. W. N. 653:^21 G. L. J. 377= 
30 I. G. 113=16 Or. 17. J. 561 (P. B.), 
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Suhrawardy and Garlick, JJ. 

Babindra Nath Das — Appellant. 

V. 

Jogendra Chandra Dob — Bespondent. 

Appeal No. 722 of 1926, Decided on 
10th July 1928, from appellate decree 
of 2nd Sub- Judge, Sylhet, D/- 16th 
December 1928. 

^ (a) Malicious Prosecution — ''Prosecution” 
includes such civil actions as may he the sub- 
ject of a suit for malicious prosecution — Appli- 
cation under S. 195, Criminal P. C., to grant 
sanction to prosecute rejected — SiLch applica- 
tion wai held to be prosecution giving rise to a 
claim for damages for malicious prosecution. 

The definition of ‘prosecution’ is not confined 
to proseoution before a Magistrate or a cri- 
minal Court. If a Judicial Tribunal ia moved 
which has the po^er to take criminal action 
against the person charged the requirement of 
the law is satisfied and a claim for damages for 
malicious prosecution will arise. The word 
“prosecution” includes such civil actions as 
may he the subject of a suit for malicious pro- 
secution : {Case-law Discussed ) [P 693 0 2] 

An application was made to a Munaif for 
sanction under 8. 195. The application was 
rejected. Thereupon plaintiff sued defendant 
for malicious prosecution. The defendant con- 
tended that a mere application for sanction to 
prosecute was not a proseoution. 

Held ; that the defendant was liable, as pro- 
ceedings for 'Sanction to prosecute before a 
Munaif, even if regarded as civil proceedings, can 
sustain an action for malicious prosecution : 
A. I. R. 1922 Cal. 145, Rel. on. [P 694 G 1] 

(5) Malicious Prosecution — Prosecution not 
mala fide in the beginning — Its continuance 
after knowledge that the facts upon which it 
was based were not true may give rise to a 
claim for damages. 

A prosecution may not be mala fide in the 
beginning ; but the ooutinaance of such pro- 
seoution after it was discovered that the facts 
upon which it was based were not true may give 
rise to a claim for damages for malicious pro- 
secution; Fltzjohn V. Maskinder, (1861) 30 L.J. 
C. P. 257 ; 30 Bom. 37 ; 30 All, 525 and 12 
C. L. J. 410, Bel. on. [P 694 G 2] 

Gopal Chandra Das, Jogneswar Majum- 
dar and Upendra Chandra Boy — for Ap- 
pollanfc, 

Birendra Kumar De — for Bospondont 

Suhrawardy, J. — This appeal arises 
oub of a suib for damages for malicious 
prosecution upon the following facts. In 
a previous suit in which one Bola Nath 
was defendant the plaintiff who is a 
pleader practising in Habigunj in the dis- 
trict of Sylhet filed a written statement 
accompanied by a vakalatnama on 16th 
February 1923 purported to have been 
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signed by Bhola Nath and some other de- 
fendants. The vakalatnama showed that 
it was accepted by the plaintiff > on the 
7th February 1923 which was the data 
of the vakalatnama. On 28th February 
1923 the plaintiff reported to the Court 
that his client Bhola Nath had died. In 
May 1923 the defendant applied to the 
Munsif for sanction under S. 195, Cri- 
minal P. 0., to prosecute the plaintiff, 
his clerk and defendants 30 and 33 on the 
allegation that the signatures of Bhola 
Nath on the wrtiten statement and the 
VpAalatnama were forgeries since he had 
died on 3rd February 1923. The appli- 
cation was registered as a misoellaneous 
case and the plaintiff was directed to 
show cau^e. On 9th June 1923, the data 
of the hearing of the case, the plaintiff 
filed certain papers from the criminal 
Court to show that Bhola Nath was 
alive on 7th February 1923. On the 
next date of the hearing, that is, 30th 
June 1923, the defendant applied for time 
to summon his witnesses. On 2lBt July 
1923 be again applied for time to file 
certified copy of tbe death register and 
again on 4th August he applied for time 
for the same purpose, but his appli- 
cation was rejected and the case dis- 
missed. Thereafter the piaintilf instituted 
the present suit for recovery of damages 
for malicious prosecution and defamation. 
One of the points of law raised by the 
defence was that the suit for damages for 
defamation was not maintainable. A pre- 
liminary issue was framed and the Munsif, 
who heard it decided that the plainoiff 
was not entitled to recover damages for 
defamation- The case was again finally 
heard by the same Munsif and the 
plaintiff’s suit was decreed for Rs 250 
with costa On appeal by the defendant 
the learned Subordinate Judge confirmed 
the decree and lieuce this second appeal 
by the defendant. 

The first point raised by the learned 
advocate on behalf of the appellant is 
that there was no prosecution within the 
meaning of the law such as to give lise 
to the plaintiff ’s claim for damages for 
malicious prosecution It is argued that 
a mere application for sanodon to pro- 
secute is not a prosecution No autho- 
rity has been oittd in support of this 
proposition. But several cases have been 
placed before us in which it has been 
held that a more filing of a petition in.a 
criminal Court for necessary action on 


which no action was taken or which wa». 
dismissed is not prosecution giving riso 
to the plaintiff’s claim for damages. Tho' 
view expressed in the reported cases is 
not consistent on this point and so far 
as this Court is concerned it was autho- 
ritatively laid down by Jenkins, C. J in 
Golapsan v. Bhola Nath (l) that dis- 
missal of a complaint under S. 203, Cri- 
minal P. C. does not give rise to a right 
to claim compensation for malicious 
prosecution. This view is supported by 
the opinion expressed by Fletcher, J, in 
De Rozario v Galab Ohand Andndaji (2) 
and by the English authorities and by 
most of the text writers on the law of 
Torts. In Yates v. The Queen (3) on, 
which reliance has been placed by a. 
decision of this Court upon this point,. 
Brobt, M.. R. observed, apparently by way 
of an obiter, at p. 657 : 

For my own part I consider that laying tha- 
information before a Magistrate would not be' 
the commencement of the prosecution because* 
the Magistrate might refuse to grant a sfim- 
mons, and if no summons, how could it be said 
that a prosecution against any one ever com- 
manoed. 

Cotton, L J. -in tho same case ex‘ 
presed his opinion thus : 

It cannot be said that prosecution commences* 
before a person is summoned Do answer a 
complaint. 

The laiW has thus been laid down in 
Clo>’k and Lindsell on Tort, 7th Edn. at 
p. 637 where the dictum of Brett, M. R. 
in Yates .y 21ie Queen (3j has been' 
approved and quoted : 

A Justice of the peace can only take action 
on an information laid before dim. If he^ 
thinks that it diso^oses ground . for believing 
that an offence has boon committed, he eithec 
issues a warrant for the arrest of the incrimin- 
ated party or a summons commanding his at- 
tendance. But un il he issues such summons 
or warrant the prosecution cannot be said to 
begin The gist of the action fer malicious 
prosecution is that the defendant set the Magis- 
trate m motion. 

The same view has beeu takeu iu 
Madras in the case of Nurse v. Hustamji 
Dorahji (!)■ In G. H. Crowdy v O' 
Reilly (6) and Bishnu Pergash v Phul~ 
man Singh (6) it is expressly laid down 

(1) [19UJ 38 Cdl. 880=11 I. C. 311=^5 
C. W. N. 917. 

(2) ri910] 37 Cal. 358=6 I. C. 877. 

(3) [1885] 14 Q. B. D. 648=54 L J. Q. B. 
258=49 J.P. 436=52 L. T. 305=33 VV. E. 
482. 

(4) A. I. B. 1924 Mad. 665. 

(5) , L1913J 17 C. L. J. 105=18 I. 0. 737=1T 

C, W. N. 654. 

(6> [1914] 20 C. L. J. .518=27 I. C. 449=1&* 
G. W. N. 985? 
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that a prosecution for the purpose of a 
suit for damages for malicious prosecu- 
tion begins as soon as information is 
laid before the Magistrate. The same 
view has been expressed in Ahmedibhai 
V. Framji EduJji (7j. It is not neces- 
sary to pursue this matter further as the 
question raised in those oases does not 
all’eot that which ^reseats itself for de* 
termination in the present case. It is 
'accordingly necessary to determine the 
meaning of prosecution. ” In Hals- 
bury’s Laws of England Vol. 19, p. 670 

prosecution is thus defined : 

A prosecution exists where a criminal charge 
'is made before a Judicial Officer or Tribunal, 
and any person who makes or is actively in- 
strumental in the making or prosecuting of 
auoh a charge is deemed to prosecute it and is 
called the prosecutor. 

The expression “ criminal charge ** 
has been used in view of the decision in 
Raysan v. South London Tramways 
Co (8), In that case the quebtion was 
whether proceedings taken against any 
person for having travelled in a carriage 
or in tramways avoiding or attempting 
■to avoid payment of fare thus rendering 
himself liable to a penalty not exceeding 
40 shillings are proceedings in respect of 
a criminal offence so that a suit for 
damages for malicious prosecution could 
lie against the accuser. Lord Esher 
M. K. decided that the proceedings were 
in respect of a criminal offence so that 
an action for criminal prosecution would 
lie. The learned Master of the Rolls 
however, cautiously observed : 

Now there can be no doubt that if what was 
«dono to her was to take criminal proceedings 
against her and if the criminal process was 
-carried on without reasonable and probable 
oause and maliciously then her action would 
lie. I am not prepared to say that, if the pro- 
ceedings taken against her in this case were 
not criminal proceeding, the action would 
not lie if those proceedings were taken without 
reasonable and probable cause and maliciously. 

In Quartz Hill Gold Minincj Co. v. 
Eyre (9) “ criminal charge ” has been 
'defined as including all indictments in- 
volving reputation or po'^sible loss of 
iproperty to the person. In Balhhadra 


f7) [1904] 28 Bom. 226==5 Bom. L. R. 940. 

18 ) [1893] 2 Q. B. 204=42 W. R 21=62 
L. J. Q. B. 593=69 L. T. 491=4 R. 622= 
68 J. P. 20=17 Cox. C. 0. 691. 

(jf9) [1883] 11 Q, B. D. 674=62 L. J. Q. B. 

488=49 L. T. 249=81 W. R. 668. 


Singh v. Budri Shah (10) Viscount 
Dunedin in pronouncing the judgment 
of the Judicial Committee observed: 

In any country where, as in India, prosecu- 
tion is not private, an action for malicious 
prosecution in the most literal sense of the 
word could not be raised against any private 
individual. But giving information to the 
authorities which naturally leads to prosecution 
is just the same thing. And if that is done and 
trouble caused the action will lie. 

The definition of prosecution is not 
confined to prosecution before a Magis' 
trata or a criminal Court. If a iudioial 
tribunal is moved wb4oh has the powei 
to take criminal action against the person 
charged the requirement of law is satis- 
fied and a claim for damages for mali- 
cious prosecution will arise. In Clerk 
and Lindsell on Torts, at p. 637, there will 
be found the following passage: 

To prosecute is to set the law in motion and 
the law is only set in motion by an appeal to. 
some person clothed with judicial authority in 
regard to the matter in question. 

In the present case the application was 
made to the Munsif for ‘Sanction under 
S. 195, Criminal P. C. The Court was 
moved to grant sanction to prosecute the 
plaintiff in this case and if the applica- 
tion were granted the plaintiff would 
have been liable to prosecution. Some 
difficulty in applying the law as laid 
down arises in this case owing to the 
fact that after obtaining such sanction 
the defendant might or might not have 
gone to the criminal Court and prose- 
cuted the plaintiff. But the proceedings 
relating to the granting of the sanction, 
though they may not lead to imposition 
of fine or imprisonment, rpndor the person 
charged liable to fine or imprisonment 
and therefore come within the meaning 
of the term. It is with diffidence that I 
venture to take this view and if the 
matter were res Integra I am not sure 
what opinion I might form upon this 
point; but the question was raised and 
decided in a very recent case of this Court 
in Narendra Nath De v. Jyotis Chandra 
Pal (U). in that case the defendant 
had impugned the genuineness of^ the 
copy of the will filed by the plaintiff 
and applied for sanction to prosecute 
It was said, following the dictum oi 
Mookerjee, J , in Growdy v. O' Reily (5) 
that the m aintainability of a suit foi 

(IQJ A. I. R. 1926 P. 0. 46=29 0. 0. TeS^ 
I Luck. 216 (P. 0.). 

(11) A. I. R. 1922 Oal. 145=49 Cal. 1086. 



694 Calcutta Eabindra Nath v, Jogbndra Chandra (Suhrawardy, J.) 1928^ 


malicious prosecution does not depend on 
there having been a prosecution in the 
sense in which the term is used in the 
Code of Criminal Procedure. It was fur- 
ther observed: 

We hold that in the present case the allega* 
tions in the plaint that the defendant mali* 
oiously and without just, reasonable and prob- 
able cause instituted proceedings for sanction 
and that the plaintiff was obliged to defend the 
case are sufficient to disclose a cause of action. 

Even if the proceedings for sanction 
to prosecute before the Munsif are re- 
garded as civil proceedings they may 
sustain an action for malicious prosecu- 
tion as involving false imputations touch- 
ing the plaintiff’s business reputation as 
a professional man : Quartz Hill Mining 
Co, V. Hgrp (9), per Bowen, !». J , at 
p. 691: 

The word “prosecution” includes such civil 
actions as may be the subject of a suit for mali- 
cious prosecution: Bigelow on Torts, p. 20i. 

The first objection of the appellant 
must therefore be overruled. 

The next ground on which the appeal 
is based is that it has been found in the 
first judgment by the Munsif that the 
defendant had no ground for believing to 
be false the information he had received 
that Bhola Nath died on 3rd February 
1923 ft is contended that there was on 
this assumption no ground for holding 
that the action taken by the defendant 
was without reasonable and probable 
cause There is no doubt that that ob- 
servation was made in the judgment of 
the Munsif when he was trying the 
issue relating to the plaintiff’s claim for 
damages for defamation. But when the 
same officer came to try the suit for 
damages for malicious prosecution he 
came to the conclusion that the defen- 
dant was not actuated by honest belief 
in making the application for sanction 
and the reason given by him apparently 
supports his opinion. The learned Mun- 
sif, after discussing the evidencOj eaters 
another finding that the conduct of the 
defendant even if it was honest amounted 
to a continuance of the prosecution 
maliciously after he became aware of the 
real state of things. The learned Sub- 
ordinjjite Judge on appeal had endorsed 
that finding in these words: 

It appears to me to be clear in this case that 
the defendant rushed to Oourt with the false 
accusation , never believing that there was any 
truth in the same; and even when there was un- 
impeachable evidence on the record to show* the 
nature of his indictment he persisted in pres- 
sing the ohargp. 


These findings are on the face of them.^ 
findings of fact and we cannot say in 
second appeal that they are not supported 
by the facts found by the Courts below. 
It is well established that a prosecution 
may not be entirely mala fide; but the 
continuance of such prosecution, after it 
was discovered that the facts upon which 
it was based are not true, may give rise 
to a claim for damages for malicious 
prosecution This doctrine is based upon 
the dictum of Coburn, C. J., in Fitz" 
John V Mackinder (12), where he says: 

A proseoution though ia the outset not mali- 
cious, as having been undertaken at the dicta- 
tion of a Judge or Magisbrate or if sponcaiieoua 
from having been commenced under a bonafide 
belief in the guilt of the accused, may never- 
theless become malicious in any of the stages 
through which it has to pass if the proseouior 
having acquired positive knowledge of the in* 
nooence of the accused perseveres rnalo animo 
in the prosecution, with the intention of pro- 
curing per nefas a conviction of the accused. 

This view has been adopted in ,the 
Town Municipality of Jamhusar v. Girija 
Sankar Nasiram (13) and by the Judicial 
Committee in Gayapro^ad v Dhahat 
Singh (14) and also by this Court in 
Shama Bibi v. Chairman of Baranagore 
Municipality (15). It has been found 
by both the Courts below that th^ papers 
of the criminal Court were produced by 
the plaintiff in the sanction matter oa 
9th June 1923 which clearly showed that 
Bhola Nath, who was the de(endaat,*was. 
alive on 7th February 1923 on which date* 
the written statement and the vakalat- 
nama were purported to have beeni 
signed. In spite of those documents the 
defendant applied for time, on 30th June 
1923, for summcwiiag his witnesses there- 
by giving a clear indication that he 
meant to press his application for sanc- 
tion. On two subsequent days he wanted* 
time to file a certified copy of the death 
register presumably for the purpose of 
proving that Bhola Nath was not alive* 
on the 7th February In this case, how- 
ever, the defendant has not attempted tO' 
prove that his case in the sanction matter 
was correct. In his deposition he says 
that he had no idea that the pleader and 
his clerk were in the conspiracy and 
also if Bhola Nath was not known to 

(12) [1861] 30 L. J. C. P. 257=9 C. B, (N. S.). 
505=7 Jur. (N. S ) 1283=9 W. R. 477=i. 

* L. T. 149. 

(13) [1906] 30 Bom. 37=7 Bom. L. R. 655. 

(14) [1908] 80 All. 525=35 I A. 189=5 A. tv 
J. 665=11 0! C. 371 (P. 0.). 

(161 [1910] 12 C. J. 410=6 I. C. 675. 
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them they might have been deceived by 
anyone falsely personating BhoU Nath 
before them. He admits that he came 
to know from the papers of the criminal 
case that the information that Bhola 
Nath was dead was not true. His sub- 
sequent conduct therefore amounted to 
continuing the ‘prosecution maliciously 
though it might h^ve been originally 
started under a bona fide mistake. With 
regard to the finding of malice and want 
of probable and reasonable cause, the 
findings of the Court below are clear and 
supported by the evidence in this case. 
Whatever ground of suspicion the defen- 
dant mightfhave had against the other per- 
sons against whom he applied for sanction 
he could have no ground for asking for 
sanction to prosecute the plaintiff who is 
a respectable pleader as observed by the 
Munsif and who is not expected to have 
personal knowledge of matters relating 
to tl\o identity of clients The endorse- 
ment on the back of the vakalatnama 
showed that he had received it through 
another person. There cannot therefore 
be any reasonable or probable cause for 
asking permission to prosecute the 
pleader. As regards malice the finding 
of the Courts below is that at the time 
when he made the application, and after 
it, the defendant went about bragging 
that he had caught the pleader in a trap. 
One must not forget that in the original 
title suit the defendant was a plaintiff 
and for some purpose or other he thought 
it to be to his advantage to implicate the 
pleader. 

Considering all the facts and circum- 
stances of this case I think that the 
Courts below have taken a correct view 
of the matter and the appeal is therefore 
dismissed with costs. 

Garlick, J. — I agree. 

N.K. Appeal dismissed. 
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B. B. Ghose and Cammiade, JJ. 
Sris Chandra Choudhury — Appellant. 

V. 

Bhaha Tarini Devi — Respondent. 
Appeal No. 33 of 1926, Decided .on 
23rd November 1927, from the original 
decree of 2nd Addl. Dist* Judge, Zillah 
Faridpur, D/- 21st November 1925. 
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(a) Successiofi Ac/, (1926), S. 263 (d) — Distri- 
bution of legacies only left to be done — Grant 
does not become "'useless and inoperative."' 

A grant of letters of administration does not 
become "useless and inoperative’* if the ad- 
ministrator has nothing more to do than to 
distribute the leg<*cies to the several legatees. 
S. 263, Cl. (d), contemplates that there is an ad- 
ministrator, who under certain oircumstanoes is 
incapable of acting, so that the estate is practi- 
cally without an administrator. [P 696 0 2j 

(b) Succession Act (39 of 1925), S, 263 ExpU — 
Wilful withholding of legacies is not a just 
cause— Remedy by legatee described. 

Wilful withholding by the administrator 
of the legacies payable under the will would be 
maladministration but mal administration is not 
a just cause for ;revocation of the grant . 24 
Cal. 95, liel.on. [P696 C 2] 

The remedy of a legatee to obtain the legacy 
from the hands of the administrator is 
either by a suit for obtaining the legacy or for 
administration of the estate. [P 696 0 2] 

Nirmal Chandra Chakraoarty and 
Ajendra Nath Dutta — for Appellant. 

Brojo Lai Chakraharty, Bad ha Binode 
Pal and Jitendra Mohan Bannrrjee — for 
Respondent. 

Judgment. — This appeal arises out of 
an application for revocation of a grant 
of letters of administration which was 
made under S. 50 of the Probate and 
Administration Act now replaced by 
S. 263, Succession Act of 1925. The 
letters of administration wore granted 
with the will annexed of the testator who 
died in the year 1883. By his will he 
gave his property to his two grandsons 
Satis and Sris and he made provisions 
for payment of annuities to his daughter 
Bama Sundari and his daughter-in-law 
Sakhi Sundari. Letters of administra- 
tion were granted to Bama Sundari in 
1901 and she was administering the estate 
till her death on 2Ut Juno 1923. After 
the death of Bama Sundari the present 
opposite party Sris applied for grant of 
Letters of Administration for the un- 
administered portion of the estate. The 
present petitioner for revocation objected 
to it, but letters were granted to the 
objector Sris on 19th June 1924. The 
other annuitant Sakhi Sundari died 
some time in October 1924 The present 
application was made by the widow of 
Satis for revocation of the letters of 
administration on 2lst March 1925. The^ 
grounds stated for revocation were two : 

(1) That the estate having been fully 
administered, the grant has become use- 
less* and inoperative through circum- 
stances ; and 
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(2) the opposite party to whom the 
grant was made has wilfully and with- 
out reasonable cause omitted to exhibit 
an inventory or account as ordered by 
the Court granting administration. 

It has been found by the learned Judge 
below that the second ground has not 
been substantiated. As a matter of fact 
the administrator has rendered accounts. 
He has, however, made the order for 
revocation of the grant on the ground 
that the estate has been fully adminis- 
‘tered. There is some confusion of ideas 
when it is stated that the estate has 
been fully administered. Because, if the 
-estate has been fully administered, there 
is no occasion for an application for 
revocation of the grant of the letters of 
administration. What the applicant for 
revocation must have meant is— and that 
seems to be the idea of the learned Judge, 

! — that nothing further has to be dono 
!by the administrator except to mako 
jover the legacies to the legatees. So 
jlong as the legacies are not paid, it can- 
not bo said that the estate has been fully 
administered The question, however, 
is whether the application comes within 
any of the provisions of S. 263 of the Act. 
It is now well settled that the Courts in 
India can revoke a grant of letters of 
administration only according to the 
provisions of the section which previ- 
ously was S to, Probate and Administra- 
tion Act : see the cases of Annoda 
Prosad v. Kali Krishna (1), Official 
Trustee of Bengal V Kumudtni Dasz (2). 
It is observed by the learned Judge that 
the present application comes within Cl. 
{d) of the explanation of “just cause’* in 
8 263 of the Act and upon that ground 
he has made an order for revocation of 
the grant. The administrator appeals 
against that order and it is contended on 
his behalf that the present question does 
not come within that clause while it is 
contended, on the other side, that it does. 
Under that clause it is provided that a 
just cause” shall bo doomed to exist 
where the grant has become useless and 
jinoperative through circumstances.” It 
jaeeras to me that it would he straining 
jthe meaning of the expression “useless 
and inoperative” if it is said that a grant 
Ibeoomes useless when the administrator 
has nothing more to do than to distribute 
the legacies to the several legatees The 

"uTTi^'rnrrca^^^ 

( 2 ) [1910] 37 Cal. 3ti7=6 I. 0. 973. 
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illustration as to how a grant becomes 
useless and inoperative is given in illus- 
tration (viii), S. 263. It seems to me 
that the clause contemplates that there 
is an admir.istrator who, however, under 
certain circumstances, is incapable of 
acting so that the estate is practically 
without an administrator ; and it does 
not mean that there is an administrator 
but he is wilfully withholding the 
legacies payable under the will. That 
would be maladministration by the ad- 
ministrator, but it has been held that 
maladministration by an administrator 
is not a just cause for revocation of the 
grant : see the case of Annoda Prosad 
V. Kali Krishna (l). The grant does not 
become useless or inoperative if an ad^ 
ministrator is acting under the grant and 
is capable of doing so. Further, it would 
appear to be extremely inconvenient if 
the grant is revoked on the ground that 
the administrator has no further y/ork 
to do and ho ought to distribute the 
legacies at once. If that were done, 
diffioulbies and complications would arise, 
and notwithstanding the saving provi- 
sions of S. 297, as to what would happen 
when the grant of letters of administra- 
tion is revoked, it would be difficult for 
the administrator who has acted under 
such revoked grant to reimburse himself 
in respect of any payments made by him 
under the grant. The remedy of a 
legatee to obtain the legacy from the 
hands of the administrator is either by 
a suit for obtaining the legacy or for 
administration of the estate : see the 
case of Okhoij Coomar v Koijlash Chun' 
der (3). It seems that the order of 
revocation made by the learned Judge 
does not fall within the provisions of the 
law and is, therefore, wrongly made. 

It may be added that the learned 
vakils an either side could not point out 
any authority with regard to the question 
before us It is well known that in 
England the right to revoke a grant is 
not limited, as here, by statutory pro- 
visions No authority has been pointed 
out to us that in England a grant of 
probate or letters of administration was 
ever revoked on the ground that the 
administrator has nothing further to do 
but simply to distribute the legacies and 
it seems to us that the power of the 
Courts in India should not be exercised 

(3) [1890] 17 Oal. 387. 
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with reg'^ird to the revocation of a gra 
under such oircumstances. 

The appeal is, accordingly, decreed : 
the judgment and order of the Court 
below must be set aside and the appli- 
cation dismissed. Having regard to the 
fact that ’ there is no reason why the 
administrator should not distribute the 
legacies and it seems to us that he is in 
possession of the properties without any 
just reason, we make no order as to oostr. 
either in this Court or in the Court 
below. 

A.L /r.k. Appeal decreed. 
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Cuming and Mukherji, JJ. 

Begraj (Jadimram — Plaintiff — Appel- 
lant. 

• V 

E. I. Uij. Co. and another — Defendants 
— Respondents. 

Appeal No 1382 of 1925, Decided on 
24th February 1928, from appellate 
decree of Sub-Judge, Asansole, D/- 14th 
February 1925. 

{a) Railways Act^ S. 72 — Notice — Sufficiency 
of notice must be determined on facts of each 
case. 

It is always a question of fact to be deter- 
mined in view of the circumstances of each 
particular case whether a notice is sufficient or 
not. [P G98 C 1] 

(6) Railways Act, S. 72 — To hold railway 
liable, theft by the railway servants or their 
wilful neglect has to be proved — Theft by an 
outsider has no place. 

For the case to fall within the exception one 
of two things will have to bo proved ; either 
that the lo«i3 was due to theft by servants of 
the Railway Administration or that the loss 
was duo to wilful neglect on the part of the 
Railway Administration or its servants. Theft 
by an outsider has no place except as loss due 
to wilful neglect on the part of the Railway 
Administration or its servants. [P 699 G 1] 

(c) Railways Act, S, 76 — \V%lful neglect has 
to he pioved by party alleging it 

The onus of bringing the case within the 
exception ‘mentioned in Risk- note form B and 
of establishing wilful ueglect is on the person 
claiming damages : 16 C. W. N. 766 ; 22 C. W. 
N. 622 ; A. /. R. 1924 Cal. 725; 39 All. 418; and 
A. I. R. 1924 All. 177; Foil. [P 699 C 1] 

(d) Railways Act, S. 72 — '^wilful negiecT* 
means act %s done deliberately and intention- 

> ally. ^ 

“Wilful negleot’* means that the act is done 


nt deliberately and intentionally and not by acci- 
dent or inadvertence, but so, that the mind of 
the person who does the ftot goes with it : A* 
I. R. 1928 P. C. 24, Foil. [P 699 C 2] 

{e) Railways Act, S, 72 — Railway is not liable 
for damages %f requirements S. 161, Contract 
Act, are fulfilled — Contract Act, S. 151. 

Whether the loss is due to theft by railway 
servants or by outsiders, the railway is not 
responsible if they have fulfilled the require- 
ments of S. 151, Contract Act. [P 699 G 2] 

(/) Railways Act, S. 72 — “Losi” explained. 

[Obiter) The term “loss’* should ba construed 
as including oases where the article consigned 
is loss to the consignor as such article. 

[P 698 C 2] 

Bankim Chandra Mukherjee and 
Apurba Charan Mukherjee for Charu 
Chandra Ganguly — for Appellant. 

Amarendra Nath Bose and Ambica 
Pada Chaudhury—ior Respondents. 

Mukherji, J. — The suit which has 
given rise to the appeal was for recovery of 
damages for non-delivery of a package of 
cotcon pieoegoods which, together with 
ten such packages, formed a consignment 
which was dispatched to the plaintiffs at 
Raniganj, a station on the E I* Ry.» from 
Aserva, a station on the G. I. P. Ry. The 
two ^railway administrations were made 
defendants in the suit. The Munsif 
decreed the suit against the E. I- Ry., 
only, but on appeal preferred by the said 
defendant the Subordinate Judge reversed 
that decision and dismissed the suit. The 
plaintiffs have preferred this second 
appeal. 

The Subordinate Judge held that though 
the consignment was covered by a Risk- 
note in form 13 the railway was not 
absolved as the case came within the 
exception mentioned in the Risk-note, 
that the loss was duo to theft by railway 
servants or by outsiders, and that if it 
was due to theft by outsiders there was 
wilful neglect of the Railway Adminis- 
tration or the railway servants. He held, 
however, that the notice of claim that 
was served under S. 77, Railways Act, 
was not valid and so ho dismissed the 
suit. 

The appellants’ contention is bhat the 
learned Subordinate Judge has erred in 
law in holding against the validity of 
the notice, and that if this contention ba 
accepted the appellants, on the other 
firfdings of the learned Subordinate Judge, 
would be entitled to a decree. 
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Now as regards the validity of the 
notice, what has been found is this : In 
the said notice every particular was 
correctly stated except the name of the 
station from which the consignment was 
dispatched, instead of Aserva which was 
the correct name, Ahmedabad was men- 
tioned- The Subordinate Judge has ex- 
pressed the view that S. 77 of the Act 

requires that the notioe must be such as would 
enable the Administration to see at once the 
identity of the consignment without further 
enquiry at other station or stations. 

The section, however, prescribes no such 
jthing, and it is always a question of fact 
to be determined in view of the circum- 
jStances of each particular case whether 
jthe notioe is sufficient or not. The defen- 
idants never raised this question in their 
[pleadings and contented themselves with a 
denial of the service of the notice In 
these circumstances it is not possible to 
say that the notice was not adequate and 
in view of the pleadings the question of 
its adequacy can hardly arise The find- 
ing of the Subordinate Judge in respect of 
this matter must accordingly be reversed. 
As already stated the appellants’ conten- 
tion is that with*the*reversal of. this find- 
ing ho would be entitled to a decree. 
With this contention I do not agree, for 
several other questions will now arise 
which will have to be considered and 
discussed. 

The respondents have argue 1 that the 
case does not come within the exception 
mentioned in the Risk*note as there was 
no loss of a complete package, the gunny 
covering of the package not having boon 
stolen. They rely upon several decisions 
most of which relate to cases of loss of 
ghee or oil contained in cans or tins, in 
which there was wholesale abstraction 
of the contents, but the receptacles were 
delivered. Of them may be mentioned 
the oases of Mohesivar Das v. Carter (l), 
E, I, By. V. Shib Prosad Bfiakat (2), 
E.I. By. Co. V. NiLkanta Boy (h), Toonya 
Bam V. E. I Bi/. Co. (4), Kali Das v. 
E. I. By. Co. (5), D. B & C. I. Ry. v, 
Amhalal Sewaklal (6), Mulji v. S. M. By. 
Co (7). It is not profitable to discuss 

(1) [1884] iOG.il. 210=12 C. L. R. 122. 

(2) [1913] 17 0. W. N. 529=18 I. C. 216. 

(3) [1914] 41 Cal. 576=19 G. L. J. 142=22 
1. 0. 679=19 C. W. N. 95. 

(4) [1903] 30 Cal. 257=7 C. W. N. 370. 

(5) [1917] 21 C. W. N. 815=40 I. G. 626. 

(6) High Court deoiaious of Ry. Caaea 48. * 

(7) [19J11 14 -VI. L J. 3J>. 


these oases individually as the argument 
so far as this matter is concerned is based 
upon a misconception. What was found 
by the learned Subordinate Judge was 
that on one particular date the ohaukidar 
who was in charge of the goods yard and 
who first noticed the loss saw that the - 
contents of the package were gone and 
only the gunny covering was left, but 
there is nothing to show that even that 
gunny covering was delivered to the 
plaintiffs or tendered for delivery. There 
was therefore loss of one complete 
package so far as the plaintiffs are con- 
cerned Perhap:3, the true vie\i to be taken 
of the matter is what Fletcher, J., said 
at the conclusion of his judgment in the 
case of* E. I. By. Co. v. Ntlkant Boy (3), 
namely that 

it is impossible to say '.that there was loss of 
complete packages when such material por- 
tions of the packages as the tins were delivered 
to the consignee. 

The view that there is no loss, what- 
ever happens to the contents, if the 
character of the package as such is un- 
affected by damage sustained by its out- 
ward envelope alone, did not find favour 
with the learned Judges of the Madrae 
High Court in the case oi M. & S M By. 
Co. V. Subba Row (8). Referring to the 
Bombay and Calcutta decisions on which 
the respondents rely Seshagiri Ayyar, J., 
said in that case : 

The Bombay and Calcutta cases do not discuss 
the matter and it seems to me that they have 
put too narrow a construction upon the ex- 
pression “loss.” I am inclined to the view thati 
the term “loss” should bo construed as includ- 
ing oases where the article consigned is lost to! 
the consignor as such article. 

As at present advised this view is onej 
that commends itself to mo. But as 
already -stated the question does not* 
arise and I shall not discuss it any fur- 
ther, nor express any definite opinion. 

Then as regards the merits the finding 
of the learned Subordinate Judge is 
worded thus : 

The circumstantial evidence proves that the 
loss was due to theft of railway servants or in 
case of theft by outsiders such theft was the 
effect of wilful neglect of the Railway ad- 
ministration or railway servants. 

This finding is defective as well as bad 
and for the reasons to be presently men- 
tioned. All that need be said of the 
fact^ is that the consignment came to 

^r[l920lT3“Maa. 617=38 m7l~“j7 860^11 

M. L. W. 35?=55 I. C. 754=(1920) M. 

W. N. 198. 
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Jhajha statioa on the E. I. Ry. on the 
morning of 18fch December 1921 from 
which date to 2ad January 1922 there 
was a general strike of the menials on 
the railway and the bile in question was 
stolen by somebody during this period 
For the case to fall within the excep- 
iion one of two things will have to be 
proved ; either that tjieloss was doe to 
»heft by servants of the Railway Admini- 
stration or that the loss was due to wil- 
‘ul neglect on the part of the Railway 
administration or its servants. The 
vords in the risk-note are : 

Except for the loss, etc . . . due either 

lO wilful neglect of the Railway Adtninistra- 
ioQ or to theft by or to the wilful neglect of 
ts servants etc. 

In the risk-note, properly read, theft 
Dy outsiders has no place except as loss 
lue to wilful neglect on the part of the 
diailway Administration or of its ser- 
vants. The *onus of bringing the case 
vithifl the exception, and of establishing 
vilful neglecft is on the plaintiffs [H. G. 
imith V. G. W . By. (9), Skeoharat Bam 
r. B N.W.By.Go. (lO), E. I. By. v. 
Kanak Behari (11), E. I. By v. 
faqpat Singh (12), I. By. v. Nathu- 
nail Behari Lai (13) E. I. By. Go. 
r. Sriram Mahadeo (14) J On the mate- 
•ials that are on the record the Sub- 
)rdinate Judge has not been able to 
io find affirmatively 'that the loss was 
lue to theft by railway servants. He 
las only found that the theft was either 
Dy railway servants or by outsiders. 
Chis finding will help the plaintiff in 
)ringing the case within the exception 
f only he can show that the theft was 
lue to wilful negleoc on the part of the 
^lailway Administration or of its servants. 
Dealing with the question of wilful 
leglect the Subordinate Judge has said 
h good deal to which it will bo necessary 
io refer presently but there is one clear 
inding of fact which he has recorded in 
his connexion and which in my opinion 
s sufficient to establish neglect. That 
inding is to ‘the effect that the wagon 
vas not padlocked Whether padlocking 
vould have boon a sufficient preven- 
dve for theft in view of the c ircum- 

(9) [1922] 1 A. 0. 178. 

(10; C1912J 16 0. W. N. 766=15 I. 0. 66. 

(11) [1918J ‘22 0. W. N. 622=44 I. G. 691. 

(£2) A. I. R. 1924 Cal. 725 = 5L 0*1 615. 

(13J [1917] 39 All. 418=39 1. 0.130=15 A. L. 

J. 321. » 

(14) A. I. R. 1924 All. 177=46 All. 125. 
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stances of the case is a somewhat diffi- 
cult question, but that this omission 
facilitated the theft is scarcely to be 
doubted and .it is therefore clear that 
there was neglect and the loss is, partly 
at any rate, duo to such neglect. The 
question, however, is whether this 
neglect was “wilful.” The Judicial 
Oommitteohas in a very recent case ex- 
plained the expression “wilful neglect” 
in accordance with the meaning given to 
it by Lord Russel, in B. v. Senior (15) 
as meaning 

that the act is done deliberately and inten- 
tionally and not by accident or-inadvertenoe, but 
80 that the mind of the person who does the act 
goes vrlth it ilArdeshir Bhicaji V. Agent 0. L 
P. By. Co. (16). 

The question then is whether this 
neglect or any neglect that may have 
been proved was “wilful” .within the 
aforesaid meaning. The other findings 
of fact fVom which the Subordinate 
Judge has concluded that there was 'wil- 
ful neglect” and to which reference will 
presently be made in another connoxmu 
do not help us in answering this question. 

If on a consideration of the materials 
on the record and the circumstance of 
thecaseitis possible to arrive at the 
conclusion that there was “wilful 
neglect” on the part of the Railway Ad- 
ministration or of its servants the case' 
will come within the exception. But a 
further question will then arise, namely, , 
as regards the measure of responsibility 
of the Railway Company for the loss that 
has taken place. That measure is laid 
down in S. 72, Railways Act. 
Whether the loss was due to theft by rail- 
way servants or by outsiders, the Ad- 
ministration is not responsible if they 
have fulfilled the requirements of S. 151, 
Contract Act. The finding of the Sub- 
ordinate Judge, however, suggests that 
in the case of theft by railway ser- 
vants the Administration is ipso facto 
liable. This view is not tenable. To 
establish the position that the stan- 
dard of care required by S. 151, Contract 
Act, was not adhered to reliance has been 
placed on certain findings of the Judge 
on the question of “wilful” neglect.” 
The learned Subordinate Judge has said 
in his judgment ; 

(15) [1899] 1 Q. B. 283=68 b. J. Q. B. 175= 

79 L, T. 562=15 T. L. R. 102=19 Gox. 

G. 0. 219=64 J. P. 8=17 W. R. 367. 

'(16)*A. I. R. 1928 P. 0. 24=62 Bom. 109=55. 

I. A. 67(P. 0). 
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There is no evideaco to show that the strike 
was an unexpected ono. The defence does not 
mention the strike in its written statement. 
A strike was refusal of the servants of the 
Railwiy Administration to work when they 
were still servants of the Administration and 
legally bound to be taken to task for such 
conduct without notice and without terminat- 
ing service lawfully those menials were liable 
lor damages. Any refusel of such menials to 
guard the .wagon amounted to wflful neglect 
of the servants of the East Indian Railway 
Company. There is nothing to show that tne 
strike was not the result of unfair or tactless 
attitude of the Railway Administration, 
Mostly injustice or want of tact drives poor 
menials to strike in India. 

If fchis finding of “wilful neglect** is 
to have any bearing on the question 
whether the requirements of S. 151, 
'Contract Act, have ' been complied with 
or not, it is clear to my mind that it is 
vitiated as it has proceeded upon a Jeon’ 
fusion of ideas which is the result of 
mixing up how the Administration 
should have behaved towards its servants 
with how the Administration should 
have dealt with the goods. As far as I 
vcan make out these findings were not 
meant to refer to S. 151, Contract Act, 
at all A proper finding as regards that 
section will, theroforo, have to be ^arrived 
at. 

The result is that the appeal will 
succeed and the decree of the Subordi- 
nate Judge being set aside, the oa^e will 
be sent down to his Court so that ho 
will in the first place come to a finding 
on the question 

whether tbo loss w is due to wilful negleot on 
the p.irt of the Railway Administration or its 
servants. 

If he answers this question in the 
affirmative the defendants will not be 
protected by the risk-note and it will be 
necessary for him to decide a further 
question that will arise and whioh in 
the words of S 151, Contract Act, may 
bo formulated thus : 

Whether the Railway Administration took as 
much care of the lost p ickigo as a parson of 
ordinary prudence would under similar oir- 
> oumstances take of similar goods of his own. 

In determining this question ‘he will 
not take it that we are in any way ap- 
proving of the suggestion to be found in 
the judgment under appeal and which 
is to the effect that the strike was not 
an unexpected one, but should hold that 
the strike was an unforeseen event un- 
less ho finds evidence on the record for 
• oomming to a contrary oonolusion. 

Costs will abide the result. 


As regards the Bombay Baroda and 
Central India Railway Company the ap’ 
peal is dismissed ; and the said res- 
pondents will be entitled to their costs 
in the appeal. 

Cuming, J.-—I agree 

A.L./R.k. Case remanded. 
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Cuming and Lort-Williams, JJ. 

Ajgar Shaik and others — Accused — Ap- 
pellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 779 of 1927, De“ 
oided on 28th March 1928, from judgment 
of Sess. Judge, Khulna. 

(а) Penal Code, S. 100 — Detailed circum- 
stances must be set out ’—No case for private ie- 
fence zs po'^sihle when the accused denies the 
striking of the blow. 

In order to establish the exercise of the right 
of private defence, it is absolutely necessary to 
detail the exact circumstances which led the 
acous d to strike the blow in question. Obviously 
such a defonoo can seldom, if ever, successfully 
be made out when the accused’s case is that ho 
did not strike the blow at all. [P 701 C 2] 

(б) Criminal P. C, S: 233 — Joinder of 
several offences in a single charge is only an 
irregularity —Criminal P. C., S. 537. 

The joinder of two offences in a single charge 
is only an irregularity cured by S. 537, Crimi- 
nal P. C., and not an illegality: 40 Cal. 846 
Diss. from ; A. I. R. 1922 Cal. 57S; A. I. B. 1925 
Cal. 341;.and A. I. B. 1927 Cal. 17; Dist.; 19 C. 
W. N 972, Foil. [P 701 0 2] 

(c) Criminal P. C., S. 298 (2) — Scope, 

It is not the duty of the Judge to put to the 
jury hypothetical cases unsupported by any 
evidence. [P 702‘C*2] 

Harendra Nath Mukherjee-^ior Appel- 
lants 

Santosh Kumar Pal — for the Crown. 

Cuming, J. — This is an appeal by 
three persons Ajgar Shaikh, Soloman 
Shaikh and Ekabbar Shaikh. They were 
tried by the learned Sessions Judge of 
Khulna with the aid of a jury. The 
jury found Ajgar and Soleman guilty 
under S. 326 and also under S. 447, 1. P. 
C. The learned Judge sentenced Ajgar 
to one year*s rigorous imprisonment 
under S. 326 and Soleman to six months’ 
rigorous imprisonment under S. 326. 
The jury also found Ekabbar guilty 
under Ss 323 and 447, I. P C. The lear- 
ned Judge sentenced him to six weeks 
rigorous imprisonment under S. 323. The 
learned Judge sentenoai all the three 
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appellants to one month’s rigorous impri- 
sonmeat under S. 447. I. P. C. The 
santenoes under S 447 in the case of all 
the accused persons were to run con- 
cur^en^dy with the sentence under S3.'326 
and 323, I. P. 0. 

The facts very briefly are tliese: There 
are ttiree brothers Bahadur, Sadeq and 
Kabiladdi, who live in the same or adja- 
cent homestead. Bahadur is the father 
of the three appellants now before the 
Court In the yard of Kabiladdi there 
is a certain plum tree which is apparently 
the cause of the present trouble. On the 
day of ocjcurrence Maminaddi, the son-in- 
law of Kabiladdi, cut a branch of the 
plum tree. Bihadur objected to the 
tree being cut. Maminaddi apparently 
then went away. When Kabiladdi re* 
turned from a market to which he had 
gone ho was told what h ad happened. On 
this a quarrel arose between Kabiladdi on 
one side and Bihadur on the other. Ap- 
parently the quarrel took place from their 
respective houses. Then Bahadur and 
the three present appellants rushed up 
to the plum tree, Bkabbar and Bahadur 
carrying lathis and Soleman and Ajgir 
carrying axes Apparently they had an 
idea of cutting down the plum tree by 
force, Ajgar hit the tree several times 
with his axe Kabiladdi then came up 
to the tree when Ekibbar hit him on the 
head with a lathi. Kiamiddi, the son of 
Kabiladdi, then ran to the help of his 
father Kabiladdi. He was also beaten 
on the head with a lathi by Ekabbar 
Solemin hit him on the olb:)W with an 
axe and Ajgar hit him on the back and 
the waist with an axe. Heiring the row 
Sadeq came to the scene. He was also 
beaten on the head with a lathi by Bkab- 
bar. Soleman then hit him on the back 
with an axe. Ajgar also hit him on the 
back v^ith an axe. Bthadur and Bkab- 
bar beat Sadeq with lathis. This is 
shortly the oise for the prosecution 
The defence admits to some extent the 
incident o the afternoon With regard 
to the light in the evening Ajgar says he 
was nob at home at the time, Bihadur 
says he was lying ill at ho me. Soleman 
admits some sort of occurrence but his 
version being that the plum tree belongs 
to Bihadur, that there was an altercation 
over it bob ween their mother on one side 
and Kabiladdi on the other, that their 
mother protestei when Kabiladdi pro- 
ceeded to cut the tree, tnat Kabiladdi 


thereupon was about to assault their 
mother who fell down on the ground, that 
they ran to her assistance on which 
Maminaddi hit Bkabbar with a spear and 
that Soleman also received some injuries 
from the axe in the hand of Kabiladdi, 
whether intentionally inflicted or not he 
could not say. 

The pleader who appears for them as is 
usual in suoh cases raises a question of 
right of private defence. I may at once 
point out that it was not the case of the 
accused that they inflicted these injuries 
on the other party in the exercise of thC' 
right of private defence. On the con- 
trary their ctse was that they did not in- 
flict them at all. Merely to state that 
the other party wounded them is not the 
the same as to say that they struck the 
opposite party in the exercise of the 
right of private defence In order to es- 
tablish the exercise of right of private do 
fence it is absolutely necessary to detail 
the exact cirouiuitances which led them 
to strike the blow in question. Obvi- 
ously such a dofenoe can seldom if ever 
successfully be made out when the ac- 
cused's case is that they did not strike 
the blow all. 

The first point raised by the learned 
vakil for the appellant is that the 
learned Judge has tried the accused for 
two distinct offences which have been 
included in one single charge. Ho con- 
tends that it is illegal to do so He con- 
tends that under S. 233, Criminal P. C., 
for 'every distinct offence a separate 
charge is necessary and that the omis- 
sion to draw up a separate charge for 
each distinct offence is an illegality 
which vitiates the whole trial. On this 
point the learned vakil has referred us 
to a largo number of oases in which ap- 
parently different views have been taken 
as to whether inclusion of two distinct 
offences in one charge is or is not illegal. 
In the case of Astjar AH Biswas v. 
Emperor (l) it was no doubt held that a 
single charge relating to several distinct 
offences is ilh^gal. Since that decision, 
however, we have the case of Barn. Suba 
Sinqh V Emperor (2) where it has been 
distinctly held that joinder of two dis 
tincb offences in a single charge amounts 
to an irregularity only cured by S 537 

(Ij [1913] 40 Oil. 846=17 0. W. N. 827= 
20 I. 0. 609=14 Or. h. J. 449. 

(2) •[1915] 19 0. W.N. 972=30 I, G, 466= 
16 Or. L. J. 641. 
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' Criminal P. C,, and nob an illegality. 
far as I can see this decision has never 
been dissented from. We are referred bo 
the case of Badha Nath Karmakar v. 
Emveror (3) for an authority that 
joinder of several distinct offences in a 
single charge is an illegality and is nob 
curable by S. 537, Criminal P. G. I have 
read the judgment with considerable 
' care and I admit I cannot find this 
principle propounded in that case. As 
far as •[ can see the leirned Judges there 
seem to have been of opinion that a 
charge which relates to more than one 
distinct offence is a bad charge. I3ub the 
learned Chief Justice in disposing of that 
case went on bo say: 

Hut when he (the learned vakil) went further 
and argued that beoause that partioular charge 
waa in contravention of 8. ‘233 the whole trial 
was vitiated I - . . . am unable to agree with 
him. 

As far as I can see the learned Judges 
in that case never really decided whether 
such a joinder of offences in one charge, 
was or was not an irregularity or illega- 
lity. The learned Chief Justice remarks 
at p. 99 that 

strictly ape iking there should have been 
soparato charges in respect oi these distinct 
offences. Oonsequently, in my judgment, we 
shall bo on the safe side m setting aside the 
convictions under B. 149 read with Bs. 325 and 
323. 

That will be a very long way from 
saying that inclusion of distinct offences 
in a single charge is an illegality. As 
far as t can see the learned Judges avoid- 
ed deciding that point. 

The next case to which wo have been 
referred is the case of Alimuddin Naskar 
V. Emperor (4). This case, far from sup- 
porting the view which the learned vakil 
has asked us to take on this point is dis- 
tinctly against him Walinsley, J., in 
dealing with the case remarks that 
it is merely a technical defect that the seven 
inmates of Momruj’s hut are all named in one 
charge of murder instead of a separate charge 
of murder being driwn up in regard to each. 
To that I attach no importance. 

The next deoipion to which we have 
been referred is the case of Azimddy 
V. Emperor (5). I have read this deci- 
sion also very carefully ; and as far as t 
can see the learned Judges did not decide 
the particular point with which we are 
now concerned. In this particular deci- 
sion we have been referred to that por- 

(3) A. I. R. 192‘2 Cal. 573=50 Gal. 94. 

(4) A. I. R. 1925 Cal 341^52 Cal. 253* 

. (5J A. I. R. 1927 Gal. 17=54 Cal. 237. 
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tion of the decision which appears at 
p. 21:8 of the report. A perusal of this 

judgment clearly shows that the learned 
Judges did nob decide whether such 
joinder of offences in a single charge 
was or was nob an illegality. They no 
doubt remark : 

It is clear thit the proper way would be to 
have hai three sep irate ho ids of charges. 

I am quite clear* in my mind that 
joinder of two offences in a single chargel 
is an irregularity and nob an illegality 
and the only question is whether the' 
appellants have bean prejudiced by this 
It has not been suggested to us that 
they have. 

The next point, if I understand the 
learned vakil for the appellants cor- 
rectly, is that the learned Judge has not 
put to the jury the case of the accused 
as to the right of private defence Tae 
simple answer to this contention is that 
it was never the case of the accused that 
they acted in the exercise of the ‘right 
of private defence. Their case was that 
they never sbrack the opposite party at 
all. Obviously if they do nob admit 
striking the opposite party they can 
hardly bo heard to urge that they struck 
the opposite party in the exercise of the 
right of private defence ; for, as I have 
already remarked, unless you make out 
the exact circumstances in which you 
struck the blow it is not quite possible 
to say whether such a blow was struck 
in the exercise of the right of private 
defence. The accused possibly may 
plead that they were nob there and at 
the same time plead that they acted ict 
the right of private defence. If there is 
evidence either from the evidence of the 
prosecution witnesses or defence witnesses 
that they did so then of course the 
Judge must put the case of private de- 
fence to the jury. But I cannot dis- 
cover in the present case that there is 
any evidence to show that they did so 
and therefore there is no case of the 
right of private defence to be put to the; 
jury. It is not the duty of the Judge 
to pub to the jury hypothetical cases un*l 
supported by any evidence. 

The learned vakil has next .argued that 
the learned Judge -has misdirected the 
jury about the boundaries. In view of 
the fact that the accused did not set up 
the right of private defence nor is there 
any evidence that they were acting in 
the exercise of"‘ the right of private de- 
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fence the question of boundaries has 
nothing to do with the case and is 
entirely irrelevant. 

This disposes of all the objections 
raisei by the learned vakil for the appel- 
lants. 

The appeal therefore stands dismissed. 
The accused if on bail must surrender 
to servo out their sentences. 

Lort-WilIiam8,*J — I agree. 

A l./r.K. Appeal dismifised. 

A. I. R. 1928 Calcutta 703 (1) 

Chotzner and Lort-Williams, JJ. 

Daulat AH Molla — Petitioner. 

V. 

Iledail Molla and others — Opposite 
Parties. 

Grimiaal Reva. No 1334 of 1927, Da- 
cided on 2nd March 1928. 

Criminal P. O., S. 14G — No evidence on r 0 ‘ 
cord — Order attaching property under S. 146 
cannot he made. 

Section 14G preauppoaea an enquiry by the 
Magistrate on the evidence recorded and the 
object of S. 146 is to give the Magistrate juris- 
diction to attach property if, upon the evidence 
ao recorded, he is unable to come to a finding as 
to who was in possession on the date on which 
the order under S. 145 was drawn up, and 
where there is no evidence of any kind on re- 
cord order attaching property under S. 146 is 
without jurisdiction. [P 703 G 1, 2] 

Suresh Ghandra Tahiqdar— tor Peti- 
tioner. 

Judgment. — This rule was granted to 
show cause why the order of the Magis- 
trate attaching certain property under 
S.146, Oriminal P.O., should not be vacated 
on the ground that the case was called 
on for hearing before 11 a. m. which was 
the time fixed by the Court for its sitting 
and, therefore, the parties were unable to 
attend the Court. The learned Addi- 
tional District Magistrate in his ex* 
.planation says : 

There is nothing on the record to show that 
iihe case was called on for hearing before 11 a.m. 
The Court generally sits at 11 a. m. or after but 
not before 11 a. m. It was also not stated before 
me that the case was taken up by the trying 
Magistrate before 11 a. m. 

Prima facie, therefore, this ground 
has little weight. But it appears 
to us, on a perusal of the record, 
that the order complained of cannot bo 
maintained on another ground. S. 146, 
Criminal P. 0., presupposes an enquiry 
by the Magistrate on the evidence rocor* 
dad and the object of S. 14^ is to give the 
Magistrate jurisdiction to attach pro- 


perty if, upon the evidence so recorded, r 
he is unable to come to a finding as to| 
who was in possession on the date onj 
which the order under S. 146 of the Codej 
was drawn up. In this case apparentlyj 
there was no evidence of any kind. There - 1 
fore we cannot but hold that the order 
attaching the property under S. 146, 
Criminal P. C. was without jurisdiction. 
The order has the effect of debarring the 
lawful owner from enjoying the property 
until such time as he recovers a decree in 
the civil Court and of putting him in the 
embarrassing position of being the plain- 
tiff in the civil Court. Wo think, there- 
fore, that on this ground the rule must 
be made absolute and the order set aside. 
It is always open to the Magistrate in 
the cise of a further apprehension of a 
breach of the peace arising to take such 
steps as he may think necessary to pre- 
vent it. 

N.K. Buie made absolute. 

A. I. R 1928 Calcutta 703 (2) 

Mitter, J. 

Abdul Munser Munski and others — 
Plaintiffs — Appellants. 

v 

Yakub Talukdar — Defendant — Respon- 
dent. 

Appeal No. 2710 of 1926, Decided on 
30th April 1928, from appellate decree of 
Second Sub-Judge, Pabna. D/- 10th July 
1926. 

Evidence Act, S. 13 — Mortgage deed stating 
rent payable to superior landlord — Mortgage 
debt paid off — Superior interest purchased by 
mortgagee — Suit for recovery of rent at an en- 
hanced rate — No proof of enhanced rent — Mort- 
gage bond is admissible to prove the rent. 

Defendaab mortgaged the rent land to the 
plaintiff in 18'J9. The mortgage deed stated 
the rent in respect of that holding payable to 
the superior landlord as Rs. 18. In 1904 the 
mortgage debt was paid off, the plaintiff pur- 
chased the superior interest and claimed rent 
at the rate of Rs. 24, although there was no 
proof of such enhancement. 

Held ; that the question as to what the 
amount of rental was, was one of the essential 
terms of the mortgage bond, 3'hat the docu- 
ment was admissible in evidence as it was a 
transaction by which the right of the defendant 
to the land was asserted and for the definition 
of that right, the amount of rent had to be 
stated : A. /. R. 1927 Gal. 1, Dist. [P 404 0 2] 

Jatish Ghandra Ouha — for Appellants. 

Krishna Kamal Moitra — for ResporT^ 
daut. 

Judgment. — This is plaintiffs land- 
lords’ appeal and arises out of a suit for 
rent. Plaintiffs claimed rent *at the rate 
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of Bs. 21-2 0. The defence of the defen- 
dant was that the rent was pivable at 
the rate of Rs. 18 per annum. Plaintiffs 
purchased the superior interest in the 
year 1914 In the year 1899 the defen- 
dant mortgaged the rent-land to the 
plaintiff and borrowed a certain sum of 
money- In that mortgage-deed it was 
stated by the defendant that the rent in 
respect of this holding payable to the 
superior landlord was Rs. 18. In 1904 
the mortgage debt was paid off and as I 
have already stated ten years after, in 
1914, plaintiff purchased the superior in- 
terest The Oourt of first instance held 
that the oolleotion papers on which the 
plaintiffs relied were not genuine and 
should not be relied on, and that the 
plaintiffs had failed to establish that 
Rs. 24*2 0 was the rental payable in res- 
pect of the holding. The Oourt of first 
instance further relied on the mortgage 
bond and held that the defendant’s case 
that the rent was Rs 18 and o Id and not 
Rs 21*2 0 was established by the state- 
ment in the mortgage bond. An appeal 
was taken to the Subordinate Judge of 
Pabna and the learned Subordinate Judge 
affirmed the decision of the Munsif. 

A second appeal has been taken to this 
Court and the main point. taken here is 
that the Courts below should not have 
relied on the statement in the mortgage 
bond having regard to the provisions of 
S. 21, Evidence Act. It is said that at 
the time when the mortgage bond was 
executed plaintiff’s did nob acquire the 
superior interest in respect ot holding in 
suit and that any statement made in the 
mortgage-deed was the statement of the 
defendant and could not be used in his 
f<ivour. It is to be noticed, however, that 
both the mortgagor and the mortgagee 
are now dead. It is conceded that the 
mortgage bond could ha admissible in evi- 
dence, if the matter fell within S. 32, Cl. 
7, Evidence Act Tne question, there- 
fore, turns on this, as to whether this 
mortgage bond could be regirded as a 
transaction within the moaning of S. 13, 
Evidence Act By the mortgage bond it 
was asserted by the defendant that he had 
a right in the leasehold interest which 
carried a rental of Rs. l8 which was pay- 
able bo the superior landlord whoso in- 
terest has now devolved on the present 
plaintiffs. There was a further assertion 
in that deed that that interest was being 
mortgaged in favour of the plaintiffs’ pre- 


deoessor-in-title. In these ciroum8bance&* 
it is difficult to say that by the deed in 
question the right to the leasehold in- 
terest which carried a rental of Rs. 18 
and odd payable to the superior landlord 
was nob asserted. The question as tO' 
what the amonab of rental was, was one« 
of the essential terms of the mortgage* 
bond. It was one of the essential ele- 
ments which was necessary to be stated 
in order to determine the rights of the de^ 
fendant-mortgagor in the holding which 
he was mortgaging in favour of the plain- 
tiff’s predecessor or ancestor. The pre- 
sent case is, therefore, distinguishable- 
from the exse cited at the Bar by the 
learned vakil for the appellant. Refer- 
ence h 19 been made to the case of Bro- 
jendra Ktshore Roy v. Mohini Chandra 
Bhattaoha J ie il). It will appaa , how- 
ever, that ohe facts of the case are distin- 
guishable and the learned Judges in ths^b 
case did nob express any opinion on tfiej 
question now in controversy. Por- the! 
reason which I have abated I think this! 
document is admissible in evidence it is! 
a transaction by which the right of the 
defendant bo the land was asserted, and- 
for the definition of that right, the 
amount of rent had to be stated. I think 
the mortgage bond was admissible in evi- 
dence Apart from the question as to 
whether the mortgage bond was rightly 
admittoil in evidence, it appears that 
other findings are conclusive in second 
appeal. The lower appellate Court states 
that a closer examination of the papers 
goes to shovV that these papers were- 
rather clever fabrications. The effect of 
the judgment of the lower appellate Court 
is that it was established satisfactorily that 
the origin il janiwas Rs. 18. Whether the^ 
document is admissible or not. the judg- 
menb was based on an inlependenb con* 
elusion with rag ird bo the nature of the 
plaintiffs’ papers It is conceded that 
the burden was on the plaintiffs ani that 
the papers ware disbelieved by both the 
Co irts below In this view the Courts 
below were right in coming to the con- 
clusion that ttie rate of rental was Rs IB 
and-oJd payable by the defenda it and not 
Rs 2 1-2 0 as claimed by the plaintiffs. 

The appeal, therefore, fails and must be^ 
dismissed with costs. 

A.L./r.k;. Appeal dismissed. 
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A. I. R. 1928 Calcutta 705 

Mcjkhekji and Basu, JJ. 

Bhudeh Chatterjee and others — Defen- 
da its — Appellants. 

V. 

Asutosh Gangopadhya and others — 
Plaintiffs and Defendant — Respondents. 

Appeal No. 383 of 1926, Decided on 
22nd June 1928, from appellate decree of 
Sub- Judge, Asansole, D/- 5th Septem- 
ber 1925. 

Registration Act, S. 17 — Hissanama, not 
amounting a partition deed or a deed of gift 
hut merely a memorandum purporting to ac- 
knowledge certain shares need neither he 
stamped nor registered — Stamp Act, Art. 45. 

When a document was neither a deed of parti- 
tion nor a deed of gift, but was merely a memo- 
randum in which one of the sharers pur- 
ported to acknowledge the fact that he was 
taking away his share of the property while the 
remaining shares belonged to others and the 
arrangement recorded therein was also given 
effect £o for a period over 60 years, each party 
enjoying the usufruct of the land getting a 
share of paddy and possession of the homestead, 

Held : that the document was only a record 
of the family arrangement and did not require 
to be either stamped or registered. [P 705 C 2J 

B. Surendra Nath Ghosal and Jyotish 
Chandra Sarkar — for Appellants 

U rnkramdas Ghakravarti — for Respon- 
dents. 

Judgment. — The suit which has given 
rise to this appeal was for partition. 
The Courts below have concurrently de- 
creed the suit. Some of the defendants 
have then preferred this appeal. Shortly 
put, the plaintiffs are the descendants of 
one Mathura who happened to be one of 
the sons of Mangala Devi, daughter of 
one Lakhi Kanta Tapadar, the original 
owner. The defendants are the descen- 
dants of Ram Bishnu, another son of 
Mangala. The plaintiffs claimed an 8- 
annas share of the properties which had 
originally belonged to L ikhi Kanta and 
had descended to them through Mathura 
from Mangala The Courts below held 
that Mathura predeceased Mangala and 
that therefore the plaintiffs failed to 
prove the title which they had set up in 
the plaint. The said Courts, however, 
proceeded on the basis of a hissanana 
which was a document dated 1269 B S 
and which purported to record the fact 
that the predecessors of the plaintiffs, 
namely the three sons of Mathura, had 
1928 C/89 & 90 
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an 8-annas share in -the property. Two 
arguments have been advanced before us 
on behalf of the appellants It has been 
argued in the first place that the docu- 
ment was inadmissible in evidence inas- 
much as it was not stamped and registered 
as it should have been This argument 
in our opinion is not sound, because the 
document is neither a deed of partition 
nor a deed of gift, being merely a memo- 
randum in which Ram Bishnu purported 
to acknowledge the fact that he was tak- 
ing away an 8 annas share, of the pro- 
perty, the remaining share belonging to 
Umesh and others It was, therefore, a 
document which did not require to be 
stamped, nor need it have been registered. 
It was merely a record of the family 
arrangement, which, as has been found by 
the Courts below, was also given effect to 
subsequently on the death of Mangala. 
Then it is said that the document was 
executed at a time when Mangala was 
alive ; and for that reason it has been 
urged that Ram Bishnu could not have 
entered into any arrangement with regard 
to the property as he had merely a 
chance of succession at that point of 
time. As regards that matter it may be 
said that there was no difficulty on the 
part of Ram Bishnu in acknowledging 
the fact that he himself had so much 
share in the property. Regarded as a 
document reciting the facts as they 
stood at the time, the document is 
entirely unobjectionable. The findings 
of the Subordinate Judge are that after 
the death of Mangala the arrangement 
recorded in this hissanama was also 
given effect to and that since then for a 
period of 60 years or more the plaintiffs 
had been enjoying the usufruct of the 
land getting a share of the paddy and 
being in possession of the homestead. 

The next contention that has been 
urged is that in as much as the plaintiffs 
had failed to prove their case because it 
was found that Mathura had predeceased 
Mkngala, the Courts below were in error 
in giving to them a decree on the footing 
of a new and inconsistent case It is true 
that the specific case of title as to the 
property having descended to them from 
Mangala through Mathura failed. But 
still what was relied upon by the 
Courts below was that inasmuch as the 
plaintiffs and their predecessors had been 
in possession for a very long period, at» 
least since 1269 B. S , the hissanama 
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having spoken of the half'share belonging 
to them, that possession was referable to 
a legal origin ; and the learned Munsif 
distinctly held : 

On the basis of the hissanama which speaks 
of half-share, I find that Dinesh and Kirti have 
8-anna8 title to the disputed property. 

Whatever may be the origin of the 
title, on the face of the hissanama that 
title had a legal origin, and that in our 
opinion was sufficient to entitle the 
plaintiffs to an allotment in respect of an 
S-annas shace in the properties. 

For these reasons we are opinion that 
the appeal should fail. We accordingly 
dismiss it with costs. 

A Appeal dismissed. 


A. I. R. 1928 Calcutta 706 

Cuming and Page, JJ. 

Eai Mani Dasi others — Appellants* 

V. 

Upendra Nandan Das Mahapatra and 
others — Kespondents. 

Appeals Nos. 1881 to 1906 of 1925 
Decided on 27th April 1928, from appel- 
late decrees of District Judge, Zillah 
Midnapur, D/- 30th April 1925. 

Bengal Tenancy Ac/, Ss. 109- A, 105-A— -(P^r 
PagCf J.) — Application under S. 105-A — Custom 
of suspension of rent held not to exist — Decision 
not having been appealed against by tenant 
operates as res judicata in subsequent rent suit 
between the parties {^Cuming, J., contra.). 

Per Page, J , — When the incidents of a ten- 
ancy to which the Bengal Tenancy Act applies 
had been canvassed and determined in a pro- 
ceeding under Ss. 105 and 105-A, the decision 
of the revenue officer should be final, and 
should not be challenged except in an appeal as 
provided in the Act. Notwithstanding the dis- 
missal of the landlord’s application for enhance- 
ment of rent under S. 105-A it is open to tenants 
to appeal to the Special Judge under S. 109-A 
against the decision of the revenue officer that 
a custom giving them a right of suspension of 
rent did not exist in the looality, and if they 
do not elect to take that course, the issue relat- 
ing to that custom becomes res judicata ir^ a 
subsequent rent suit between the parties : 
{Cuming, J., dissenting.) 11 Cal. 301, (P. C .) ; 
A. I. B. 1924 Cal. 907 ; and A. I. R. 1928 Cal. 
479 ; Bef. [P 708 0 1,2] 

Dwarka Nath Chahravarti and Bhu- 
pendra Kumar Ghose — for Appellants. 

Gunada Gharan Sen and Gopendra 
Nath Dass — for Respondents. 

Cuming, J. — These are a number of 
appeals which arise out of a number of 
rent suits which were tried together. 


The main contention of the defendants 
with which we are now concerned is that 
there is a custom of suspension of rent 
when the crops have been destroyed by 
flood or drought. The trial Court gave 
effect to the contention and dealt with 
the oases on this footing dismissing the 
claim for rents for the year 1329 Amli.r 
The landlord appealed. The lower ap- 
pellate Court found with regard to the 
holdings within the touji No. 274 
that the defendants had failed to prove 
the existence of any such custom. This 
disposed of appeals Nos. 173, 174, 178 
182. 187, 188, 190, 191, 194, 195 and 197 
of the lower appellate Court. With re- 
gard to the appeals with regard to tenan- 
cies within touji No. 275 he held that 
the question was res judicata because in 
certain proceedings under S. 105, Ben. 
Ten. Act, it had been held that no such 
custom existed. He therefore decided 
these appeals in favour of the zamindar. 

With regard to appeal No. 186, which he 
dealt with separately, he found no evi- 
dence of any such custom. He was clearly 
influenced in coming to this finding 
by tho fact that it had been found in the 
S. 105 proceedings that no such custom 
existed in the neighbouring estate. With 
regard to the appeals relating to the hold- 
ings falling within touji No. 274 the 
lower appellate Court has come to a find- 
ing of fact on tho evidence which we 
cannot interfere within second appeal. 
With regard to the holdings falling with- 
in touji No. 274 all these holdings except 
appeal No. 186 (of the lower Court) 
formed the subject-matter of a proceed- 
ings under S. 105, Ben. Ten. Act. In these 
proceedings the zamindar prayed for an 
assessment of fair and equitable rent. 
The tenants in those proceedings raised 
the same question of the existence of the 
custom. The Assistant Settlemetit Officer 
decided the question against th'e tenants. 
But the proceedings under S. 105 were 
for some reason or other dismissed. 

In such circumstances can the decision 
of the revenue officer make the matter 
res judicata between these parties ? No 
doubt the revenue officer had the power 
to decide the question and he decided it 
against the tenants. But against this 
decision the tenant could not appeal, for 
the case was decided in the tenant's 
favour and he could not appeal against 
the decision of an issue which had been 
decided againsJi him when the final order 
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on the whole proceedings was in his 
favour. 

It is the decision of the revenue officer 
in the proceedings which has the eueot 
of a civil Court decree and his decision in 
these proceedings was that the application 
be dismissed. Neither so far as the deci* 
sion of the proceedings was concerned was 
it necessary to df^cide the question re- 
garding the custom. Obviously not ; for 
although the decision of the issue was 
against the tenants the final decision was 
in his favour. 

I do not think that S 109*A contem- 
plates that where the final decision is in 
a party’s favour he may appeal against 
the decision of an issue which has been 
decided against him, which decision was 
not necessary for the purposes of finally 
determining the matter. The learned 
Judge was therefore wrong in holding 
that the question whether there existed 
any^such custom as alleged by the tenant 
was res judicata between the parties. It 
is quite clear that he decide 1 these ap- 
peals on this point only and did not con- 
sider any other evidence there might or 
might not be The decree of the learned 
Judge should therefore in my opinion be 
set aside and the case remanded to him 
to rehear and determine these appeals 
bearing in mind the above observation. 

i have lien to consider appeal No. 186. 
The Judge then seems to consider that the 
fact that no custom has been established 
with regard to other land of the estate is 
itself strong proof of the absence of the 
custom This holding lies within tou]i 
No. 275 and so apparently the Judge in 
coming to his finding was largely influen- 
ced by the fact that such a custom had 
not been proved for the other holding in 
touji No 275 But that finding depended 
on an erroneous decision on the question 
of res judicata. It may be found, after 
considering the evidence, that such a cus- 
tom does exist. The right course would 
seem to mo to be to set aside the decree 
in this appeal also and let the Judge deal 
with it after he has decided the connected 
appeals in touji No 275. 

My learned brother, however, is of 
opinion that the appeal should also be 
dismissed. The result is under S. 98 
that the appeal also stood dismissed with 
costs. 

Page, J. — In my opinion these appeals 
should be dismissed. Th^ issue that falls 
to be determined is whether a custom of 


haja exists in the locality in which the 
two touzis Nos 274 and 275 are situate. 
That is an issue of fact, and the onus of 
proving the existence of the custom lay 
upon the tenant-appellants. 

With respect to the appeals by the 
tenants of lands within touzi No. 274 I 
agree that the tenants have failed to 
prove that any such custom exists, and 
those appeals fail. 

All the lands in respect of which the 
remaining appeals are preferred were held 
by the lower appellate Court to fall with- 
in touzi No. 275. 

Now, before the present suits to recover 
arrear of rent were brought the jamas 
within touzi No. 275 (except the jama 
in appeal 186) were the subject-matter of 
applications for enhancement of rent 
under S. 105, Ben Ten Act, by the res- 
pondent landlords agiinst the appellant- 
tenants or their predecessors-in* title. In 
those proceedings under S. 105-A an 
issue was raised, contested, and decided 
at the instance of the tenants with res- 
pect to the existence of the alleged cus- 
tom of haja in the locality. The revenue 
officer found that inundations were pre- 
valent in the district, but expressly held 
that no custom of haja was proved. Tak- 
ing that circumstance into consideration 
the revenue officer came to the conclu- 
sion that it would be 

a hardship on the tenants to allow any en- 
hancement, 

and that the existing rents were fair and 
equitable The applications for enhance- 
ment, therefore, wore dismissed. 

In my opinion the fact that in the 
proceedings under Ss. 105 and 105-A, the 
revenue officer found that the alleged 
custom did not exist was admissible and 
cogent evidence in the present suits to 
disprove the existence of the custom as 
against all the tenants of lands within 
touzi No 275. The learned District Judge, 
however, went further, and (except in 
appeal 186) treated the question whether 
the alleged custom of haja existed in the 
locality as res judicata against the ten- 
ants in touzi No. 275. 

In my opinion the decision of the lear- 
ned District Judge was correct, and that 
it was not open to the tenants of lands 
within touzi No 275 (except in appeal 
186) to re-assert theexistenca of the alleged 
custom in the present suits. The finding 
thaft the custom of haja did not exist was 
the basis of the decision of the revenue 
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officer that an enhancement of rent ought 
not to be allowed, and that the prevailing 
rate of rent was fair and equitable. To 
hold now that the custom existed would 
involve a fundamental alteration of the 
decision that the prevailing rent was fair 
and equitable. No appeal was preferred 
against that decision, and so long as the 
decision that the prevailing rent was fair 
and equitable remains in force and is to 
be treated as having the effect of a decree 
under 8. 107, in my opinion, the finding 
that the custom did not exist in the 
locality is conclusive against the ten- 
ants who are bound by the proceedings 
under S. 105. Bajah ^Bun Bahadur v. 
Mt. Laohoo Koer (1) ; Dharani Mohan 
Boy v. Asutosh Mookerjee (2) ; Sajjad 
Ahmad v. Trailakhya Nath (3). 

The appellants, however, contended 
that inasmuch as the landlord s ‘applica- 
tion in the proceedings under S. 105 was 
dismissed the tenants could not appeal 
and, therefore, the findings and decisions 
of the revenue officer in those proceed- 
ings could' not be res judicata against 
thGin* 

Now, 4h0 provisions of the Bengal 
Tenancy Act .are beset with ditficulties 
and pitfalls, but it 'appears to me that 
S 105‘A, which was inserfced in the Act 
by S. 26, Act 1. 1907, was enacted 
to meet oircurnstanoes such as those 
which obtain in the present case. By 
S. 105-A it is provided that : 

VVhcro in any proceedings for the settlement 
of rents under^this part any of the following is- 
sues arise (f) Whether the special condi- 

tion and incidents of the tenancy or any right 
of way or other easement attaching to che land 
have not, or has not, been recorded, or have, 
or has been wrongly recorded, the revenue 
officer shall try and decide such issue, and 
settle the rent, under S. 105 accordingly. By 
S. 107 it 13 provided that the decision of the 
revenue officer in every prjjcc.ling under 
S. 105, S. 105-A and S. 106, shall have the 
force and effect of a decree of a civil Court in 
a suit between the parties and subject to the 
provisions of S. 108 and 109A shall be final 

and under S. 109 A . , -r , , 

an appeal shall lie to the Special Judge from 
the decisions of a revenue officer under Ss. 105 
to 108A (both inclusive). 

As I apprehend the matter the legisla- 
ture intended and provided that when 
the incidents of a tenancy to which the 
iBengal Tenancy Act applied had been 
ioanvassed and determi ned i n a proceed- 
'“(T)'7l885Til Cal. 301=12 1.' A. 23=4 Sar. 

602 (P. C.). 

(2) A. I. R. 1924 Oal. 907. 

(3) A. I. R. 1928 Cal. 479 
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ing under Ss 105 and 105“A, the decision 
of the revenue 'officer should be final, 
and should not be challenged except in 
an appeal as provided in the Act. In 
my opinion, notwithstanding the dis- 
missal of the landlords’ application for 
enhancement of rent it was open to the 
tenants to appeal *to the Special Judge 
under S. 109-A against the decision of 
the revenue officer tfiat the custom of 
haja did not exist in the locality, and, 
as they did not elect to take that course 
for this reason also the issue relating 
to the custom of haja is now res judicata. 

There is a further ground upon which 
I think that the appeals should be dis- 
missed. The decision* ofj the Kevenue 
Officer on the issue of custom, even as- 
suming that it did not amount to res- 
judicata, was cogent evidence against all 
the tenants of land within touzi No. 275 
(including the tenant in appeal 186) that 
the custom did not exist : 

and it oerbainly creates a paramount iiuty 
on the appellants to displace the finding, a 
duty which they have not been able to per- 
form : per Lord Duiiediii m Midnapur 
Zemindary Co* v. Naresh Narayan Bai (4). 

As I understand the judgment of the* 
learned District Judge the issue of fact 
whether the alleged custom of haja 
existed was raised and contested, not 
only by the tenant in appeal 186, bub 
by all the tenants who held lands within 
touzis No. 274 and 275 , and although the- 
learned District Judge decided that the- 
issue of custom was res judicata in res- 
pect of the tenants who were bound by 
the proceedings under Ss. 105 and'l()5-A, 
in considering appeal ’186, the learned 
District Judge also decided and intended 
to decide that no such custom was proved 
to exist in the locality in which all the 
lands'within, touzi No. 275 were situate. 
Indeed it was inevitable that he should 
do so, for there could be no custom con- 
fined to the tenancy in appeal 186. It 
is clear, I think, that the learned Dis- 
trict Judge disposed |Of the appeals in 
this manner because in considering whe- 
ther the onus of proving the custom had 
been discharged he refers to the evidence 
that had been adduced on behalf of all 
the tenants in support of the alleged 
custom. He states that “ there are^ 
close on 700 tenancies within the es- 
tate, ** that is, touzi No. 275, and then 
discusses the evidence relat ing to the ous - 
"^47~a’ i. R. 1922 .f. G. 24l=i8 GaI. 460=48 
I. A. 49 (P. 0). 
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tom of haja that had been adduced to 
prove its existence in the locality gen- 
erally. Indeed, the hisab’ of 1:^51 upon 
which the tenants relied did not relate 
in any way to the jama in appeal 186, 
but was tendered to prove that the cus- 
tom had prevailed in the locality for 
many years. In these circumstances I 
think that there is no reasonable ground 
for granting a remand in this case, or for 
disturbing the decree of the lower appel- 
late Court and, in my opinion, all the 
appeals should be dismissed with costs. 

N.K. Appeals dismissed. 
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Cuming and Mukherji, JJ. 

Upendra Nandan Das Mahapatra and 
others — Defendants — Appellants. 

V. 

» 

Banamali Charan Pati and others — 
Plaintiffs — Respondents. 

Appeal No. 560 of 1925, Decided on 
30bh January 1928, from appellate 
-decree of Dist Judge, Zillah Midnapur, 
D/- 2nd December 1921, 

(а) Provincial Small Cause Courts Act, Art. 13 
— The words “ hy reason of interest in immov- 
able property ” contemplate payments to which 
a person is entitled as representing his interest 
'in immovable property and not because he 
possesses some interest in such property. 

The words “ by reason of his interest in im- 
movable property ” in Art. 13, contemplate 
payments which a person is entitled to, as 
'representing his interest in immovable property 
and not because he possesses some interest in 
such property : 36 Mad. 18 and 11 iV. L. R. 

100, liel. on. [P 712 G 1] 

Certain dues and cesses were being claimed 
in a suit only by reason of the interest in im- 
movable property which plaintiffs, notwith- 
standing the sale, claimed to have retained in 
a mauzi and which in their view was still 
continuing in their favour : 

Held : {per Mukherji, J.) notwithstanding 
the legal or juridical relation subsisting 
between the parties snob a suit was covered by 
Art. 13 (Cuming, J, dissenting), [P 712 C 1] 

(б) Jurisdiction — Estoppel — Conduct of par- 
ties cannot give Court jurisdiction which it 
does not possess. 

The Court cannot entertain an apoeal which 
is barred by an 0;Epres3 provision of the law. 
The parties cannot by their conduct give the 
Court a jurisdiction which it does not possess. 

[P 706 C 2, P 710 Cl] 

Gunada Charan Seii and Gopendra 
Nath Das — for Appellants. 

Santosh Kumar Pal-^iov Respondents, 


Cuming, J. — The facts of the suit out 
of which this appeal has arisen are 
these : 

The plaintiff sued the defendant for 
what he described as dasturat. He 
stated that the defendant’s predecessors 
were in possession of mouza Maisagote 
with Mehal Padima, by right of purchase 
from the plaintiff’s predecessor. That 
he and his predecessor had been realizing 
amicably and by suit in an annual sum 
of Rs. 28-12-6 as dasturat and cesses 
from the predecessors of the defendants 
and the defendants in respect of the said 
mauza. The defendants had not paid 
the amount and hence the suit. 

The defendants admitted that they 
were in possession by purchase and that 
they never agreed to pay for ever any 
dasturat to the plaintiff. This dasturat 
forming a separate amount was realized 
from the tenants in addition to the rent 
they had to pay. That amount was paid 
to Sashimukhi during her lifetime *and 
her successors had no right to get the 
same, nothing now being realized from 
these tenants and that as the defendants 
cannot realize the amount from the ten- 
ants, the plaintiffs are not entitled to 
get it- The first Court decreed the 
plaintiffs’ suit on 18th August 1921. 

The defendants appealed. This appeal 
was heard exparte and was decreed. 
There was then an application under 
O. 41, R. 19, for re-admission of the ap- 
peal. This was rejected. Under 0 43, 
R 1 (t), the plaintiffs appealed to this 
Court and the appeal was allowed and 
the appeal ordered to be reheard. It was 
heard by the District Judge of Midnapur 
and decided on 2nd December 1924, when 
that learned Judge allowed the appeal iu 
part and modified the decree Against 
the decree the defendants have appealed. 
A preliminary objection has been raised 
that no appeal lies, an appeal being bar- 
red by the provision of S. 102, 
Civil P. C. 

Against this the following arguments 
have been adduced: (l) that the plaintiffs- 
respondents described the suit as a suit 
for rent and hence they are now estop- 
ped from arguing that it is a suit for 
money and so no appeal lies. The simple 
answer to the contention is that it is 
quite immaterial whether the plaintiffs 
are or are not estopped. The Court oan- 
noii entertain an appeal which is barred 
by an express provision of the law. The 
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Iparfcies cannot by their conduct give the 
'Court a jurisdiction which it does not 
i possess. 

(2) The next contention is that the ap- 
peal against the District Judge’s order 
was once entertained by a Bench of the 
Court (Greaves and Graham, JJ ) and so 
the question whether an appeal does or 
does not lie has already been determined. 
This contention is based on an obvious 
misunderstanding of the facts. The first 
appeal to this Court which was deter- 
mined by Greaves and Graham, JJ., was 
not an appeal against the decree in the 
suit, but against the order of the District 
Judge refusing to re-admit the appeal 
under O. 41, B. 19, an order against which 
an appeal lies in every case under 0. 43, 

R. 1 (t). 

It has been argued that if there was 
no appeal against the decree there 
could be no appeal against an order re- 
fusing to rehear the appeal. That the 
appeal against the order is quite inde- 
pendent of whether there is or is not an 
appeal against the decree is clear from a 
comparison of O. 43, R. 1 (c), (d), (u). 
I now pass on to a consideration of the 
question whether S. 102 is a bar. The 
appellant contends it is a suit for rent 
or in all events that Art. 13, Soh. 2, 
is a bar. 

To deal with the first contention that 
it is a suit for rent and hence Art 13, 
Sch 2, is a bar. A definition of rent 
will be found in S. 105, T. P. Act, and 

S. 3 (5), Bengal Tenancy Act. Both 
definitions presuppose the relationships 
of lessor and lessee or landlord and ten- 
ants between the parties In the pre- 
sent case no doubt the plaint 'is headed: 
Plaint under S. 148, Ben. Ten. Act. 
But a consideration of the statement of 
facts both in the plaint and in the writ- 
ten statement makes it quite clear that 
the relationship of landlord and tenant 
does not exist between the parties. The 
plaintiff’s own case is that the property 
was sold to the defendants. A sale im- 
plies a complete tfansfer of ownership. 

Neither is there in the plaint any sug- 
gestion that the relationship of landlord 
and tenant exists. The amount is, there- 
fore, not rent. It is then contended that 
the suit falls within Art. 13 of the Sche- 
dule. Art. 13 deals with a suit to en- 
force the payment of the allowance or 
fees respectively called malikhana ,or 
haqq or cesses or other dues when the 


cesses or dues are payable to a person by 
reason of the interest in immovable pro“ 
perty or in a hereditary office or in a 
shrine or other religious endowment. 

It does not seem on the facts that the 
dasturat and cesses are paid by reason of 
the plaintiff 's interest in any immovable 
property. The plaintiff, on his own 
statement, has no interest in the de- 
fendant’s property. The property has 
been sold to the defendant and by 
the sale all the interest that the 
plaintiff had in the property passed 
to defendant. For whatever reason the 
money might be due to the plaintiff, if 
due, it is not on account of any interest 
in immovable property. The suit does 
not fall within Art. 13. It is not con- 
tended that it fills un.ier any other arti- 
cle of the schedule. It follows, there- 
fore, that it is a suit of the nature cog- 
nizable by a Small Cause Court and be- 
ing under the value of Rs 500 no 
second appeal lies. That being so', in 
my opinion, the appeal should stand dis- 
missed with costs. The result is that 
the appeal stands dismissed with costs. 

Mukherji, J.— I am sorry I do not 
agree. 

The appeal arises out of a suit which 
was instituted by the plaintiffs for re- 
covery of dasturat, cesses and damages. 
The trial Court decreed the suit. The 
defendant appealed and the appeal was 
allowed exparte the plaintiffs’ suit being 
dismissed. The plaintiffs then applied 
for having the ex* parte decree set aside 
and for the re-hearing of the appeal, but 
this application was rejected. They 
then appealed to this Court which set 
aside the said ex-parte decree and 
ordered the appeal to be reheard. That 
was done by the lower appellate Court. 
That Court modified the decree of the 
trial Court by awarding the plaintiffs a 
decree for dasturat for three years only. 
The defendants have now preferred this^ 
second appeal. 

The plaintiffs-respondents have takea 
a preliminary objection that theapp 3 al is 
not maintainable, being barred by S. 102,. 
Civil P. C. They have clutched at 
a passage in the judgment under 
appeal which says dasturat is not rent. 
This was said for restricting the decree 
to a period of three years from four,, 
which \ya8 the period for which the 
plaintiffs laid their claim and obtained a* 
decree from the t'rial Court. From this 
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the respondents argue that the suit was 
suit for money — a suit of a nature cog- 
nizable by a Court of Small Causes — and 
that therefore, a second appeal is barred. 
To answer this preliminary objection the 
appellants have relied upon a variety of 
matters, to all of which I do not propose 
to refer. In my opinion the preliminary 
objection is of no substance. 

What dasturat exactly means is a ques- 
tion on which, notwithstanding repeated 
enquiries, 1 have failed to elicit any satis- 
factory answer from either of the parties. 
As far as I can understand the word is a 
plural of the word ” dastur “ which is a 
Persian word meaning “ dues.” The 
plaintiffs in the plaint merely stated : 
That the predecessors of the defendants 
having obtained the mauza under pur- 
chase from the predecessor of the plain- 
tiffs the defendants have been exercising 
their rights and possession therein (para. 
1) ; that the plaintiffs’ predecessor was all 
along getting from the defendants’ pre- 
decessors and also from the defendants 
Ks. 28 odd as dasturat and annas 14 odd 
as cesses every year amicably or by suit 
(para. 2) ; that the plaintiffs have inhe- 
rited the right from their predecessor 
(para. 3). This is all the information that 
the plaintiffs have chosen to give us of 
this dasturat in their plaint. They have 
headed the plaint as a “ plaint in a suit 
under. S. 148, Ben, Ten. Act.” They 
have described their claim in this plaint 
as “ zemindari dasturat.” They laid 
their claim in the plaint for a period of 
four years. Their claim is for dasturat 
and for cesses. They also claimed damages 
at the rate of 25 per cent. If the cha- 
racter of the suit is to be judged from 
the plaint alone, as in the first instance 
it must be, the suit must be taken as 
having been commenced by the plaintiffs 
as a suit for rent. To these should be 
added a few more facts. In the written 
statement the defendants alleged that the 
tenants of the mauza used to pay in ad- 
dition to the rent a cess on account of 
dasturat and that is what the plaintiffs’ 
predecessor used to get from the defend- 
ants and their predecessors : but (l) that 
the plaintiffs as heirs of their predeces- 
sor are not entitled to get it ; (2) that 
dasturat is an illegal cess which can no 
longer be realized from the tenants and 
so the plaintiffs cannot get it, and (3) 
that the plaintiffs are not entitled to get 
it as they have not got it recorded as a 


jama fit to bo realized. The written 
statement, therefore, proceeds on the 
assumption that it is some sort of dues 
arising out of land, which if realizable 
at all are realizable only because of the 
fact that the mauza at one time be- 
longed to the plaintiff's ^predecessor. 
Again, when the suit was decreed by the 
trial Court and the defendants preferred 
an appeal in one of their grounds of ap- 
peal they said : 

The Court below was wrong in decreeing the 
suit for damages and for cesses. The plaintiffs 
are not entitled to get any decree for cesses 
or damages. The defendants are the maliks of 
the mauza and there is no relationship of 
landlord and tenant between the plaintiffs and 
defendants and, therefore, the plaintiffs are 
not entitled to a decree for dasturat rent or for 
any rent at all. 

The Court below should have dismis- 
sed the plaintiffs’ suit holding that the 
defendants are not liable therefor. Next 
we have it that the parties fought the 
case in all the Courts ‘up till now on the 
footing that dasturat is some sort of rent. 
The Munsif has referred to the suit as 
“ a suit for recovery of dasturat rent,” 
and on that basis he gave the plain- 
tiffs a decree for four years. He rfbted 
in his judgment that the amount was 
claimed “ on account of use and occupa- 
tion of land by the defendants” and that 
therefore it should be treated as ‘ rent”. 
When the matter came up before this 
Court the learned Judges (Greaves and 
Graham, JJ ), were given to understand 
that “ the suit was commenced by the 
plaintiffs against their tenants for the 
recovery of rent.” All these leave not 
the faintest shadow of a doubt that 
whatever may be the exact character of 
the defendant’s liability to pay dasturat 
and cesses to the plaintiff, it is founded 
on some sort of conception that notwith- 
standing the sale of the mauza by the 
plaintiffs’ predecessors to the defendants’ 
predecessors some sort of interest in the 
mauza was retained by the former which 
entitled them to realize the amount 
every year from the latter ; and that 
the transaction created in the latter 
some sort of obligation to pay rent to the 
former; or in other words that the trans- 
fer that was made had not the effect of 
substituting the defendants’ predecessors 
entirely in the place of the plaintiffs* 
predecessors but gave them all the rights 
of absolute owners of the mauza subject 
to the reservation of their liability to 
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pay the said amounti. To judge of the 
effect of this transfer by the definition of 
“sale” as given in the Transfer of Pro- 
perty Act, is in my opinion an anachro* 
niam and a fallacy; and to apply to the 
transaction the juridical conception of 
an out-and-out sale is not permissible. I 
am fully conscious' of the principle that 
no amount of estoppel to which the res- 
pondent may be subject, even if any 
question of estoppel really arose in the 
case, would give this Court jurisdiction 
to entertain an appeal which it has not 
under the law ; but I am not prepared to 
assume against the appellants that it 
was merely a contract wholly indepen- 
dent of the transfer, upon which their 
liability must rest, a contention that has 
never been urged by the plaintiffs at any 
stage of the proceedings. The course of 
the proceedings in the suit to which I 
have already referred unmistakably sug- 
gests that the plaintiffs ware insisting on 
their right to realize dasturat and cesses 
by virtue of their superior title and the 
defendants were resisting the claim and 
repudiating the assertion that they had 
but a subordinate title. The suit, there- 
fore^in my opinion, is in essence a suit 
for rent and so excepted from the cog- 
nizance of a Court of Small Causes by 
Arti* 8, Sch. 2, Provincial Small Cause 
Courts Act. 

Assuming but not conceding that the 
suit cannot be put so high as to bring it 
within Art. 8, I do not see how it can 
be taken out of the purview of Art. 13. 
That article, so much of it as is relevant, 
is thus worded: 

A suit to enforce payment of ... . cesses or 
other dues when the cesses or other dues are 
payable to a person by reason of his interest in 
immovable property. 

To my mind whatever may be the 
legal or juridical relation between the 
parties the du63 and cesses are being 
claimed in the suit only by reason of the 
interest in immovable property which 
the plaintiffs, notwithstanding the sale, 
claim to have retained in the mauza 
and which in their view is still continu- 
ing in their favour. The words “by reason 
of bis interest in immovable property” 
have been interpreted as contemplating 
payments which a person is entitled to 
as representing his interest in immovable 
property and not because he possesses 
some interest in such property:^ see 
Maharaja of Vizianagram v. Kota 


Veeramma (1), Jairam v. Doma{2) I 
agree in this view and hold that Art. 13 
in any event covers the suit. The preli- 
minary objection, therefore, in my opi- 
nion should be overruled 

On the merits I do not think I am 
called upon to go into detail as ray 
learned lorother is of opinion that no 
appeal lies and the result of this differ- 
ence will be to affirm the decree of the 
trial Court, For myself I am decidedly 
of opinion that nothing has been esta- 
blished in the case which can legally 
form the foundation of a decree against 
the defendants. The fact that between 
predecessors of the present plaintiffs and 
the present defendants decrees for das- 
turat rent were passed for certain years, 
as the Munsif has found, and the fact 
that the manager of the defendants* 
estate, when the estate was under the 
Court of Wards, admitted liability for 
the rent for a certain other year, are 
hardly sufficient to dispose of the grounds 
upon which the defendants have sought 
to resist the claim in the present suit. 
The District Judge has said that the ad- 
mission shows that the rent is still pay- 
able and the mere fact of non-payment 
does not put an end to the defendants* 
liability. I fail to see how the question of 
the defendants’ liability can be legally 
disposed of in this way. The appellants 
have conceded that so far as the amount 
and period in suit are concerned they do 
not object to the decree standing against 
them, but as the issue decided in the suit 
goes the length of determining the vali- 
dity and legality of the demand for all 
times to come, a reservation should be 
made to the effect that the decision is 
not to bo taken as binding between the 
parties in respect of any future claim. 
As there is no legal basis for this deter- 
mination, left to myself I should have 
dismissed the appeal, but should have 
made the reservation prayed' for in their 
favour, because in my opinion, there is 
nothing on which a decision of this 
general issue can possibly rest. 
n.k. Appeal dismissed. 


(1) [1913] 36 Mad. 18=21 M. L. J. 819=11 
I. 0. 760=^1911) 2 M. W. N. 139. 

(2) [1915] 11 N. L. R. 100=29 I. 0. 815. 
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Mitter, j. 

Jharu Mondal QiXxdi others — Defendants 
— Appellants. 

V. 

Mahatabuddin Mondal and others — 
Plaintiff and ‘Proforma Defendants — Res- 
pondents. 

Appeal No. 1934:* of 1927, Decided on 
15th June 1928, from appellate decree of 
6ub-J., Zillah Jessore, D/- 3rd May 1927 

Transfer of Property Act, S, 111 (g) — Denial 
■of title, to work forfeiture^ must be prior to suit 
for ejectment — Denial by one co-tenant does not 
work forfeiture — Suit for jeectment is not 
sustainable— ’ Landlord can recover rent from all 
tenants. 

In order to work as a forfeiture a denial of 
landlord’s title must precede the institution of 
fiuit for ejectment. [P 711 G 1] 

The denial of a landlord’s title by one of the 
joint tenants oannot be held to bind other co- 
tenants and such a denial cannot work as a for- 
feiture, and therefore a suit of ejectment by a 
lan/^lord of those tenants cannot succeed. 
However, the landlord can realize rent from all 
the tenants on the footing that the tenancy 
■still continues; 39 Cal, 903, Bel, on, [P 713 0 2] 

Nasim Ali — for Appellants. 

Khitish Chandra Ghakrahurty , Panoha- 
■nan Ghosal and Bhudar Haidar — for 
Respondents. 

Judgment. — This is an appeal by the 
defendants against a decision of the Sub- 
ordinate Judge of Jessore, dated 3rd May 
1927, which affirmed a decision of the 
Munsif of Bongaon, dated 14th Septem- 
ber 1925. The suit in which this appeal 
arises was brought by the plaintiff for re- 
covery of possession of two plots on the 
allegation that the plaintiff brought a 
suit for recovery of rent with respect to 
plot No 1 in the year 1921 against de- 
fendant 1 who according to the plaintiff’s 
case was holding the disputed lands as 
the utbondi tenant from the time when 
plaintiff’s vendor was- in possession. De- 
fendant 1 denied the title of the plaintiff 
in that rent suit with the result that that 
suit was dismissed on 28th March 1923. 
It is said that the present suit had to be 
instituted due to the denial of plaintiff’s 
title in the previous suit there has .been 
a forfeiture and the plaintiff is entitled to 
get khas possession of the lands of plot 1. 
With regard to plot 2 the case of the 
plaintiff is that these are lands which are 
possessed by all the three defendants. 1, 2 
and 3 as utbondi tenants and that there 
bas been a denial of the^title of the plain- 
tiff by defendant 1 alone and that as de- 


fendants 2 and 3 did not admit the title 
of the plaintiff, plaintiff is entitled to a 
decree for ejectment as against all. The 
Munsif found «that the plaintiff has a 
niskar title to the property in suit, i. e , 
both in plots 1 and 2. He further found 
that as defendants 1 and 2 did not claim 
any right in tenancy under the plaintiff, 
whatever title they had as tenants had 
been extinguished by the denial of the 
title of the plaintiff in the rent suit or 
by the execution of the deed *of surrender 
in 1327- The Munsif further held that 
there was a denial of the title of the 
plaintiff in respect of both the plots in 
the rent suit and further that by the 
istifanama the tenancy was repudiated in 
respect of both the plots. The Munsif 
accordingly decreed the plaintiff's suit 
declaring ffiis niskar title to both the 
plots and' held that the plaintiff was 6n’* 
titled to recover possession by evicting 
defendants 1 — 3 from both the plots. 
There was also a decree for mesne pro- 
fits. Against this decision an appeal was 
taken to the Court of the Subordinate 
Judge of Jessore with the result that the 
decision of the Munsif was affirmed 
A second appeal has been taken to this 
Court and on behalf of the appellant it 
has been argued that the decree in so far 
as it grants khas possession to the plain- 
tiff in respect of plot 2 oannot be sus- 
tained. It is to be observed that the 
learned vakil for the appellant does not 
challenge the findings of both the Courts 
that the plaintiff has established his nis- 
kar title to the disputed property. So 
far as plot 1 is conoerneJ it appears that 
defendant 1 was the utbondi tenant and 
as he denied the title of the plaintiff in 
the rent suit the decree granting the re- 
lief with regard to khas possession in 
respect of plot 1 seems to bo correct So 
far as plot 2 is concerned it appears that 
the denial was by defendant 1 alone and 
in such circumstances as the denial can- 
not be held to bind the other two defen- 
dants 2 and 3 such denial cannot work as 
a forfeiture. The disclaimer by defen- 
dant 1 of the title of the plaintiff cannot 
operate as a forfeiture of the tenancy in 
so far as defendants 2 and 3 are concerned 
and as there oannot be a forfeiture of the 
tenancy in part the result is that the 
tenancy still subsists and the suit for 
ejectment, so far as plot 2 is concerned, 
must fail. But there must be no reason 
why the plaintiff should not realize rent 
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from all the defendants on the footing 
that the tenancy still continues. If any 
authority is needed, reference may be 
made to the case of Birendra Kishore 
ManiJcija v. Bhuba^te swart (l). The 
plaintiff prayed in the alternative for 
rent as will appear from para- 8 of the 
plaint. It remains to notice the argu' 
ment of the respondents that as there has 
been a denial in this suit of the title of 
the plaintiff and defendants 1 — 3 did not 
claim to be his tenants, a decree.in eject* 
ment should follow with regard to plot 
2. It is to be observed with regard to 
this argument that in order to work as 
a forfeiture a denial must precede the 
institution of the suit. Consequently 
the denial in the present suit cannot en- 
title the plaintiff to a'relief for ejectment. 

The result is that the decrees of the 
Courts below are affirmed in so far as 
they award khas possession with regard 
to plot 1. The decrees of the Courts be- 
low are set aside in so far as they award 
khas possession to the plaintiff in res- 
pect of plot 2. The case will, therefore, 
be remitted to the Court of first instance 
in order that it may determine what is 
the fair and equitable rent payable to the 
plaintiff in respect of plot 2 including the 
arrears of rent which have not been real- 
ized. There will be no order as to costs. 

M.K. Case remanded. 

^U) [iyr2j”d9 Odi. ijdjWriTu. 62'J. 
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Rankin, C. J., and Mukpierji, J. 

Sm. TiloUama Dasi — Defendant — Ap- 
pellant. 

V. 

Madhu Sudan Gin — Plaintiff — Res- 
pondent. 

Appeal No 21 of 1926, Decided on 8th 
June 1928, from appellate decree of Dist. 
Judge, Zillah Midnapore, D/- 9th June 
1925. 

Limitation Acf^ Art. 143 — Forfeiture by re- 
marriage — Remarriage must he valid. 

To succeed under Art. 143 on plea of for- 
feiture by remarriage*- it must be established 
that there was a valid remarriage, a marriage 
recognized by custom amongst the people of 
the caste to which the widow and her second 
husband belonged. [P 715 C 2J 

Panchanon Ghose and Bhupendra 
Narain Bera — for Appellant. t • 

Gopendra Nath Das — for Respondent. 


1928 

Mukherji, J — The plaintiff instituted 
this suit to establish his title to certain 
properties and to recover possession of 
some of them and to have his possession 
confirmed in respect of the rest. The 
plaintiff’s case was that he is the re- 
versioner to one Kamal Giri, who died 
leaving a widow named Gayamani, and 
that the latter having died he has be- 
come entitled to the properties as such 
reversioner. His case further was that 
the defendant Tiiottama Dasi who is 
really an illegitimate daughter of Gaya- 
mani had got certain erroneous entries 
made during the settlement operations 
in respect of the properties and had dis- 
possessed him from some of the proper- 
ties and was disturbing his possession in 
the others The defence, on the merits^ 
was that the defendant is the legitimate 
daughter of Kamal Giri and as such is 
entitled to and is in lawful possession of 
the lands in suit. As regards a part of 
the lands, namely a plot of two kattaS of 
land, the plaintiff’s title was admitted^ 
it being said that the plaintiff had made 
a purchase of this plot from the defen- 
dant. The Munsif held that the defen- 
dant was the legitimate daughter of 
Kamal and so dismissed the suit, except 
as regards the two kattas in respect of 
which the plaintiff’s title was admitted. 
The District Judge, on appeal by the 
plaintiff from that decision, has decreed 
the suit in its'entirety. He has held that 
a document in the nature of a deed 
of gift which Gayamoni had executed in 
favour of the defendant and in which 
there was a recital to the effect that the 
defendant was the daughter of Kamal and 
it was also recounted that Gayamani her- 
self had contracted a Sanga marriage after 
she had become a widow and had thus 
forfeited her rights to the properties left 
by Kamal, was a collusive document ex- 
ecuted for the purpose of creating a title 
for the defendant by means of false re- 
citals. He was not inclined to accept the 
defendant’s story that the plaintiff had 
purchased the two kattas of land from 
her-;^a fact, which if true, would indicate 
a recognition of the defendant’s title on 
the part of the plaintiff. He has held 
that the defendant is an illegitimate 
daughter of Gayamani. The defendant 
has then preferred this appeal. 

Tlie only ground upon which the ap- 
peal is pressed is the question of limita- 
tion. It is said* that as Gayamoni re- 
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married as a widow she forfei ted her rights 
to the property left by Kamal and so plain* 
tiff had, under Art 143 of the Schedule to 
the Limitation Act, 12 years from the 
forfeiture. In Mr. Starling's Limitation 
Act there is an observation to the effect 
that when a Hindu widow remarries and 
forfeits her rights to her husband’s estate 
under S. 2, Act 15, 1856 the reversio- 
nary heir must bring iiis suit for posses- 
sion within the time allowed by this 
article; and it is on this observation that 
the appellant obifly relies. The appel- 
lant has also argued on the lines of the 
decision in the case of Nathun v. 
l^ai Bahu (1), a case of the Court of 
the Judicial Commissioner of Nagpnr 
that it is Art. 143 that should 
govern the case, but if Art. 141 applies 
the plaintiff is also out of time as the 
remarriage of Gayamoni amounted to her 
civil death and she being on account of 
the marriage dead in the eye of law, the 
plain&iff had 12 years from the remar- 
riage to institute a suit. 

Now, as at present advised, I should be 
extremely reluctant to agree in the conten- 
tion either that the remarriage of a Hindu 
widow amounts to her civil death or 
that “death” in Art, 141 includes a re- 
marriage which entails a forfeiture, or 
again that Art. 143 was intended to ap- 
ply to a forfeiture of this kind. If the 
latter article applies — I am not saying 
that it does — a further question may 
arise, namely, whether the plaintiff had 
the option to waive such a forfeiture. I 
do not, however, desire to decide these 
questions as in my opinion they fall out- 
side the pleadings in the present suit. 
If it had been necessary to decide them, 
it would perhaps have been necessary in 
the first instance to get a clear finding 
from the lower appellate Court as to whe- 
ther a Saoga marriage had, in fact, been 
contracted by Gayamoni. The Munsif 
found that Gayamoni had contracted such 
a marriage, but the District Judge has 
net recorded any finding on the point 
though what he has said in his judgment 
strongly indicates that he was not in- 
clined to believe that such a marriage 
had taken place. 

The allegations in the plaint constitute 
a’simple case coming under Art. 141. 
The defendant’s allegations in the writ- 
ten statement were to the effect that 
she herself was in adverse possession as 
(1) [1915 J 11 N. L. R. 86=29 i. G. 612. 
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Gayamoni has lost her rights on re- 
marriage. The allegations of the defend- 
ant may raise either a case under Art. 
144 or under Art. 143. A case under Art. 
144 would ordinarily bo untenable, for 
adverse possession against the widow will 
not, in the absence of special circum- 
stances, bar the reversioner. To succeed 
under Art. 143 the defendant will have to 
establish that there was a valid remarri- 
age, that is to say that the Sanga mar- 
riage was a marriage recognized, by custom 
amongst the people of the caste to which 
Gayamoni and her supposed second hus- 
band belonged. The defendant has made 
no endeavour in that direction. Beyond 
a very general statement by some of the 
witnesses, that there was such a mar- 
riage, contracted by an equally general 
statement by others that there was not, 
there is nothing else on the record. There 
is no evidence to show the incidents 
which would establish the validity of 
this marriage, if in fact it had taken 
place. To allow the. case to be reopened 
and permit the question of the validity 
or otherwise of the alleged marriage to 
be agitated at such a late stage and es- 
pecially at the instance of defendant 1 
who has been found to have no title to 
Kamal’s properties, in my judgment, will 
not be right. 

I would accordingly dismiss the appeal 
with costs. 

Rankin, C. J. — I agree. 

A.L /r K. Appeal dismissed. 
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B. B. Giiose and N. K. Bose, JJ. 
Shaikh Niamat —Judgment'debtor 2 — 
Appellant. 
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Shaikh Jalil — Decree* holder — Respon- 
dent. 

Appeal No. 88 of 1928, Decided on 
30th July 1928, from appellate order of 
Sub-Judge, Mymensingh, D/- 22-11-1927. 

Civil P, C., O. 21, H. 2~B. 2 is not confined 
to money decrees; it applies also to decree for 
partition. 

Provisions under O. 21, R. 2, are not con- 
fined to money decrees only but apply fto every 
kind of decree. Where a decree for partition is 
passed and parties make a private adjustment 
but the same is not certified by the Court, the 
executing Court cannot be asked to recognize 
such an adjustment: A, J. B. 1922 Bom. 380, 
Foil.: A. 1. B. 1926 Mad. 749, Diss.’ frotn. 
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Bir^endra Kumar De — for Appellant. 
Annada Charan Karkun — for Respdt, 



'716 Calcutta ’ Shaikh Niamat v. Shaikh Jalil (B. B Ghose, J.) 1928 


B. B. Ghose, J — This is an appeal 
on behalf of the judgment-debtor No 2 
The matjfcer in controversy in this appeal 
arises in this way : There was a decree 
for partition in which the plaintiff was 
allotted certain lands and the defendant 
got certain lands When the commis- 
sioner wont to the locality for delivery 
of possession of the allotments made 
defendant 2 said that there had been an 
adjustment of the decree between him- 
self and the plaintiff by which the 
plaintiff gave up his claim to have 
possession of certain plots of land in lieu 
of other plots and as a consideration for 
this concession on the part of the plaintiff 
he had been paid defen^lant 2 a sum of 
Bs. 85. The result of this agreement, if 
given effect to would be that the plain- 
tiff would get 2*82 acres of land instead 
of 4*36 acres of land to which he was 
entitled under the decree. The plaintiff 
denied this adjustment. The Munsif be- 
lieved the story of defendant 2 and made 
an order purporting to have been made 
under S, 47, Civil P. C , in favour of 
defendant 2 The plaintiff appealed 
against that order. The learned Subordi- 
nate Judge, while throwing some doubt 
on the merits of the ca-^e, stated that he 
need not decide the question as regards 
the merits of the application as he held 
that the application could not bo given 
effect to as being time barred. What 
he held was that this judgment alleged 
by the judgment-debtor No 2 falls 
within the provisions of O 21, E. 2, Civil 
P. C , and the adjustment ought to have 
been certified bv the*Court. As no appli- 
cation was made by the judgment-debtor 
No 2 within the period provided by Art. 
174, Lim. Aot, the judgment-debtor canndt 
ask the Court *to take cognizance of the 
adjustment. The period for making the 
applioation by the judgment-debtor had 
expired before he presented the applica- 
tion and on that ground the Subordinate 
Judge set aside the order of the Munsif 
and directed that the possession delivered 
by the amin should be aflirmed. 

From that decision the judgment-debtor 
No. 2 appeals to this Court and the 
contention on his behalf is that the Sub- 
ordinate Judge is wrong in holding that 
the application of the appellant before 
the Munsif fell within the provisions of 
Art. 174, Limitation Aot, or, in other 
words that it was not an adjustment 
referred to in 0. 21, R. 2, Civil P. C , 


and . it was not necessary to have 
a certificate as provided in that rule in 
order to enable the Court to give effect 
to the adjustment. It is broadly conten- 
ded that R 2, O 21, Civil P. C., applies 
only to decrees for money. It is next 
urged that even if it does not apply solely 
to decrees for money there must be a 
decree for money even if there be other 
reliets allowed under the decree, and 
special stress is laid upon the commen- 
cing words of R. 2 (i). It is provided 
there : 

where any money payable under a decree of 
any kind is paid out of Court, 
and so forth, and it is urged that if there 
is no money payable under a decree of 
any kind that rule has no applioation. 
Again, it is urged that the words 
or the decree is otherwise adjusted in whole or 
in part 

must refer to the class of decree meant 
in the preceding clause, that is to say, 
the decree must be a decree where money 
is payable. 

In support of this contention the case 
of Narayanasami Natdii v. Bangasami 
Naidu (l), is cited There has been a 
difference of opinion between this Court 
and the Madras High Court as regards the 
interpretation of S. 258, Civil P. C. of 
1882. It was held by this Court in the 
case of DabaMohamedv (2), that 

S. 258 of the Code of 1882 applied to any 
decree It was said in the course of the 
judgment delivered by Morris, J. : 

It is urged on behalf of the judgment-debtor 
that S. 25S has reference only to money decrees, 
and that this is appirent from its position in 
Gh. 19 of the Code in connexion with this 
particular section relating to money decrees 
alone. But a consideration of the terms of the 
section leads us to a different oonolusion. That 
seotioo. corresponds in all material respects, 
and carries with it the sams meaning as S. t206, 
of the former Procedure Code (Act 8 of 1859) 
which manifestly deals with adjustment of any 
decree. 

Thafc decision of 1881 stands unques- 
tioned so far as this Court is concerned. 
S. 258 has been replaced by 0. 21, R 2 
and the difference between the two provi- 
sions is that after the word “ decree ” in 
the first sontoQce of sub-R. (i), R. 2, 
the words ‘‘ of any kind ” have been 
added, and in my judgment this addition 
shows that the legislature wanted to 
make it clear that the rule applies not 
only to money decrees but also to other 
decrees The learned Judges in the case 

(1) A.I.R. 192t) .vUd. 749^19 7ic. 

(2) [1881] e Cal. 78G=:8 C.L.R. 3G. 
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of Narayaaasami Naidu, above referred 
to, observed at p. 723 that 

the additioa of the words “ of aay kind ” after 
the word daoree ” in the second line of O. 21, 
R. 2 were intended to set at rest the dlffaronce 
of view between the Madras High Ooart and 
Calcutta High Court and the condioting vie vs 
as regards the meaning of S. 258 01 the Code of 
1882. By the addition of the words “of any 
kind ” it cannot bo siid that the legislature 
intended that the adjustment of any decree, 
whatever may be the relief claimed, should be 
certified to the Court. 

I ra3p03fcfully disseafc from tho expres- 
sion of opinion by the learnel Jaigas. In 
my judgment the addition of the words 
“ of any kind ” goes to show that the 
legislature intended to approve of the 
rule adhered to by the Calcutta High 
Court. It has been held by the Bombay 
High Court in the case of Ellm E/ias 
Paolo Gharry v Kilter Philip Gowrya 
(3), that the provisions of 0 2L, R 2, 
Civil P. C , are not confined to money 
decrees but refer to any decree It seems 
to mar that it stands to reason that the 
provisions of that rule should apply to 
every kinl of decree, as Maclaod, C. J , 
has observed in the Idombay case, that 
the provision's of 0 21, R. 2 would be 

entirely defeated if it was permitted that 
an uncertified adjustment of decree should 
be discussed in execution proceedings 
The object of this rule is that any adjust- 
ment out of Court should ba brought to 
the notice of the Court by the judgment- 
debtor and decided in the presence of the 
decree* holder within a short period of 
time To hold that this rule has no ap- 
plication to decrees other than decrees 
for payment of money would be to 
leave disputes with regard to adjust- 
ment of other decrees open for dis- 
cussion, say, for throe years after the 
passing of the decree and it may ba for a 
longer period after any application for 
execution is made by the decree holder. 
Under these circumstances I am of opin- 
ion that the rule in question is applicable 
to every kind of decree and the judgment- 
debtor cannot ask the Court executing 
the decree to recognize any adjustment 
which has not been certified or recorded 
under the provisions of that rule. 

This appeal must therefore stand dis- 
missed with costs. Tlae hearing-fee is 
assessed at three gold mohurs. 

Bose, J. — I agree. 

A.L /r K. Appeal dismissed. 

“(3) A.I.R. 1927 B^7 380 ^46 Bjm. 22d. 
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SaaRAWARDY AND GR\HAM, Jo 
A\feto)irie^sa —Defendant .12 — Ap 
pellant. 

V. 

Amjed AH and — Respondents. 

Appeals Nos 506 and 507 of 1925, De- 
cided on 1st March 192S, from appellate 
decrees of Addl. Sub. Judge, Bakarganj, 
D/- 10th December 1924* 

^ (a) Civil P. C., S. 11 — Decision on a 

question of law, though erromoas, -xs res judi- 
cata except wlure causes of action in two suits 
are di fferent 

A dacisioa, however erroneous it may be, on a 
question of law, may not oper.ite as res judioata 
only in cases where the causes of action are 
different, but in all other cases it must operate 
as res judioata between the parties : A I. R. 
1027 All. 207 ; A. I. R. 192L Bom. 87 {F. D.) ; 
and 11 C. L. J. 161 , Rel. on. : 32 Cal. 749 and 
A. I. R. 1925 CiL 1103; D^st. : A I. R. I924r 
Pat. 265, Ref. [P 718 0 2J 

(6) Civil P. C., S. ll—DecisioJi on question 
of facts is res judicata. 

A decision on a question of fact, however 
erroneous it be, constitutes res judioata- 

between parties to the previous suit. [P 719 0 2] 
(c) Civil P. G., S. 11 — Decision holdimj 
prior decision res judicata is conclusive. 

A previous decision holding that a deci- 
sion prior to that on a point of law was or 
was not resjudioata between the parties, is 
conclusive between the pirties : 19 C. \V. N, 

1230, Rel. on, [P 719 C 2j 

(d) Civil P. C,, S. 11 — Decision against a 
defendant is binding on him though he did not 
appear. 

A decision in a suit against defendant who- 
did not choose to appear is as ranch binding 
upon him as on the defendants who appeared 
and contested : A. I R,' 1926 Cal. G50 and 
A. I. R. 1925 Cal. 427, Ref. [P 720 G 1] 

Biipendra Kumar Mitter and Badhica 
Baujan GuJia—lor Appellaafe 

Gutiada Gharan SeUy Bakhal Chandra 
BosSt Jyotish Chandra Guha and Sitang^ 
shu Bhusan Bose — for Respondents 

Biraj Mohan Majumdar — for Deputy 
Registrar. 

Suhrawardy, J — These appeals arise 
out of suits for rent fer the year 1326 to 
1329 B. S. The defendants held a jama 
under the mira^ ijara of the plaintiffs. 
The Government thereafter claimed a 
portion of the land inoluded in the jama 
as accretion and started dearah proceed- 
ings under Act 31 of 1858 in respect of it. 
In those proceedings the dearah officer 
purported to settle sep irate rent iu res- 
pect of that portion of the land which he 
found to have been alluvial accretion. In 
1917 the plaintiffs brought suits for rent 
as settled by the dearah officer. One 
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Asmafc Ali, on© of the defendants in those 
suits and who is also a defendant in the 
present suits and who seems to be the 
most prominent figure in this fight, ap- 
peared and contested the suits on the 
ground that the dearah officer had no 
authority under the law to split the jama 
and assess rents thereupon. In spite of 
the contest the suits were decreed by the 
Munsif. Shortly after the decrees were 
passed, a petition was filed on behalf of 
the plaintiffs and Asmat Ali in which ho 
admitted the jama as decreed and agreed 
to pay rent to the plaintiffs at the rate 
decreed. In 1919 the plaintiffs again 
brought suits for rent and Asmat Ali con- 
tested them on the grounds taken by him 
in the previous suits. Those suits were 
also decreed according to the claim of the 
plaintiffs. The present suits were brought 
in 1928 claiming rent at the rate claimed 
in the previous suits. The same defence was 
raised not on behalf of Asmat this time, 
but on behalf of the appellant a parda- 
nashin lady. The trial Court upheld the 
defence and decreed the suits in a modi- 
fied form. The appellate Court on appeal 
by the plaintiffs has decreed the suits ac- 
cording to the rent claimed by the plain- 
tiffs. These appeals are by one of the 
defendants and several points have been 
raised before us by the learned vakil ap- 
pearing in support of them. 

It is contended in the -first place that 
the findings arrived at in the lower ap- 
pellate Court with reference to the de- 
crees of 1917 and 1919 are inconsistent 
and that the Court having held that the 
decrees in the previous suits did not 
operate as res judicata in the present 
suits he should have further held that 
rents assessed by the dearah officer are 
not recoverable in the present suits. The 
learned Subordinate Judge has held that 
the decisions in the suits of 1917 and 
1919 are not res judicata because they 
were erroneous decisions on a question of 
law. He considered the attitude of the 
appellants in the previous suits and re- 
lying upon the petition filed by Asmat 
above referred to and the circumstances 
in the oases including the previous deci- 
sions against the defendants he decreed 
the plaintiff's suits in full. I must ad- 
mit that the reasoning of the learned Sub- 
ordinate Judge is not very consistent and 
clear. But the learned advocate for the 
respondents has attempted to defend* the 
decree of the lower appellate Court on a 


ground on which the Subordinate Judge 
took a different view. His contention is 
that the decrees in the previous suits 
ought to operate as res judicata in the 
present suits. In the circumstances of the 
present case it seems to me that this con- 
tention is well founded. In the sui^s of 
1917, in'spite of the contest by one of the 
defendants who had appeared, the Court 
held that the plaintiffs were entitled to 
recover rent as settled by the dearah 
officer. It is said that it is a wrong 
decision on a pure question of law and 
therefore cannot operate as res judicata. 
Now, the question whether a decision on 
a question of law ought to operate as res 
judicata or or not is a question on which 
it is difficult to find any uniformity in 
the decisions in the various reports. The 
principle which ought to govern decisions 
of this question has been lucidly laid 
down in Aghore Nath v. Kamtni ’Devi (l) 
which has been followed in a number of 
cases which it is not necessary to examine 
as thay are based on the principle laid 
down in that case A weighty pronounce- 
ment on this subject has been made by 
the Bombay High Court in the Full 
Bench case of Bitaram Sakharam v. 
Lakshaman Vishnu (2), were Shah, J., 
observed : 

It seems to me that the plea of res judicata is 
not dependent upon the merits of the reasons 
given for a particular conclusion. The conclu- 
sion, whether right or wrong, is binding upon 
the party. . . . Its binding character does 

not depend upon the correctness of the reasons 
for the conclusions . . . The See. (11, Civil 
P. G.), does not make any distinction between 
an issue of law and other -issues ; it refers 
generally to questions directly and substanti- 
ally ill issue and heard and finally decided, and 
I do not think that the distinction can be ac- 
cepted without restricting the scope of the sec- 
tion in a manner not justified by the words of 
the section. It would involve the reading of 
words in the section which are not there. 

The result of all the decisions upon 
this point is that a decision, however, 
erroneous it may be on a question of law, 
may not operate as res judicata only in 
cases where the causes of action are 
different ; but in all other ♦cases it must 
operate as res judicata between the par- 
ties. The view that an erroneous deci- 
sion on a question of law should not con- 
stitute res judicata is based on the con- 
sideration that otherwise an ‘error of law 
wcould be perpetuated by Courts of justice 
for all time to come. But it is settled 

'I iTQL.J. 461-^6 T.C. 55i.' ’ 

A.l.R. 1921 Bom. 87=15 Bom. 1260 (P.B,). 
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that an erroneous deoiaion based upon a 
nixed question of law and fact will oper- 
ite as res judicata though the decision on 
rhe question of law involved is erroneous 
Ramlal Malikand v. Deodhari Bai (3) 
md Huhlal v. Guharilal (4). In the 
atter case a view has been broadly stated 
;hat an erroneous decision on the ques- 
;ion of law will be as much res judicata 
between the partfes as upon any other 
questions. This unqualified expression 
3f opinion may not be consistent with 
,hat which has prevailed for a long time 
n other Courts, but it is not wholly un- 
ustifiable. Reliance has been placed on 
oehalf of the appellant, in support of his 
submission that the decision in the suits 
of 1917 and 1919 were erroneous in law 
and therefore cannot operate as res judi- 
cata in the present suits, upon the deci- 
sion in Alimunnissa Chaudhuram v. 
Shama Charan Boy (5) In that case the 
previous decree was given on a certain 
vie^ taken on the question of law as 
then understood. Subsequent to that 
decision the Judicial Committee laid 
down the law what it should bo. After 
the decision of the Judicial Committee a 
subsequent suit was brought and it was 
contended that the decision in the previ- 
ous suit ‘was res judicata. The learned 
Judges hold that a change in the law as 
affected by the decision of the Judicial 
Committee will have the same effect if it 
was effected by a statute and therefore 
the decision of the question of law in the 
previous suit was not res judicata in a 
subsequent suit. In the concluding por- 
tion of the judgment Maclean, C. J., re- 
marked : 

I do not desire to be understood as saying 
that a point of law oan never constitute res- 
judicata. 

This decision was upheld on similar 
facts in Nabin Chandra v Dudu Meah 
(6). These cases, therefore, do not sup- 
port the contention that an erroneous de- 
cision on a question of law does not 
constitute res judicata between the par- 
ties to the suit. 

Now, let us examine the particular 
facts on which the plea of res judicata is 
based. In the suits in 1919 the Court 
held that the issue involved in the suit 
of 1917 was not restricted to that suit 

(3) A.I.R. 1924 Pat. «265=2 Pat. » 771. 

(4) A.I.R. 1927 All. 297=49 All. 543. 

(5) [1905] 32 Gal. 749=9 C.W.N. 466=1 C.L. 

J. 176. , 

(6) A.I.R. 1925 Cal. 1193. 
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but was of general application and there- 
fore, the decision on the question of the 
amount of rent payable by the defendant 
would operate as res judicata. But it 
went on to observe that apart from the 
question of res judicata, there were other 
circumstances on which the defendants 
must be made liable to pay rent according 
to the plaintiffs’ claim and one such cir- 
cumstance referred to was the agreement 
entered into by the defendant Asmat in 
the previous suit by which he admitted 
the jama as claimed by the plaintiff. 
The learned vakil for the appellant argues 
that his client is not bound by the act of 
Asmat or by any admission made by him. 
The learned Subordinate Judge, in the 
Court below, bas held upon some autho- 
rities that an admission by a defendant 
is receivable in evidence against other 
defendants But apart from that con- 
sideration the decision of the Munsif in 
1919 upon this question was at most 
erroneous on a question of fact and there 
can be no doubt that a decision on a ques- 
tion of fact, however erroneous it may be, 
constitutes res judicata between parties 
to the previous suits. According to the 
judgment of the Munsif in the suits of 
1919 the defendants (meaning all the de- 
fendants to the suits) waived the ground 
taken by them in those suits and they 
could not come forward again to challenge 
the decision in the previous suits. What- 
ever may be the decision with regard to 
a decree in the suit in 1917 there does not 
seem to bo any doubt that the decree in 
1919 must be binding on the defendants. 

There is another aspect of this question 
from which it may be viewed. The 
erroneous decision on a question of law 
in the suits of 1917 was upheld by the 
Court in the suits in 1919 by following 
it or treating it as res judicata. This 
latter decision should be conclusive bet- 
ween the parties; otherwise there oan be 
no finality in any judgment unless it is 
right in law. In support of this view 
reference may be made to the decision in 
Mohendra Nath Biswas v. Shy am Sun- 
nessar Khatun (7). There, in the previ- 
ous suit it was wrongly held that a deci- 
sion in the suit before that was not res 
judicata. Their Lordships held that the 
latter decision even if it was erroneous 
became conclusive between the parties 
and that it was not open to anyone oi 

19 a\Y,N. 1^0=27^.c7~^54S2i 
G.L.J. 157. 
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jbhem to plead that .the former decision 
still operated as res judicata. 

There is another consideration which 
has induced us to hold that the decision 
in the previous su’t ought to operate as 
res judicata. In the suits of 1919 one of 
the issues that were placed before the 
Court for decision was 

whether the plaintiffs were entitled to cUim 
rent for the doarah land as alleged, if so, at 
what rate ? 

This issue was not restricted to the 
period in suit in those cases ; but 
was an issue directed to the general 
right of the plaintiti to recover rent 
at a certain rate in respect of that 
land. The appellant was the defendant 
in those suits and she did not choose to 
appear in them. The decisions in those 
suits are as much binding upon her as on 
the defendants who appeared and con- 
tested them, Gnanadci Govinio v Nalini- 
hala Devi (8j and Sarojini Debya v. 
Lakhipriya Guha (9). 

Though the learned Subordinate Judge 
in these oases has held that the previous 
decision ought not to be treated as res- 
]udioata he has referred to other oiroum- 
stanoGS in support of his decision that 
the plaintiffs are entitled to recover rent 
at the rate claimed by them from the 
defendant. He holds that these cases 
were really conducted by Asmat Ali who 
is behind this pardanashin lady and is 
carrying on this litigation in her name. 
He also relies upon the petition filed by 
Asmat in 1917 as constituting an admis- 
sion by the defendants represented by 
Asmat of the rate of rent and he also ob- 
serves that under the ‘decrees in the pre- 
vious suits the decretal amounts were re- 
alized Relying upon all these circum- 
stances he has held that the plaintiffs are 
entitled to decrees against the defendants. 
We cannot say that this finding is based 
upon an erroneous view of the law. 

As a result of the above considerations 
these appeals fail and are dismissed with 
costs, to the respondents represented by 
Mr Gunada Charan Sen and Babu Jyotish 
Chandra • Guha. 

Graham, J. — I agree. 

D.D. Appeal dismissed. 


(8) A 1 W. 1926 Cdl. 650, 
(») A.l.R, 1925 Cal. 427. 
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B. B GhosR and Cammiadb, JJ. 

Kasi Nath Ghodi a.id another — Defen- 
dants 1 and 2 — Appellants. 

V. 

Himmat Ali Ghaudhury and others — 
Plaintiff and Defendants — Respondents. 

Appeal No 307 of 1926, Decided on 
27th February 192S from the original 
order of Sab-Judge, Dinajpur, D/- 19tli 
May 1926. 

^ (a) Civil P. C., S. 97 — Final decree 
passed — Appeal from preliminary decree %s- 
competent. 

Right of appeal from a preliminary decrea 
cannot be taken awiy by-a final decree being 
passed either before or after the person appeals 
from the preliminary decree : A, I. R. 1925* 
Cal. 790, Di&t. [P;72L G 1] 

❖ (6) Civil P. C., 0. 43, R. I— Order re- 

fusing to set aside preliminary ex- parte 
decree — Final decree pa&^ed — Appeal from the 
order is still competent. 

An appeal from an order refusing to set 
aside an e^-parte preliminary ‘decree in a mort- 
gage suit is competent, even though a final 
decree has been passed before the filing of the 
appeal : 10 M. I. A. 203 (P. C.), Appl. 

[P 721 C 1] 

Jogesh Chandra Boy and Bankim 
Ghandra Banerji — for Appellants. 

Sarat Ghandra Bose and Gopendra 
Nath Das — for Respondents. 

Suresh Chandra Taluqdar — for Dy. 
Registrar. 

B B. Ghose, J : — This appeal arises 
from an order refusing to sot aside an 
es-parte decree passed in a suit on a 
mortgage brought on 20bh December 
1921. After the suit had been pending 
for some time, an application was made 
by the defendants on 1th November 1925 
for further time The application was 
ostensibly on the ground of illness of 
witnesses and so forth. That application 
was rejected. The plaintiff also filed an 
application which was also rejected. 
Upon that the defendants’ pleader al- 
leged that he had no further instructions 
and retired from the case. The plain- 
tiff proceeded to prove his case ex- parte 
and obtained a decree. The present ap- 
plication was made on 2Qd December 
1925 for setting aside the ex-parte decree. 
The Subordinate Judge has stated his 
grounds for rejecting the application. 
From that order, the present appeal has 
been presented. - 
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A preliminary objecfeion has been 
taken that no appeal lies. The ground 
is that; the application under O. 9, R 13, 
Civil P. 0., was dismissed on 19bh May 
1926. The final decree in the mortgage 
suit was made on 23bb June 1926. It is 
contended on the authority of the case Jog- 
endra Narayaii Das v. Satyendra Chandra 
0-hose (i) that the appeal is incompebenb 
because of the passing of the final decree 
in the mortgage suit. With great res- 
pect I am unable to agree with the rea- 
sons of the judgment. An appeal is 
allowed against an order under 0. 9, 
R. 13 Civil P. C , by O. 43 There is no 
provision in the Code which debars an 
appeal from such an order unless there is 
an appeal from the ex-parte decree itself, 
and surely there is no basis for the argu- 
ment that an appeal from the order is 
incompetent if there is no appeal from 
the final decree. The reported case 
appears to be based on certain cases in 
this Court where it has been held that 
an appeal against the preliminary decree 
is not incompetent, if before the appeal 
is filed, the final decree in the case has 
been made and there is no appeal from 
the final decree. In my opinion, those 
decisions based upon the provisions of 
the Civil Procedure Code of 1882 cannot 
be sustainei upon proper grounds. The 
Code of 1882 allowed a preliminary 
decree to be questioned in an appeal 
from the final decree and the basis of the 
decisions under the Code of 1882 was 
that after the final decree is pas-ed, the 
preliminary decree ceases to exist and is 
absorbed in the final decree. The pre- 
liminary decree having no separate ex- 
istence, an appeal from such a decree was 
held to be infractuous when the final 
decree was made. Under the present 
Code, the two decrees are indepeadent 
and separate. One cannot now ques- 
tion the validity of the preliminary 
decree by an appeal from the final decree 

Under S. 97 if a person aggrieved by 
a preliminary decree does not appeal 
from it he is precluded from disputing 
its correctness by his appeal from the 
final decree. In my opinion therefore 
where a preliminary decree has an in- 
dependent existence and a person ag- 
grieved by it is bound to appeal from it, 
that right cannot be taken away by a 
dnal decree being passed either before or 
ifter the pe’^son appeals i^^-ora the pre^ 
(IJ a. I. R 1925 Gd. 790. 
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liminary decree. If a proper case had 
arisen before us, we would have referred 
this question to the Full Bench for the 
point being settled once for all, as we 
think that the view taken by the Madras 
and Allahabad High Courts is the cor- 
rect view to take under the present Code 
and that the view taken in a series of 
cases in our Court can not be sustained 
upon principle. But this is not such a 
case in which a reference may be made. 

In the present case the question is 
with regard to an appeal from an order 
refusing to set aside an ex-parte decree. 
In deciding this matter the question of 
the merits of the case does not arise for 
consideration ; and what does it matter 
whether a final decree has been made in 
such a case or not ? If the order re- 
fusing to set aside an ex-parte decree is 
reversed by this Court on appeil, the 
preliminary decree, as well as the final 
decree being all dependent decrees, must 
all fall to the ground. This principle 
follows from what was observed by L 3 rd 
Justice Turner in the Privy Council cise, 
Shama Purshad Roy v Uarro 
Purshad (2). This would be a question 
of dependent decrees. We need uDt differ 
from the actual decision in the case in 
Joqendra Narayan Das v. Siiyendra 
Chandra (L) because there the appeal 
was against an order dismissing an ap- 
plication for setting aside an ex-parte 
decree for default, and also an applica- 
tion for sotting aside the dismissal for 
default was made which was again dis- 
missed. It might very well rexsonably 
bo held in that case that the appeal from 
those two orders was not at all sustain- 
able. We, therefore, think that the pre- 
liminary objection taken in this case is 
not sound. 

But coming to the merits, however, we 
find that the appellants have got no case. 
Tne grounds which the appellants stated 
for having the ex-parte decree set aside 
were not believed by the Subordinate 
Judge, and in the petition which they 
presented they stated that the moharir 
of their pleader assured them that there 
would be an adjournment. No person is 
entitled to act upon the assurance of his 
pleader’s moharir -that a particular case 
should not be taken up on the date fixed. 
The other reason given by the appellants 
does not also . commend itself to us. 

'ITTTiseTWHd m. i. a. w. k* 

25 (P. C.). 
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They said that they called for certain 
records which did not arrive on the 
date fixed. But they did not file certi- 
fied copies of the records which would 
have proved what they wanted to prove 
by the order sheet of the case, that the 
defendant was in hi jot on a particular 
date. It seems to us that the defendants 
were only tiying to delay matters and 
were not desirous to have the case tried. 
On these grounds we dismiss the appeal 
with costs, the hearing'fee being assessed 
at three gold inohurs 

Cammiade, J — I agree 
D D. Appeal dismissed. 
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B B Gho-.e and Basu, JI 

Krishna Chandra Bhowmik — Defend- 
ant i —Appellant. 

V. 

Pahna Dhana B'landir Co, Ltd and 
others —Plaintiffs —Respondents. 

Appeal No. 7 of 1927, Decided on 23rd 
May 1928, from original deores of 2nd 
Sub'Judge, Zillah Pabna, D/- 22nd July 
1926. 

(а) Evidence Act, S. lOi— Affidavit of peon 
about proper service of— Party impugning the 
fact must prove that there tvas no service. 

When there is an affidivit, of the peon ser- 
ving tho notice , of proper service thereof, the 
party who impu^ag the fact ought to prove 
that there wa3 no service. [P 724 0 1] 

(б) Bengal Jlevenue Sale Law (11 of 1859), 
g rj — Itis not a question between the default' 
%fig proprietor and the Collector as to whether 
notice under S.l was served or not— Non' 
service of notice under S. 7 is neither inegality 
nor irregularity vitiating sale. 

Notices uuder S. 7 are only for the purpose of 
forbidding the tenants from paying their rent 
to the defaulting proprietor. If such notice is 
not served and the tenants pay the rent due to 
the d .‘faulting proprietor, then it would be a 
question whether the aU2tio i-purchaser^ would 
again bo entitled to recover that rent. It is nob a 
qu:stion between the defaulting proprietor and 
J^ha Collector as to whether notice under S 7 
was served or not. It is neither an irregula- 
rity nor an illegality which can vitiate a sale 
if notices under S. 7 are not -served. [P 725 C 1] 

(c) Bengal Revenue Sale Law (11 of 1859), 
N. 6 — Notice under, is expedient when mort- 
gage has been found to be a good one by judicial 
decision, but non-service of notice is not an 
illegality. 

It may be expedient to serve notice under 
8. 5 when a mortgage has been found to be a 
good one by julicial d cision, but if such noti- 
ces are nob issued where there is no order of 
attachment by any judicial authorifcy, the law 
cannot be said to be contravened. [P 725 C 2J 


(d) Bengal Revenue Sale Law (1859), S. 18 — 
Estate in arrear — Particular separate share in 
arrear should be sold but not the share not in 
arrear at the hist in question though in arrear 
in previous hist. 

When an estate is in arrear the Collector 
should look to his books to find which of the 
separate shares or which number of them was 
in arrear for that kist. If no separate share is 
i 1 arrear for that kist, the entire estate is lia- 
ble to be sold, bub no separate share c,m be sold 
for an arrear of a previous kist. [P 72S 0 2] 

(e) Bengal Revenue Sale Law (11 of 1S59), 
S 13 — No arrears due for the hist for which 
an estate is sold — Sale is not valid. 

If no arrear is due for the kist for which an 
estate is sold, the sale is without jurisdiction; 
33 Cal. 537 (P. C.), Rel. on. [P 727 C 1] 

II . D. Bose, R'ldha, Binode Pal, Na- 
gendra Nath Bose, Hem Kumar Bose and 
Tarakeswar Nath Mitter — for Appel- 
lant 

Sarat Chandra Boy Choicdkury and 
Krishm Kamal Moitra — for Respon- 
dents. 

B. B. Ghose, J . — This is an appeal 
by defendant 1 against the judgment and 
decree of the Subordinate Judge, Second 
Court Pabna, setting aside a revenue 
sale The facts are these; There was 
an estate touzi 10 Defenlanbs 2 to 11 
who are the responients in thi^ Court 
opened a separata account No. 10/6 They 
mortgaged their interest in this separata 
account along with some other p operty 
to the plaintiff company who are respon- 
dents along with the other dofenlant 
It is not necessary to stite in detail the 
provisions of the mortgage-deed. A suit 
was brought on the mortgage by the 
plaintiff company which was Suit No. 
125 of 1918 They obtain a decree and 
a sale proclamation was issued in exeou' 
tion of their mortgage decree by the Sub- 
ordinate Judge on 2nd October 1923. The 
property was sold and purchased by the 
plaintiff company on 19th November 
1923. Eight applications were made by 
the several judgment-debtors for setting 
aside the sale. There was default in pay- 
ment of the revenue of the estate in the 
separateacoount No. 10/6. The 12th Janu- 
ary 1921 was the last date of payment 
and the amount due on that date was 
Rs. 35-2-0 On that date however the 
general account of estate No. 10 showed 
that there was an excess credited to the 
aqcount of the estate to the extent of 
seven annas. Therefore nothing could 
be done as to the sale of the separate 
account for arrears of revenue on ac- 
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counli of that default. The next date for 
payment of revenue for the subsequent 
quarter was 28bh March 1924. On 27bh 
March 1924, that is, on the previous date, 
the proprietors of the separate account 
No. 10/6 paid the amount due for that 
kist for that separate estate which was 
Ks. 20*13-0. On 28bh March, however, 
there was arrear of revenue due in 
general account of* the estate No. 10 to 
the extent of six annas and five pies, so 
there was an arrear of revenue due on 
account of the estate No. 10 for which 
the estate was liable to be sold. On 22Qd 
May 1921 the Collector issued a notifica- 
tion for sale of the separate estate No. 
10/6 for arrears due to the extent of 
Rs. 35-2 0 the amount duo on it for the 
January kist and the separate estate was 
sold on 26bh June 1921, and purchased 
by defendant 1 for Rs. 2,050. There 
was an application under S. 25 of the 
revenue sale law to the Commissioner by 
the plaintiff company. That was re- 
jected. The sale was confirmed and the 
sale certificate was issued in favour of 
defendant 1 on 10th December 1921. In 
the meantime the applications that were 
made by the judgment-debtors in the 
mortgage suit for setting aside the sale 
of their properties in execution of the 
mortgage decree of the plaintiff was set- 
tled on compromise on 16th June 1924. 
It is not necessary for the present pur- 
pose to state the terms of the compro- 
mise in detail. It is sufficient to say 
that the sale was set aside with regard 
to some of the properties. It was con- 
firmed with regard to some and 
certain stipulations were entered in- 
to between the parties for the debt to 
be considered to have been paid off in 
certain circumstances. 

The present suit was brought on 10th 
July 1925. The defaulting proprietors 
were made defendants, but they take no 
interest in the litigation. The only con- 
tending parties are the plaintiff company 
and defendant 1. The Subordinate Judge 
has decreed the suit on several grounds. 
They are as follows: 

(1) That there- was no arrear due for the 
March kist of 1924 for this separate account 
No. 10/6. The sale was, however, effected for the 
March kist as shown by the Bubakari and the 
notification of the Collector. tTherefore the sale 
was without jurisdiction; 

(2) As the plaintifi bad obtained a decree on 
their mortgage a notice was necessary under 
the provisions of S. 5, Act 11, 1859; see para- 
graph commencing as thfrdly, and as no such 


notice was' served there was a serious irregu- 
larity ; 

(3) Notice under S. 6 was not served before 
30 days of the sale as required by S. 6, Act 11, 
1859. That the name of the proprietor was 
wrongly given as Rai Saheb Girish Chandra 
Brgohi, whereas it was known at the Collec- 
tor’s office, that he was not the proprietor. 
This misled the plaintiffs and, therefore, pay- 
ment was not made. It was also held that ser- 
vice was not effected on the properties; 

(4) Notices under S. 7 of the Act were not 
served. These irregularities caused substantial 
injury to the plaintift as the property was sold 
at an inadequate price. 

There was another prayer in the plaint 
that a declaration might be made if the 
sale is not set aside that defendint 1 has 
purchased the property subject to the 
mortgage lien of the plaintiffs. This 
was an alternative prayer and the Sub- 
ordinate Judge held that if he had not 
set aside the sale he would have granted 
the alternative priyer in respect of the 
properties of which the sale has been set 
aside by the compromise dated 16th 
June 1926. 

I propose to deal with the points sepa- 
rately. The leirned advocate for the 
appellant has contended that the Sub- 
ordinate Judge is wiOQg in his conclu- 
sion with regard to every one of the 
questions. His contention is that with 
regaid to many of the questions under 
the third head decided by the Subordi- 
nate Judge the plaintiffs did. nob specifi- 
cally raise the objections iu their peti- 
tion of appeal before the Commissioner; 
for inhtanca they ntver ur-,cd j s a ground 
before the Cemmissioner in -thiir appeal 
that the name of the pe ilioner has been 
wrongly gi\er}; nor did they allege that 
notices had not b en served on the 
various propeities What the plaintiffs 
said in ground No. 4 in their grounds of 
appeal was that the sale was held less 
than 30 clear days from the date of affix- 
ing the notification under Ss. 6 and 13 of 
the Act in the office of the Collector, bub 
no other point was tiken. There seems 
to’ be a good deal of subsbanoe in the con- 
tention. Bub apart from this, there is 
nothing to show that as a matter of fact 
notices ere not served according to law. 
There is no evidence in support of the 
allegation of the plaintiffs On the other 
hand it will appear from Ex P and 
Ex. R, that notices were served on 23rd 
May 1924. The peon who served the 
process was called by the plaintiffs to 
prove service of process in the mortgage 
suit. But no question was pub to him 
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a9 to whether he had actually served the 
notices in question or not. It was sug- 
gested in the judgment of the Sub- 
ordinate Judge that it was the duty of 
defendant 1 to get this fact from 
the peon I do not think that the Sub- 
ordinate Judge was right in so hold- 
ing. When there was an affidavit of the 
peon of proper service of notice, the party 
who impugns the fact ought to have 
proved that there was no service. The 
plaintiffs fought shy of the question for 
the obvious reason that there was no 
substance in their plea. Therefore it 
must be taken as a fact that there was 
service as proved by the various returns 
Ex. F, Ex. R, Ex 4 (f) and Ex H, and 
therefore this objection on the part of 
the plaintiff is untenable. Toere is one 
matter in this connexion which I think 
I ought to state here. In Ex. 4 (e), which 
is a copy of the Rubakari of the Col- 
lector ordering service of notihoation for 
sale of tho property in question on 26th 
Juno 1924, there are some entries at the 
top showing certain demands on the pro- 
perty for cesses and so forth. These 
demands were made under the Public 
Demands Recovery Act for which a cer- 
tificate was filed on 2nd June 1924. This 
appears from E.x 9 (b) and Ex 11 (a) 

The Subordinate Judge argues from this 
fact that the notification must have been 
issued subsequent to tho 2ad Juno 1924 
and therefore the whole story of service 
in May must bo entirely false. It does 
not appear, however, from the evidence 
as to who made the entries on the top of 
tho Rubakari Ex. 4 (o) and when. It 
cannot bo conceived for a moment that 
these entries were made by the Collector 
who signed the Rubakari on 22nd May 
1921, or tho Deputy Collector who asked 
for an order for tho notification on 20th 
May 1924 Who then made the entries 
and when? Tho Subordinate Judge as- 
sumes that these entries must have been 
made before the notice was naade over to 
the peon for service. A person was called 
from the collectorate. No question was 
put to him about this The defendant 
made a prayer to the Subordinate Judge 
to recall the witness so that questions 
might be put to him as regards this 
matter. That was refused. The entries 
appear in the certifiedi copy. Whether 
they wore made by some person after the 
certificate was lodged for the purpose^of 
calculating as to how much was due from 


that particular estate so that the mdney 
might be realized from the surplus sale 
proceeds or for any other purposes, these 
questions are left wholly uninvestigated, 
and I cannot agree with the opinion of 
the Subordinate Judge that purely be- 
cause there are those entries made on the 
top of the Rubakari the whole story of 
due service of process must be disbelieved. 
So much for the third point as regards 
service of notice under S. 6. My conclu- 
sion is that it has been satisfactorily 
proved that the notices were properly 
served and there was no contravention of 
the provisions of S. 6 of the Act. 

The fact that the name of the proprietor 
of this separate estate was given as Rai 
Saheb Girish Chandra Bagchi appears in 
Ex. G, the notification for sale. The 
Subordinate Judge says that the people 
in the collectorate knew that thi interest 
of Rai Saheb Girish Chandra Bagchi in 
the property ceased some time in August 
1923 and therefore it was a grave irre- 
gularity on the part of the Collector to 
insert the name of the Rai Saheb as the 
proprietor of the property in the sale 
notification It appears from Ex. 10 that 
a certificate was filed by public demands 
with regard to this property, and appar- 
ently the Rai Saheb was said to be the 
certificate debtor (which was contracted 
into C. D., but wrongly elaborated as 
Collector’s Department). It appears from 
Order 10, dated 16th April 1924, that the 
certificate-debtor bad transferred his in- 
terest to Joy Durga Devi on 14th 
August 1923 Tho Subordinate Judge 
next says that the certificate was issued 
on 2ni Juno 1924 in the name of Joy 
Durga Debi, that is, Ex. 9 (b), and there- 
fore it was wrong on the part of the clerk 
in the Collectorate to insert the name of 
the Rai Saheb in the notification for sale 
Ex. G But it appears that the name of 
Rai Saheb is registered in Register D of 
the Collector. This appears from the 
evidence of witness No. 3 for the defen- 
dant, and also in the evidence of defen- 
dant’s witness No. 1 Atul Chandra Bhab- 
tacherjee, who were cross-examined on 
the question on behalf of the plaintiff. 
The Collector in giving the name of the 
owner of an estate which is sought to be 
sold was quite right in giving the name 
which was in the D register, and it was 
not an irregularity to put in his name ; 
nor does it appear that the plaintiffs 
made any grievance of the fact that on 
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that ground they were unable to pay the 
arrears due. Besides, it seems to me that 
this irregularity, if there is any, has not 
been shown to have caused any substan- 
tial injury to the plaintiff. This disposes 
of point No. 3. 

With regard to the 4th point, assuming 
that notices under S. 7 of the Act were 
not served, I do not* think that the sale 
can be vitiated on that account. Notices 
under S. 7 are only for the purpose of 
forbidding the tenants from paying their 
rent to the defaulting proprietor. If such 
notice is not served and the tenants pay 
the rent due to the defaulting proprietor, 
then it would bo a question whether the 
auction-purchaser would again bo entitled 
to recover that rent. It is not a question 
between the defaulting proprietor and the 
Collector as to whether notice under S. 7 
was served or not. It is unnecessary to 
elaborate the point as in my opinion it 
is neijiher an irregularity nor an illegality 
which can vitiate a sale if notices under 
S. 7, Act 11, 1859 are not served. 

The next question which I take up is 
question No. 2 as to service of notice 
under S. 5 of the Act. S. 5 of the Act 
requires that a notihcation should be 
made specifying the amount of the arrear 
or demand of certain descriptions and the 
latest date on which payment thereof 
shall be received for a period not less than 
15 clear days preceding the date fixed for 
payment according to S. 3 of the Act, in 
certain places and paragraph ‘‘thirdly” 
specifies 

arrears of estates under attaolment by order 
of any judioiil authority or managed by the 
Collector in acooriance with such order. 

The learned counsel on both sides admit 
that there was no date fixed for payment 
of the arrears according to S 3 of this 
Act in this case. What was admitted by 
both parties before us is this : that the 
arrears fell due and were payable on 12th 
January and on 28th March, and if not 
paid by sunset of those dates the property 
would be liable to be sold. If that be so 
I do not see how any notification can be 
afifixed as required by the first part of 
8. 5 of the Act. In that Tiew it seems 
fco me that that section would not be ap- 
plicable to the particular facts of this 
case ; and the learned advocate for the 
respondent was unable to explain to us 
how upon his own statement that there 
was no date fixed for payment under S. 3 


of the Act it was possible for the Col- 
lector to affix any notification as directed 
by S. 5 in this case. Then again as this 
point has been argued before us by both 
sides. I think I ought to record my opin- 
ion as to the proper interpretation of the 
paragraph beginning as “thirdly” of that 
section. It refers to arrears of estates 
under attachment by order of any judi- 
cial authority. The Subordinate Judge 
has referred to Note 4 under that section 
in the Board’s Manual which runs thus : 

In mortgage decrees when the decree contains 
a direction to sell, such decrees have the force 
of an attachment and hence formil attach- 
ments are unnecessary ; but the revenue Courts 
get notice of such decrees when the sale pro- 
clamations are issued under S. 289, Civil P. C , 
(O. 30, R. G7 of the Code of 1908), and should 
then consider the estate as being under attach- 
ment by judicial authority and issue notices 
prescribed by this section. 

The reference is Board’s Miscellaneous 
proceedings of 11th May 1895. Ifc is 
argued by the learned counsel for the 
appellant that the words of the Act are 
under attachment by order of any judi- 
cial authority”. An order for sale or sale 
proclamation issued under a mortgage- 
decree is not an order for attachment 
under judicial authority”, and it is wrong 
to say that an order for sale has the 
effect of such attachment, and there- 
fore this paragraph of S. 5 of the 
Act has no application to a sale procla- 
mation. True, ifc seems to be somewhat 
anomalous that a more attaching creditor 
would bo entitled to have notice served 
under S. 5, but not a mortgagee who 
has got a contractual lien on the pro- 
perty. Attachment is only a judicial 
lien and does not confer any interest 
on the property; whereas a mortgage 
creates an interest in the property itself. 
As I have already said the position seems 
to be anomalous. But one cannot ex- 
tend the meaning of the words “under at- 
tachment by order of any judicial autho- 
rity” as meaning an order for sale in 
execution of a decree on a mortgage. It 
may be expedient to serve notice under 
S. 5 when a mortgage has been found to 
be a good one by judicial decision, and 
very rightly the Board has directed the 
revenue authorities to serve 'notices as 
prescribed by that section. But it can- 
not be said that if such notices are not 
issued, where there is no order of attaob- 
ment'by any judicial authority, the law 
has been contravened- On this point I 
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am unable to agreo with the decision of 
the Subordinate Judge. 

Now there remains the first point 
which to me seems to be the most im- 
portant of all, and to my mind it is not 
free from difficulty. The question must 
be answered with reference to S. 13 of 
the Revenue Sale Law. That section 
runs as follows: 

Whenever the Collector shall have ordered a 
separate account or accounts to be kept for one 
or more shares, if the estate shall become liable 
to sale for arrears of revenue, the Collector or 
other officer as aforesaid in the first place shall 
put up to sale only that share or -those shares 
of- the estate from which, according to the 
separate accounts, an arreac of revenue may be 
due. 

The learned Subordinate Judge has upon 
the facts which I have already stated 
found that there was no arroar duo on ac- 
count of the March kist for this separate 
account. Therefore the sale for the 
March kist which the Collector ordered 
was without jurisdiction there being no 
arrears left. The learned Subordinate 
Judge took some trouble in finding that 
the sale was held for arrears of March 
kist, and ho found that the March kist 
having been paid by the defaulting pro- 
prietor of the separate account No. 10/6 
there was no arrear due. There was 
some argument before us on behalf of the 
appellant as to whether the sale could 
be said to have been held on account of 
the March kist. Reference was made to 
the sale notification in which it is not 
stated for which kist the property was 
going to bo sold. That notification was 
in accordance with the form sanctioned 
by the Government, and no kist for which 
the sale is to be held is mentioned in 
that form. The Subordinate Judge, how- 
ever, refers to the Rubakari Ex. 4 (e) and 
Ex. 8. It is entered there that the sale 
is to be for the March kist of 1921, and 
that is also to ba found in Ex. P which 
is described as hukumnama, order of the 
Collector on the Nazir dateJ 23rd May 
1921. On these documents the Sub- 
ordinate Judge bised his conclusion that 
the sale was bal for an arrair of ravanua 
for the March kist of 1921, and as there 
was no arrear of revenue for the March 
kist of 1921 the sale was ‘without juris- 
diction. 

The question is whether under the 
oircumsUnoes of this case the separate 
account No. 10/6 could bo sold ar- 
rears of revenue which was undoubtedly 
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unpaid on 12th January 1921 for this 
separate account. As I have already 
pointed out the property could nob have 
been sold for the arrears in January, be- 
cause the estate was not liable to bo sold 
on that date there having been an excess 
payment- of 7 annas on account of the 
estate, although this particular separate 
account was in default. On the expiry 
of 28bh March 1921,' the estate was liable 
to be sold because there was an arrear 
of 6 annas 5 pies for the estate. Now when 
the Collector* found that there „was an 
arrear due for the estate and the estate 
was liable to ba sold, what was ho next 
to do ? He had to find, when there are se- 
parate accounts, which separata account 
or which number of them wore in ar- 
rears. The Collector had to see the 
shares of the estate from which arrear of 
revenue was due. Now turning to his 
books ho would find that no arrear was 
due for March from estate No. 10/6. The 
question then is; Was he entitled to go 
back and finl that this separate account 
or any other separate account was in 
arrear on any pervious date in the course 
of the year ? The learned counsel for 
the appellant argues that he was so 
entitled, while the respondent contends 
that he was nob. This seems to be the 
crucial point in the case, and it seems to 
me that the respondent's contention 
should be given effect to. Suppose there 
were two or more separate accounts, as 
in this case there are several. No. 10/6 
was nob in arrears in March. But sup- 
pose No. 10/1 was in arrear in March 
and 10/6 was in arrear in January. 
Which of the two properties should be 
sold, or should both be sold ? and than, 
going a step further, could the Collector 
go beyond that date and find if in Septem- 
ber some other separate share was in 
arrear? To my mind that would lead to 
oonfusiou. 

The simple construction, therefore, 
should be that when an estate is iur 
arrear the Oolleobor -should look to his 
books to fini which* of the separate 
shares or which number of them was in 
arrear for that kist. If no separate 
share is in arrear for that kist the entire 
estate is liable to be sold, but no separate 
share can ba sold for an arrear of a pre 
yious kist. It is further contended on 
behalf of the respondent that the de- 
fault in paym^enb of revenue of the share 
of 10/6- in January was not an *arrear of 
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revenue’ because the estate was not in 
arrear. If the estate was not in arrear, 
then the separata account could not bo 
aold on account of the default of the pro- 
prietor of the separate account 10 '6 for 
the January kist under S. 13. This has 
also been explained in R 90 at p. 284 of 
the Manual of Revenue and the Patni 
Sale Laws published under the authority 
of the Bjard of Revenue in 1928. Re- 
ference has bean made on behalf of the 
respondent to the case of Mahomed Jan 
V. Ginga Bishun Sinjh (I). That case 
has some bearing upon the present case, 
in which it was held that if no arrear 
was due for the kist for which an estate 
was sold, the sale was without jurisdic- 
tion. I am of opinion that the disputed 
ahare could not be sold for the arrear of 
the estate for the March kist. 

Under these circumstances it must be 
held that on the first ground this appeal 
fails and should be dismis-ed. I should 
add that with reference to the alterna- 
tive prayer of the plaintiffs that it is not 
maintainable. If the plaintiffs had any 
right as mortgagees they might bring a 
euit for enforcing their right and ask for 
a.ny consequential relief in a properly 
framed suit. Their prayer for the de- 
Kjlaration they have asked for cannot be 
maintained, and if I hold that the sale 
was a good one their prayer for the alter- 
native relief would have been refused. In 
the result this appeal is dismissed. There 
will be no costs either in this Court or 
in the lower Court to either of the par- 
ties, as‘ the plaintiffs had unnecessarily 
prolonged the hearing by raising unten- 
able grounds on the facts. 

Basu, J — I agree. 

N K /d.d. Appeal dismissed, 

(1) [1911] 33 Cal. 537=10 I. C. 272=38 I. A. 

80 (P. C.). 
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'Rankin, C. J., and Mukherji, J. 

Biswesivar Das Mondal — Plaintiff — Ap- 
pellant. 

V. 

Ouru Charan Das — Defendant — Res- 
pondent. 

Appeal No. 1598 of 1926, Decided on 
27th July 1928, from appellate decree* of 
Dist. Julge, Mymensingh, D/- 12th 
April 1926. 


Contract Act, Ss. 215, 216 — Agent arranging 
for loan for the principal — Agent lending hts 
own money representing that the loan teas from 
a third person — Mortgage executed on terms 
settled by agent-^The transaction is voidable 
at the option of the principal. 

Where an agent arranges for a loan on behalf 
of his principal, it is his duty to get that loan 
on the best terms possible. He cannot put him- 
self in a position in which his interests conflict 
with his duty and, without full disclosure to 
his principal, he cannot vali Jly lend his own 
money to his principal upon terms which he 
has adjusted. Such a transaction is exactly 
like the transaction of an agent for sale buying 
the property for himself or like the transaction 
of a stockbroker who sells his own shares in- 
stead of the shares of a third person. The 
effect of the breach of this fiduciary relation- 
ship which is inherent in all agencies is that 
the principal is entitled to regard the transac- 
tion as a voidable transaciiou and to have it set 
aside in the usual way. The consequence is 
not that the transaction in a case of this sort is 
void alt">geth 0 r, bub it is voidable and equity 
will avoid it in all cases where the parties can 
ba remitted to their former position. 

[P 728 C 1] 

An agent arranged for a loan on behalf of 
principal, in fact ilending his own money, 

, but representing that the loan was from one 
S. Mortgage was executed in favour of S' on 
terms adjusted by the agent, as the mortgage 
could not have been executed in favour of the 
agent without finding out how much of the 
money of the principal was in his band, he 
having not accounted for certain sums received 
on his behalf. A suit was brought by S on the 
bisis of the mortgage: 

Held : that the mortgage should be set aside 
and that an account must be taken of the sums 
due from the agent to the principal on all ac- 
counts, entitling the mortgagee to a charge 
upon the property comprised in the mortgage at 
a reasonable rate of interest. [P 723 C 2] 

Naresh Chandra Sen Gupta and Surjya 
Kumar Guha—ior Appellaafc 

Jahnabi Charan Das Gupta and Su'" 
rendra Lai Mukerji — for Respondent. 

Rankin, C. J . — In this case, the plain- 
tiff one Bisweswar brings his suit for the 
enforoement of a simple mortgage bond 
for a sum of Rs. 500 with interest. The 
defendant is one Guru Charan who is the 
nephew of one Ram Dnrlav, the plain- 
tiff’s father. The facts found by the 
learned District Judge are, in substance, 
these : Guru Charan bought certain land 
and, as regards that land, Ram Durlav 
was his bargadar. This land appears to 
have been let out to tenants and the 
management of the land and the receipt 
of the part of the produce which belonged 
to Guru Charan were committed to Ram 
Durlav who was his uncle. In these 
circumstances Guru Charan, at the time 
of the mortgage in question having got 
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into litigation, had been in neei to raise a 
loan and oommissioaei Rim Darlav to 
arrange a loan for him. Rim Darlav 
represented that ha hid arranged the 
loan from one Sitish Kabiraj , but in 
truth and fact, the money that was 
being lent was being lent not by Satish 
Kabiraj at all but by Rim Duriav him- 
self, the plaintiff Bisweswar being a mere 
benamdar for Rim Darlav anl not as 
Guru Charan was told benamdar for 
Satis Kabiraj. Now, on these facts, the 
equitable principle is reisonably clear 
jthat, if A is D's agent for arrangement 
for a loan, it is his duty to get that loan 
ou'the best terms possible. Ho cannot 
put himself in a position in which his 
interests conflict with his duty and, with- 
out full disclosure to his principal ho can- 
not validly lend his own money to his 
principal upon terms which he has ad- 
justed. Such a transaction is exactly 
like the transaction of an agent for sale 
buying the property for himself or like 
the transaction of a stockbroker who 
sells his own shares instead of the shares 
of a third person. The effect of the 
broach of this fiduciary relationship 
which is inherent in all agencies is that 
the principal is entitled to regard the 
transaction as a voidable transaction and 
|to have it set aside in the usual way. 
[The consequence is not that the mortgage 
jin a case of this sort is void altogether 
jbut it is voidable and equity will avoid 
it in all cases where the parties can be 
remitted to their former position. 

It is quite clear, therefore, tint when 
Guru Charan was sued upon the mort- 
gage in question in this case he was 
entitled to take the equitable defence that 
this mortgage was voidable and to say : 

So far aa I am oonoerned here is your money 
back with interest at a reasonable rate and the 
mortgage mist be set aside. 

The question is whether, in these oir- 
oumstanoes the right of Guru Charan is 
not something further. The learned 
Judge has held that Ram Darlav, acting 
as an agent for the managament of Guru 
Charan’s land, had reoeivoi the produce 
and dealt with it and had not accounted 
to Guru Charan at the time of the mort- 
gage. He has further found that the 
reason why the name of Satish Kabiraj 
was put forward was that it was impossi- 
ble to suppose that at that time Guru 
Charan would execute a mortgage ' in 
favour of Ram Darlav without finding 


out how much of his own money Ram 
Darlav hid in his hand. In these cir- 
cumstances, it seems to me that it i» 
only right that the amount, advanced 
upon this mortgage with interest should; 
not be ordered to be brought iubo Court' 
by Guru Charan and handei over to 
Ram Darlav without Rim Durlav 
first accounting for the various sums’ 
of money that he had received on be- 
half of Guru Charan. In my judgment' 
the equity in this case is that the mort- 
gage is liable to be set aside and that the 
m ertgagee can only be given a charge upon 
the morbg igad.subjeot for the net bilanoe 
that is now due to him from Guru Chiran 
acsounb being taken of all meneys of Guru 
Charan in Rim Durlav’s hand. 

In my opinion, the learne I Judge wie 
wrong in dismissing the suit. It will be 
necessary to allow this appeal and to 
make an order declaring that, in the 
opinion of this Court, the mortgage sued 
upon should be set aside and that an ao- 
oounb must be taken of the sums duo 
from Ram Durlav to Guru Charan on all 
accounts and also that that account must- 
include on the other side the sum of 
Rs. 500 which was lent and a proper rato 
of interest thereon not necessarily the 
contractual rate and that Ram Durlav is 
entitled to a charge upon the land com- 
prised in the mortgage for tho ultimato 
balanca due to him if that sum be less 
than Rg. 500 plus interest. The suit 
will be remitted to the trial Court for 
taking the account and making the pro- 
per deoree. 

I think, however, on consideration, oa 
the question of costs that, as the whole 
matter has been, on these findings, brought 
about by the conduct of Rim Darlav, it 
would be only right that Guru Charan 
should have his costs in the trial Gourb„ 
before the District Judge and in this 
Court. Rim Durlav oinnot in any event 
have a charge for more than Rs. 503 plus 
reasonable interest. 

Mukherji, J.— I agree 

a.l./r K. Appeal allowed. 
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V. M. Bason, In 

>5^ A. 1. R. 1928 Calcutta 729 
Full Bench 

Rankin C. J., 0. 0. Ghosh and 
Buckland, JJ. 

Vernon Milioard Bason — In the mat- 
ter of. 

Decided on 22nd December 1927. 

Income-tax Act (1922), 16 — Assessed a 
share holder in a company-^Company keeping 
aside for some years a certain sum to he dis- 
tributed as bonus to the directors — Assesses 
otject'ing to such payment — Matters compro- 
mised after some years and • the • assesses 
paid a lump sum as his share in the amount 
reserved — The amount is part of his income 
in the year of receipt and does not represent 
assesses' s profits for the previous years. 

The aasosseo waa a shareholder in three pri- 
vate oompanies limited by shares who pooled 
their profits. On 6th November 1917 a resolu- 
tion was passed by the direotora of one of the 
companies that after a certain dividend had 
been paid out of the neb pooled profits a parti- 
cular fraction of the balance remaining of the 
net pooled profits should be applied to the dis- 
tribution of a bonus between the working di- 
reotors. In the company’s books entries Wore 
made on the basis of the resolution but the as- 
sessee having brought a suit the special bonus 
proposed was not in fact handed over to the 
directors. The matter was ultimately com- 
promised and the asseasee was given one lakh 
of rupees as his share of the bonus claimed by 
him to 31st December 1923. This sum of one 
lakh waa included in computing his total in- 
come under S. 16 and the assessoe was assessed 
to super-tax in respect of this total income. 

Held : that no part of this sum was due or 
payable to the asseasee until the company 
declared it as dividend or otherwise and dealt 
with it by making a payment thereof to the 
assossee, and the amount was part of his in- 
come in the year of receipt. It cannot be re- 
garded as representing the assessee’s profits 
for the previous yeirs. [P 730 0 IJ 

jB. L. Muter, H. R. Pankridge and 
S. M. Bose (Sr.)— for Commissioaer of 
Income-tax. 

H. D. Bose — for Agsesgee. 

Rankin, C. J. — In this case the 
assesaee, Mr. V. M Bason, is a share- 
holder in three private oompanies limited 
by shares. In 1917 and after, it would 
appear that these companies had some 
arrangement for pooling their profits. 
The three companies were Samuel 
Fitze & Co., Ltd., Murray & Co., Ltd., 
and Devereux & Go., Ltd. 

On 6th November 1917 a resolution 
was passed by the directors of Samuel 
Fitze & Go. Ltd. to the effect that after 
a dividend of nob less than 10 per cent, 
had been paid out of tho net pooled pro- 
1928 C/92 
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fits of the three oompanies on any year’s 
working, a sum equal to one-third of the 
balance remaining of the said net pooled 
profits should be applied to the distribu- 
tion of a bonus between the working 
directors, in India. The assossee, as a 
substantial shareholder in each of these 
three companies, objected to this pro- 
posal and claimed that the resolution was 
ultra vires and illegal. It would appear 
that in the companies’ books entries were 
made on the basis of the resolution, but 
the assessee having brought a suit and 
obtained an injunction, the special bonus 
proposed to be given to the working 
directors out of the companies’ profits was 
not in fact handed over to the directors. 
The sums in aispute appear to have 
been held in suspense by the companies 
conoerned pending a decision as to the 
validity of the resolution. In the end 
the matter was compromised as appears 
from a resolution passed at an extra- 
ordinary general meeting of the share- 
holders of Samuel Fitze & Co., Ltd., 
bald on the 16th December 1924 which 
shows that the bonus scheme was ulti- 
mately confirmed upon certain terms as 
regards the assessoe of which the 'follow- 
ing is the chief : 

The company with the consent of the direc- 
tors will pay Mr. Bason one lakh of rupees 
which shall be accepted by him upon the basis 
that it represents the share ot the bonus 
claimed by him to 31st December 1923, which 
has been set aside for the directors in terms 
of the resolution of 6th November 1917 which 
Mr. Bason has objected to and in respect of 
which these suits have been filed. 

The present question has reference to 
this payment of one lakh of rupees. As 
the companies have in each year paid 
income-tax, together with] the companies’ 
super-tax upon their profits, the assessee 
has not been required by the assessment 
now in dispute to pay income-tax upon 
this figure But this figure has been 
included in computing his total income 
under S. 16, Income-tax x\ot of 1922 and 
he has been assessed to super-tax in res- 
pect of this total income. 

The assesseo’s real grievance is that if 
the resolution of 6th November 1917, 
which he regards as illegal, had not been 
passed and acted upon, he would in each 
of the years between 1917 and 1923, have 
received a larger dividend upon his share, 
a dividend upon which income-tax would 
not have been payable by him and which 
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would not have been in amount sufficient 
in any year to expose him to super-tax. 

The Commissioner of Income-tax has 
abated for the opinion of the Court two 
questions, namely : 

(1) Whether under the circumstances of the 
present case the lakh of rupees could be said to 
be the income of the petitioner for 1924-25 as 
dividends or otherwise, and whether the whole 
or any portion of it ia assessable under the In- 
come-tax Act. 

(2) Whether their liability to assessment at- 
tached to each of the directors, as ha received 
each year for several years his sh ire of the 
bonus either by actual withdrawal or by credit 
to his private account with the companies, and 
whether this liability was in any way modified 
or io any way transferred to the petitioner by 
the subsequent payment to him of a lump sum 
on 26th July 1924, as recorded in the terms of 
settlement m the High Court suit of 1920. 

The only question which really re- 
quires to be answered is the first. The 
Commissioner of Income-tax has in my 
opinion correctly hold that the sum in 
question was income assessable in 1925- 
26 No part of this sum was due or 
payable to the assossee until the com- 
panies declared it as dividend or other- 
wise dealt with it by making a payment 
thereof to Mr. Bason and the amount 
was part of his income in the year of 
receipt. It cannot bo regarded, as the 
assessee has claimed, as representing the 
assessee’s profits, for previous years. 

The second question stated to us, as 
framed by the assessee, appears to be 
altogether misconceived. The directors 
in fact did not receive the money and it 
never was taxed or taxable in their hands. 
The claim to assess the assessee upon this 
sum does not in any way rest upon any 
theory that the directors’ liability to 
income-tax has been transferred to the 
assessee. The Commissioner of Income- 
tax has rightly held that the correct 
answer to this question is that it does 
not arise. 

In my opinion the assessment is in* 
order ; the ques'tions referred to us should 
be answered in the sense which I have 
indicated and the assessee should pay the 
cost of this reference. 

C. C. Ghose, J. — I agree 
Buckland, J. — I agree. 

R K. Reference answered. 


A. I. R. 1928 Calcutta 730 

Rankin, C. J. and Mukherji, J. 

Kaniarpa Narain Mazumdar and an* 
other — Plaintiffs — Appellants 

V. 

Bindu Bashini Dasi and another — De- 
fendants — Respondents. 

Appeal No 2178 of 1925, Decided on 
2Lst May 1925, from a'ppellate decree of 
the Dist. Judge, Birbhum, D/- 15bh Aug- 
ust 1925. 

{a) Bentjal Tenancy Act, S, 170 (3)-— Trans- 
feree of a holding allowed to make deposit 
loithout notice to landlord — Landlord with- 
drawing deposit IS estopped from ,questioning 
transfer — Idot giving notice is immaterial. 

An occupancy holding was put to sale in 
execution of rent decree. The transferee of 
the holding was allowed to deposit tbo decretal 
amount under S. 170 (3). The order was passed 
without notice to the landlord. The landlord 
withdrew the amount deposited. 

Held, that it must be presumed that the 
landlord had knowledge of the transfer and 
hence he was estopped from questioning the 
validity of the transfer: A. I. B. 1925 Cal. h215. 
List. [P 731 C 2] 

Held, further, that it did not matter that no 
notice was given to the landlord before allow- 
ing deposit to be made, 27 C. L, J. 385, F oil. 

[P 731 C 2] 

Gopendra Nath Das — for Appellants. 

Miss Cornelia Sorabji and Rarnani 
Mohan Banerji — for Respondents. 

Mukherji, J. — This appeal arises out 
of a suit instituted by the plaintiffs for 
recovery of khas possession of certain 
lands from the defendants on the allega- 
tion that the tenant thereof had aban- 
doned the tenancy and made a transfer 
of the same in favour of the defendants. 
It was alleged that the tenancy in suit 
was a non-transferable occupancy hold- 
ing. The suit was resisted on the ground 
that the tenancy in question was a 
mokurari one and further that, when in 
execution of a decree for rent which had 
previously been obtained by the plain- 
tiffs as against the then tenant the hold- 
ing was put up to sale, the defendants 
made a deposit under the provisions of 
S 170, Cl. (3), Ben. Ten. Act and the 
landlords, that is to say, the plaintiffs, 
withdrew the same. The suit was de- 
creed by the trial Court but, on an ap- 
peal being preferred by the defendants, 
the learned District Judge has dismissed 
the suit The plaintiffs have thereupon 
preferred this second appeal. 

Now, the facts upon which the learned 
District Judge has held that the plain- 
tiffs are estopped from questioning the 
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validity of the transfer that was made 
by the previous tenant in favour of the 
defendants are these: The decree that 
had been previously obtained by the 
plaintiffs as against the previous tenant 
was put into execution and, after the 
attachment ' and the sale proclamation 
were issued, the defendants applied for 
permission to deposit-the decretal amount 
under S 170, Ben. Ten Act, alleging that 
they had purchased the holding, and, in 
support of the application that they 
made on that occasion, they filed an affi- 
davit and the kobala under which they 
alleged they had made the purchase. The 
MunsJf, in whose Court the execution 
case was pending, permitted the defen- 
dants to make the deposit, but did not 
issue any notice on the plaintiffs and 
eventually passed the following order: 

Challan received. Money deposited. Decree- 
holders are directed to withdraw the money. 
Case disposed of on full satisfaction. 

This order was passed on 20fch Decem- 
ber 1917 and thereafter, on 17th January 
1918, an application being made on be- 
half of the plaintiffs, a payment order 
was made in their favour and the amount 
deposited as aforesaid was withdrawn by 
the plaintiffs. What is contended be- 
fore us on behalf of the plaintiffs-appel- 
lants is that, inasmuch as the order al- 
lowing the deposit to bo made was 
passed without notice to the plaintiffs 
and the money 'was withdrawn by the 
plaintiffs’ pleader under circumstances 
which would not definitely show that, 
in point of fact, the plaintiffs had know- 
ledge of the fact that the money had 
been deposited by a person who had 
claimed to have a right in the holding, 
the plaintiffs are not estopped from 
questioning the validity of the purchase. 
The learned vakil for the appellants has 
sought to distinguish some of the deci- 
sions upon which the judgment of the 
learned District Judge on this point is 
based It is true that the facts of some 
of the cases on which the learned Dis- 
trict Judge has relied are distinguishable 
from those of the present case but, after 
all, it seems to be perfectly clear that 
when the plaintiffs withdrew the money 
that had been deposited, they were bound 
to make enquiries as to the circumstances 
under which it came to be deposited 'in 
Court and, ‘inasmuch as they did, in 
point of fact, withdraw the money, it is 
to be presumed that they did so with 


knowledge of those circumstances. It does 
not very much matter that no notice 
was given to the plaintiffs before any 
order was passed allowing the deposit to 
be made. As has been pointed out by 
this Court in the case of Gadadhar v. 
Midnapur Zemindary Co. Ltd. (l), in 
which case also it was not clear upon 
the materials on the record whether any 
notice was given to the decree-holder of 
the fact that an application had been 
made for permission to make the deposit 
when the decree-holders found that the 
money had been deposited by one who 
asserted a title by purchase, they should 
have made enquiries and, if they had 
done so, they would have discovered 
every thing In that case,', the decree- 
holders without adopting that course 
withdrew the amount and, upon that it 
was held by this Court that, in those 
circumstances, they could not bo per- 
mitted to urge that the transfer was in- 
operative. The circumstances of that 
case are very similar to those of the case 
before us and I am of opinion that, in 
view of those circumstances, it must be 
held in the present case that the 
plaintiffs are no longer competent tc 
question the validity of the transfer 
There is one case of this Court to which, 
our attention has been specially drawn 
namely, the case of Sixoh Chand Das v 
Girdhari Das (2). In the judgment ol 
Suhrawardy, J., in that case, there 
are certain observations, which ap 
parently support some of the contentions 
that have been urged on behalf of the 
appellants in this appeal. But when 
the facts of that case are examined closely 
it would appear that the money that was 
withdrawn by the landlord was deposited 
by ceritain persons who were found tc 
have acquired no interest in the tenancy 
at all and were strangers to the holding. 
The observations, therefore, that are to 
be found in that case must bo taken to 
bo limited to the particular circumstancoa 
of that case. 

In these circumstances I am of opin- 
ion that the view taken by the learned 
District Judge is correct and that thia 
appeal should be dismissed with costs. 

Rankin. C. J. — I agree. 

d.B./r.k. Appeal dismissed. 


(1) [1918] 27 C. I. J. 335=43 I. C. 742. 

(2) A. I. R. 1926 Cal. 1215. 
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Coming and Gregory, JJ. 

Emperor 

V. 

Bam Chandra Boy — Acoused. 

Jury Beference No. 35 of 1927, Deci- 
ded on 5fch December 1927. 

(a) Criminal P.C., <S. 307, CZ. (3) — Between 
the opinions of Judge and jury weight 
should be given to the Judge. 

The Code does nofc pufc the opinion of the 
jury on any higher plane than the opinion of 
the Judge; both should be given due weight. 
There is no suggestion that more weight should 
be given to the opinion of the jury than to that 
of the Judge. As a general rule, more weight 
should be given to the opinion of the Sessions 
Judge. He equally with the jury hears the wit- 
nesses and is able to observe ;;.their demeanour. 
He is trained to weigh and'lapprociate evidence 
and further he must give reasons for his opinion. 
The jury are a body of laymen unaccustomed 
to weigh or appreciate evidence, who give no 
reasons for their opinion. An opinion suppor- 
ted by reasons carries more weight than an 
opinion entirely unsupported by reasons. 

[L> 733 0 2] 

(b) Criminal P. C., S. 221, Cl. il)~-Person 
charged with specific offence — It is not neces- 
sary to give the ingredients of the offence with 
which the accused charged. 

It is not necessary in a charge of rioting to 
set out the allegation that there were five or 
more persons actuated by a common object. 
Rioting is an offence with a specific name and 
it is sufficient to describe the offence bv that 
name and that name only. S. 221, Cl. (2) con- 
templates a case of this description and is 
enacted to meet a case of this kind. When a 
person is charged with rioting, it means that 
the prosecution alleges that all necessary in- 
gredients con«;titutiug the offence of rioting arc 
present. It is not necessary for the prosecu- 
tion to set out what these ingredients arc. 

[P 733 0 2, P 734 G 1] 

(c) Evidence Act, S, 155 — Report after 24 
hours — Officer having no power to investigate — > 
Report though it can he used under S. 155 can- 
not be used under Evidence Act, S. 167, 

A report of an offence , not made at or about 
the time of the occurrence, to an officer, who 
has no powers to investigate the matter, though 
it can be used under S. 155 to impeach the 
credit of the person making the same, cannot 
be used to corroborate the witness under S. 157. 

[P 734 C 1] 

Tarakeswar Pal Chaudhury — for tha 
Crown 

N.K Bose and Pashiipati Ghose — for 
Accused. 

Cuming, J. — This is the case of three 
persons. Bam Chandra- Boy, Kala Chand 
Boy and Maniruddin Mondal, which has 
been referred to us under S 307 by the 
learned Sessions Judge of Murshidabad. 
These three persons were tried on thtee 
charges: one under S. 395, I. P. 0., one 


under S. 147, I. P. C., and one under 
S. 342, I. P. C. Tha jury unanimously 
found them not guilty under all the three 
sections. The learned Sessions Judge ac- 
cepted the verdict of the jury so far as 
S. 395, I. P. C., was concerned. He, 
however, disagreed with the jury so far 
as their verdict under Ss. 147 and 342, 
I. P. C., was concerneij. He was of opi- 
nion that all the three accused persons 
were guilty under S. 147, I P. C., of 
rioting and that one of them, Bam Chan- 
dra Roy, was guilty. under S 342, 1. P. C , 
of unlawful confinement. The facts of 
the case are briefly these : One Shashi 
Bhusan Chowdhury who was the pro- 
prietor of the Nadhai estate died some 
time in 1918 leaving as his heirs two 
minor sons, Ahi Bhusan and Bibhuti 
Bhusan, under the guardianship of their 
mother Shailabala Chowdhurani and a 
grandson Phani Bhusan, the son of a pro- 
deceased son of his This boy who was 
also a minor was under the guardians^liip 
of his mother Harimabi Chowdhurani. 
The usual disputes appear to have arisen 
betvieen these two ladies or more cor- 
rectly between persons looking after their 
interests and on 28bh April 1925 Sree- 
mati’Harimati Chowdhurani, the mother 
of Phani Bhusan, applied to the District 
Judge on behalf of her minor son for the 
appointment of a common manager under 
S. 93, Bon. Ten Act. 

At the time of making this ap- 
plication she asked that an ad in- 
terim receiver might be appointed for 
certain reasons which are nob neces- 
sary to state here. This prayer for the 
appointment of an ad interim receiver 
was granted ex parte on the day that the 
application was filed and one Babu 
Jnanendra Chandra Chowdhury, a plea- 
der of the District Judge’s Court, was 
duly appointed as the ad interim recei- 
ver. This gentleman furnished the 
necessary security and received his letter 
of appointment on 9fch May 1925 and on 
the following day left Rajshahi and 
reached Nadhai on 11th May 1925. He 
then proceeded to take over charge of the 
estate. On 15th May 1925, at about 
midnight when the receiver was sleeping 
in the toshakhana room which he ap- 
parently used as his bed-room, a number 
of persons, some seven or eight in num- 
ber including the three accused persons, 
came to the housp and called upon the 
zemindari officials to tarn the receiver 
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out;. The receiver informed them that 
he was there under the orders of the Dis- 
trcit Judge. This only 'apparently served 
to further exasperate the accused persons. 
They came into the house, entered the 
receiver's room and pulled him out and 
took him to the Dewankhana where they 
surrounded him. He was there made to 
produce the keys which he had .received 
from one of the zemindari olhcials and 
also any papers what he might have 
with him. He was then taken by these 
persons back to the toshakhana and the 
door of the room was bolted from outside 
so that ho was unable to leave the room. 
The next morning he was escorted to the 
railway station by the accused persons 
and a number of others. He came back 
to Rajsbahi and reported the matter to 
the District Judge. Under the learned 
Judge’s order ho went to Nawabganj and 
there laid a formal complaint before the 
police. An enquiry was instituted. 
After considerable delay, duo to the fact 
that this Court was moved and the case 
was transferred to the Court of the Ses- 
sions Judge of Murshidabad, the case was 
■heard with the result that I have already 
noted. 

The plea of the aocu-^ed persons was a 
simple plea of not guilty. They neither 
denied nor did they admit their presence 
at the time of the occurrence; neither, as 
far as I can see, do they admit or deny 
that any occurrence took place Ram 
Chandra filed a written statement in the 
Magistrate’s Court in which he seemed 
to have alleged that the receiver had no 
right or authority to go and take posses- 
sion and suggested that the receiver’s 
father owed the estate some money. 
What was really urged on behalf of the 
•defence or what exactly was their casein 
the Sessions Judge’s Court or what was 
the case made for them in the Sessions 
Court, it is somewhat difficult to sav, 
though it might appear from the cross- 
examination of the prosecution witnesses 
that Ram Chandra and Kala Chand would 
admit their presence at Nadhai at the 
^time when the receiver was there. It 
was suggested to the prosecution wit- 
»nos3es that they were actually taking tea 
with the receiver. In this Court, as far 
as I can understand, the case would seem 
to be that the story of the receiver ds 
false and that in any way the facts al- 
leged, even if found to be^correct, are not 
sufficient to support a case of rioting or 


unlawful confinement so far as the pre- 
sent three accused persons are concerned. 

Mr. Bose, who has appeared for the 
three accused persons, has first argued 
that before we can interfere with the 
jury’s verdict, we must be convinced that 
this verdict is perverse or patently wrong 
and that we should not interfere with 
the jury’s verdict unless it is manifestly or 
patently wrong. The point of view from 
which reference under* S 307 should be 
considered by the High Court has been 
the subject of numerous judicial deci- 
sions They seemed to vary from the 
extreme view that the High Court should 
be very reluctant to interfere with a 
verdict of a jury to the view that the 
High Court in dealing'with these refer- 
ences is to be guided by the plain words of 
the Code Speaking for myself, I have 
always thought that I am upon far firmer 
ground if I adhere to the strict words of 
the Code and do not attempt to inter- 
pret the Code in the light of the 
practice in other countries where law 
and conditions are different. Here the 
Code is clearly explicit. The High 
Court shall, after considering the entire 
evidence and after giving due weight to 
the opinions of the Sessions Judge and 
of the jury, acquit or convict the accused. 
The Code would not seem to put the 
opinion of the jury on any higher plane 
than the opinion of the Judge; both 
should be given due weight. There is 
no suggestion that more weight should 
be given to the opinion of the jury than 
to that of the Judge. Speaking for rny* 
self, I should, as a general rule, be in- 
clined to attach more weight to the 
opinion of the learned Sessions Judge. 
He equally with the jury has heard the 
witnesses and has been able to observe 
their ’demeanour. He has been trained 
to weigh and appreciate evidence and 
further he must give reasons for his 
opinion. The jury are a body of laymen 
unaccustomed to weigh or appreciate 
evidence who givo no reasons for their 
opinion. Obviously, an opinion suppor- 
ted by reasons is likely to carry more 
weight than an opinion entirely un- 
supported by reasons 

The next point Mr. Bose has argued is 
that the charge does not set out that 
there were five or more persons engaged 
in the riot and hence there can be no 
casd of rioting. It was not necessary in' 
a charge of rioting to ‘set out the allega- 
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tion that there were five or more persons 
aotuafced by a common object. Rioting 
is an offence wifcb a specific name and it 
is sufficient to describe the offence by 
ifchafc name and thafc name only. S. 221, 
;C1. (2), Criminal P. C , clearly contem- 
jplates a case of this description and was 
jenacfced to meet a case of this kind, 
j Where a person is charged with rioting 
:it means that prosecution alleges that all 
[the necessary ingredients constituting 
jthe offence "of rioting are present. It is 
not necessary for the prosecution to set 
out what these ingredients are. 

Mr. Bose has next asked us , to hold 
that the prosecution should have proved 
the report made by the receiver to the 
District Judge which admittedly he made 
on his return to Rajshahi and as they 
did not do so we should presume that 
this report would not, if put in evidence, 
support the prosecution story. Now the 
answer to this contention is that this 
report could have only been used by the 
prosecution to corroborate the witnesses, 
if it came within the provision of S. 157, 
Evidence Act. The report, however, was 
not made at or about the time of the 
occurrence but some 24 hours after. 
Neither does it come under the second 
part of the section for it was not made 
to a person who can legally investigate 
the fact. It was made to the District 
Judge who had no power to investigate 
the matter. Probably if any attempt 
had been made by the prosecution to use 
it, strong objection would have been 
taken to it Obviously, it is open to the 
defence to have used it under S. 155, 
Evidence Act to impeach the credit of 
the receiver. No attempt was, however, 
made by the defence to do so, 

I will now deal very shortly with the 
evidence in the case The most impor- 
tant witness is the receiver, Babu.Jnanen- 
dra Chandra Ohowdhury. This witness 
is a member of the Rajshahi Bar of some 
5 or 6 years’ standing. He gives at great 
length and in great details an account of 
the occurrence of 19th May. As far as I 
can see no serious attempt was made in 
the cross-examination to challenge the 
correctness of these details. There is a 
'suggestion in the cross-examination that 
this gentleman had tea with two of the 
accused persons. He himself denies this 
and the accused persons did not them- 
selves suggest that they did so- But the 
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suggestion would, I think, seem to show* 
that the accused were admitting their 
presence at the time of the occurrence. 
This witness is a respectable gentleman, 
a pleader, as I have already stated, of 5 
years’ standing of Rajshahi Bar. No^ 
good reason whatever has been given why 
this gentleman should invent the story. 
Admittedly he was appointed a receiver 
of the estate by the District Judge and 
went to the place on 11th May under the> 
orders of the District Judge; admittedly 
also he came back to Rajshahi on 16th' 
May having been forced to leave Nadhai. 
His story explains why he was obliged tO' 
leave Nadhai and no attempt is made to 
put forward any other explanation as to« 
why the receiver oppointed by the Dis- 
trict Judge was obliged to leave his- 
charge. It has not been shown to our 
satisfaction that this gentleman had any 
reason whatever for inventing the story. 
It has not been suggested by the ao 9 used 
themselves that he had any enmity with 
any of them. A somewhat vague sug** 
gestion is put forward as is frequently 
done that the case has been engineered 
by one Lalit Mohan Chatterjee. No 
attempt, however, has been made to ex- 
plain why the receiver should lend him- 
self to support a false case for the benefit 
of Lalit Mohan, whoever this gentleman 
may be. The way in which the story 
was told and its details leave no doubt 
in my mind that it is a true story and 
represents faithfully the events of the- 
night in question. The witness is corro- 
borated by a number of other witnesses. 
I need not deal, in view of the opinion I 
have already expressed, in detail with 
the evidence of the witnesses who corro- 
borate him; they are some 11 in number. 
No serious discrepancies have, as a matter 
of fact, been pointed out between their 
evidence. 

Mr. Bose has then argued that even 
accepting the story as told by the receiver 
as true, it does not establish the charges- 
against these three accused persons. He 
contends that it would not show that 
the three accused persons were actuated 
by any common object or that there were 
the necessary five persons to constitute 
an unlawful assembly actuated by the 
common object. So far as the charge 
under S. 147, I. P. C., is concerned it 
runs as follows: 

That you, on orcabout 15th day of Nay 1925- 
at Nadhai, police-station Nawabganj, commit- 
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ted riot, the common object of your unlawful 
assembly being Jto forcibly dispossess the com- 
plainant receiver Jnanendra Chandra Chowd- 
hury from the Nadhai estate or by criminal 
force or show of criminal force to compel the 
said receiver to discontinue his work as such. 

What are the facts proved ? The re- 
ceiver was duly in charge of the estate. 
At about midnight the three accused 
persons with some obhers, in all about 
8 or 9, came armed with guns, spears 
'and swords Bam Chandra, one of the 
accused, called upon the estate oflicials 
to turn the receiver out of the house. 
Bam Chandra was informed by the re- 
ceiver that he was there under orders of 
the^ District Judge. On this Bam Chan- 
dra merely continued to abuse the re- 
ceiver and also apparently the District 
J udg 0 . The party then entered the house. 
The receiver was pulled out of the room 
and was taken to the Dewankhana sur- 
rounded by the three accused persons and 
a number of other persons. The door 
was locked up under Bam Chandra’s 
-orders. Maniruddin, one of the accused 
now before us, is described as being one 
of those, who surrounded the receiver, 
with a lathi in his hand. Bam Chandra 
and Kala Chand then forced the receiver 
to give up the keys and papers and then 
Khokna and other persons took the re- 
'Ceiver to the Toshakhana and locked him 
up during the night. Next day he was 
sent forth to the Dewankhana by Bam 
Chandra and Kala Chand and was finally 
escorted to the railway station by Bam 
Chandra, Kala Chand and Maniruddin 
together with a large number of other 
persons. What other inference is possi- 
‘ble but that all these persons certainly 
more than 5 in number, were acting 
with the common object, namely, to 
force the receiver to give up possession 
of the estate and to discontinue his work 
as receiver. There wore at least five 
persons so engaged, Dhiren, Khokna, Bam 
Chandra, Kala Chand and Maniruddin, 
and there were others eaeh committing a 
different act or in some case the same 
act in furtherance of the common object. 
Certainly force was used, the receiver 
was pulled out of the room and ho was 
afterwards looked up for the night; thus 
certainly criminal force was used and 
there was also a show of criminal force, 
for those men were armed with swords, 
guns and spears. The evidence, I think, 
shows beyond any doubt that these three 
accused parsons Bam Chandra, Kala 


Chand and Maniruddin took part in this 
riot. 

Bam Chandra and Kala Chand cer- 
tainly took the leading part while Mani- 
ruddin who is obviously merely a servant 
a somewhat more minor part. I find 
that Bam Chandra, Kala Chand and 
Maniruddin are all guilty under S. 147, 
I. P. C. As t® the charge of dacoity, it 
has not been pressed, and the three 
accused persons stand acquitted of the 
charge of dacoity. As to the charge of 
unlawful conhnement, it has been, I 
think, clearly brought home to one of the 
accused persons, Bam Chandra. It was 
under his orders that the receiver was 
shut up in the Toshakhana. I am satis- 
fied from the evidence that the receiver 
was so confined and that he was unable 
to leave the room. Bam Chandra is, 
therefore, guilty also under S. 342, 
I. P. C. With regard to the two others 
Kala Chand and Maniruddin, I am not 
convinced that there is evidence neces- 
sary to implicate them in the charge 
under S. 342, I. P. C., of unlawful con- 
finement. They are, therefore, acquitted 
of the charge under S. 342, I. P. C. 

It is now necessary to deal with the 
question of sentence. The charges against 
the accused persons and the facts which 
have been proved disclose a very serious 
offence. Jnanendra Chandra Chowdhury 
was an officer appointed by the Court. 
Bam Chandra and Kala Chand knew that 
he had been so appointed; they did not 
suggest for one moment that they did 
not. The receiver tells us that he him- 
self informed Bam Chandra of his ap- 
pointment before he left for Nadhai. 
Whether the appointment of the receiver 
was subsequently set aside by the High 
Court and another person was appointed 
a receiver or not is absolutely immaterial. 
At the time when the occurrence took 
place, he Was a person duly appointed by 
the District Judge to take charge of the 
estate. So far as Bam Chandra and Kala 
Chand are concerned they are educated 
persons. Bam Chandra has been manag- 
ing the zemindari for some time — they 
must have been well aware that they 
could 'have their remedy in the Court 
itself or by way of appeal if they thought 
that they were aggrieved by the order. 
The riot on the night of 15th May was 
obviously not the work of a moment. 
They had known for some days that the 
receiver had been appointed by the Judge 
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and had gone to take charge. Obviously, 
therefore, this attack upon the receiver 
was thought out and planned after due 
consideration. None of them were in- 
experienced persons — Ram Chandra is 
aged 44 years and Kala Chand is a man 
of 33 years. In view of the serious 
nature of the offence, we sentence them 
to undergo each one year’s rigorous im- 
prisonment under S. 147, I. P C. No 
separate sentence is passed on Earn 
Chandra under S. 342, I. P. G. With 
regard to Manirundin, he is apparently a 
servant acting under the influence of the 
other two. In his case, we inflict a 
sentence of six months’ rigorous imprison- 
ment under S. 147, I. P. C. The accused 
must surrender to their bail to serve out 
the sentences. 

Gregory, J.— I agree. 

A.L./r.k. Reference accepted. 
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Page and Mallik, JJ. 

Chairman of Mimicipal Commis' 
sioners^ Chittagong — Defendant — Appel- 
lant. 

V. 

Assam Bengal By. Co. Ltd. — Plaintiff 
— Respondent. 

Appeal No. 101 of 1926, Decided on 
10th July 1928, from decree of Dist. 
Judge, Chittagong, D/- 12th August 1925. 

Specific Belief Act, S. 42 — Declaration for 
the status as a voter %n order to insert his name 
in the register of voters — Conditions not ful- 
filled entitling him to have his name inserted 
— Declaration cannot be claimed. 

The plainti^ olaimed a declaration that he 
was qualified to have his name inserted as a 
voter m the register, but he only sought that 
declaration for the purpose of obtaining an 
order upon the Chairman of the Municipality 
to insert his name in the register of vocera. He 
did not comply with the conditions wUich wore 
required to be fulfilled in order that he should 
be entitled, if otherwise qualified, to have his 
name inserted: Held, he is not entitled to a 
declaration that he has the status. of a voter, 
which IS merely ancillary to the mam relief 
which he seeks, namely, that his name should 
be in the register. [P 736 C 2J 

Chandra Sekhar Sen and Sachchida 
Nanda Roy — for Appellant. 

Nripendra Chandra Das — for Eespon* 
dent. 

Judgment. — This suit was brought 
in order to enforce the plaintiff’s right 
to be on the register of voters for the 
election of Commissioners of Chittfigong 
to be held in March 1925. All these 


proceedings have become merely academio 
in the events that have happened, be- 
cause there was a fresh election for the 
Commissioners of Chittagong in 1928, and 
for the purposes of and prior to that 
election the plaintiff’s name was inserted 
in the register of voters. The learned 
Additional District Judge, from ’whosa 
decree the present appeal is brought, 
found as a fact that the plaintiff-respon- 
dent had not complied with the rules 
which would entitle his name, if other- 
wise qualiflod, to be inserted in the re- 
gister of voters. It is conceded by the 
respondent that that is a finding of fact 
which, in second appeal, we arc not at 
liberty to reconsider. The learned Addi- 
tional District Judge, having arrived at 
the finding of fact that the plaintiff had 
failed to fulfil the conditions precedent 
to having his name registered ought 
to have dismissed the plaintiff’s suit. 
The plaintiff claimed a declaration that 
he was qualified to have his name in- 
serted as a voter in the register ; but he 
only sought that declaration for the pur- 1 
pose of obtaining an order upon the I 
Chairman of the Municipality to insert, 
his name in the register of voters ; as 
he had not complied with the conditions 
which must needs be fulfilled in order 
that he should be entitled, if otherwise' 
qualified, to have his name inserted, he 
would be not entitled to a declaration 
that ha had the status of a voter, which 
was merely ancillary to the main relief 
which he sought, namely, that Wis name 
sho ild be in the register. 

In these circumstances we are not dis- 
posed to consider the question as to 
whether the plaintiff was qualified to be 
a voter at the election of the Commis- 
sioners of Chittagong ; and we express no 
opinion upon the question one way or 
the other. That is a matter which may 
arise for consideration if and when his 
qualification is challenged hereafter. It 
is sutiioient for the disposal of this suit 
to hold that whether he was qualified to 
be a voter or not, he was not entitled 
in the events that happened to have his 
name inserted in the register of voters for 
the election of 1925. 

The result is that the appeal is allow- 
ed and the plaintiff’s suit dismissed. 
There will be no order as to costs. 

A.L./r.k. Appeal allowed. 
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Stjhrawardy and Grahaivt, JJ. 

Juran Mandal and others — Plaintiffs — 
Appellants. 

V. 

Bam Mandal and others — Defendants 
— Respondents. 

Appeal No. 1508 of 1925, Decided on 
22nd November 1927, from appellate 
decree of Sub* Judge, 24 Parganas, D/- 13th 
March 1925. 

Jjc (a) Lease — Construction — Rent agreed io 
be paid in paddy — ^rice of paddy mentioned — 
Tenant failing to deliver the paddy — He is 
liable to pay damages which would ordinarily 
be market price of the paddy. 

The material passages in the kabuliyat were as 
follows: “Alter settling a quantity of 1 bishi 
5 aris of paddy, the price of which is Rs, 50 as 
annual gula rent (paddy rent), and Ra. 25 as 
selami, I execute thia mourashi mokatrari 
kabuliyat to the following effect: I shall pay 
the rent, that is deliver the gula paddy ac- 
cording to the kists noted below, year after 
year, x x x. There shall not be any variation 
as regards the jama and area settled at any 
time. If I fail to deliver the gula paddy ac- 
cording to the kists, I shall be dealt with ac- 
cording to law XXX. 1 shall deliver the said 
paddy measuring it out with a five soer doxc 
after drying and winnowing it and making it 
fit for being stored in a gola.“ The schedule 
which was appended to the kabuliyat contains 
the following; “Instalment of rent: 1 bishi, 
5 aris of paddy in the month of Magh.” 

Held: that the primary intention of the 
parties was that the rent should be paid in 
kind, and not in cash, and, in the event of 
failure to deliver it, the landlord would be en- 
titled to damages bv recourse to the Court, 
which would ordinarily be the market ptioe of 
the paddy. [P 739 G 2, P 740 C 2j 

^^c (6) Evidence Act, S, 92 — Coxitract capable 
of different interpretations — Court must put a 
proper construction upon its terms and find 
with what intention a particular expression 
was used as a matter of pure construction, 

Suhrawardy, J . — Where the wording of the 
contract is capable of different interpretations 
ths Court is not only justified, but it is its 
duty, to put a proper construction upon the 
terms of the oontract and is justified in finding 
with what intention a particular expression 
was used as a matter of pure construction. 

[P 739 0 2] 

Sarat Chandra Boy Chowdhury and 
Anil Chandra Boy Chowdhury — for Ap- 
pellants. 

Nasim Ali — for Respondents. 

Suhrawardy, J. — I agree with my 
learned brother in the construction he 
has put upon the contract in this case. 
I only wish to refer to certain vernacular 
expressions on which the parties have 
attempted to put different constructions. 
1928 0 / 93 ,& 94 * 


The kabuliyat in suit is a mourashi 
mokararri kabuliyat. After describing 
the land leased under it, it recites: ukto 
jomir harshik gula ekhim panch adi 
dhan jahar mulya pajiohas taia hoy- 
techhe abdharitey. Translated liter- 
ally the clause will stand thus: Of the 
aforesaid laud the annual paddy rent, 
1 bishi and 5 aris of piddy, the price of 
which is Rs. 50, having been fixed or 
settled. The Y7ord abdharitey according 
to the context refers to gula or paddy 
rent which was settled at 1 bishi and 
5 aris. The learned vakil for the respon- 
dent has laid great stress upon the word 
abdharitey and suggests that it should 
go, not with the paddy'Vent, but with 
Rs. 50, the price of the paddy rent. He 
bases his argument on certain observa- 
tions made by Banerjee, J , in the case of 
Dwarika Nath v. Dioijendra Nath (l). 
In that case there was cash rent and a 
portion of the rent was to be paid in 
kind, the value of the paddy in money 
was stated and the total amount of rent 
including the cash rent and the price of 
the paddy rent was also stated. Then 
followed the words ekune 89-iO jama 
abdharitey . 

The learned Judge there interpreted 
the words jama ahadharite as mean- 
ing the fixed jama which according to 
the context was Rs 89-10-0 The 
words therefore were taken to mean the 
total amount of rent fixed. The word 
abadharitey has been used in this kabu- 
liyat in quite a different context and has 
been placed in a different position. The 
jaina has been fixed as paddy rent of 
1 bishi 5 aris and the words jahar mulya 
50 taka hoitechhey are parenthetical 
mentioning the price of the paddy rent 
fixed as the rent for the tenure. As my 
learned brother has observed, the word 
{hoitechhey) in the sentence jahar mulya 
50 taka hoitechhey is significant. It 
makes the sentence mean “the price of 
which is Rs. 50” or“ the price of which is 
at present Rs. 60.” In my judgment 
there can be no doubt that the word 
abadharitey refers only to the gula rent 
fixed and not to the price of the paddy. 
This sentence is followed by another 
which is san san khajnar taka mmner 
kishti mato adai purhak orthat gular 
dhanya mmner kishti mato adai purbak 
j amir semana c hau hadxia bajay rukhi yat 

(1) [1897] 47 Cal- 139n=:53 I. C. 103=30 
• 0. JL. J. 37. 
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efco. Beudered ia literal English it 
means : “Having paid every year the rent 
money according to the kist mentioned 
below, i e., the rjula paddy according to 
the kist, and keeping the boundaries of 
the land intact, etc. The learned vakil 
for the respondent has laid stress on the 
words taka khajnar taka The sentence 
clearly shows that the words khajnar 
taka are used in place of rent or rental 
without reference to the kind of rent to 
bo paid inasmuch as the words khajnar 
taka have been explained as meaning the 
quia or paddy rent. Thereafter, as my 
learned brother has observed, coma ex- 
pressions about the payment of the paddy 
rent only and there is nowhere stipulated 
any mode of payment of the equivalent 
money rent. In the sentence that I 
have quoted above it is stated the khaj- 
nar taka will be paid according to the 
kist at foot The schedule which wa 
find in the document states that 1 bishi 
5 aris of paddy must be paid in ths 
month of Magh every year. 

There have been numerous oases deal- 
ing with contracts of this kind; but 
there can be no question that every case 
must depend upon its own particular 
facts and the particular terms of the con- 
tract which the Courts are called upon 
to interpret in that case But it may 
be useful to refer to some of the cases to 
show how the contracts have been in- 
terpreted though differently worded The 
oases may be divided into two groups: 
one in which it was held that though the 
contract spoke of paddy rent and in lieu 
thereof a money rent, the intention of 
the parties was that in the event of 
failure of payment of paddy rent the 
landlord would be entitled only to re- 
cover the money rent. Under this head 
may be mentioned the cases of Bipro 
Charan v Suahand Roy (2), Afar Morale 
v. Surja Kumar Ghose (3), Nil Madhab 
v. Keshab Lai (l), Dwarika Nath v. 
Dtvijendra Nath (1) and Asutosh Mukho- 
padhya v. Haran Chandra Mukherji (5). 

It will be observed that in most of 
these cases there was a cash rent and 
also paddy rent. The equivalent of the 
paddy rent was mentioned in money and 
it was s tated that the total amount of 
(2) [LUiOJ 12^ JU. J. 695=»8 1. C. 94). 

(3j [1910] 12 C. L. J. 049=7 1.0.812=15 
C. W. N. 249. 

(4) [1916] 26 C. L. J. 94=40 I. C. 819. 

(5) [1919] 47 Cal. 133=30 C. L. J. 41=53 
I. C. 382=23 C. W. N. 1021. 
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rent (the cash and the equivalent money 
rent together) was the rent of the tenure 
and was the amount recoverable on the 
failure of the tenant to pay the paddy 
rent. I have been relieved of the neces- 
sity of discussing every case in detail as 
almost all the cases on the point have 
been admirably analyzed and examined in 
the case of Gurudas Sen v. Gobinda 
Chandra Sinha (6) In that case too. on 
the particular wordi ng of the kabuliyat, 
the learned Judges held that the land- 
lord could only recover the equivalent 
money rent mentioned in the document. 
There is one point in that case which 
may be profitably referred to in constru- 
ing the present contract. In that case 
there was an express contract that if the 
tenant did not deliver the paddy, the 
landlord would be entitled to realize by 
suit the equivalent amount mentioned 
therein as the price of the paddy. In 
the present case the kabuliyat says that 
if the tenant fails to deliver gula paddy 
according to the kist, ho shall be dealt 
with according to law which I take to 
mean that the landlord will have the 
right to proceed in a Court of law and 
then claim damages for non-delivery of 
the stipulated quantity of paddy. If the 
intention of the parties was that on 
failure to deliver the paddy the landlord 
would be entitled only to recover Rs. 50 
as the price thereof, nothing would have 
been easier than to mention the terms 
in plain language as it was mentioned in 
Ouriidas's case 

The cases that have taken a different 
vi^ V and have interpreted the kabuliyats 
un ^ 'r consideration in those cases as 
me ing that the contract was for pay- 
men of paddy rent and not the equiva- 
lent hereof in money are the oases of 
Soho it Ali V. Abdool All (7), Akbar Ali 
v. Durga Kripa Sen (8), Isaf v. Gopal 
Chandar (9), Sarat Chandra v. Abbas 
Ali (lO) and Hem Chandra Jelia v. Sati/a 
Kinkar Sen (ll). A similar view was 
taken in Baneswar Mukherji v. Umesh 
Chandra (12). I mention this case last 
as it is an extreme case in support of the 
view that when paddy rent is mentioned 
the parties must be taken to mean that 

(6) [1919] 24 0. W. N. 85=54 I. 0. 914. 

(7) [1898] 3 0. W. N. 161. 

(8) [1900] 12 0. L. J. 589=8 I. C. 944. 

(9) [1910] 12 0. L. J. 593=8 I. 0. 896. 

(10) [1917] 21 C. W. N. 140a=41 1. 0. 833. 

(11) [1925] 43 C. L. J. 171. 

(12) [1910J 87 Cal. 626=7 I. C. 875. 

e 
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that rent should be paid in kind though 
the price of it in money is also given. 
The contract there was that the tenant 
should pay the annual rent of’Rs. 12-14 0 
in cash and 40 maunds of paddy of which 
the value was mentioned as Rs. 37, the 
total rent, Rs. 49-14-0 being settled in 
perpetuity. Jenkins, 0. J , held, on the 
oonstruotion of the kabuliyat, that the 
landlord was entitled to recover 
40 maunds of paddj’ and should not be 
compelled to recover annually on failure 
of payment of rent in kind the price men- 
tioned in the kabuliyat. The view taken 
by the learned Chief Justice in that 
case is in conflict with that taken in the 
cases which I have mentioned above. 
But as the case before us does not go so 
far as the case of Baneswar Mukherji 
(12J, it is not necessary for us to consider 
the matter further. The nearest case to 
the case before us is the case of Hejn 
Chandra Jelia v. Satya Kinhar Se}i (ll). 
There the contract was almost in similar 
terms It ran thus: 

A jama of ton maps of sanja paddy measured 
, . . . (the price whereof is Ks. 50) and tea 
pons of straw (the price whereof is Rs. 2 ) at a 
]ama of the said sanja paddy .... the total 
price being Rs. 52 per annum. 

Then follow some other terms with 
respect to the delivery of paddy and straw 
and it is stated that in default of delivery 
of the paddy and straw the landlord will 
bo entitled to claim bari or additional 
quantity of paddy 

It is not permissible to interpret one 
contract with the help of the wording of 
a ditleront contract between dillerent 
parties. I have no desire to quarrel with 
4}ho decisions in the cases which have 
■held that the landlord is entitled to re- 
cover only the money equivalent of the 
paddy rent fixed because on the contracts 
in those cases the decisions were pro- 
bably justified. 

I should like to say a word with re- 
derenoe to a remark made in the case of 
Afar Morale v. Prosonno Kumar Ghose 
{3). There an attempt was made to 
prove by evidence that the price of the 
paddy given in the kabuliyat therein was 
mentioned for the purpose of fixing the 
proper stamp or for registration of the 
‘document. Mookerjee, J., very rightly 
held that such evidence is inadmissible 
under S. 92, Evidence Act, as the learned 
Judge observed: 

We feel no doubt whatever that the case 


before us indicates an attempt on the part of 
the plaintiff to supersede the clear unambiguous 

provisions of the lease No question of 

interpretation of the language of the document 
arises here. 

So far I agree with the learned Judge, 
bub he goes on to observe that in the case 
of Sohobut AH v. Abdool AH (7), Akhar 
AH V. Dicrga Eripa Sen (8), and Shaikh 
Isaf v. Gopal Ghunder Dey (9), S. 92, 
Evidence Act was nob brought to the 
notice of the learned Judges and the 
suggestion therein made is that if the 
Court was invited to consider the effect 
of S. 92, Evidence Act, the result of those 
decisions might have bean different. I 
cannot persuade myself that S. 92, Evi- 
dence ^Act, has any reference to the inter- 
pretation of the terms of a contract. 
Where, as Mookerji, J., has observed, 
the terms are unambiguous and plear, 
there can be mo question that the evi- 
dence to prove that the terms of the 
contract were used in a different sense 
must be excluded under S. 92, Evidence 
Act ; nor is the Court in such a case en- 
titled to speoulabe as to the meaning of 
words in the contract. But where the 
wording of the cantract is capable ol 
different interpretations the Court is justi- 
fied, and in my judgment it is its duty, 
to put a proper construction upon the 
terms of the contract and is justified in 
finding with what intention a particular 
expression was used as a matter of pure 
oonstruotion. Now in the present case 
the words ‘'the price .whereof is Rs. 50” 
were to my mind used for the purpose of 
stamp duty to bo put upon the kabuliyat 
and might also bo for the purpose of 
registration. In a kabuliyat, which even 
in the plainest language expresses that 
the rent is to be paid in paddy, it is neces- 
sary in order to complete the document 
to put a money value for the purpose of 
stamp, just as in the case of a simple 
gift where the value of the property given 
away is immaterial, it is necessary to 
mention some value, however fanoifal, of 
the property dealt with under the docu- 
ment for the purposes of stamp and 
registration. Against putting such a 
construction upon the wording of a lease 
I do not think that S 92, Evidence Act, 
presents a bar After giving my careful 
consideration to the terms of the contract 
in the present case I agree with my 
learned brother that the intention of the 
parties was that rent should be paid in 
paddy. The penalty clause I understand 
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to mean that on failure of the tenant to 
ipay the stipulated quantity of paddy in 
la particular year the landlord is entitled 
juo damages. It is not necessary for me 
to say that damages must be the market 
Iprice of the paddy at the time when the 
jcontract is sought to be enforced, for 
there may be other considerations which 
are likely to influence the Court in assess- 
ing damages though ordinarily the 
market price is the measure of damages. 
I accordingly agree in allowing the ap- 
peal and making the order which my 
learned brother has made. 

Graham, J. — This appeal by the 
plaintiff arises out of a suit to recover 
the price of paddy for the years 1326 to 
1328 B. S. The father of the defendants 
had executed a kabuliyat in favour of the 
plaintiff’s vendor, and the defendants 
contended that according to the terms 
thereof they were liable to pay Es. 50 
only per year, the price mentioned in the 
kabuliyat, and not the market value of 
the paddy prevailing during the years in 
question. The decision of the case turns 
upon the construction of the kabuliyat 
(Ex. 2) which was admitted by both 
parties. Suits of this nature have formed 
the subject-matter of numerous reported 
decisions and those decisions have been 
far from uniform. This much, however, 
emerges from a consideration of the.s 0 
cases that nothing in the nature of a 
general rule can be laid ‘clown for their 
determination, and that the decision in 
each instance must depend upon the 
particular facts proved, and in the main 
upon the terms of the particular kabu- 
liyat under consideration. The material 
passages in the kabuliyat, which we are 
now called upon to construe, arc to the 
following effect : 

After settling a quantity of 1 bishi 5 aris of 
paddy, the price of which is Rs. 60, as annual 
gula rent (paddy rent), and Rs. 25 as selami. 

I execute this mourashi mokarrari kabuliyat 
to the following effect. “I shall pay the rent, 
that is, deliver the gula paddy according to the 

kists noted below, year after year, There 

shall not be any variation as regards the jama 
and area settled at any time. If I fail to 
deliver the gula paddy according to .the kists, 

I shall be dealt with according to law 

I shall deliver >he said paddy measuring it out 
with a five seer dou after drying and winnow- 
ing it and making it fit for being stored in a 
gola.’’ 

The schedule which is appended fco the 
kabuliyat contains the following : 

Instalment gf rent — one bishi, five aris *ol 
paddy in the month of Magh. < 


There can be no possible doubt, reading? 
this document as a whole, that the pri- : 
mary intention of the parties was that 
the rent should be paid in kind. That 
much seems to bo clear not only from the 
manner in which the promise to pay gula 
paddy is thrice reiterated, but also from 
the terms of the schedule. 

The question then arises as to what is 
to happen in the event of the lessee fail- 
ing for some reason v?rheth 0 r from ina- 
bility or otherwise, to deliver the paddy. 
In that eventuality is the plaintiff to be 
held to bo entitled to recover the price 
of the paddy at the markat rate, or is he 
only entitled to recover the sum of Es. 50 
as price thereof as contended by *the 
defendants ? 

The Courts below have taken the view 
that the intention of the parties was ta 
fix Es. 50 per annum as the money equi- 
valent of the bhag paddy for all time, 
and that their object in so doing was to 
avoid future disputes The lease being a 
mokarrari lease there is something to' bo 
said for this interpretation, and in some- 
what similar reported cases this view 
has found favour. Speaking for myself 
I must admit that I was at first very 
much impressed with it, and I should 
certainly hesitate ordinarily to differ in 
opinion upon the construction of a verna-^ 
cular document from two Indian Judges 
both of whom are well versed in their 
own language and therefore eminently 
competent to come to a right conclusion. 

Upon careful consideration, however^ 

I cannot persuade myself that that con- 
elusion is correct. The point that first 
occurs to me is that nowhere in this 
document is any intention revealed, much 
less’expressly stated, that the method -of 
paying the rent should be an alternativo 
at the option of the lessee ; in other 
words, that it was left open to him to pay 
either in kind, or in cash, as he pleased. 
On the contrary it is reiterated several 
times, as already mentioned above, that 
the rent is to be paid in paddy, and in 
order that there may be no possible doubt 
upon the point it is stated in the schedule 
that the paddy is to be delivered in one 
instalment annually in the month of 
Magh. Such contracts for the payment 
of bhag rent are very common, and the 
object in view, there can be .little doubt, is 
to make sure of obtaining a certain 
quantity of paddy for the consumption 
of the family independent of, and uu- 
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affected by, fluctuations in the price. If 
the kabuliyat is construed as giving an 
option to pay in cash or in kind, and as 
fixing the price at Es. 50 in perpetuity 
this object will be defeated since a rise 
in the price of paddy would result in less 
paddy being obtained for the family con- 
sumption. For thedefendants great stress 
was laid on the words “the price (or value) 
of which is Rs. 50.*’ It is to be ob- 
served, however, that the verb is used in 
the present tense which would seem 
merely to mean that the price or value 
at that time was Es. 50. If the inten- 
tion had been that the price should bo 
Es. 50 for all time that intention could 
^easily have been expressed. But, as I 
have already said, there is nothing in 
this particular kabuliyat to suggest that 
it was over contemplated that the pay- 
ment should be other than in kind. 

The position then is this : The parties 
mutually agree for payment in kind. 
The lessee, through inability or from 
wilful default, fails to deliver tho paddy. 
The plaintiff then naturally asks to be 
put in the same position as ho would 
have been if the default had not occurred ; 
in other words, that he should got such a 
price as will enable him to purchase the 
paddy in the market. To this the defen- 
dants reply that the plaintiff can in no 
circumstances recover more than tho 
sum of Rs. 50 mentioned in tho kabuliyat. 
It seems to me that it was never inten- 
ded that this was to be regarded as the 
fixed 'price of the paddy. It is perhaps 
not permissible to speculate whether this 
figure was so inserted for the purpose .of 
ascertaining the registration fee or fixing 
the stamp duty payable. This 'much, 
however, can be said that it does not in 
plain terms fix Rs. 50 as tho price for all 
future time of tho paddy. On the con- 
trary tho word ''haitechhe'' seems to pre- 
clude such a construction. 

If we place upon the kabuliyat the 
construction which the defendant-respon- 
dents seek to put upon it, then it is obvi- 
ous that in the easiest way possible the 
lessee can always defeat tho original in- 
tention of tho parties by the simple device 
of withholding delivery of tho paddy and 
insisting on payment of the money equi- 
valent of Rs. 50. But that was certainly 
never intended in this case as is clear 
inter alia from the emphaSis laid «in the 
document on the delivery of tho paddy 
and the clause which says that in tho 


event of failure to deliver tho gula paddy 
the defendants would be dealt with ac- 
cording to law. Tho meaning of this 
clause, and of the document taken as a 
whole is, I think, this: that the rent was 
to be paid in paddy and not in cash, and, 
that, in the event of failure to deliver it, 
tho plaintiff would be entitled to damages 
by recourse to the Court. 

For these reasons I would allow the 
appeal, set aside the decrees of the Courts 
below, and send the case back to tho trial 
Court for a determination of the amount 
due to the plaintiff as damages and for 
making a decree in accordance therewith. 
The appellant is entitled to his costs in 
all the Courts. The costs of the further 
hearing in the Court of first instance will 
be at the discretion of that Court. 

N.K. Appeal allowed, 
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SUHRAWARDY AND^GARLICK, JT. 

Pii7*na Chandra Kliayi and another — 
Defendants — Appellants. 

V. • 

Nalini Kanta Khan and others — Plain- 
tiffs — Respondents. 

Appeal No. L390 of 1926, Decided on 
30th July 1928, from appellate decree 
of the Sub-Judge., Howrah, D'-lth 
March 1926. 

Civil P. C,, 0, 1, R, 8 — Suit by a plaintiff 
on behalf of a community for recovery of rent 
on behalf of vthage deity — Amount of rent 
disputed — Other members added as plainti ffs 
but plaint not amended — Newly joined plain- 
ti ffs siding with the defendant — There is no 
change in the constitution of the suit and the 
plaintiff does not lose his representative 
character. 

Under 0.1, R. 8, the necessary conditions are 
that there should be numerous persons having 
the same interest in one suit and some of them 
should have obtained the permission of the 
Court to sue on their behalf. If some persons 
out of the numerous persons whose interest is 
common in the suit, subsequently side with 
tho defendant the representative character of 
the plaintiff is not lost. [P 14^2 C 2J 

Plaintifi Was chosen by the members of a 
community to recover rent on their behalf in 
respect of their village deity. Plaintiff filed a 
suit under O. 1, R. 8 for recovery of rent 
against defendant who disputed the rate of 
rent. Some other members of the community 
were added as plaintiffs. No amendment was 
made in the plaint. Some of the added plain- 
tiffs aided with the defendant on the point of 
rate ®f rent and also gave evidence in favour of 
defendant. The trial Court believed the plain- 
tiff and decreed the suit. In appeal by the 
defendant some of the added plaintiffs filed a 
petition admitting defenc^nt’s case. 
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Held : that there was no change in the con- 
stitution of the suit and the plaintifi did not 
lose his representative character : 40 Bom. 

158, Dtst. [P 742 C 2] 

Urukramdas Chakravarti — for Appel- 
lants. 

Khitish Chandra Chakravarti and 
Fanchanan Ghosal — for Kespondents. 

Judgment. — The two persons who 
are now the respondents before us 
brought a suit for recovery of rent from 
the defendants in respect of some lands 
which they hold and which belong to a 
village deity called Shib Thakur. The 
two original plaintiffs claimed to be col- 
lecting shebaits of the Thakur and said 
that they were chosen as the persons 
who were entitled in the name of the 
village community to realize the rent 
payable to the Thakurs. The entire 
village community was the shebait of the 
Thakur and they had appointed these 
two plaintiffs for collecting rent due to 
the Thakur. The community included 
the present defendants also The rent 
was claimed from the defendants at 
Ks. 25*8'0 a year. The defendants ad- 
mitted it to be Es. 14*4-0 a year. Both 
the Courts below have believed the plain- 
tiffs’ evidence and given a decree against 
the defendants. Some time after the 
institution of the suit 18 villagers ap- 
plied to be added as plaintiffs, and they 
were so added. These added plaintiffs 
did not take any exception to any state- 
ment of the plaintiffs in the trial Court ; 
but some of them gave evidence in sup- 
port of the defendants. In the appellate 
Court they filed a petition admitting 
the defendants’ case aud the rate of rent 
mentioned by them. 

It is argued in this appeal on behalf 
of the defendants that some of the plain- 
tiffs having supported the defendants’ 
case, the original .plaintiff’s have lost 
their representative character and are 
unable to maintain the suit under O 1, 
E. 8, Civil P. C ; and in support of this 
reliance has been placed on Harkisan 
Das V. Chhaganlal Narsi (l). In that 
case some persons of the case of Banias 
brought a suit against the defendants 
for accounts and for recovering from them 
the amount as might be found due. It 
was found that the meeting at which the 
plaintiffs said that they were authorized 
to institute the suit was irregularly.con- 
vened. The plaintiffs attempted to 

a"j [1916J 40 Bom. 168=33 1. C. • 264=18 
Bom. L. E. 1. 
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prove subsequent acquiescence of thd 
caste members of their proceeding with 
the suit. This evidence was regarded by 
the Court as valueless. On these facts 
the learned Judges held that the plain- 
tiffs could not represent nor sue on be- 
half of those numerous members of the 
community on whose behalf they pur- 
ported to have brought the suit as they 
were in diametrical opposition to them 
in the controversy. The facts of that 
case are not similar to those of the pre- 
sent one. There is no denial in this case 
that the plaintiffs were appointed col- 
lecting shebaits by the village com- 
munity. Their right to proceed with 
the suit was not as a matter of fact 
seriously challenged. After the suit 
was brought it was easy enough for any 
defendant to get some member of a largo 
community whom the plaintiffs represent 
to side with him. But that doe? not 
take away the representative character 
of the plaintiffs at the institution of the 
suit. It is not necessary to consider the 
ratio of the Bombay case ; but on a 
plain reading of E. 8, 0. 1, it will appear, 
that the necessary conditions are that: 
there should be numerous persons hav-| 
ing the same interest in one suit andl 
some of them has obtained the permis-i 
sion of the Court to sue on their behalf. I 
If the contention of the appellant be ac-j 
cepted, namely that when some persons; 
out of the numerous persons whose in-j 
teresb is common in the suit subsequently! 
side with the defendants (and it shouldj 
be noticed that the defendants are also, 
some members of the community) it will; 
be almost impossible to continue any; 
representative suit for it is never diffi-, 
cult for a party to win over on his side 
some of the members of the class on 
whose behalf the suit is brought. This- 
objection is therefore overruled. 

Then it is argued that as some of the 
plaintiffs have accepted the defendants’ 
case no decree should have been passed 
in the suit. But the 18 added plaintiffs 
were added five months before the hear- 
ing of the suit ; there was no amend- 
ment of the plaint and they did not 
take any action in the matter. Two ofr 
them only gave their evidence in the! 
trial Court in favour of the defendants.! 
But in the appellate Court they filed aj 
petition suppcvtiog the defendants. Wei 
do not think that there was any change!, 
in the constitution of the suit. 


PURNA CHiNDRA KHAN V. NALINI KANTA KhAN 
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The last point taken is with reference 
to a certain document which was execut- 
ed by one of the defendants cosharer 
stating the rent as Rs. 14-4*0. One of 
the plaintiff 3 witnesses was a witness to 
that document. There is no question of 
law connected with this point as the 
Court of appeal below has refused to 
give much importahce to this document. 

The appeal fails and is dismissed with 
costs. 

a l /r.k. Appeal dismissed. 


A. 1. R. 1928 Calcutta 743 

Rankin, C. J. and C. C Ghose, J. 

Corporation of Calcutta — Defendant — 
Appellant. 

V. 

Asolce Kumar De — Plaintiff — Respond- 
ent, 

Appeal No. 99 of 1927, Decided on 
Ist February 1928, from original decree 
in Civil Suit No. 134 of 1927, D/- 27th 
July 1927, reported in A. /. B. 1928 
Cal. 542. 

(a) Calcutta Municipal Act (192.3), S. 533 — 
Fromsxons are not applicable to a suit j or pay 
ment of money of the Provident Fund — Pro- 
vident Funds Act (9 of 1897), S, 5. 

A suit against the Calcutta Corporation for 
payment ot money in the account of the Pro- 
vident Fund of the deceased by his legal re- 
presentative IS not one in respect of any act 
purporting to bo done by the Corporation 
under the Calcutta ^lunicipal Act, and so the 
provisions of S. 538 as to limitation do not ap- 
ply to such a suit . A. I. U. 1928 Cal. 542, 
Affirmed. [P 744 C IJ 

(Z^) Calcutta Corporation Provident Fund 
Pules, P, 19 — Meaning explained. 

The manager should pay the deposit money 
to the person entitled to receive it as a matter 
of ‘testate or intestate succession : A. I. B. 1928 
Cal. 542, Affirmed. [P 744 C 2] 

(c) Provident Funds Act (9 of 1897), S. 3, 
Cl.(b) — Cl. {b) takes effect in absence of any 
special rule of a particular Fund — Special 
rule providing payment to the legal represen- 
tatiie — Payment to uncle as de facto guardian 
was held not to be valid discharge — Calcutta 
Corporation Provident Funds Pules, P. 19. 

The provision in Cl. (b) that the manager 
may pay the money to any person entitled to 
receive it, is a provision intended not to defeat 
the rules of any Fund ; but to take effect only 
in those cases where the rules of a particular 
Fund do not tell the manager what person is 
the proper person to be paid. The intedtion 
of the Act was that particular funds might 
make simple and clear rul^ which they could 
easily administer and if the rules did not ap- 
ply to any particular case, the ofdoer or the 


manager should not neoessxrily at his peril 
find out the proper legal representative. But 
the intention of the Act has been defeated by 
the character of R. 19, itself which assumes 
the duty of finding out the proper legal le- 
presentative. [P 745 C 1] 

Where the manager -of the Provident Fund 
paid the deposit money in . the credit of ^he 
deceased to his brother as a guardian of the de- 
ceased’s son producing a certificate from art 
Honorary Magistrate that be was his nephew’s 
guardian : 

Held : that the payment to the uncle is not 
a good disch.irge and the claim of the nephew 
should be decreed : A. I. P. 1928 Cal. 642, 
Affirmed. [P 745 C 21 

Benode Mitter and N. G. Ghattcrji — 
for Appellant. 

N. Sarkar and A, K. Boy — for Respon- 
dent. 

Rankin, C. J. — la this case the plain- 
tiff Asoke Kumar De sues the Corpora- 
tion of Calcutta to recover a sum of 
money which is under Rs. 1,000. His 
case is that his father Brojo Lai De was 
an employee of the defendant Corpora- 
tion, that he was a contributor to the 
Provident Fund managed by that Cor- 
poration and that he died on 27th Nov- 
ember 1920, leaving the plaintiff his 
only son and heir. It appears that be- 
sides the plaintiff there were three un- 
married daughters and the plaintiff’s 
mother predeceased his father. At the 
time of the father’s death his brother 
Kunja Lai De, was, according to the 
defendants, a person, in whose care the 
plaintiff and the unmarried sisters were 
living. In that state of things what 
happened was this : the plaintiff’s uncle 
Kunja Lai De applied to the Corporation 
for payment of the sum of money stand- 
ing in the plaintiff’s father’s credit in 
the account of the Provident Fund of the- 
Corporation and they acting under 
R. 19 of their rules paid that sum of 
money to Kunja Lai De upon taking an 
Indemnity Bond from him with security. 
The plaintiff brings his suit in 1928 
having attained majority and he re- 
quires the Corporation to pay to him 
over again the sum of money which was 
standing to the credit of his father’s 
account. He says that by the payment 
made to Kunja Lai De, the Corporation 
has got no discharge against him. The 
defendants by their written statement 
set up the fact that at the time they 
pj^id to Kunja Lai De he produced a cer- 
tificate from an Hodorary Magistrate 
saying that Kunja Lai was the plaintiff’s 
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guardian. They say that on the strength 
of this certificate and on the fact that 
the mother was dead, they in good faith 
paid the money to Kunja Lai and they 
are protected by the provisions of the 
Provident Funds Act and the Corpora* 
tidh’s Provident Fund Rules. 

There is no dispute about the amount 
of the money. As there was a small 
amount of wages due to the plaintiff’s 
father and a small amount contributed 
by him for the purchase of war bonds on 
the one hand, and as on the other it ap- 
pears that the plaintiff’s father had taken 
an advance from the Provident Fund, 
these matters had to be adjusted But 
there is no dispute as to the amount that 
was due to the proper representative of 
the plaintiff’s father or that it may be 
regarded as a case of compulsory deposit 
within the meaning of the Provident 
Insurance Societies Act, 1912 and the 
argument advanced before us on behalf 
of the Corporation proceeds on that as- 
sumption. At the hearing of the suit 
Mr. S. N. Banerjee for the Corporation 
raised two issues The first is whether 
the suit was barred by iimitation That 
appears to have reference to the special 
provisions of S. 518, Calcutta Municipal 
Act. It says certain suits should bo 
commenced within four months after 
the accrual of the cause of action The 
learned Judge has rightly refused to 
entertain that argument because that 
section applies to suits against the Cor- 
poration in respect of an act purporting 
to ba done under the Calcutta Muni- 
cipal Act or uoder any rule or bye*law 
made thereunder This is not a suit 
against the Corporation for any act 
which they justify or can justify under 
the powers conferred by the Calcutta 
Municipal Act, 1923. 

This is not a suit for damages for 
having paid money to Kunja Lai. It is 
a suit against the Corporation asking 
them to pay a sum of money which the 
plaintiff says they owe to him. Issue 2 
refers to S 3, Provident Funds Act (9 
of 1897J, and that is the matter which 
has been chiefly in debate before us. If 
one looks at the provision n-iade by S. 3 
of that Act with regird to small sums of 
money, meaning thereby sums which do 
not exceed Rs. 2,009 standing to the 
credit of a depositor at the time of his 
death, one finds that it says that the 
officer or person whose duty it is to 


make payment of such sum may pay it 
to any person entitled to rrceive it ac- 
cording to the rules of the Fund. There 
is a little complication introduced in 
order to provide that unless the rules of 
the Fund prescribe to the contrary they 
shall be deemed to include a power to 
the depositor to nominate in writing 
somebody to receive the money. But if 
one puts aside that complication the 
first provision is that the officer may 
pay the money to any person entitled to 
receive it according to the rules of 
the Fund. 

The next thing is this : 

III any case nofc iioreinbefora provided for, 
he may pay it to any person appearing to him 
to be entitled to receive it. 

Now, in the present case the argument 
has reference to R 19 of this fund 
wliich is in the following terms : 

On the death of any subscriber the manager 
sh ill pay to his representatives, executors, or 
administrators the amount standing to his 
credit la the account prepared in accordance 
with the provisions of R. 14. 

As regards the moaning of the word 

representative ” some light is perhaps 
thrown by the fact that in another rule 
reference is made to heirs, represen- 
tatives and also to the next of kin. But 
the meaning of that rule is not, I think, 
in doubt. The law in this country is 
well known to be that it is not neces- 
sary iu all oases to take out probate or 
letters of administration in order to con- 
fer a title upon the persons who are 
generally called in this country bv the 
word “ heirs” In the case of Hindus 
even where the Probate and Admini- 
stration Act is applicable it is not al- 
ways true to say that an heir must take 
his title through a probate or through 
letters of administration. The meaning! 
of this rule appears to me to be that thei 
manager is to pay the money to the! 
parson entitled to receive it as a matter 
of testate or intestate succession. It is 
said that in the present case as there was 
no executor or administrator and as the 
heir was a minor son, the present case 
is not provided for by R. 19 and accord- 
ingly it is contended that Cl. (b) to 
S 3, Providanb Funds Act, can be re- 
sorted to, because as the minor was not 
entitled to receive it in the literal sense 
the case was one not provided for by 
Cl. (a) and that accordingly in this case 
the manager might pay the money to 
any person appearing to him to be en- 
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titled to receive it. In my judgment 
that argument cannot be accepted. The 
provision that in any case not provided 
for by Cl. (a) the manager may pay the 
money to any person entitled to receive 
it, is a provision intended not to defeat 
the rules of the Fund ; but to take effect 
only in those cases ^ where the rules of 
the Fund do not tell the manager what 
person is the proper person to be paid. 
In my judgment the corporation, while 
they would be quite entitled by their 
rules to make a simple provision to the 
effect that on the death of a depositor 
the money should be paid to his oldest 
son or to his youngest son or to make 
any other provision they liked, have 
chosen to make a provision that it is to be 
paid to the man’s representatives, ex" 
ecutors or administrators and they have, 
therefore, taken upon themselves the 
iluty of ascertaining who it is that com- 
plie3 with that description ; and it does 
not seem to me that it is open to them 
under such a rule, merely because the 
representative happens to be a minor, to 
■claim that they may pay the sum to 
anybody whom they think to be the 
proper person to receive the money on 
behalf of the minor. The intention of 
the Act was that these funds might make 
<5l0ar and simple rules which they could 
easily administer and that if these rules 
did not apply to any particular case, 
the othcer or manager should nob neces- 
sarily at his peril fiud out the proper 
legal representative. But that inten- 
tion of the Act has been defeated by the 
character of the rule itself which as- 
sumes the duty of finding out the pro- 
per legal representatives and dealing 
with them in the ordinary way. It 
seems to me, therefore, that neither of 
these defences set up by the Corporation 
is a valid defence. 

It is somewhat curious that at the 
end of the arguments in this case a 
defence much more simple and direct 
than any of these others was indicated, 
which seems a very satisfactory defence 
to the plaintiff’s claim, namely, that the 
Corporation have already paid him : 
that is to say that in paying Kunja Lai 
De they paid it in such a way that the 
payment is a good discharge against the 
plaintiff on the ground that Kuuja Lai 
De was a de facto guardiayi with power 
to give a discharge. I cannot help ob- 
serving that that should have ‘been the 


first defence. If a man is sued for 
money the first thing he would take for 
his defence is that he has already paid 
it. That was not suggested, so far as 
I can see, before the learned Judge and 
Sir Benode Mitter has to concede that 
it is not open to him to proceed upon 
any doctrine of natural guardianship. 
The defence he indicates in this direc- 
tion is that the uncle may have been 
thede facto guardian But it appears as 
he frankly admits that while certain 
powers are allowed to be exercised by 
persons who are managing a minor’s 
property it is very necessary that any 
ease of that sort should be based upon 
investigation of the facts. 

Mr. Siroar for the plaintiff points out 
that no such case was pleaded. It is 
quite clear that the learned Judge was 
not asked to investigate such a case and 
we are informed that Mr. Siroar disputes 
the fact that the uncle was de facto 
manager of the infant’s property. It 
seems to me that line of defence raised 
very late is nob now open either on the 
pleadings or having regard to the issues 
aud the conduct of the case in the lower 
Court. On the whole it seems to me 
that the Corporation have no answer to 
this claim. 

I will only advert in conclusion to the 
suggestion that there might bo some 
defence in the provisions of S 5, Pro- 
vident Funds Act. That section runs 
thus : 

No suit or other legal proceeding shall lie 
against; any person in respect of anything 
done or in good faith intended to be dona in 
pursuance of the provisions of this Act, 

There again it seems to me that this 
i-s not such a suit. It is not a suit for 
damages. It is a suit to require the 
Corporation to make payment of a sum 
of money which is due to the plaintiff. 

In my judgineut this appeal must be 
dismissed with costs. 

C. C. Ghose, J. — I agree. 

A L /e.K,* Appeal dismissed. 


A, I. R. 1928 Calcutta 745 

C. C. Ghose and Jack, JJ, 
Latobfat Ro'isobiii Bisio<is aid others — 
Accused — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 294 of 1923, Da- 
cidad on 3rd August 1928. 
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Evidence Act, S. 144, III, (6) — Evidence 
oj an approver sought to he corroborated 
with the evidence of confessing accused will 
not Justify conviction of co-accused, 

\Vhere the evidence of an approver is princi- 
pally on the question of conspiracy and where 
that evidence is sought to be corroborated by 
the evidence of the confessing accused, it 
amounts to this that one tainted piece of evi- 
dence is sought to be corroborated by another 
tainted piece of evidence and would not justify 
the conviction of co-accused. [P 74'/ C 2J 

Mrityunjay Chattopadhaya and Pori- 
mal Chandra Gnha — for Appellants. 

C. C. Ghose, J. — In this case there 
are four appellants before us. Appel* 
lant 1 Latafat Hossain Biswas has been 
convicted under S. 307 read with S. 34, 
I.P. C. and under S. 120-B I. P. C., 
appellant 2 Engraj Sekh has been con- 
victed under S. 307 read with S 34 and 
also under S. 120-B. I. P. C., appellant 3 
Khedarali Sekh has been convicted under 
S 307 read with S. 34 and appellant 4 
Kaser Sekh has been convicted under 
S. i20*B I. P. 0. 

The facts involved in this appeal, 
shortly stated, are as follows : Saferud- 
din Biswas and the accused Latafat 
Hossain Biswas are step-brothers. Their 
father Naimuddin died in 1327 B. S. 
and they occupy his pucca house in vil- 
lage Gournagar, P. S. Meherpur. In 
1332 B. S. they partitioned the hou^e 
and property. Latafat occupied the north 
part of the house, Safer the south part. 
Since then they have been on bad terms. 
There were quarrels over the partition 
of the house and the partition of the 
property, particularly certain Post Office 
Cash Certificates left by the father. 
Also Latafat u-ed to sing low songs insult- 
ing. Safer’s wife While Safer retaliated 
by 'singing similarly insulting songs about 
Latafat’s wife and daughters. About 
13th August last Safer was singing some 
such songs and playing on a harmonium 
which he had acquired from a creditor 
when Latafat threatond to shoot him. 
Safer reported this at the -thana. Lata- 
fat’s hate against his stepbrother be- 
came so great that he decided to have 
him put out of the way altogether. So 
he called his halsana Engraj Abdul Gain 
and Alam Sardar and offered them 
Es. 150 between them if they would as- 
sist him in murdering Safer. On the 
night of Sunday, 1st Aswin (18th Bep- 
zemcer) Engraj, Kasar, Alam, Abdul 
Gain, Taherali met in Latafat'a baita- 


khana and Latafat proposed that they 
should kill Safer that night. He asked 
the others to wait and went out to- 
watch Safer’s movements, his intention 
being to catch him on his way from his 
baitakhana into his inner house (andar- 
bati). Safer, however, went too quickly 
intOihis house and bolted the door^so that 
the attack had to be abandoned for that 
night. Next night (Monday) Abdul Gain, 
Kaser, Engraj, Taherali, Alam met agaim 
at Latafat’s baitakhana. Latafat told 
them that the work must be done that 
night positively and that if there were any 
troublesome consequences he would spend 
money and save them. He then went 
out to see what Safer was doing and 
coming back reported that Safer was 
having supper with Meghlal and Mansab- 
and that they would not have long to* 
wait. Presently Saferuddin, Mansab and 
Meghlal came out of Safer’s house and' 
sat in his baitakhana. After a littlo 
Meghlal got up and saying it was time 
for him to be going home to bed took 
his departure. Presently the watchers 
heard Safer say to Mensab that he- 
(Mansab) might also turn in (at the* 
baitakhana) as ho (Safer) was also .going 
otf to bed. 

Immediately Latafat, Kaser, Tahe- 
rali, Engraj, Alam and Abdul Gain 
ran to the door of Safer’s inner house. 
At the door, the approver Abdul Gain 
say?, he saw another man standing but 
in the darkness ho did not recognize 
him. Meantime Safar came out of the 
baitakhana with a lantern in one hand 
and an ink-well and some papers in thn 
other. As soon as he had stepped inside 
the door of his inner compound and was 
approaching the screen wall which is 
just beyond it on the inside, Latafat and 
Khedarali came 'from inside and while' 
Khedar ran past him and took his stand 
by the door Latafat seized him clapping, 
one hand at the back of his head and the 
other over his mouth. Safer dropped 
the lantern, the ink-well and papers on 
the ground and as he struggled and 
shouted the others seized him and threw 
him down, two of them seizing him by 
the legs. Latafat cut him twice on thn 
neck with Ja hasua. Safer seized the 
h^isua getting his hands cut in the pro- 
cess but succeeded in wresting it from 
the grasp of his assailant. Possessed of 
this weopon he*naokod at the two men 
who were holding him down and then 
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another man hit him on the head with 
a lathi and he fell back, was assaulted 
again and became senseless. Before he 
threw the lantern down he had recog" 
nized by its light Latafat and Kedar 
among his assailants. ‘Presently he 
came to as he lay with his head down on 
the ground and percf^ived that somebody 
was holding a hand over his nostrils ; so 
he stopped breathing in order to make 
believe that there was no more life left 
in him. In the belief that he was dead 
his assailants left him there Before 
that, while the attack was in progress, 
Mansab who was lying in the baitakhana 
heard Safer’s cries and went up to the 
door of the ,andarbati. It was closed ; 
so he pushed it open and just then some 
body hit him with a lathi on the arm 
and side. So he rushed off in fear and 
began raising an outcry to rouse the 
neighbours. Meantime the injured Safer 
picked himself up and went outside to 
the village road near by groaning and 
trying to call for assistance. Thera ho 
was found by Mansab, Sabdal, Reaj^ulla, 
Belat, the village Chowkidar Eadali and 
other neighbours who had been roused 
by Mansab’s shouts. Belat was sent to 
fetch Dr Manmatha *Nath Biswas from 
Dariapore about two miles off and first 
aid was rendered to Safer, some rags 
being clumsily tied round his bleeding 
wounds. Ho told them that ho had 
just been attacked by some 5 or 6 men, 
that among them he had recognized his 
stepbrother Latafat and Kedar and that 
he had caught hold of a hasua and 
with it wounded two of his assailants. 
He was brought to the house of Mansab 
Biswas where presently the doctor ar- 
rived and dressed his wounds. 

On behalf of the appellants two con- 
tentions have been put forward before 
us first that the confession of the appel- 
lant Engraj should not have been ad- 
mitted in evidence under S. 30, Evidence 
Act, ai.^ it was not self-incriminatory ; 
and, secondly that the evidence against 
the appellants is that of the approver 
Abdul Gain and the evidence of the ap- 
prover, in the absence of independent 
evidence cannot be corroborated -by the 
evidence of the confessing appellant 
Engraj. 

We have had placed before us the con- 
fession of the appellant J^ngraj. In our 
opinion so far as the charge of cons- 
piracy ander .JS. 120-B I. P. C. is con- 


cerned, that confession was certainly 
self-incriminatory, and therefore it wae 
admissible in evidence under S. 30 Evi- 
dence Act. But having regard to the 
circumstances of this case where thei 
evidence of the approver is principally! 
on the question of conspiracy and where 
that* evidence is sought to be corro- 
borated by the evidence of the confess- 
ing appellant Engraj it amounts to this 
that one tainted piece of evidence is 
sought to be corroborated by another 
tainted piece of evidence. That being, 
so, the rule that has been laid down for 
observance in criminal trials, namely,] 
that it would bo .unsafe to allow thej 
conviction on a charge to remain where] 
the circumstances are such as are indi- 
cated above must bo followed in this 
case, and therefore the result is that the 
conviction of the appellants Latafat Hos'l 
sain and Kaser Sekh, so far as S. 120‘B is/ 
concerned, must be set aside 'As regards 
Engraj, there is his own statement which, 
as indioatad above, was admissible in 
evidence under S. 30, Evidence Act, 
and there is no reason why he should not 
be convicted under S. 120-B, I. P. C. 

As regards the conviction under S. 307 
read with S. 34, there is a large body of 
evidence, namely, the evidence of Bafe- 
ruddin who received no less than 21 in- 
juries aud of Mansab, Yasin and the' 
doctor Manmatha Nath Biswas. That 
evidence was placed before the jury in 
a very fair manner and nothing that has 
been said in the course of argument be- 
fore us can induce us to interfere in any 
way with the conviction under S. 307 
read with S. 34, I. P .0. 

The result, therefore, is that the con- 
viction under S. 120-B of the appellants 
Latafat Hossain and Kaser Sekh is set 
aside and the conviction of the appellants 
Latafat Hossain, Engraj and Khedarali 
under S. 307 re\d with S. 34 I. P. C. is- 
maintained intact. The appellant Kaser 
Sekh whose conviction under S. 120-B is 
set aside must be forthwith released 
from custody. 

Jack, J. — I agree. 

A.L /r.k. Appeals partly allotuecL 
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A. I. R. 1928 Calcutta 748 (1) 

B. B. Ghose AMD Cammiadb, JJ. 

Maffizuddin Bepari — Plaintiff Appel' 
fUeiat. 

V. 

Jelaluddin and others Defendant and 
Pro-forma Defendanfca— Bespondenfes. 


With these directions we set aside the 
order of the Subordinate Judge and send 
back the case for trial of the appeal ao* 
cording to law. 

The costs will abide the final result. 
We assess the hearing-fee at three gold 
mohurs. 

a.l./r k* • remanded^ 


Appeal No. 466 of 1926, Decided on . * r- .. /oi 

5rd February 1928, from order of Offioiat- A. I. R. 1928 Calcutta 748 (2) 

dng Sub-Judge, Faridpur, D/- 6th Sep- Cammiade AND S. K. GhOSE, JJ. 

terabor 1926. Benode Behari Mandal — Plaintiff Ap' 


Civil Ur, Tl, 28 and 29— LocaZ pellant. 

•inveaiitjatxon accepted by trial Court — Appel- y 

2ate Court %f not satisfied with it can direct -r. 

trial Court io take evidence under Ms. 27, 28, Jtiendra Pvosad Chatterji and others 
29 but cannot order retrial. Defendants — Bespondents. 


Where the trial Court has accoptod a certain 
.local investigation made by a commiasioner, 
but the appellate Court 13 dissatisfied with it, 
the latter has no power to reverse the judg- 
ment of the former and send it for re-trial. 
The proper procedure for the appellate Court 
is to issue a commission or direct the trial 
Court to take evidence as providod by O. 41, 
nr. 27, 28 and 20. [P 7 18 C Ij 

Scircit Ghandrci Bctsalc^ Nalini Kurncir 
Mukerjt and Saiya Oharan Pal for Ap- 
pellant. 

Nuriil Iluq — for Bespondents, 

Judgment. — In this case the Sub- 
ordinate Judge has made an order of re- 
mand by setting aside the judgment of 
•the trial Court. His order is not war- 
ranted by the law. If he was dissatisfied 
with the local investigation that was 
made by the commission and accepted 
by the trial Court ho might have himself 
[issued a commissioner or directed the 
lower Court to take evidence as provided 
by Hr 27, 28 and 29 of 0. 41, Civil P.O. 

. The order reversing the judgment of the 
(Munsif and sending it back for re-trial 
ds wrong. Wo are further informed that 
ithe observation made by the Subordinate 
'Judge that the landlady or her sucoessor- 
ia-inberesb should also be made a party 


Appeal No. 1198 of 1926, Decided on 
16th July 1928, from appellate decree 
of Sub-Judge, Burdwan, DA 21st Janu- 
ary 1926. 

Bengal Tenancy Act, S, 87 — Sale o} non- 
transfer able holding — Bart of it in tenants' pos- 
session — There is no abandonment and landlord 
has no right of re-entry. 

A landlord can question the sale of a non- 
transfe^blo ocoupanoy holding only, if ifc h.as 
been Imlowed by complete abandonment of the 
lands by the tenant. Where a tenant remains 
in possession of some of the lands, it follows 
that there has been no abandonment which en- 
titles the landlord to re-enter on the lands m 
possession of the purchaser, as he has not taken 
possession of all the lands in the holding. 

[P 749 C 1] 

Naresh Chandra Sen Gupta hAidi U ru’‘ 
kramdas Ghakrabarti — for Appellant 

Mritunjoy Chatterji for Pramatha 
Nath Bandopadhaya — for Bespondents. 

Judgment. — This is an appeal by the 
plaiotitl in a suit for recovery of posses- 
sion of certain lands on declaration of 
his title. The lands in suit formed parts 
of two different occupancy holdings, one 
bearing a rental of Bs. 37*8 0 and the 
other bearing a rental of Es. 9-4*0 Those 
two tenancies were brought to sale in 
execution of a money decree and they 


is inaccurate and unnecessary, because 
the landlord was already a party to the 
suit. Even if the landlord is nob a party 
he would not be bound by the result of 
the litigation and at the appellate stage 
the Court ought not to have allowed any 
third parson to be added as a party. The 
opinion that if necessary the public 
should be made a party again is unwar- 
ranted, whatever might be the result of 
the salt, the public would not be bound 
and it was not necessary for the Sub- 
ordinate Judge to say that the public 
should be made a party. 


were purchased by the plaintiff, and the 
plaintiff took delivery of possession on 
I2bh December 1921, He was sub- 
sequently dispossessed of some of the lands 
by defendant 1 in collusion with other 
defendants, including the landlords ; and 
the plaintiff brought the suit in order to 
recover possession of the lands of which 
he had been dispossessed. The first Court 
decreed the suit so far it related to lands 
of the tenancy of Bs. 9*4-0 and dismissed 
it in respect of*, the lands of the other 
tenancy. Both parties appealed and the 
learned Subordinate Judge dismissed the 
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suit entirely. As will appear from the 
judgment of the learned Subordinate 
Judge, the plaintiff took care not to take 
possession through Court of the whole 
of the lands of the two tenancies, and 
the plaintiff is now in possession of some 
of the lands of these tenancies, and he 
claims to recover possession of only those 
other lands which were delivered to him, 
and of which he was subsequently dis- 
possessed- The deferfdants set up a story 
that the tenant whoso tenancies were sold 
in execution of the money decree had 
surrendered the holding to the landlords 
prior to the date of the execution sale, 
and that the landlords had hold the lands 
khas for some time and had subsequently 
settled them with defendants 1 and 6. 
Therefore, even according to the case for 
the defence, defendant 6, the original 
tenant, is still in possession of some of 
the lands of the two tenancies. 

As regards the story of the surrender, 
the learned Courts below have found that 
the story is false, and that it has been con- 
cocted with a view to cheat the plaintiff. 
The learned Subordinate Judge has how- 
ever dismissed the plaintiff’s suit, hold- 
ing that because the plaintiff had pur- 
chased the entire holding at the execution 
sale, his purchase was of no effect as 
against the landlords ; and the Subordi- 
nate Judge considered this argument 
sufficient for dismissing the plaintiff’s 
suit. In this he was in error. So far 
as the tenant defendant 6 was concerned 
it was not open to him to question the 
sale. The landlords could only question 
she sale if it had been foPlowed by com- 
plete abandonment of the lands by the 
tenant. As the findings of the Courts 
below are that the tenant is still in pos- 
session of some of the lands, it follows 
that there has been no abandonment 
which entitles the landlords to re-enter. 
The fact that the plaintiff did not taka 
possession of all the lands is a material 
circumstance which the learned Sub- 
ordinate Judge has failed to appreciate. 
It is this circumstance which puts the 
landlords out of the Court in the oaafcter 
of re-entry. The plaintiff is in the posi- 
tion of a purchaser of a portiion of a non- 
transferable occupancy holding as against 
whom no landlord has a right of re-entry. 

The appeal therefore succeeds and the 
suit is decreed in its entirety with costs 
in all Courts. 

a.l./e.k. Appeal succeeded . 
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B. B. Ghose and Cammiade, JJ. 

Haripada Saha and others — Defen- 
dants 1 to 5 — Appellants. 

v- 

Debnath Mandal and others — Plaintiff 
and Defendants 6 to 9— Respondents. 

Appeal No. 243 of 1927, Decided onr 
3l8t January 1928, from order of the 
Offg. Sub- Judge, Borhampur (Murshida- 
bad), D/- ITtih December 1926. 

Civil P. C., 0. 41, Br. 27, 28 and 29~Unsatis- 
factory investigation by the trial Court— -Pro- 
cedure to be adopted by the appellate Court 
laid down. 

Where the appellate Court finds that the 
trial in the trial Court is raisconoeived, it can- 
not Sbt aside the whole judgment simply be- 
cause of the unsatisfactory way in which the 
trial Court dealt with the matter of local 
investigation. The proper procedure is to. 
make an order for local investigation itself or 
direct the trial Court to appoint a Goramis- 
sionor for making a local investigation and 
proceed under 0. 41, Rr. 27, 28 and 29. iVter 
the local investigation is made nnd an\ evi- 
dence desired by the appellate Court to be 
taken is taken, the appellate Court should: 
decide the appeal on all questions arising in 
the suit itself. [p 750 C 1] 

Urukramdas Chakravarty—ior Appel- 
lants. 

Pyari Mohan Cliatterjee — for Respon- 
dents. 

Judgment. — On first reading thei 
judgment it seemed that the Subordinate. 
Judge passed his order under the in- 
herent jurisdiction of the Court to make, 
an order of remand when the trial in the 
first Court is altogether misconceived. 
The trial Court after rejecting the report 
of the commissioner ought to have in. 
the circumstances stated by the Subordi- 
nate Judge ‘issued a fresh commission for 
the purpose of local investigation. There 
is, however, one difficulty in maintaining 
the order as it has been made, and that , 
is this, the Munsif decided all the issues 
including the question of limitation. 
The Subordinate Judge does not say any- 
thing with regard to the question of 
limitation. He set aside the whole- 
judgment simply because of the unsatis- 
factory way in which the trial Court 
dealt with the matter of local investi- 
gation. It appears to us that he was, 
wrong in setting aside the whole judg- 
ment including the finding with regard to . 
the question of limitation upon that,, 
ground. 



750 Calcutta 

We, therefore, set aside the order of 
the Subordinate Judge remanding the 
case after setting aside the judgment of 
the Munsif and in lieu of the order made 
by the Subordinate Judge we direct that 
the appeal be sent back to him for decision. 
Ho may make an order for local investi- 
gation himself or direct the trial Court 
to appoint a commissioner for making a 
'local investigation and he will proceed 
lunder Rr. 27, 28 and 29 of 0. 41. After 
jthe local investigation is made and any 
’evidence that the Subordinate Judge 
’desires to be taken is taken the Subordinate 
ijudgo will decide the appeal on all the 
questions arising in the suit himself. 

The costs will abide the final result. 
We assess the hearing fee at two gold 
imohurs. 

A.L./R.K. Case remanded. 
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Mitter and Mallik, JJ. 

Sihesh Chandra Pakrashi — Defendant 
— Appellant. 

v. 

Bihi Bhusan Boy and others — Plain- 
tiff and Defendants — Respondents. 

Appeal No. 1229 of 1926, Decided on 
26th March 1928, from appellate decree 
of 1st Sub-Judge, Pabna, D/- 26bli Janu- 
ary 1926. 

Bengal Local Self-Government Act 3 (B. C.), 
Election Rules 1 and 42 — Civil Court 
has jurisdiction to set aside an election. 

Where a peraon ia elected as a member of the 
Local Board, a civil Court has jurisdiction to 
entertain a suit to set aside the election as the 
decision by the presiding officer under R. 42 ia 
not final, [P 751 0 1] 

Badha Benode Pal and Jitendra Mohan 
Banerjee — for Appellant. 

Panchanon Ghose and Krishna Lai 
Banerjee for Oirish Chandra Banerjee — 
for Respondents. 

Judgment. — This is an appeal by the 
defendant from a decision of the Subor- 
dinate Judge of Pabna dated 26th Janu- 
ary 1926 which affirmed the decision of 
the Munsif of Serajganj, dated 9th May 
1925. The suit in which this appeal 
arises was for setting aside the election 
of defendant 1 who was elected as a 
member of the Serajgunj Local Board 
and for an injunction restraining him 
from taking his seat as a member of the 
said Board. The main ground on which 
the plaintiif came to Court seems 'to be 
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this, that one Tarak Chandra Banerji 
proposed the plaintid as a candidate for 
election. Objection was taken by defen- 
dant 1 to Tarak’s proposing the plaintiff 
as a candidate for the election, as it was 
said that Tarak was not a qualified voter. 
This objection of defendant 1 seems to 
have prevailed with the presiding officer. 
The plaintiff was also duly seconded by 
another qualified voter and that seconder 
also was held by the' presiding officer not 
qualified to vote. The result was that 
the name of the plaintiff was removed 
from the list of nominated candidates. 
Both the Courts below concurrently 
found that the presiding officer did er- 
roneously hold that Tarak and the se- 
conder were not qualified voters and that 
the decision of the presiding officer was 
wrong. The Munsif, accordingly, de- 
clared 

that the plaintiff was duly proposed and 
seconded as a candidate for election as a mem- 
her of the Serajgunj Local Board at the Sadiya 
Ohandpuc Centre and his name was wrongly 
removed from the list of candidates there, that 
the election of defendant 1 as a member of the 
said Boird from the Chauhati thaua be set 
aside as invalid and that he, the said defen- 
dant 1, be restrained by an injunction from 
sitting and acting as a member of the said 
Board for the said thana. 

This decision was, as I have already 
stated, affirmed by the learned Subor- 
dinate Judge. 

In second appeal, the only substantial 
ground which has been taken by Dr.Radha 
Benode Pal, who has appeared for the 
appellant, is that a suit of this descrip- 
tion does not lie in a civil Court and 
that the civil Court has no jurisdiction 
to entertain the present suit. Reliance 
has been placed on the Election Rules 
Under the Local Self-Government Act 
and special reference is made to R. 1-A. 
These rules were framed under S. 138 (a), 
Bengal Local Self-Government Act 3 
(B. C.), 1885. It appears, however, that 
R. 1-A is of no assistance to the defen- 
dant-appellant, for it seems to us that 
the objections which were taken by the 
plaintiff were such objections as fell 
within R. 42, Election Rules. In order 
to determine as to whether Tarak was a 
qualified voter, it was necessary for the 
presiding officer to determine the objec- 
tions to voters within the meaning of 
R. 42. R. 1-A provides that all disputes 
arising under these rules other than 
objections under Rr. 15 and 42 shall be 
decided by the Magistrate and his deoi- 
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ion shall be final. So according to this 
lies, any objection decided by thepresid- 
ig officer under R. 42 is exempted from 
be rule which makes all other decisions 
f the Magistrate final and not liable to 
e challenged in a civil Court Objections 
rhich were determined, as it appears 
lear from para. 5 of the plaint do come 
nder R. 42 and are, therefore, cognizable 
y the civil Courts. Wo think in this 
iew the decision of the lower Court is 
orreot and that the appeal must, ao‘ 
ordingly, be dismissed with costs. 

A L /b K. Appeal dismissed. 
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Cuming and Mukherji, JJ. 

Madhab Chandra Mandal and others — 
defendants —Appellants. 

•V. 

Tilottama Dasi and others — Plaintiffs 
indTro-forma Defendant — Respondents. 

Appeal No. 829 of 1925, Decided on 
5th February 1928, from appellate decree 
)PAddl Dist. Judge, Midnapore, D/- 22nd 
Tanuary 1925. 

(а) Bengal Tenancy Act, S. lOS-B — Record- 
f -rights — Entry <8 presumed to he correct. 

Every entry in a record of rights shall be 
iresumed to be correct until it is proved by 
vidence to be incorrect. [P 752 C IJ 

(б) Civil P. C., S, 100 — Finding in disregard 
f presumption from an' entry in the record-of- 
ights can be interfered. 

Where the presumption of possession by an 
intry in the record-of-riglits in favour of a 
jertain parson is entirely disregarded, such a 
indmg of fact can be set aside in second appeal. 

[P 752 G 1] 

Fanchanon Ghose and Gancndra Kri“ 
dma Ghose — for Appellants. 

Ilira Lai Chakraharti and Apurha 
jharan Mukerji — for Respondents. 

Cuming, J. — In the suit out of which 
ihis appeal has arispn the plaintiffs sued 
[or a declaration of their title and con- 
firmation of possession and for a declara- 
bion that a certain entry in the record-of- 
rights was incorrect. 

This entry in the record of rights refers 
bo Dags Nos. 1053 and 1057. In the 
record-of'rights these dags are recorded as 
being held by the Gramya Thakurani 
through the shebait Madhab Chandra 
Mandal as a tenant under plaintiff 3 rent- 
free. Plaintiffs 1 and 2 are the widows 
and plaintiff 3 is the daughter of one 


Birkishore Manna. Their case was that 
the dags in dispute were in their khas 
possession. The case of the defence was 
that the lands in suit never belonged to 
the plaintiffs’ alleged landlords and were 
never included in the plaintiffs’ jote but 
that they belonged to the idols Sitala, 
Kali and Mahamaya who were the village 
goddesses of Mauza Golabari, that the 
plaintiffs were never in possession of the 
same but that defendant 2 possessed them 
on behalf of the deities as a shebait. 
Further that the suit was barred by 
limitation. 

The trial Court found that the plain- 
tiffs had title to the lands as claimed hy 
them but held that the suit lands were 
held by the deity as a tenant under the 
plaintiffs without payment of any rent. 
On these findings the trial Court dis- 
missed the plaintiffs' claim for confirma- 
tion of khas possession or recovery of 
khas possession. 

The plaintiffs appealed to the District 
Court. The District Court found that 
the title was with the plaintiffs and 
further found that the plaintiffs were in 
khas possession and were, therefore, en- 
titled to the confirmation of their khas 
possession. 

The defendants have appealed to this 
Court and their contention is that the 
learned Judge has wrongly placed the 
onus on the defendants. It is contended 
that it is not for the defendants to show 
that the entry in the reoord-of-rights was 
right but it is for the plaintiffs who 
challenge the record-of-rights to show 
that it is wrong. 

The learned Judge has dealt with this 
portion of the case in the last paragraph 
of p. 8 of the paper-book where he says: 

As regards the second point I cannot support 
the lower Court’s finding. The defendants must 
show that the presumption claimed by them 
under the record-of-rights. Ex. 11 (i),is based on 
sound basis. 

He then proceeds to deal with the evi- 
dence that the defendants adduced and 
finally comes to the conclusion that the 
defendants have not proved their posses- 
sion or that there is any village deity 
Mahamaya who holds the lands. He 
further finds that there is no evidence of 
the defendants’ possession. The learned 
Judge has obviously approached the case 
from a wrong standpoint. It was for the 
plaintiffs to show that the entry in the 
record-of-rights was incorrect and not for 
the defendants to show that the entry in 
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the r 0 cord“of'right 8 which was in their 
favour was correct. See S. 103-B, Boo. 
Ten. Act. Cl. (3), S. 103-B, Ben. Ten. 
Act provides that: 

Every entry in a record of rights so published 
shall be evidence of the matter referred to in 
such entry, and shall ba presumed to be 
correct until it is proved by evidence to be in- 
correct. 

In dealing with the defendants’ evi- 
dence as regards possession the learned 
Judge has fallen into the same error. He 
remarks that: 

As regards possession the defendants’ evi- 
dence is not at all convincing. PlaintiSs have 
proved their possession both of Dags Nos. 1053 
and 1037. Defendants’ evidence of possession 
of the tank is almost nil. 

He has entirely disregarded the fact 
jthat the entry in the record of rights is 
jin favour of the defendants. It shows 
ithat the defendants are in possession. 

The order of the learned District Judge 
is, therefore, set aside and the appeal sent 
back to him for a re-hearing bearing in 
mind the observations we have made 

With regard to the quoi.tion of title it 
has already been deluded in favour of the 
plaintiffs and has not been challenged by 
the defendants in this Court. That ques- 
tion will not be re-opanod. 

Costs of this appeal will abide the final 
result. 

Mukherji, J.— I agree. 

A.L /r.k. Case remanded. 

A. I. R. 1928 Calcutta 752 

C. 0. Gho’se and Jack, JJ. 

Naivabali and others — Accused — Ap- 
pellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 281 of 1923, De- 
cided on 3rd August 1928. 

Penal Code, Ss, 302 and 109 — Accused 
orderiyig to beat certain men — a restilt of 
heating some persons dying — Accused is guilty 
of abetment oj murder. 

Where a persou orders his men to beat the 
other party and in consequence of that order 
the people of that party are beaten and as a 
result some men are killed, that person is 
guilty of abetment of murder : A. I. li, 1928 
Pat. 100, FolU [P 752 0 2] 

Mritunjoy Ghatterjee, Prem Ranjan 
Boy Choivdhury and Biraj Mohan Boy — 
for Appellants. 

Khundkar — for the Crown. 

C C. Ghose, J. — This appeal was 
argued at considerable length yesterday 


and also to-day. Various points have 
been urged before ua with a view to show 
that there are serious misdirections in 
the learned Judge’s charge to the jury. 
As a matter of fact, the learned Judge’s 
charge to the jury has bean subjected to 
very minute oriticizm ; bub on the fullest 
consideration we are unable to say that 
any portion of the charge can bo assailed 
on the ground of misdirection. 

There is, however, ' one point which 
requires consideration and it is this. It 
is said that as regards the appellant,. 
Nawab Ali, who was charged under 
S 302 read with S, 109 I. P C , among 
other seotiows, the learned Judge’s expla- 
nation of S. 109 was defective in this 
that he used language from which it 
might ba construed that the learned 
Judge was of opinion that if Nawa^b Ali 
ordered his men to beat and if the killing 
of Hamijuddin was committed in con- 
sequence of his order to beat, Nawab Ali 
was to be held guilty of abetment of the 
act of killing The sentence in the charge 
referred to above, by itself, may be open 
to misconstruction ; but wo have gob to 
read that sentence bearing in mind tib 
facts of this case and the facts are as 
follows : According to the case for the 
prosecution, the complainant Ismail, who 
had mortgaged the land (plot No. 118) to 
Nawab Ali, retook possession of the same 
as Nawab had nob paid the rent due to 
the superior landlord. It is said that on 
the day of the occurrence Ismail was 
cutting paddy of that plot when the 
accused with a large number of men 
about 40 in number came in a boat armed 
with lejas, lathis and ramdaos and pro- 
tested against Ismail’s cutting of the 
paddy. A quarrel ensued in the course 
of which, under Nawab All’s orders, 
Ismail’s party was attacked and as- 
saulted, as a result of which Hamijuddin 
and Abdul Majid were seriously wounded 
and as the result of • the wounds they 
died. Now, if, as a matter of fact, the 
facts were, as indicated above, then if 
the learned Judge had said that upon 
Nawab Ali ordering his men to beat the 
opposite party and in consequence of 
which order the people who were opposed 
to Nawab Ali’s party were beaten and as 
a result two men were killed, Nawab 
Ali would undoubtedly be held guilty of 
abetment of murder, then in the oiroum- 
stances of this case there was and would 
have been nothing wrong. We are for- 
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tified ia the view we take by the decision 
of the Pdtna High Court in the oise of 
Ghartfhyam Singh v. E^nperor (1), the 
passage with which we are concerned 
occurring at p. 635. That being so, 
we see no reason whatsoever for interfer- 
ing in this appeal with the order made 
by the learned Sessions Judge. 

The result is that the appeal is 
dismissed. > 

Jack, J. — I agree. 

A.L./r.K. Appeal dismissed. 

"(rj a". I. K. i9Jd Pelt. 100=0 Pat. b27. 


A. I. R.n 1928 Calcutta 753 (1) 

Cammiade, J. 

Gohinda Bam Agarwala — Plaintilf — 
Petitioner. 

V. 

Dulu Pada Diitta and others — • Defen- 
dants — Opposite Parties 

Civil Rubi No. 38L of 1928, Decided on 
15th Juno 1928. 

Court- fees Act, S. 7 (11) (oc) — Determination 
of tenancy — Tenant not holding over, is a tres- 
passer holding over — Suit for ejectment cannot 
be valued under S. 7 (11) (cc). 

A tenaat whose baadQoy h is been determiaed 
and 13 nob \ beaaab holding over, is a trespasser 
holding on. A suib for ejeobrnenb of such a ten- 
ant does not fall within the meaning of S. 7 
(11) (oo) and the suit must be valued otherwise 
than under its provisions. [P 753 G 2] 

Herambo Ghaudra Guha, J nan Ghan‘ 
dra Bog and Prohhat Ghaudra Das — for 
Petitioner. 

Byom Kesh Basil — for Opposite Parties. 

Judgment — The question arising for 
decision in this rule is wnether or not the 
Courts below have rightly refused to 
allow the plainbilf, who is the petitioner 
before this Court, to value his suit under 
the provisions of S. 7, para. (II), sub- 
Cl. (cc), Court-fees Aot. The tenancy 
that had existed and had been held by the 
defendant had been terminated ; and the 
suit was one for ejeotmaab of the defen- 
dant as a trespasser The plainbitf sought 
to value his suit under the clause referred 
to above ou the assertion that for the 
purposes of the valuation of the suib the 
defendant was still a tenant. Thera is 
nothing in the wording of the sub-clause 
to lead to any such conclusion. That 
sub -clause reads as follows : 

For the recovery of iranovible property from 
a tenant inoludiag a tenant holding over after 
the determination of the tei^^ncy. 

1928 C/95 & 96 
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Once the tenancy had been determined 
the person who has been a tenant became 
a trespasser holding on, and he could 
only be a tenant holding over provided 
such holding over was with the consent, 
express or implied, of the landlord It is 
possible that the legislature intended to 
reduce the Cnurt-fee payable in suits such 
as the present. But that view may also 
be doubted considering that the legislature 
thought it necessary to add that the term 
“tenant'’ would include a tenant who held 
over, [b seems as if there can be no roooa 
for holding that the legislature intended 
to include under the term ‘tenant” per- 
sons who had ceased to be tenants alto- 
gether. However, we can only act on the 
words to be found in the statute and as 
the defendant does not fall within the 
category of tenants or tenants holding 
over after the determination of the ten- 
ancy the Courts below were right in hold- 
ing that the sub-clause referred to above 
does nob applv, and the suit must be 
valued otherwise than under its provi- 
sions. 

The rule is, accordingly, discharged 
with costs — hearing-fee, two gold mohurs. 

Let the record be sent down at once. 

A L./r.K. Buie discharged. 


>5^ A. I. R. 1928 Calcutta 753 (2) 

B. B. Ghose and Basu, JJ. 

Saberjan Bibi and others — Plaintiffs — 
Appellants. 

V 

Kantari Bibi and others — Defendants— 
Respondents. 

Appeal No. 502 of 1927, Decided on 
27th July 1928, from appellate order of 
2Qd Addl. Disb. Judge, Bakargauj, D/- 4th 
July 1927. 

^ Civil P. C., S. 47 — Final decree ‘for par- 
tition — • Dispute regarding adjustment falls 
tinder S. 47. 

Where the commissioner went to deliver pos- 
session of certain properties in tonus of the 
final decree for partition, and objection was 
put forth by one of the parties that there was 
an adjustment of the decree in contravention of 
the final decree, 

Held: that a dispute with regard to adjust- 
ment of the decree with regard to possession is 
a dispute under S. 47 and it must be decided by 
the executing Court whether there was such an 
adjustment or not. [P '^54 C 

Jatish Chandra Guha — for Appellants. 

Na usher Ali — for Respondents. 
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Judgment. — This appeal arises out ol 
aipplioation relating to delivery of posses- 
sion in execution of a partition decree 
The appellants before us are plaintiffs 1 
bo 3 or their heirs and the respondents- 
plaintiffs 4 to 6. The defendants in the 
suit have no interest in the proceedings. 
But in a partition suit every plaintiff 
may be in the position of a defendant. 
Therefore the question of the parties being 
ranged on the same side in the suit is of 
10 moment in this particular cise. The 
3ontroversy between the contending par- 
ses to this appeal was with regard to 
lolivery of possession in respect of four 
lags of the properties in suit, that is to 
3ay dags 134 and 135 on one side and 
lags 164 and 165 on the other. The dis- 
pute was that the respondents, the oppo- 
dte parties before the trial Court, claimed 
;hat the final decree had been adjusted 
jetween the parties in this way, that the 
)otibioners the appellants before us would 
^ot dags 164 and 165, while the opposite 
larties would get the other two dags. 
This was, however, in'oontravention of the 
inal decree as made. The petitioners ob- 
eoted that there was no such adjustment 
)f the decree and this objection arose 
vhen the commissioner went to deliver 
possession in terms of the final decree for 
partition. The Subordinate Judge allowed 
he petitioners’ objection and made an 
irder that possession should bo delivered 
^s in the final decree for partition. The 
ipposite party appealed before the Dis- 
rict Judge and the District Judge was of 
ipinion that this matter did not arise 
inder S. 47, Civil P C , and the order of 
he Subordinate Judge was without juris- 
iiotion as the decree had boon finally 
atisfied. 

Obviously the District Judge was in 
irror. The authority that he cited in 
mpport of his opinion has no bearing on 
,he present case. Here possession was 
^sked to be delivered according to the 
inal decree and such delivery of posses- 
ion must be held to be in execution of 
he decree, and when the dispute arose 
/ith regard to such delivery of possession 
b was a dispute falling under S. 47, Civil 
\ C. The District Judge was also in 
rror in holding that the decree had been 
ully satisfied, because it was not a fact 
hat possession was fully delivered in ac- 
ordance with the decree as the peti- 
ioners the appellants before us object^ed 
0 the delivery of possession in terms of 


the alleged settlement between the par- 
ties. 

The judgment and order of the District 
Judge are therefore set aside and the case 
sent back to the lower appellate Court 
for decision on the merits as to whether 
there was really an adjustment or not. 

The costs will abide the final result. 
We assess the hearing* fee at three gold 
mohurs. 

A. Ti /k.k. Case remanded. 
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Mullick and Garlick, JJ. 


Hemeswar Barua — Plaintiff — Appel- 
lant. 


V. 


Poal Chandra Bora and another — Res- 
pondents 

Appeals Nos. 2678 of 1925 and 164 of 
1926, Decided on 5th July 1928, from 
appellate decrees of Sub-Judge, Tezpur, 
D/- 8bh July 1925. 

jJ? {a) Specific Performance — Agreement for 
sale — Possession delivered under .an unregts^ 
tered kobaUi — Limitation for sped fic perform 
mance dates fiom knowledge of sale to subse- 
quent purchaser. 

The cause of action for a suit for specific 
performance of contract for sale by a person 
who is in possession of the property in pursu- 
ance of an unregistered kobala dates from the 
time when he becomes aware of a subsequent 
sale by his vendor. [P 755 G 1, 2] 

(6) Registration Act, S. 49 — Agreement for 
sale proved by parol evidence — This evidence 
reinforced by the fact of possession and pay- 
ment of revenue — Making use of the document 
of the agreement is not illegal. 

Where there was parol evidence of an agree- 
ment for sale and evidence was reinforced by 
the fact that the person producing an unregis- 
tered document to prove an agreement of sale, 
was in possession of that land and was also 
paying Government revenue, 

Held : that there is no illegality in making 
use of that document : 18 C, W, N. 445, Ref, 

[P 755 G 2] 

(c) Registration Act, S. 48 — Subsequent pur- 
chaser knoiuing prior ageement .to sell gets no 
right to the property. 

Where a subsequent purchaser is aware of a 
previous agreement of sale of the same property 
to another person, the former acquires no title 
to the property. [P 756 C 1] 

Hemendra Kumar Das — for Appellant; 

Mrity unjay G hatter jee and Biraj Mohan 
Boy — for Respondents. 

Garlick, J. — The plaintiff -appellant 
bought the suit land by two separate 
kobalas from Mt. Abari Defalani, defen- 
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danfc 2, of Suit No 739, and from Taran 
Dafla defendant 2, of Suit No 752 in April 
1923. But defendant 1 prevented him 
from taking possession of the land saying 
that he had bought it from the Daflas 
some years earlier. So the plaintiff * filed 
two suits for declaration of title and deli- 
very of possession. His kobalas are 
registered kobalas although they did not 
require registration, the consideration 
being Rs 80 in the one and Rs 20 in the 
other. 

Defendant 1 says that ho bought the 
suit land in April 1918 from two vendors 
of the plaintiff and a third Dafla named 
Hari for Rs. 180. But the sale-deed is 
unregistered, lie has, however, possessed 
the land and paid Government revenue for 
it ever since his purchase. 

The Daflas left the village, at about 
the time of the sale to defendant 1. The 
Court of first instance found that defen- 
dant 1 was in possession by -virtue of his 
puiKjhase and that the plaintiff was aware 
of the salo to him and of his possession 
at the time when he bought the land 
The plaintiff paid a very low price and 
registered the two kobalas unnecessarily 
beciuse he knew of defendant i’s purchase 
and wanted to defraud -him. 

Both the Courts below have found that 
though the unregistered kobala of defen- 
dant 1 ought to have- been registered it is 
admissible in evidence to prove the agree- 
ment to sell ; and that that agreement 
having been part performed by defendant 
1 is enforcible as if there had been a com- 
plete! sale. The plaintiff’s two suits 
have, therefore, been dismissed and he 
has filed these two appeals. The grounds 
of the appeals are first that an unregis- 
tered kobala with a consideration of 
Rs 180 was not admissible in evidence, 
second that without that document there 
was no foundation for the doctrine of 
part performance, and third that the doc- 
trine of part performance does not apply 
because a suit for specific performance of 
the contract was time barred. 

In the present case a suit for specific 
performance of the unregistered kobala 
was not time barred at the date of the 
plaintiff’s suit for though the unregistered 
kobala was executed in April 1918 there 
is nothing to indicate that the defendants 
had refused to register it. The ‘cause of 
action for a suit for specific performance 
of the contract for salo would date from 
the time when defendant 1 became aware 


Calcutta 755 

that his vendors had sold the land to the 
plaintiff. The s'econd sale was in April 
1923 and this suit was instituted in 1921. 
A suit for spscific performance of the 
defendants’ kobala was not, therefore, 
time barred when the plaintiff instituted 
the present suit. 

It i^ argued that S. 49, Registration 
Act, prevents an unregistered kobala, 
which ought to be registered from being 
received as evidence of any transaction 
affecting the land and that it cannot, 
therefore, be sued as a basis for the doc- 
trine of part performance. The ruling 
reported in Sanjih Chandra Sayal v San’ 
tosh Kamar Lahiri (1) was cited in sup- 
port of this contention 

In the face of Ss 17 and 49, Registra- 
tion Act, and the ruling just cited it is 
difiicult to say that this unregistered 
document was rightly admitted in evi- 
dence But it has often been held that a 
sale-deed which is not admissible as a 
proof of title to land is nevertheless ad- 
missible for some collateral purpose ; and 
in some cases it has been held that such 
a document is admi-^sible to prove the 
existence of an agreement for sale for the 
purpose of applying the doctrine of part 
performance. In the present case there 
is also parol evidence of an agreement for 
sale. And this evidence is reinforced by 
the fact that the defendants were in pos- 
session of tho land and were paying 
Government revenue for it. Their pos- 
session of the land and payment of re- 
venue can only be accounted for by the 
fact that they had bought the land. There- 
fore, even without using this unregistered 
document there is evidence which can bo 
relied on to show that there was an 
agreement for sale and that they took 
possession of the land in consequence of 
that agreement In a ruling reported in 
Puchha Lai v. Kunj Behan Lai (2) a 
similar unregistered document was ad- 
mitted as evidence of tho existence of an 
agreement for sale and was used as a 
foundation for the doctrine of part per- 
formance. We are of opinion, therefore, 
that the lower Courts committed no ille- 
gality in making use of this document. 

tt has been found that defendant 1 ac- 
tually paid the consideration agreed upon 
and took possession of the land in conse- 
quence of that payment. His part of the 

(1) A.I.R. 1922 Cal. 436>=l9 CalT sO?- ^ 

[1913J 18 C.W.N. 445=20 I.C. 803=19 0, 
L.J. 213. 
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contract was performed. And equity re* 
quires that the vendors’ part of the con- 
tract should also bo performed. By vir- 
tue of the doctrine of part performance 
the agreement to sell the land 'to the de- 
fendants coupled with the payment of 
consideration money and delivery of pos- 
session was equivalent to a completed 
sale. The plaintitf, therefore, acquired 
no title by his subsequent purchase from 
the same vendors. The lower Courts 
have held that he was not a bona fide 
purchaser without notice of -the sale but 
that he was aware both of the sale and of 
the defendant’s possession of the land 
and that he bought the land at a low 
price for that reason. Both the appeals 
are dismissed with costs. 

Mullick, J.--I agree. 

A L./b.K, Appeals dismissed, 

A. I. R. 1928 Calcutta 756 

Costello, J. 

Mulchand Jhoomer — Applicant, 
v. 

Q. It. Martindale — Opposite Party. 

Civil Suit No. 2 {46 of 1927, Decided 
on 3rd February 19.:28. 

(а) Calcutta High Court Rules — Variation 
of order — Practice and procedure indicated. 

When a draft form of an order ia sottled. it 
is the duty of the Registrar at once to pass and 
enter the order in the register. Any party 
who desires to object to the terms of it as set- 
tled, should intimate to the Registrar that he 
intends to give a notice of motion to vary the 
order. He must state what variation he de- 
sires and then be must move the Court to have 
the variation made. IP 75G 0 2] 

(б) Calcutta High Court Rules— Court may 
vary its otun order settled^ passed and entered 
by the Registrar, 

The Court has jurisdiction over its own 
records, and if it finds that the order as passed 
and entered oontaius an adjudication upon 
that which the Court iu fact has never adjudi- 
cated Upon, it has jurisdiction which it will 
in a proper case exercise to correot its records 
in accordance with the order really pro- 
nounced. In re : Swire Mellor v. Swire : 
(1885) 30 Ch, D 2B9, Foil. [P 756 G 2] 

S. M. Bo^e — for Applicant. 

Barioell — for Opposite Party. 

Order . — This is an application to 
vary an order after it has been passed by 
the Eegistrar of this Court and entered. 
In a matter of this kind I think the 
practice in this country is the same jia 
it is in England namely as laid down 
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by Lord Justice Cotton in the case of 
In re : Swire Mellor v. Swire (l) at 
p. 242, where the learned Lord Justice 
says : 

The regular course ia this that when an 
order is aetCed any party who desired to ob- 
ject to the berms of ic as seUled should inti- 
mate to the Kegistrar that he intends to give 
a notice of motion to vary the order* He, 
muat state what variation he desires and then 
he must move the Court, a,t the risk of costs, 
to have that variation made. It is the duty 
of the Registrar at once to pass und enter the 
order when settled, unless some of the parties 
state that they intend to move to vary it. It 
would cause delay in the Registrar’s office if 
any one, by simply saying ‘‘ i object to that 
form of order ” without giving notice to vary 
it, could prevent the Registrar from going on 
to pa^s and enter it 

Then the learned Lord Justice goes 
to say ; 

but although that is the regular course, and 
it is only in special oirournstancss that the 
Court will interfere with an order which has 
been passed and entered, except in cases of a 
mere slip or verbal inaccuracy yet in my 
opinion the Court has jurisdiction over its own 
records, and if it finds th.it the order' as* 
passed a id entered contains an adjudication 
u^mn that which the Court in fact has never 
adjudicated upon, then, in mv opinion, it has 
jurisdiction whioh it will in a proper case 
exercise to correct its record, that it may be 
in accordance with the order really pro- 
nouncei. 

I entirely agree with the observations 
of the learned Lord Justice and as I have- 
said I think that is the correot state- 
ment of the law as applicable in this- 
Court as well as the Court s in England. 
The whole question, therefore, which I 
have to determine is whether or not 
in the circumstances of this case I 
ou..,ht to interfere with the order which 
has been passed and entered, because it 
is clear and it is not disputed that in the^ 
present instance the ordinary course 
was followed and the Registrar sent to- 
the solicitors ot the parties the draft 
form ot Older and each of these solicitors 
returned these drafts to the Registrar 
with certain alterations and signed it 
as being approved by him subject to 
such alterations ; the notice of motion irt 
the present case is to the eflect that the 
defendant asks for an oroor that an order 
made by me on 12tli December 1927, be 
amended by the deletion of the words 
“ all account books, papers, memoranda, 
and writings relating thereto.” The« 
notice also says that the defendant will 
ask “for an order that he is entitled to 

liT [18877 

L. T. i05. 
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the possession and delivery to him of 
all the books and dooiimeafcs whatsoever 
raUbiog to his business The draft 
forms of order which were sent to the 
parties contained the clause which is 
now objected to. It is as follows : 

And it 13 further ordered that the plaintiff 
firm and all parsons cluming under them do 
deliver uo qmec possession of the said goods 
together with all aocbunt books, papers, memo- 
randa and writings relating thereto to the 
fiaid Receivers. 

Neither of the solicitors to the parties 
objected to the presonco of that clause 
in the draft order, but only made certain 
other alterations in the draft Accord- 
ingly it may bo said that they “ settled ” 
the order and it was passed by the 
Eegisbrar and entered by him. 

Now it is said on behalf of the 
defendant that I ought to order the 
deletion of the clause relating to account 
books and so on on the ground that the 
order as it stands does nob really re* 
present the intention and meaning of 
the order which I made on I2bh Decem- 
ber 19J7, and to a large degree that is 
so, because so far as my recollection 
goes (and it is admitted on both sides to 
be correct) nothing whatever was said on 
that occasion with regard to the account 
books and papers and other writings 
relating to the goods in question in the 
suit. It is true that in his affidavit 
the defendant did explain at the time 
that the “ financier ” on or about the 
date mentioned seized 

my stock* books, bill-books, bill- registers, 
ohalan* books and order books and that they 
utill hold tho same and refused to return them 
in spite demands. 

Now what happened on 12bh Decern" 
ber was that ia a sense there was a 
consent order or rather an order by 
consent in that various terms were sug" 
gestad bj the parties and accepted by 
them as being the kind of order which 
ouglifc to bo made in the circumstances 
of the case in I the effect of that order 
was that the ‘ Barlock ” type-writers 
which ware seized by tho plaintiff and 
also certain other goods which the de- 
fendant had in nis possession for sale 
on commi3aion--all tho-e goods would 
be put into the hands of the Receivers 
to be sold by them and the sale proceeds 
retained by them pen ling the determina- 
tion of the issues in the suit. It 'was 
conceded by the learned counsel for the 
plaintiff that oerbain furniture belonging 
to the defendant had also been seized by 


the plaintiff and in particular certain 
office articles and office furniture was 
seized and I came to the conclusion that 
in ord r that the defendant might pro- 
perly be in a position to continue carry- 
ing on his business those a»fficles ought 
to be hold by the Receivers and made 
available for the use of the defendant in 
order that he should not be hampered 
in the continuance of his business. 
It may well be that had the 
question of the account books, papers 
and memoranda an I writing relating 
to the goods been specifically men- 
tioned I -ho Id have made a similar 
order with regard to them. However as 
I have pointed out nothing was said 
with regard to tho destination of the 
documents in the case but on the other 
hand the order was drawn up in the 
manner which I have already described. 
On a subseqaont occasion an applioation 
was made bo me that the terms of that 
order might be complied with by the 
plaintiff in that they should be ordered 
to hand over to the Receivers the books 
of account and so on and in fact that 
has been done. 

The position now is that these ac- 
count books, papers, memoranda and 
other writings etc , 'are in tho hands 
of the Receivers and in fact m the physi- 
cal possession of one of the Receivers 
who happens to bo the solicitor of the 
defendant. The second part of the order 
now asks for that the defendant himself 
should be put into the possession of all 
these books and other doo iments. I am, 
however, informed by the counsel for the 
plaintiff that tho question of the owner- 
ship and title to these documents is one 
of the matters in dispute in the suit and 
tho plaintiff also says that he takes the 
view that there might be a risk that the 
documents may be tampered with. Be 
that as it may, I think having regard to 
the fact that nothing whatsoever was 
said about the books of account at the 
time when the matter was originally 
before me and therefore there can be any 
real ‘question of carrying the original 
intention and meaning of the 'order 
which I then made, it is not right that 
I should amend the order as drawn up 
and apparently settled and approved by 
the solicitors for the parties. It is 
desirable that nothing should be done 
to hamper but at the same time noth- 
ing should be done which might in any 
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way injuriously affect the rights of the 
plaintiffs seeing therefore that the owner- 
ship and title to these documents 
in dispute. I think on the whole it is 
desirable that they should be in the hands 
of the Receivers They should how- 
ever give every 'possible facility to the 
defendant for making use of the books 
for the purpose of carrying on the busi- 
ness pending the trial of the action. 

The suit is fixed to bo tried on 19th 
February which is only a short time 
from this day In all the circumstances 
of the case I do not think that the de- 
fendant can be seriously damnified if the 
documents remain in the custody of the 
Receivers Looking at the matter as a 
whole and having regard to the consi- 
deration I have mentioned I do not 
think this is a case where I ought to 
interfere -with the order as settled, 
passed and entered nor do I think that 
having regard to the question of title of 
these documents which has been raised 
that I ought to deal with the matter on 
an interlocutory application otherwise 
than to insure the preservation of the 
property in dispute and that both par- 
ties should have such access as is neces- 
s«<ry for protecting their interests. It 
follows therefore that this application 
must be dismissed. Costs — costs in the 
cause. 

A.L./r.k, Application dismissed. 
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Cammiade and S K. Ghosk, JJ. 

Raj Gopal Bhattacharji and another — 
Defendants 1 and 2— Appellants. 

V. 

Sarat Kumari Plaintiff— Res- 

pondent. 

Appeal No 1612 of 1928, Decided on 
26th July 1928, from appellate decree of 
Addl. Dist. Judge, 21 Parganas, D/- 3lst 
March 1926. 

Cxvil 1\ C., S. 11, JUxpl, {2)--Finding as to 
possession on a certain date tn a suit under 
Sped fie Relief Act, S. 9, caii operate as res 
Judicata. 

Where it was decided in a suit under S. 9, 
Specific Relief Act, that the plaintiff was not in 
possession of a certain property from a certain 
date, the question covered by that finding can- 
not be reagitated between the parties and is 
res judicata in a suit for possession on declara- 
tion of plaintiff’s title. [P 768 C 2J 
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Htra Lai Chakravarty — for Appellants. 

Bhaqirath Chandra Das and Manmo- 
han Banerji — for Respondents. 

Judgment — This is an appeal by de- 
fendants 1 and 2 in a suit for recovery of 
possession of certain lands on declaration 
of the plaintiffs title. The suit was 
instituted on 10th May 1922. It would 
appear that on 3rd June 1910 the plain- 
tiff had instituted a suit against the 
defendants under S. 9, Specil.c Relief 
Act, and that that suit had been oismissed 
on the ground that the plaintiff had failed 
to prove that she bad been in possession 
within six months of the date of the suit. 
The learned Munsif who tried the present 
suit held that the present suit was 
barred by limitation under the provisions 
of Art 142, Lira, Act. The learned Court 
of appeal below has reversed the decree 
of the Munsif, holding that the finding 
in the possessory suit that the plaintiff’ 
had not been in possession for at least six 
months before the date of that suit is not 
res judicata in the present suit. We are 
unable to agree with the view of the law 
taken by the learned Judge Under the 
provisions of Expl (2), S. 11, Civil P. 0.,! 
the fact that no right of appeal existsl 
against a decision does not in any wayl 
affect the operation of the rule of res 
ludicata. The decision in the suit under' 
S 9, Specific Relief Act, was not subject 
to appeal ; but that fact alone will not 
make the point decided in that case 
any the less res judicata in subsequent 
litigation between the parties. It was 
decided by the Munsif in the suit under 
S. 9, Specific Relief Act, that the plaintiff 
had not been in possession at least from 
3rd December 1909; and the question 
covered by that finding cannot be reagi- 
tated between the parties It is not 
open to the plaintiff to reassert that she 
had been in possession at any time bet- 
ween 3rd December 1909 and 3rd June 
1910. As that question was res judicata^ 
it follows that the present suit was not 
within time. 

The appeal is allowed. The judgment 
and decree of the lower appellate Court 
are set aside, and those of the Munsif 
restored with costs in this Court and in 
the Court of appeal below. 

A.L./r.k. Appeal allowed. 
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B. B. Chose and Bose, JJ. 

Bharatesivari Das — Doorea-hoider — 
Appellant. 

V. 

Bhagaban Chandra Chakrabiirty and 
others — Judgment-Debtors — Respondents. 

Appeal No. 160 of 1927, Decided on 
23rd July 1928, from appellate order of 
Sub- Judge , Zillah Tippera, D/- 1 1th 
December 1926. 

(c) Hindu law — Daughters inheriting the 
property of their father, dispoisessed^SuH 
for recovery of possession and mesne profits 
decreed — Death of one of them during an 
appeal against the final decree for mesne pro- 
fits — Decree for mesne profits is a j'>art of the 
estate of the father ufiless the deceased treated 
her share as distinct from paternal estate. 

Two sistora B aad J , who hid laheritod the 
estate of their father, obtained a decree for 
recovery of possession and mesne profits against 
the persons who *had dispossessed them. The 
two agisters sold the land thus recovered. Later 
on, final decree ascertaining the mesne profits 
was made. The judgment-debtor unsucessfully 
preferred appeals.- Daring the pendency of 
those appeals, J died and her sons were brought 
on record in spite of B's application claiming 
herself as J’s legal reprosenDative, which was 
the undecided. B then applied for ^eco^er> of 
entire amount by execution. 

Held : that a decree for mesne profits should 
be considered as part of the estate of the father 
of the two sisters, since J hid not treated her 
share of the decretal amount as distinct from 
the piternal estate. B was, therefore, entitled 
to realize the entire decree : 10 Cal. 324 (P.C.), 
liel. on.\ 22 Mad. 35G, 28 Mad. 1; 10 Bom. 478 ; 
41 All. 350 ; and 20 CaU 433 (P.C.); Discussed. 

[P 760 C2J 

(b) Civil P. C., 0. 2L, R. 15 — Joint decree- 
holder is not bound by payment to the alleged 
legal representativQ which was certified by him 
without notice to joint decree-holder— Civil 
P. C., 0. 21, R. 2. 

Where alleged logid representatives of one of 
the joint decree-holders who were not in f^w 
entitled to succeed as legal representative 
received partial piyment and certified it with- 
out notice to other joint decree-holder, the 
joint decree-holder is entitled to contest the 
certificate and is not bound by the pavment. 

[P 760 G 1] 

Birendra Ghaadra Das — for Appellant. 

U penira Kumar Ray— lot Respon- 
dents. 

B, B. Ghose, J . — This is an appeal by 
the deoree-holder against an order of the 
Subordinate Judge modifying the order 
of the MunsiJ by which he directed that 
the decree-holder oould only proceed ‘to 
execute the decree for only oue-half of 
the decretal amount. * 

The dispute between the parties arose 


in this way. There were two sisters 
Bharateswari and Jagneswari, of whom 
Bharateswari is now surviving and she 
is the appellant before us. It appears 
that they were dispossessed of a certain 
property and those two sisters obtained 
a decree for recovery of possession and 
mesne profits against the judgment-debt- 
ors on 23rd September 19 L6. On 19th 
October 1916 the land for which the 
decree for possession and mesne profits 
was obtained was sold to one Purna 
Chandra Das by the two sisters The 
final decree ascertaining the mesne pro- 
fits was made by the Court on 15th 
September 1919 Against that decree 
there was an appeal and a second appeal, 
both of which were dismissed. During 
the pendency of the appeal Jagneswari 
died and her sons wore brought on the 
record at the instance of the judgment- 
debtors Bharatoswari presented a peti- 
tion to the effect that she was the legal 
representative of her sister and had 
obtained her interest in the decree by 
survivorship. The question does not 
appear to have been decided by the Court. 
After the final dismis-al of the appeal 
by the judgment-debtors against the part 
of the decree ascertaining mesne profits 
Bharateswari made an application for 
execution of the entire amount of the 
decree on 7th November 1924, and the 
present appeal arises out of that ap- 
plication. 

The Mun^iff allowed the application 
after rejecting the objection of the judg- 
ment-debtors. The objection of the 
judgment debtors appears to have been 
twofold, first that they have paid half of 
the decretal amount to the guardian of 
the minor sons of Jagneswari and that 
certificate of satisfaction had been made 
by the executing Court to that extent 
and therefore Bharateswari is not entitled 
to execute the entire decree. The second 
objection was that this money in the 
shape of mesne profits was the separate 
property of Jagneswari as her stridhan 
which after her death would go to her 
heir and would not follow the estate. It 
is necessary to mention that the two 
sisters had inherited the estate of their 
father with regard to which the decree 
for mesne profits was obtained. The 
Munsiff, as I have already said, held that 
Bharateswari was entitled to execute the 
entire decree. With regard to the ques- 
tion of satisfaction he seems to have held 
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that fihere was no real satisfacfeion be- 
cause the guardian of the minor sons of 
Jagneswari Reems to h ive filed a petition 
of disclaimer as regirds the receipt of 
money. In any case he held that that 
payment even if i^. had been made to the 
father of the minor sons of Jagneswari 
would not prevent Bharatoswari from 
executing the decree. The learned ad- 
vocate for nhe respondents contends that 
when there is that certificate of payment 
of half of the decretal amount the Court 
could not go behind that order or set 
aside the previous order of the executing 
Court. The short answer to that is that 
the judgment-debtors could not pay any 
amount as his share to a decree-holder 
on the record. The decree was never 
divided into two halves. The order 
admittedly was not acquiesced in by 
Bharateswari and it does not appear that 
she was given notice of this payment and 
certificate. That bein^ so she is entitled 
to contest the certificate and the Munsiff 
was right in holding that she is not 
bound by it. 

The order of the Munsiff was appealed 
against and on appeal the Subordinate 
Judge held that the mesne profits could 
not be a part of the corpus of the father's 
estate because the two sisters had sold 
the land for which the decree for mesne 
profits was obtained His argument was 
that at the time when the decree for 
mesne profits was made in 1919 there 
was no corpus in the shape of paternal 
property to which thi-! sum of money 
can be taken as an accretion as the pro- 
perty had been sold to a third person and 
there was no paternal estate in the hands 
of the two daughters. This argument is 
clearly fallacious and the learned ad- 
vooAto for the respondents does not base 
his argument upon that view. The pro- 
perty is not gone. The right which 
accrued to the decree holders was on 
account of their having been dispossessed 
of the property and thoir rights were 
certainly referable to the ownership of 
the land in question. 

The whole question is whether this 
sura of money in the shape of mesne 
profits should be considered as the per- 
sonal property of the lady Jagneswari or 
as the assets of h^r father's estate, and 
that question it must be admitted is 
one of considerable nicety. But hawing 
regard to the oases that have been cited 
before us in my opinion the decree for 


mesne profits should be considered as 
part of the estate of the father of the 
two sisters. If Jagneswari had by any 
manner or means expressed her intention 
to keep her share of the decretal amountj 
apart from the paternal estate the money! 
woull have followed her directions, but-l 
nob having done so must, according to the 
decisions as I unders^^and them, follow 
the estate. The leading case on this 
point is the case of Isri Dut Koer v. 
Hanshutti Koerain (l) Their Lordships 
of the Judicial Committee observed in 
that case tha^- the widow’s savings from 
the income of her limited estate are not 
her stridhan and if she has made no 
attempt to dispose of them in her life- 
time there is no dispute but that they 
follow tho es’-ate from which they arose. 
The learned Subordinate Judge thought 
that the present case is governed by the 
case of Saodamani Dasi v. Administra- 
tor General of Ben'jal (2) There their 
L)rd3hips of the Privy Council found 
that the accamnlated income from her 
husband's estate given to the widow was 
kept separate and thoir Lordships held 
that that being so it was to bake a differ- 
ent course of succession from that of the 
estate of the husband 

It is next necessary to mention the 
cases which were referred to by the 
leirned advocate for the respondents. 
The first case bo which our attention is 
drawn is the case of Saminatha Pillai 
v. Manikkasarni Pillai (3). There a 
Jlindu widow obtained a decree for mesne 
profits, bub she herself assigned the decree 
for mesne profits and subsequestly died ; 
the question was whether the assignees 
were entitled to execute the decroee or 
her heirs In such a case it could not 
bo disputed that she had dealt with the 
property in her lifetime and so with 
reference t) the cise of Isri Dut Koer v. 
Hnnshatti Koerain (l) the assignee was 
entitled bo execute tho decree. That case, 
however, has no bearing on the present 
question. The case n xb cited is Suhra 
Manian Ghetti v. Arunachelam Chetti 

(l). There also the question was quite 
different. The Hindu widow was never in 
possession of her husband’s estate. She 
used to get moneys under a decree for 

{i)'[l884 10 Cell. 341 = 10 LA. 150=1 Sar. 

‘ 459 (P.C). 

(2) [1893 J2u Cal. 433=20 LA. 12=6 Sar, 
272 (P.C.). , 

(3) C1899J 22 Mad. 35G. 

(4) [1905J 28 Mad. 1 (F.B.). 
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maiafcenanoe and out of this she had ao* 
tjuired certaia other properties. It has 
never been held that whoa a vvidovv gets 
money for her maintenance out of the 
estate of her husband that money if not 
spent by the widow herself follows the 
estate. It is not the income of the pro- 
perty that came into her pgssession, hut 
she was allowed a oartain sum out of the 
income for her own maintenince and 
there cannot be any question thit it was 
her stridban as it was hold in that case. 
The next case citol is the case of Sitctram 
V. Dulam Knar (5). That case, however, 
has only a superficial resemblince to the 
present case [n thit case one of two 
sisters out of the income of her father’s 
estate lent money ti the sons of the 
other sister for the purpose of paying the 
•revenue with regard to some other pro" 
party ; then she obtained a decree against 
her debtors, and the question was whe- 
ther! the right to executo the decree after 
her death was in her surviving sister or 
in the legal reprosent itives of the decree- 
holder, that is the heirs of her stridhin. 
The learned judges referred to the c-ase 
of Isri Diit Koer v Rambntti Koerain 
(l) above cited and held that the deora )- 
holder intended in that case that the 
money which was lent to her sister’s sons 
should not go to her sister after her 
death, that is, she wanted to treat the 
property separately. The. last case cited 
was the case of L. W J Bivett-Garnac 
V. Jivihai (6). That cise it seems to me 
has no beiring on the present question 
because it wis held that there was no- 
thing to show thit the money was the 
saving or aeon uulation of the estate of 
the widow’s husbind se as to give it to 
the heirs of the has )and’3 estate. 

On all those grounds in my opinion the 
present case is governed bj^ the decision 
of the Privy Council in Isri Dul Koer v. 
Han^hatti Ii^A:)raiYi {i) QxtQl above. Tne 
judgment and order of the Subordinate 
Judge will therefore be set aside and 
those of thi Munsitf restore! with costs 
in all Courts. 

The heiring fee is assessed at five gold 
mohurs. 

Bose, J.— I agree. 

A.L./r.K, Appeal alloived. 


(5) [19l9j 41 All. 350^50 1. G. 372-17 A.L.J. 

337. •' 

(6) [1886] 10 Bom. 478. 
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B. B. Chose and Cammiade, JJ. 

Secretary of State for India — Opposite 
Party — Appellant. 

v. 

Breakwell Sc Go. — ■Olairnants — Respon- 
dents. 

Appeal No 43 of 1926, Decided on 13th 
December 1927, from original decree of 
President, Calcutta Improve neat Tribu- 
nals. D/' 17th December 1925. 

Land Acquisition Act, S, 23 ^5) — Person 
changing the place of business not in con- 
sequence of the acquisition of the land — He is 
not entitled to c':mpensatinn. 

A person is not entitled to receive any com- 
pensition under S 23 for changing the place 
of business when the change is not in con- 
sequence of the acquisition of the land. 

[P 763 G 1] 

Certain premises were vacated not on the 
ground of its being acquired, but because the 
lease had expired and lessees were anxious 
to .ivoid the expense of carrying on the litiga- 
tion with regard to ejectment when th-^y know 
that they could not stay on the land beyond a 
few months only. 

Held : that the company were not entitled to 
any oompeus ition. [P 763 C 1, 2] 

Stirendra Nath Guha and Nasim Ali—; 
for Appellant. 

S. G. Bo'ie and Lalit Mohan Sanyal — 
for Respondents. 

B. B. GHose, J . — This is an appeal 
from a decision of the President of the 
Tribunal under the Calcutta Improve- 
ment Act, 19LL. The facts are these : 
The Collector under the Land Acquisition 
Act mado a declaration dated 27th May 
1921 published iu the Calcutta Gazette 
of 1st Juue 1921 for the acquisition of 
certain lands. The owner of the pre- 
mises with regard to which the declara- 
tion was made was one Banamali Mullick. 
The resiiondent company were the lessees 
under him. It appears that the respon- 
dents were in occupation as lessees under 
a lease which expired in 1911, and there 
was a renewal for another ten years and 
the renewed lease expired on 3l3t Decem- 
ber 1920 Before the expiry of that lease 
the landlord gave notice to the respondent 
company that ho was not prepared to 
grant any fresh lease to the respondents. 
Some offer was made on behalf of the res- 
pondents for granting a fresh lease to 
them, bub the landlord was unwilling. 
The respondents, however, remained on 
the land and did nob vacate it on the ex- 
piry of the lease on Slsb December 1920. 
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The landlord brought a suit for ejectment 
and mesne profits on 20th April 1921. 
That was, it should be borne in mind, be- 
fore the publication of the declaration. 
The suit, however, was not taken up for 
hearing for some time. On 2nd March 
1922 the Collector issued notices for fil- 
ing claims and one such notice was served 
upon the respondent company as persons 
interested On 20th March 1922 the res- 
pondents preferred their claim to the 
Collector and they claimed altogether 
Ks 55,000 or such sum as might be deemed 
to be a proper compensation for their 
loss and damages for removal as stated in 
the annexure to their pettiion On 30th 
January 192'i the respondent company 
through their aelicitors wrote a letter to 
their landlord that they were going to 
vacate the premises on Olst January 1923 
and inviting the landlord to take posses- 
sion on that day between 5 and 5-30 p.m. 
and as a matter of fact they vacated the 
premises on 31st January 1923. The 
Land Acquisition Collector acquired out 
of the entire premises, which is said by 
the witness for the respondent company 
to ho about 2 bighas in area, 9 cottas, 9 
chattaks and 30 sq. ft. only, and for this 
paid compensation to the landlord one 
lakh of rupees. lie did not apportion 
any compensation to the respondent com- 
pany. Thereupon the respondents asked 
for a reference to be made to the Tribu- 
nal, and the Tribunal on that reference 
passed an order allowing compensation to 
the respondents company of Es, 10,000, 
the order purporting to have been made 
under R 23 (1), Cl 5, Land Acquisition 
Act 1894 From that decision the 
Secretary of State has preferred this ap- 
peal after obtaining the necessary certifi- 
cate from the President of the Tribunal. 

The first and the principal point in 
this case is whether the respondeat com- 
pany are entitled to the compensation 
awarded to them. The learned Govern- 
ment Pleader argues that the claimants 
were not compelled to change their place 
of business on account of the acquisition 
of the land and therefore they are not 
entitled to claim any compensation under 
the provisions of the section referred to 
above. His point is that the company 
were in occupation of the premises in 
question without any title whatsoever. 
The only claim which they made in reply 
to the demand of the landlord to vacate 
the premises after the expiry of their lease 


was that they were entitled to remain in 
possession under the provisions of the 
Calcutta Rent Act. The Calcutta Rent 
Act, as the learned President has observed 
in his judgment, was to expire in May 
1923 ; and at the time when the company 
vacated the premises in question in Jan- 
uary 1923 they knew that under no cir- 
cumstance would they be entitled to tha 
occupation of the premises beyond the ex- 
piry of the Calcutta Rent Act. The Act,, 
however, was extended by an amendment 
which was introduced in the Legislative 
Council on 14th March 1923 and which 
passed into law on 4th April 1923, by 
which the Rent Act was extended to the 
end of March 1924. At the time when 
the company vacated the premises there 
was no reason to suppose that the Rent 
Act would bo extended till March 1924. 
It is contended by the learned Govern- 
ment Pleader that as a matter of fact the 
premises were vacated by the company 
in order to avoid the trouble of litigation 
with the landlord knowing that at least 
even if they succeeded in resisting evic- 
tion they could only do so up to May 1923. 
It is further urged on behalf of the ap- 
pellant that the removal ot the place of 
business on account of the acquisition 
could not havo taken place before posses- 
sion was taken by the Collector or at any 
rate before the making af the award on 
18th September 1923. It is argued that 
under S. 48 (1), Land Acquisition Act, the 
Government was at liberty to withdraw 
from the acquisition at any time if pos- 
session had not been taken. Similarly 
under S 78, Calcutta Improvement Act 
the acquisition might be abandoned in 
certain circumstances stated in detail in 
that section. As a matter of fact acqui- 
sition was made of about nine cottas 
only of the land as I have stated above. 
It appears from the evidence of one Mr. 
Hay, a partner of the company, that the* 
area in their occupation was approxi- 
mately two bighas. The new premises to 
which they removed at 44, Free School 
Street, were barely one bigha and a half 
in area. So the acquisition of the small 
area could not have been a sulfioient- 
ground for their removal from their old 
premises to the new one. 

These facts being taken into considera- 
tion it can hardly be said that the re- 
moval was on account of the acquisition 
of land giving ripe to a right to compen- 
sation for change of the place of business 
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under the Land Acquisition Act. The 
learned President has considered the 
question whether the remo^ral should be 
on the taking of possession by the Col- 
lector or at any previous time. He 
states that the question is not free from 
difficulty. But he thought that it would 
be unreasonable to suppose that the legis- 
lature intended that* a person who was 
residing or carrying on business on land 
which is acquired would lose all right to 
compensation for the expenses of his 
removal unless he waits and stays on the 
land till the last moment when the Col- 
lector comes to take possession. There 
may be something in what he says. On 
the other hand it would be unreasonable 
to suppose that a x^arty can ask for com- 
pensation for removal simply upon a 
declaration having been made if the pro- 
perty is not acquired in the end ; or 
only such a small portion of the land 
is acquired which would not neces- 
sitate the removal of the place of busi- 
ness. In the present case, however, there 
does not appear to be any reasonable 
doubt that the premises were vacated 
not on the ground of its being acquired, 
but because the company’s lease had ex- 
pired and they were anxious to avoid 
the expense of carrying on the litigation 
with regard to ejectment when the com- 
pany knew that they could not stay on 
the land beyond a few months only. 
This is clear from the fact that they did 
not give notice to the Collector that 
they were going to vacate the land, but 
notice was given to the landlord by the 
letter which I have mentioned before. 

It may be mentioned here that the 
landlord in his plaint in the suit for eject- 
ment stated clearly in para. 10 that he was 
trying to get the Improvement Trust to 
release that portion of the premises 
which was not actually required for the 
execution of the improvement scheme on 
receiving a betterment fee from him. The 
company had full notice of the fact be- 
fore they vacated the premises that only 
a small portion of the premises was 
likely to be acquired and the rest released 
under the provisions of S. 78, Calcutta 
Improvement Act, and knowing all that 
they vacated the premises in January. 
The removal therefore was not on ac- 
count of the acquisition. Under these 
circumstances it must be held that the 
company was not entitJed to receive 
any compensation under 8. 23, Land Ac- 


quisition Act for changing their place 
of business, as this change was not in con- 
sequence of the acquisition of the land. 
In that view it is not necessary to con- 
sider whether the respondents aro enti- 
tled to the amount given or less. 

Thn appeal must therefore be decreed 
and the order of the Tribunal reversed 
with costs in both Courts. 

Cammiade, J. — I agree. 

N.K. Appeal decreed. 
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SUHKAWAKDY AND GaRLICK, JJ. 

Bansidhar Dobey — Plain tiff — Appel- 
lant. 

V. 

Budangal Das — Defendant — Res- 
pondent. 

Appeal No 1373 of 192G, Decided on 
3rd August 1928, from appellate decree 
of Sub-Judge, Zillah Jalpaiguri, D/- 17th 
November L925 

Landlord and Tenant — LroUihition io suh^ 
let at a rate higher than that fixed ly settle- 
ment— Contact to pay a higher tent cannot 
he enforced — Bengal Tenancy Acty S. 102 — 
Contract Act, S. 23. 

Where in temporarily settled estates Govern- 
ment has prohibited sub-letting lands at a rate 
higher than that fixed by temx>orary settle- 
ment, contract to sub-let at a higher rent can- 
not be enforced : 32 Cal. 463 and 37 Cal. 449, 
JMst, [P 765 C 2] 

Jatish Chandra Guha — for Appellant. 

Naresh Chandra Sen Gupta and Uruh~ 
ramdas Cliakrahurty — for Respondent. 

Judgment. — This appeal arises out- 
of a rent suit in respect of some land in 
the Western Duars in the district of 
Jalpaiguri. The plaintiff is a jotedar 
and the defendant is a chukanidar under 
him. In 1918 the chukani was pur- 
chased by the plaintiff in execution of a 
decree. In Chaitra 1325 (1919) the 
plaintiff let out the chukani to one Lepta 
Uraon who executed a kabuliat agreeing 
to pay Rs. 115 as rent. In 1920 the 
defendant purchased the land from 
Lepta Uraon. The plaintiff has brought 
this suit for rent at the rate of Rs. 115 
a year. The defendant has pleaded that 
the plaintiff is not entitled to recover 
the rent at which he settled the land but 
at the rate of Rs. 104: odd which is th& 
renf recorded in the settlement record. 
Both the Courts have accepted the defen- 
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•dant’s plea and decreed the suit at the 
rate admitted by him. There was also 
a plea payment. The plaintitl ap* 
peals and it is argued on his behalf that 
the defendant is bound by the engage- 
ment entered into by Lepta IJraon (his 
vendor) and he cannot plead that he is 
not liable for the rent fixed in Bepta’s 
kabuliat. For the defence it is argued 
that under the law as it obtains in that 
part of the country the plaintiff is not 
entitled to recover more than 50 per 
cent, of the rent which he himself pays 
to the Government. 

In order to appreciate the value of the 
respective contentions of the parties it is 
necessary to trace the history of the Wes* 
tern Du iirs and of the law in force there. 
The territory known the Western 
Duars was ceded by the Bhutan Govern- 
ment to the British Government in 1866. 
By Act 16, 18G9 (the Bhutan Duars Act) 
the jurisdio ion of the ordinary civil 
Courts talking cognizance of salts in 
respect of iminovaGle property, revenue 
and rent in the territory was excluded 
and certain rules were fiamedby the 
Government which formed the schedule 
to the Act, which had the force of law 
there, ft was, however, found that the 
Act of 1869 was defective in many res- 
pects and so it was repealed by Act 7, 
1895. In 1875 the Scheduled Districts 
Act (14 of 1874) was declared to bo in 
force in the Western Duars, and .\ct 23, 
1863 (the Act to provide for the cUims 
to waste land) was also extended to the 
territory. See the Gazette of India of 
the 24bh September 1875 By the repeal 
of the Act of 1869 the Civil Procedure 
Code was held to bo in force in the 
Duars : Brojo Kanto Das v. Tuf lun Das 
(1). But no substantive law was de- 
islared to bo in force there except what 
would be extended under the Scheduled 
District Act. In 1895 the Lieutenant- 
Governor of Bengal with the previous 
sanction of the Govornor-General ex- 
tended Act 10, 1859 and Act 5, 1867 
{B. G.) to the Western Duirs under the 
Scheduled Districts i\ot. By a notifica- 
tion dated 5th November 1898 the Lieu- 
tenant-Governor of Bengal similarly 
extended under the Scheduled Districts 
Act the Bengal Tenancy Act to the Wes- 
tern Duars with some restrictions of 
which the following clause is rel^ivant 
for our purpose. 

il) asboj 4 orw. n7287^ — — - 
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Where there is anything in the said Bengal 
Tenancy Act which is inconsistent with any 
rights or oblig itions of a jotedit, chukanidar, 
dar chukanidar, Adhiar or other tenant of 
agricultural land as defined in settlement pro* 
ceedings hero«to-fore approved by Government 
or with the fcorms of a lease here*tO‘fore 
granted bv Government, to jotedar, chukanidar, 
adhicir or other tenant of agricultural land 
such rights, obligations or terras sh.ll be 
enforceable mtwitbstapding anything con- 
tained in the said Act. 

When the Duirs became included in 
the late province of Eastern Bengal and 
Assam that Government by a notifica- 
tion dated 7bh November 1908 extended 
under the Scheduled Districts Act the 
Bengal Tenancy Amendment Act, 1903 
and the Eastern Bengal and Assam Te- 
nancy Arnenrlmeab Act of 1908 to the 
Duars with some restrictions one of 
which was the same as contained in 
the notification of the Bengal Govern- 
ment of 5th November 1898. 

After the acquisition of the territory 
by the British Government there have 
been periodical settlements by the Gov- 
ernment laying down rules to be in force 
during the settlements. The first settle- 
ment was in 1871, but no notice was 
taken in it of the interest of chukanidars. 
The second settlement was in 1880 by 
which the rents payable by chukanidars 
were fixed for the ter n of the settlement 
and the Settlement Officer was autho- 
rized to eubanoo the rents of chukani- 
dars up to 50 per cent, of the revenue. 
The third settlement, commonly known 
as Bunder’s settlement, was made in 
1889 for a period of 15 years under which 
the rents of the chukanidars wore fixed 
for the term of the settlement on the 
principle that they should ordinarily 
piy 50 per cent, above the jotedari rates. 
The rules laid down by this settlement 
with occasional modifications have been 
adopted in subsequent settlements. The 
Western Dnars i^ governed by the Waste 
Lands Act and the Bengal Waste Lands 
Manual 1919 gives the rules under which 
leases of waste lands in the Western 
Duars are made. It prescribes the form 
of leases (which is Form D at p. 32 of 
the Manual) to be adopted in case of 
renewal of leases in the Western Duars. 
The conditions attached to the lease have 
from time to time been modified and the 
Tease which was granted by the Govern- 
ment to the plaintiff in 1922 contains a 
clause being Cl. 8 that he shall not be 
entitled to enhance the rent of the 
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ohukanidar more than 50 per cent, of 
what he himself pays to the Govern- 
ment. The history of the various set- 
tlements in the Western Duarsand the 
rules obtainin'.^ there will be found in 
Ch. 8 of the Bxstorn Bengal and Assam 
District Gazetteers by Grunmg. Et is 
noticeable that Cl. 2, part I, Gh. 1 of 
the rules given in the Bengal Waste 
Lands Manual srjys that the rules 
are executive orders not ordinarily 
framed under any particular law ; and 
one of the r lies says that in order to 
avoid subinfeudation the under-tenants 
of the jotedars are prohibited to create 
subordinate tenures and that the civil 
Courts shall not, take cognizance of cases 
between such parties. The Government 
thus assumes the right to make laws for 
the territory. 

This being the state of the law in that 
part of the country, we have to see if 
the plaintid is entitled to demxnd rent 
under^the ordinary law of contract higher 
than 50 per cent of his own rent. There 
can be no do ibt that in view of the 
various enactments which have been 
passed and the rules framed relating -to 
the Western Duars the Government in 
that temporarily settled estate has the 
power to frame rules which have the 
force of law. The right of the Govern* 
ment to make laws for temporirily set- 
tled estates has been resented by the 
Bangil Tenincy Act by Ss. 191 and 192. 
The last clause S 192 empowers the 
revenue olhcer to fix a fair and equitable 
rent notwithstanding anything contained 
in the contract between the parties. In 
such districts which are inhabited by 
aboriginals the Government has reserved 
to itsell the right to make rules or laws 
by its executive ordare as part of its 
administrative policy. But it is argued 
on behalf of the plaintiff that in spite of 
the restriction in the plaintiff’s lease 
with regard to the amount at which he 
is entitled to sublet his holding, the 
defendant is bound by his contract 
rather the contract mide by his vendor ; 
— and in support of this contention reli- 
ance has neen placed upon the cises of 
Qour Chandra S'lha v Mam Mohan Sen 
(2), and Zahandar Baksh Mallik v Bam 
Lai Hazra (d). The above cases came 
from the districts of Nidia and Hooghly 

(^) [l9oj 32 Cal. 463. 

(3) [l9i0j 37 Oal. 449 - U 0. L. J, 364 = 6 
I. 0. 665=14 C. W. N. 470. 
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respectively which are permanently 
settled districts. In these cases the 
Government let out its Khasmabai* 
and in the kabuliyat which tenants 
executed in favour of the Government 
they stipulated that they would 
not charge from their sub-tenants 
rents higher than what they paid and 
50 per cent. more. The sub-tenants 
agreed to pay higher rents than what the 
Government tenants were entitled to 
claim. The learned Judges held that the 
contract between the parties was enfor- 
ceable notwithstanding the clause in the^ 
lease which could only be enforced by 
the Government and not by a sub-tenant. 
These cases have no application to the 
present case as they relate to Govern- 
ment Khas mahal in which the position 
of the Government is that of a piivate 
zamindar ; whereas in the temporarily 
settled estates the Government has the 
right to make rules governing the settle- 
ments and its settlement' holdeis. In a 
case like the present there is no question 
of a third party enforcing a contract 
between two other parties or that the 
lessee is bound by the terms of his lease, 
under which he holds the land under his 
landlord. The Government has settled 
this land under rules prohibiting sub- 
letting at a rate higher than that fixed 
by the temporary settlement. The ques- 
tion therefore is whether the plaintiff 
has the right to claim rent more than 
what he has agreed to receive from a 
sub-tenant by the terms of the settle- 
ment. The rules as they stand do not 
confer any such right to the plaintiff. 
The decision of the lower appelLte Court 
is in our opinion correct and this appeal 
is dismissed with coats. 

a.l./b.K. Appeal dismissed. 
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MtJKHERJI AND BOSE, JJ. 

Hardut Bay Ghamaria and Co. and 
others — Plaintiffs — Appellants. 

v. 

Ujir Shaikh and others — Defendants — 
Respondents. 

Appeals Nos. 1000 and 1002 to 1004 
of 192G, Decided on 9th July 1928, from 
appellate dejrees of 1st Sub - Judge, 
Ziilaji 24 Perganas, D/- 25th November 
1925. 
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(a) Adverse Possession — Actual possession put 
forward— Evidence of possession not satisfac- 
lQj.y — ^[axim that possession follows title is 
not applicable. 

Where evidence of possession on either side 
is not satisfactory or not quite satisfactory, the 
party who has succeeded in proving his title is 
entitled to roly upon fche presumption that 
poaaesbioQ follows title. This presumption 
does not apply in a case where actual and not 
mere constructive possession is pleaded : John 
Clark V. O. H. D. Elphinstone, (1881) 6 A. O. 
101, ilef. [T7tG G 2, P 707 G IJ 

(h) J ‘imitation Act, Art. 142. Possession 
through tenants — Actual realizing of rents 
must he proved^ 

Before a defendant can be called upon to 
show that hi was in possession, it is for the 
plaintiff to prove his possession within 12 years 
before the suit. [P 707 G 2] 

Where a person alleges his possession over a 
certain land through tenants, he must prove 
realization of rents from them. [P 707 G IJ 

Sarat Ghandrci Basak and Santimoy 
Mozuradar — for Appellant. 

Naspm Ah and Dwiptendra Mohan 
Ghose — for Bespondents. 

Mukherji, J. — These four appeals arise 
out of as many suits that were instituted 
by the plaintiffs for declaration of title 
and recovery of possession after demoli- 
tion of certain huts which stand on the 
laud. The Courts below have found in 
favour of the plaintiffs on the question 
of title but being of opinion that the 
plaintiffs have failed to have their pos- 
session within 12 years before suit have 
dismissed the said suits. 

The arguments that have been ad- 
vanced before us on behalf of the plain- 
tiffs who are the appellants in these 
appeals are directed against the finding 
of the Subordinate Judge to the effect 
that the plaintiffs have failed to prove 
their possession within 12 years and 
against the reasoning upon which that 
finding is based. Reading the judgment 
of the Subordinate Judge it would appear 
that ho, after discussion of a very large 
number of decisions upon Art. 142 and 
Art. Hi, Lim. Act, came to the conclu- 
sion that in the present suits it was 
Art. 142, that was applicable and that the 
plaintiffs were to prove their possession 
of the particular plots with which the 
suits were concerned within 12^years be- 
fore the institution thereof. "He then 
proceeds to take into consideration the 
evidence in the case and records two ob- 
servations which I think it better to quote 
in his own words. He says thus : 

It was argued that the defence evidence of 


possession for more than 12 years is quite un- 
satisfactory, bub the weakness of defendant’s 
evidence cannot go to make the plaintiff’s 
evidence strong. It is true that the evidence 
regarding possession for more than 12 years is 
not very satisfactory. 

He says also : 

hlven in spite of the unsatisfactory nature of 
defendant’s evideiios I must say that it is far 
better, than that of plaintiff’s evidence and on 
compj,rison the defendant’s evidence becomes 
asceptcuble. " 

As regards these two observations upon 
which the learned Subordinate Judge 
based his final conclusion to the elfect 
that the plaintiffs had failed to prove 
their possession within 12 years before 
suit, what is said in substance on behalf 
of the ajipellants is that the Subordinate 
Judge omitted to keep in view two im- 
portant principles that should be borne 
in mind in determining the question of 
possession in a case oi this nature. These 
two principles are first, that where evi- 
dence of possession on either side is not 
satisfactory or not quite satisfactory the 
party who has suoceeied in proving his 
title is entitled to rely upon the pre- 
sumption tliat he was in possession and 
second, that in finding possession in 
favour of a trespasser the possession that 
is to bo fo ind in his favour is to be 
limited to the particular portion of the 
land in respect of which he has succeeded 
in proving his possession. 

As regards the first of these propo- 
sitions rolanca is placed upon the decision 
in the case of John Glark v. G. FI. D. 
El'phinstone, L. B House of Lords (l), 
in which it has been laid down that, 
with regard to land lying within defined 
boundaries the rule to apply on the 
question of possession is to assume that 
the acts of possession dona upon one pait 
of the land should be taken as showing 
possession of the person doing such acts 
in respect of the whole land. There can 
possibly be no dispute whatsoever as 
regards the correctness of this proposi- 
tion But in a case in which the plain- 
tiff alleged that the lands are capable of 
being possessed by the exercise of acts of 
possession and where, as here, it is also 
alleged that the possession that was 
exercised was by receiving rents from 
the tenants who were actually in occupa- 
tion of the land, to such a ca^e this 
presumption will hardly apply until and 
linless the plaintiff has 'succeeded in 
showing that _ha has been in possession 

(l) LiOOlJ 6 A.I'J. io4=60 Jb. J. P, 0. 22. 
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by realization of rent from tenants who 
are actually in oocupation of at least a 
part of the land. This is not a esse in 
which it' was alleged on behalf of the 
plaintiffs that the land was waste or 
incapable of being possessed or that it 
was khas patit land of the plaintiffs. 
The definite case that 'was set up was 
that there were tenants on the land from 
whom rents use I to "be realized, and both 
the Courts below have upon the evidence 
refused to accept that case as established. 
They have referred to tlie fact that the 
collection papers etc , have not been 
produced and have decreed that the evi- 
dence brought forward for the purpose 
of proving that the plaintiffs’ tenants 
were in occupation of the land was not 
satisfactory. It would not, in our opin- 
ion, be right to proceed upon any pre- 
sumption of the character mentioned 
above in a case where actual and not mere 
constructive possession was the case that 
was put forward on behalf of the plain- 
tiffs. It has been argued in this con- 
nexion that the presumption that should 
be relied upon is that possession follows 
title. That undoubtedly is a maxim that 
has got sometimes to be applied. It 
should, however, be remembered that the 
maxim does not mean that because a 
person has title to some property there- 
fore necessarily he is in possession of it. 
What it actually meant is that if at one 
time a man with title was in possession 
of property the law allows the presump- 
tion that possession continued In this 
particular case as far as can be made out 
from the finding of the Courts below, it 
does not appear that the plaintiffs have 
succeeded in establishing that at any 
point of time they were in possession. 
Indeed, theire was no statement in the 
plaint as to when the plaintiffs were 
dispossessed and no attempt was made in 
the evidence to show that at any particu’ 
time the plaintiffs were dispossessed. 
We are accordingly of opinion that the 
appellants are not entitled to rely upon 
the presumption of the description men- 
tioned above and that the first of these 
contentions must necessarily fail. 

As regards the question whether the 
possession of the trespasser should be 
taken as being possession of a particular 
plot of land in respect of which he has 
succeeded in proving that possession there 
can hardly be any dispute. But before 
the defendant can be oallod upon to show 


that ho was in possession the plaintiff in 
a case under Art. 142, Lim. Act, will 
have to prove his possession within 
12 years before suit. Upon the findings 
of the Courts below the plaintiffs have 
failed in this respec'i. 

Turning now to the facts that have 
been found in the present c\se in dis- 
proof of the plaintiff’s possession within 
12 years before suit it necessary to 
refer to the argumenfcs th^t have been 
advanced before us on behalf of the ap- 
pellants. It has been said that between 
Abdul Razak who is said to be the land- 
lord under whom the defend )nt 3 claim 
to hold these lands and the plaintiffs 
there was a previous litigation being 
Title Suit 71 of 1921 in which Abdul 
Razak was unsuccessful in recovery of 
possession from the plaintiffs in respect 
of a part of the plot of 3 bighas of land 
to which the bits of land involved the 
present suits appertain. It is also said 
that some rent suit or rent suits institu- 
ted by Abdul Razak against some of the 
tenants occupying some lands out of the 
plou were either dismissed or wifchdrcawn. 
It has been further brought to our notice 
that a portion of the land was some time 
in the year 1916 made over by one of the 
plaintiffs to the Municipality, and our 
attention has also been drawn to the fact 
that in the partition that took place 
between the plaintiffs themselves this 
plot of land was reserved as ejmali and 
was not partitioned, the object being that 
it would thereaftor bo used for the pur- 
pose of excavating a tank for the use of 
the public These facts even if they 
have all been established though it must 
be said with regard to some of them that 
they have n:)t been established in the 
opinion of the Courts below, specially as 
regards the laud that had bsen made over 
to the Municipality being part of this 
land, all these facts would not be decisive 
of actual possession in respect of any 
part of the lands which form the subject 
matter of these suits This a rnatter- 
which the plaintiffs had to prove and 
which in the opinion of the Courts below 
they have failed to prove Tho finding 
of both the Courts below as to why the 
land was not partitioned but was kept 
ejmali at the time of the partition is 
that none of the individual cosharers 
liked to get the land in respect of which 
thoj cosharers were really out of posses- 
sion. That again is a finding of fact 
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with which we cannot interfere in 
seoon'i appeal. There are other matters 
referred to in the judgment of the learned 
Munaif against the plaintiffs’ case as to 
possession, e g., evidence of the supervisor 
of the Garden Reach Municipality, toe 
inference to bo drawn from the non-exam* 
in 4 .tion of the Partition Commissioner, 
etc , and although they have not been 
repeated in the judgment of the Subordi- 
nate Judge we may take it that the 
Subordinate Judge intended to affirm 
those findings as his was a judgment of 
affirmance. We are of opinion that on 
the whole the finding on the question of 
plaintiff’s possession at which the Courts 
below have arrived need not bo disturbed 
in those appeals. 

The appeals accordingly are dismissed 
with costs. 

Bose, J. — I agree. 

a.L./R K. Appeals dismissed. 
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Cammiade and S. K. Ghose, JJ. 

Rahimuddi — Defendant — Appellant. 

V. 

Chadam s^nd o^/i^rs —Plaintiff and Prp- 
forma Defendants —Respondents. 

Appeal No 7 of 1926, Decided on 25th 
May 1928, from appellate decree of 2nd 
Sub- Judge, Paridpur. D/- 18th July 1925. 

(a) Landlord and Tenant — Sale by decree- 
holder execution nf a rent decree — It mu'it 
he shown that he u>a'> a landlord on the date 
of applicahon for execution — Superior inter- 
est in occnpancu holding sold —Subsequent sale 
in execution of a decree for rent transfers 
only right of tenant and not tenancy— Bengal 
Teyiancy Act^ Ch. ll. 

In order to ittraot the provisions of Ch. 
14, Boa. Ion. Aot, it ia necessary that the de- 
cree-holder should hold the position of a land- 
lord not merely at the time of the decree but 
also at the time of an application for execu- 
tion : A. I. R. 1914 P. C. Ill, Foil.: 25 C. 
L. J. 626. Dist, [P 769 0 IJ 

Where a landlord has sold his superior in- 
terest of an occupanoy hoMing, a subsequent 
s lie of that holding in an execution of a de- 
cree for rent of thit hotding merely conveys 
right, title and interest of the tenant and not 
the tenancy. [P 769 C 1] 

Mrityunjay Ghattopadhyay md'Nahni 
Kumar M ulcer ji — for Appellant. 

Joges Chandra Roy and Prakas 
Chand/a Pakrasi —ior Respondents. 

Judgment — This is an appeal^ by 
defendant 1 in a suit which was for a 
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deolaration of the plaintiff’s title as an 
ooo ipaaoy-raiyat to certain land and for 
recovery of possession. The superior in' 
terest of the occupancy holding is held 
at present by defendant 1 who acquired 
it from his wife some time in the month 
of May 1923 Defendant 2, the wife of 
defendant 1, purchased that interest from 
the previous holder, llari Mohau, by a 
coQveyance dated 23rd October 1922. 
One Kuti Molla was the raiyat in occu- 
pation of the land at the time of the 
purchase of the superior interest by defen- 
dant 2. Kuti Molla having deiaulted in 
the payment of rent Hari Mohan had 
instituted against him a suit for arrears 
of rent and had obtained a decree. This 
decree was put into execution by Hari 
Mohan after the date ot the sale of the 
superior interest to defendant 2 and in 
execution of the decree Hari Mohan 
had caused the tenancy to be brought to 
sale on the 25th April 1923 The plain- 
tiff was the purchaser at that sale. 
When defendant 2 purchased ilarl 
Mohan’s interest her husband, defendant 
1, dispossessed Kuti Molla and took khas 
possession of the land. The plaintiffr 
after his purchase, finding that he could 
not obtain possession brought the suit 
out of which this appeil arises. Both 
the Courts below have decreed the suit^ 
and hence this appeal. 

The question which arose was whe- 
ther or not the sale at which the plain- 
tiff purchased the lani was one governed 
by the provisions of Ch. Ben. 

Ten. Act. The learned lower appellate- 
Court following the decision in the ease 
of Manindra Nath Ghose v. Asutosh 
Ghose (1) held that, as Hari Mohan had 
been the landlord at the date of the^ 
decree, the fact that he was'* no longer 
the landlord at the date of the execuiioni 
of that deoree did not atfeeb the applica- 
tion of the provisions of Ch 14. This^ 
finding of the lower appellete Court has 
been assailed here. The law on the 
subject of the right of dooree-holders to 
sell tenancies with all the .privileges- 
attaoheJ to sales under the provisions' 
of Ch. 14, Ben. Ton. Act, is laid down 
ill the ruling of the Judicial Committee 
in the case of Forbes v. Maharaj Baha- 
dur Smuh (2). Tneir Dordahios have 

{!) [1917] 25 0. L. J. 626 = 4i I. C. 625-21 

0. W. N. 1132. 

(2) A. I. R. 1914 P. C. lH=il Cal. 926=44 

1. A. 91 (P.Q-). 
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laid down there that in order to attract 
the provisions of that chapter it is neces- 
sary that the decree-holder should hold 
the position of a landlord not merely at 
the time of the decree but also at the 
time of the application for execution. 
This decision is binding upon us and it 
is not open to us to hold any other view 
with regard to the law on the subject. 
We must take it that fcbe decision in the 
case of Manindra Nath Ghose v. Ashutosh 
Ohose (l) was on the particular facts of 
that particular case. The effect, there- 
fore, according to our finding, of the sale 
by Hari Mohan of Kuti Molla*s interest 
was to transfer not the tenancy as a ten- 
ancy but merely the right, title and in- 
terest which Kuti Molla had had Such 
being the case, it would have been neces- 
sary for the plaintiff in order to succeed 
to establish that the right that Kuti 
Molla had held was transferable No 
attempt having been made to prove this 
transferable right the plaintiff is not 
entitled to succeed. 

The result is that the appeal is al- 
lowed, the decrees of the Courts below 
are sot aside and the plaintiff’s suit dis- 
missed with costs in all Courts, 

A.L./R.K. Appeal allowed. 


A. I. R. 1928 Calcutta 769 

C. C. Ghose and Jack, JJ. 

Ambar Ali — Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 390 of 1928, De- 
cided on 3rd August 1928. 

Criminal P. C., S. 297 — Charge should be 
accurate and within the limits of thi criminal 
trial. 

It is essential that in the general observations 
which a Judge makes in the course of his 
charge to the jury ho should be accurate and 
within the limits of what has always been 
allowed from time to time in criminal trials. 
The verdict of the jury should not be inter- 
fered with except where the charge taken as a 
whole cannot be supported [P 770 G 2,P 77L G IJ 

The passage iu the charge to the jury ran as, 
follows: “As there is a presumption of inno- 
oenoe in favour of the accused, so there is a 
presumption of truthfulness in favour of the 
wituessea. The presumption is rebutted if it is 
shown that the witness has told an untruth. 
But that would not justify you in rejecting bis 
evidence in toto. You will have to carefully 
scrutinize his evidence and should accept it 
only to the extent to which 4t is supported by 

1928 0/97 & 98 


the evidence of other trustworthy witnesses and 
ciroumstanoes and probabilities of the case.'* 

Held: that the language of the learned Judge 
may lead to misconstruction and he should not 
have put together the pre.sumption of innooence 
in favour of an accused auJ the presumption 
in favour of the veracity of testimony adduced 
in a Court of justice. The two presumptions 
are m their nituro different and should not be 
classed together in the maunec in which it has 
been done by the I'sacned Judge in this instance. 

[P 770 G 1] 

Sures Chunder Talukdar and Surajit 
Ghunder Lahiri — for Appellant. 

Kkundkar — ror the Crowd. 

C. C. Ghose, J. — This oase has been 
argued at considerable length by the 
learned advocate, Mr. Talukdar, but after 
giving our best considerabioa to the argu- 
ments which have beau advanced on 
behalf of the appellant we are of opinion 
that this appeal must be dismissed and 
for the following reasons; 

The case for tae prosecution, shortly 
stated, was as follows: On the afternoon 
of 3rd October 1927, the deceased Kala 
Mia found two heads of cattle belonging 
to the accused Ambar Ali straying into 
his field just to the north of the bari of 
the accused and damaging his paddy crop. 
He took them into custody with the 
object of impounding them and refused 
to let them off at the request of the 
accused Ambar Ali. After some alterca- 
tion the accused is said to have struck 
him on the head with a lathi Almost 
simultaneously Ambar's nephew Abdul 
Aziz who is not an accused in this case 
gave a blow on his head with a dao, with 
the result that he fell down unoonsoioue 
on the field. He was removed to an 
ail by some of the men who came to the- 
spot on hearing the row and was ulti- 
mately taken to Peni in a bullock cart. 
He died shortly before sunrise when the 
cart reached Peni. His dead body was 
taken to the thana at Peni and the 
deceased's brother Mohamed Paiz made- 
a statement before the Sub-Inspector of 
Peni as to the cause of death The state- 
ment in question was sent to the Sub- 
Inspector, Chhagalnaya, for investigation, 
as the place of ocourronce was stated to 
be within the jurisdiction of the last- 
mentioned thana. The post mortem 
examination was held by the Sub Assis- 
tant Surgeon of Peni and it was found 
that the cause of the death was a blow 
on tjhe head by means of a blunt weapon 
such as a lathi. Investigation followed 
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thereafter with the result that the ac- 
cuseJ Ambar Ali and two other men, 
Muja Mia and Nural Huq, were sent up 
for trial. 

The accused Ambar Ali. has been con- 
victed by the jury under Part I, S. 304, 
I, P C. The learned Judge was of opinion 
that the conviction should properly have 
been under the second part of S. 304 ; and 
taking that view he has sentenced the 
accused Ambar Ali to suffer rigorous im- 
prisonraeat for a period of five years and 
to pay a fine of Rs. 200 or in default, to 
suffer rigorous imprisonment for one year 
more. He has also directed that out of 
the fine, if realized, a sum of Rs. 150 
should be paid to the heirs of the deceased 
Kala Mia as compensation. 

The learned Judge’s charge to the jury 
has been assailed before us in one parti- 
cular. The passage in the charge to 
which exception has been taken runs as 
follows; 

As there is a presumption of innocenca in 
favour of the accused, so there is a presumption 
of truthfulness in favour of the witnesses. The 
presumption is rebutted if it is shown that the 
witness has told an untruth. But that would 
not justify you in rejecting his evidence in toto. 
You will have to carefully scrutinize his evi- 
dence and should accept it only to the extent 
to which it is supported by the ^ evidence of 
other trustworthy witnesses and circumstances 
and probabilities of the case. 

The learned advocate starts off with 
the broad proposition that it is entirely 
incorrect to say that there is a presump- 
tion of truthfulness in favour of wit- 
nesses ; in other words, he contends that 
there is no presumption whatsoever in 
favour of the veracity of testimony 
adduced in Court. So far as this conten- 
tion is concerned, we have been at some 
pains to find out whether the contention 
has any substance or not. It appears 
that from very early times it has always 
been laid down in England that testimony 
given in a Court of justice is presumed to 
be true until the contrary appears. 
Reference may be made in this connexion 
to S. 352 of the well-known work of Best 
on Evidence. The passage in Best is 
reproduced by Woodroffe, J., in his 
edition of the Indian Evidence Act 
(Edn 8) at p. 795 with approval. lb also 
appears that the view now sought to be 
put forward by the learned advocate was 
the subject of consideration in this Court 
in Criminal Appeal No. 607 of 1926, 
decided by Cuming, J., and Grahapa, 
J., on 2lBt February 1927. The learned 
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Judges in that case accepted the view 
enunciated in Best on Evidence; and 
they were of opinion that there was no 
authority which took a view contrary to 
what was laid down in Best on Evidence. 
Of course, the learned advocate is right 
in saying that the way in which the 
learned Judge in this case has pub ife is 
open to exception- The language of the 
learned Judge may I^ad to misconstrue- 
tioii and in our opinion he should nob 
have put together the presumption of 
innocence in favour of an accused and 
the presumption in favour of the vera' 
city of testimony adduced in a Court of 
justice. The two presumptions are in 
bheir nature different and should not be 
classed together in the manner in which 
it has been done by the learned Judge in 
this instance 

The learned advocate further contends 
that the learned Judge was in error in 
saying that the presumption, if any, in 
favour of the veracity of testimony ad- 
duced in a Court of lusfcice can only be 
rebutted if it is shown that the witness 
in question has told an untruth and 
argues that the presumption can be re- 
butted in various other ways, e. g., by 
showing that the witness was a person 
who was nob disinterested, that the wit- 
ness’ demeanour in Court was such as 
was nob calculated to inspire confidence ; 
that he was keeping back something 
which it was in his power to impart. 
One of the arts of the cross-examiner in 
a trial is to show that libtle credit can 
be attached to the testimony of a wit- 
ness, and the cross- examiner, if he is 
skilful and accomplished, does that not 
only, if I may quote a comm:;n expres- 
sion, by means of a direct attack but by 
means of eliciting from the witness* 
mouth answers calculated to show thab 
the witness is not a person who has 
spoken the truth. 

But the real question is whether the 
jury were prejudiced or misled by what 
the learned Judge said in this case in the 
course of his charge to the jury. We 
have examined th^e charge with care and 
we are bound to say that we can distjover 
no traces whatsoever in this record of the 
jury having been misled in any way by 
what the learned Judge stated in the 
course of his charge to the jury. It is 
no ‘doubt essential that in the general 
observations which a Judge makes in the 
course of his chatfge to the jury he should 
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be accurate and within the limits of what 
has always been allowed from time to 
time in criminal trials. The learned 
Judge’s charge to the jury can no doubt 
be criticized, but the verdict of the jury 
not to be interfered with ^except 
where the charge taken as a whole can- 
not be supported. In this view of the 
matter we think this appeal must fail* 

Mr. Talukdar hac, however, addressed 
to us an* argument in mitigation of the 
sentence passed on the accused in this 
case The sentence that the learned 
Judge passed in this case shows that he 
has taken into his full consideration 
everything that could legitimately be 
urged on behalf of the accused ; and as 
that sentence does not err on the side of 
severity, we think we ought not to in- 
'^fcerfere in any way with the learned 
Judge’s order in this oase- 

The result is that this appeal must 
stand dismissed. 

J|ick, J. — I agree. 

A.L./a.K. Appeal dismissed. 
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C. C. Ghosb and Jack, JJ. 

Momin Talukdar — Accused — Appellant. 

V 

Emperor — Opposite Party. 

Criminal Appeal No 314 of 1923, De- 
cided on 8th August 1928 

(a) Criminal P. C., S, 4 — Assistant Sub- 
Inspector on tour is not “ officer -in- charge of 
the police station unless strictly within terms 
of S. 4 — Criminal P. 0., S. 154. 

Assistant Sab-Iaspeotor on duty in mofussil 
during investigation is not officer-in-oharge of 
the police station for purposes of S. 154, when 
the first information report is mi.de to him 
unless he cornea within the strict terms of S. 4. 

[P 772 0 1] 

(b) Criminal P. C., S. 297 — Not treating the 
proper first information report as such, justi fies 
retrial where accused is likely to have been 
prejudiced. 

Not treating the proper first information 
report as f^uch and treating some other as pro- 
per is sufficient to order retrial where accused 
was likely to have been prejudiced by the pro- 
cedure. [P 772 C 2] 

H.. M. Bose and Nripendra Chandra 
Das — for Appellant. 

Khundkar — for the Crown. 

Judgment. — In this case the facts in- 
volved shortly stated are as follows : On 
the night of 20th September last there 
^was some altercation betwuoa the deceased 
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Anu and the accused Momin over the 
latter beating the deceased’s brother 
Hamid in the course of the day. On the 
following morning when Anu was near 
his cowshed the altercation was renewed 
and it was alleged that Momin stabbed 
Anu on the side with a knife. People 
gathered at the scene of cccurrence and 
Ann’s brother Mayur hastened for the 
dafadar of the village. The dafadar took 
him to the Assistant Sub-Inspeofcor Pra- 
fulla Mohan who was in the neighbour- 
hood of Bashdi Bazar investigating into 
another case Mayur, it is said, mada a 
statement to Prafulla which Prafulla 
recorded. The Assistant Sub-Inspector 
came to the place with Mayur but found 
that Anu was already dead. It appears 
that before the Assistant Sub-Inspector 
arrived at the scene of occurrence another 
brother of the deceased had started tor 
the thana to lodge a formal complaint of 
death. The information that was given 
to the Assistant Sub Inspector Prafulla 
in the neighbourhood of the Bashdi 
Bazar has been tendered in evidence in 
this case and has been marked Ex. (l). 
The information lodged at the thana by 
the brother of the deceased had already 
been tendered in evidence and had been 
marked Ex. (A). Now it appears that 
the learned Judge in the course of his 
charge to the jury advised the jury thaf 
the statement of the brother of the de- 
ceased at the thana could not be regarded 
as the first information report or accepted 
in evidence because the information of 
the occurrence itself had already been 
given to the Assistant Sub-Inspector 
Prafulla in the neighbourhood of Bashdi 
Bazar aud that the last mentioned infor- 
mation was to be treated as the first 
information. 

Now the learned counsel who appears 
for the appellant has argued that the 
Judge was in error in telling the jury 
that Ex. (A) could not be treated as 
the first information report and accepted 
in evidence because of the fact that 
Ex. I was to b) treated as the first 
informatiou report. The learned counsel 
argued that if one looks at the terms of 
S. 164, Criminal P. 0., it Is abundantly 
clear that the information such as it was 
which was recorded in the mofussil by the 
Assistant Sub-Inspector Prafulla could 
not be treated as the first information 
report because he was not the officer *in- 
oharge of the police station in fact or 
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within the meaning of the expression as 
defined in S. 4. Criminal P. C. There- 
fore, it is argued that the information if 
any, which was recorded by Prafulla 
could not be treated at all as the first 
information report and there was no rea- 
son whatsoever in rejecting Ex. A as 
being the first information report duly 
lodged at the thana by the brother of the 
deceased. 

Various other points were taken. But 
it is only neces^^ary to notice one and 
that is that there is no reference what- 
soever in the learned Judge’s charge to 
the jury to the material portions of 
the evidence of Omar Talukdar, spe- 
cially the cross-examination of Omar, 
P. W. 5. We think the learned coun- 
sel’s first point is a sound one and must 
be given effect to. It is common ground 
that the Assistant Sub-Inspector was not 
the officer-in* charge of the police station 
at the time when he recorded the infor- 
mation which had been given to him and 
which information is marked as Exi I 
in the case. It is also clear that he 
cannot be regarded as the officer-in- 
oharge of the police station because there 
is no evidence to show that the officer* 
in*charge of the police station at the time 
with which we are concerned was unable 
to perform his duties as such. In other 
words Prafulla does not come within the 
meaning of the expression “ officer-in- 
charge of the police station ” as defined 
in S. 4, Criminal P. C. He had, therefore, 
no authority whatsoever to record the 
information which was given to him as 
the first information in the case In the 
circumstances, there is no other alter- 
native but to hold that the learned Judge 
was in error when he advised the jury to 
put aside Ex. A, it being a document 
later in point of time. But it was in 
fact the first information report lodged 
at the thana in accordance with the pro- 
visions of S. 154 of the Code. This was 
a serious misdirection and although we 
are not unmindful of the argument which 
was addressed to us by the learned Deputy 
Legal Eemembranoer that no prejudice 
was caused to the accused by the way in 
which the jury was advised with refer- 
ence to the competitive contents of the 
two documents, we are unable to hold 
that the error into which the Judge fell 
was of such an insignificant character 
that it should not induce us to interfere 
with the verdict of the jury. On the 
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contrary we are of opinion that the error 
is a serious one and it is impossible to 
say that the jury was not misled. If one 
looks into the contents of the two docu 
ments, Ex. A and Ex. I one finds 
that in Ex. A there are mentioned 
the names of three witnesses and that in 
Exhibit I there are mentioned in addi- 
tion to the name of Leakat who is men- 
tioned in Ex. A the names of other 
witnesses specially of those who are des- 
cribed as the eyewitnesses of the occur- 
rence. It is possible that the jury did 
come to the conclusion that the oral evi- 
dence in the case has received a certain 
amount of corroboration by reason of 
the fact of the mention of the names of 
the two persons who are described as 
the eyewitnesses in Ex. I itself. Ono' 
does not know but it is possible that- 
such a view might have been taken by 
the jury, and if such a view was really 
taken then it was a matter calculated tO' 
prejudice the interests of the acctvsed. 
We think in all the circumstances of the 
case that it is safer that we should inter- 
fere with the verdict of the jury and' 
direct a retrial. 

The other circumstance to which refer- 
ence has been made, namely, the non- 
mention of the material portions ot the 
evidence of P. W. 5, specially what is* 
elicited in his cross-examination is also a 
circumstance which should be taken into 
consideration. But if it stood by itself 
we should have hesit'^ted to interfere 
with the verdict of the ]ury. But we 
think that on the first ground the appel- 
lant is entitled to ask us to interfere with 
the verdict. 

We accordingly set aside the verdic!/ 
of the jury and direct retrial by the- 
Sessions Judge of Mymensingh. 

A.L./r K. Retrial directed. 

A. I. R. 1928 Calcutta 772 

Rankin, C. J., and Mitter, J. 

S. N. Banerjee — Defdt — Appellant. 

V. 

Huseyn Shahied Suhrawardy — Respdk. 

Appeal No. 43 of 1927, Decided on 
14th July 1927, from order of.Buckland, 
J.,^D/- 25th February 1927. 

(a) Civil P, C«, 0. 9— R. 13— 

Court has discretion independently of 0. 9, 
R. 18. [P 776 0 21 
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(6) Civil P. C., 0. 9, It. 13 — Original Side — 
^Negligence 'proved — Case can he restored. 

Where there is even an element of negligence, 
iihe Court on the original side may restore the 
suit upon proper terms. 

As a rule the case is not to be restored un- 
less there be su'hcient cause for the party not 
being ready to go on with the case when the 
case came before the Court. But on the origi- 
.ginal side at all events, the terms of R. 13 do 
not prevent the OouA where there is an ele- 
ment of negligence from restoring the suit 
upon proper terms. [P 771 C 9J 

S. N. Banerjee (Sr.), B C. Ghose and 
J). N. Sen — for Appellant. 

J. N. Mazumdar — for Respondeat 
Rankin, C. J — This is aa appeal 
'from a judgment of Buckland, J. whereby 
he refused to restore a suit which was 
decreed ex parte. It appears that a 
mowspaper of which defendant 1 was 
the editor and the present appellant 
defendant 2 was the printer published 
an article on 27th July 1926 referring to 
the * plaintiff. The plaintiff says that 
the article is defamatory and, on 8th 
November 1926, he brought a suit for 
damages against the editor and the 
printer. On 6th December, summons 
was served upon the printer. It appears 
to have been established that the sum- 
mons was not served upon the editor. 
The printer siys that he handed over 
the summons to be attended to by the 
manager of the newspaper but that owing 
to tlie fact that the summons was not 
served on the editor or owing to some 
independent negligence, the manager took 
no steps, though ho had promised to do 
so, to have the suit defended on the part 
of the printer. It is necessary that it 
should be understood what happened 
upon this default. Under the rules of 
the original side, a person served with a 
summons is rec^uired to enter an appear- 
ance in the office of the Court. That is 
an act which does not require his perso- 
-nal attendance and it does not involve 
ibis appearing before the Court himself 
with or without his witnesses. If he 
•does not enter appearance within the 
time limited, the case will go into what 
is called the undefended list ; and, when 
the case -is on the undefended list, it is 
not 'possible for the defendant, without 
obtaining leave, to enter appearance. 
He has a limited right to cross-examine 
witnesses adduced on behalf of the plafin- 
tiff if he appears at the time when the 
undefended case is down^for hearing; but 
dais position is that of a man who for not 


entering appearance in time is precluded 
from defending the suit, whether he 
appears at the hearing or does not appear 
at the hearing. A similar form of pro- 
cedure is applicable to a cause where a 
person has entered appearance but has 
made default in the filing of his written 
statement and again in the case of a 
person who has failed to obtain leave 
to defend in a suit on a negotiable 
instrument under 0 37, Civil P. C. In 
the present case, no appearance was 
entered. The suit came on the undefen- 
ded list on 3rd January 1927 and the 
minute sho^vs what took place before the 
Court on that occasion. Learned counsel 
Mr J. B Sen, when the plaintitf had 
given his evidence in part appeared and 
represented to the Court that the writ 
had not been served on defendant 1, 
the editor, and ho asked that the case 
might stand over to enable defendant 1 
to enter appearance I should have ex- 
plained that this case came on the un- 
defended list on the footing that both 
these defendants had been served and 
both had made default in entering ap- 
pearance It was being heard, therefore, 
against both as an undefended suit. Mr. 
Sen stated in reply to the Court that he 
had not yet been instructed on behalf of 
defendant 1. Whether this means that 
Mr. Sen by that time was instructed on 
behalf of the present appellant is not 
quite clear. 

The Court refused Mr. Sen's appli- 
cation for time holding that ho had 
no locus standi. That, of course, was 
quite correct. A person who is not 
allowed to enter appearance cannot em- 
ploy an attorney or counsel to appear on 
his behalf except possibly for a limited 
purpose specially provided for Under 
these circumstances, a decree for Rs. 7500 
for damages was passed against both the 
defendants. Then the editor applied to 
have the decree set aside a? against him 
and he succeeded in his application — 
ostensibly on the ground that the writ 
of summons was not served on him. The 
printer applied on 18th January 1927 to 
have the decree set aside so far as he 
was concerned and the learned Judge has 
refused that application holding that, as 
he was served on 6th December, the negli- 
gence of the manager — his failure to pro- 
vide for the defence of the suit — was not 
a “sufficient cause” within the meaning 
of 0. 9, R. 13, Oivil P. 0. He has held 
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further that this case is not one within 
the concluding proviso to that rule. On 
that, the printer brings this appeal. 

It would appear from the judgment of 
Buckland, J. that the plaintiff said that 
he did not oppose the application of the 
editor to have the suit restored as 
against him because that he wanted him 
to have an opportunity of putting in a 
plea of justification. The position, there- 
fore, is that the plaintiff, according to 
him, is anxious to fight out this question 
with the editor but desires that the 
judgment against the printer should 
stand in any event. I have some diffi- 
culty in seeing that this course is either 
reasonable or heroic and in my opinion, 
it is necessary for us to consider whether 
this Court is bound either to affirm that 
there is “sufficient cause” within the 
meaning of O. 9, R. Id, Civil P. C. or to 
refuse to set aside the decree. 

In my judgment, 0. 9, R 13, Civil 
P. C., is directed in terms to a different 
practice from that which obtains on the 
original side of the High Court and was 
followed in this case It refers to the 
case which is the usual case in a mofussil 
Court where a summons has gone to a 
defendant informing him that on a given 
date the case will come on before the 
Court for hearing or for settlement of 
issues The ordinary practice under 
O 5 and the forms in the schedule to 
the Code sufficiently elucidate that. In 
the mofussil therefore the question ari- 
ses in the form whether or not the 
defendant was prevented by “sufficient 
cause” from appearing when the suit 
was called on for hearing. In the High 
Court, the question is whether or not 
the defendant has entered an appearance 
in the office. If he has not entered an 
appearance within a certain time, then 
his right to enter appearance comes to 
an end upon the suit being sent to the 
undefended dist in the absence of leave 
from a Judge It does seem to me that 
there are many cases in the High Court 
where the mere fact that the plaintiff 
himself or the defendant himself was 
unable personally to attend on the day 
of the hearing would be no excuse at all 
because there are many cases in which 
the party is not a necessary witness and 
in which he was really intending*' to 
present his case by the assistance of 
4 ttorney and counsel. I am unable to 


hold that the exact words of R. 13, O. 9,. 
are to be applied on the footing that 
they are directly applicable under the 
rules of the original side and that they 
are exhaustive. It has been the general 
practice on the original side to follow 
the analogy of R. 13, 0. 9, on general 
principles of justice. As a rule the case 
will not be restored uhless there be suffi- 
cient cause for the party not being ready 
to go on with the case when the c»se 
came before the Court. But on the 
original side at all events, the terms of 
R. 13, do not prevent the Court where 
there is an element of negligence from 
restoring the suit upon proper terms 
My own view is that the main purpose 
of R. 13, O 9, is to give a right to a party 
who could show sufficient cause to get a 
restoration on certain terms indepen- 
dently of having to make a plea to the- 
mercy of the Court The words are “the 
Court shall make an order setting acide 
the decree as against him upon such 
terms as to costs, payment into Court 
or otherwise as it thinks fit”; I am not 
prepared to hold that the Court is de- 
prived by this rule of its decreticn in a 
case like the present. If the matter is a 
question of discretion to be exercised on 
terms, I have a clear opinion that this 
would be a propsr case in which to set' 
aside the decree as against the printer. 

It is quite clear that there is an absurd- 
ity if this judgment should go against the 
printer and the editor should be held 
not liable in respect of the same publica- 
tion Moreover, in the case of the printer 
of a newspaper, it does not seem to be 
reasonable that, in a question of this 
kind, he should go to the manager and 
request the manager to undertake the 
whole of the defence. It is true that when 
he does so, he is in some sense responsible^ 
as having entrusted the manager on his 
behalf to Took after the case. But it may 
be a great hardship to a printer in a case- 
of this kind who honestly relies upon 
the manager doing this duty as, indeed, 
he has promised to do, to find a judg- 
ment of Rs. 7,500 against him on the- 
ground that this does not amount to 
“sufficient cause” and that the Court is 
powerless to rescind the decree. Nothing, 
that I have said is to be regarded in any 
way as pronouncing an opinion to the- 
effect that in cases coming from the- 
mofussil from Courts to which R. 13> 
O. 9, Civil P. C., in its terms applies thd» 
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l3|jh rule is not to be regarded as — ex* 
hautftive. Nor do I propose to define 

sufficient cause’*. These questions may 
bo left open for the purposes of the 
present case. Nor am I saying that what 
the learned Judge has said about S. 151, 
Civil P. 0., is not well founded. It may 
be that, as a rule, S. 151 is wrongly in- 
voked in oases which are covered by 
special legislation. I confine myself to 
the application of the principle of this 
rule to the very different practice that 
prevails on the original side of this High 
Couit. I am not satisfied that the tradi- 
tional view, that the Court has a discre- 
tion independently of 0. 9, K 13, is 
wrong, and, in my judgment, this is a 
case in which the appeal should be 
allowed. At the same time the reason 
of default is a reason which must be 
attributed to the appellant and, in my 
judgment, he ought to pay the costs both 
before Buckland, J and before this Court. 
Mitter, J. — I agree. 

N.K. Appeal allowed. 
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C. C. Ghose and Jack, JJ. 

Hasaruddin Mohommad — Accused — 
Appellant. 

V. 

S/wpcror— Opposite Party. 

Capital Sentence Case No. 15 of 1928 
and Criminal Appeal No. 519 of 1928, 
Decided on 9th August 1928. 

{a) Penal Code, S, 302 — Usual practice is 
not to accept the plea of guilty and the Court 
may and should take evidence as if the accused 
is not guilty — Criminal trial. 

The trial of an accused person does not 
necessarily end if he pleads guilty but evidence 
may and should be taken in cases of murder 
as it the plea had been one of not guilty and 
case decided upon the whole of the evidence 
including the accused’s plea. It is not in ac- 
cordance with the usual practice to accept a 
plea of guilty in a case where the natural 
sequence would be a sentenco of death : 8 

Bom, L, B, 240 ; 19 All, 119 ; and 19 Bom. 
L, B, 356 ; Bef, [P 776 C IJ 

(6) Criminal P. C„ S. 271 — Court has dis- 
cretion to enter upon evidence or not where 
accused pleads guilty. 

Section 271, though it directs fhat the plea 
shall be recorded, does not direct that the ac- 
cused shall be convicted thereon, but only 
that he may be so convicted. It is left' to *the 
discretion of the presiding Judge in each parti- 
cular case to determine wj^ather in spite of 
the plea it is or is not desirable to enter upon 
the evidence. [P 776 Cl] 


C. C. Ghose, J. — The accused in this 
case was committed to take his trial in the 
Sessions Court under two charges, one 
under S. 302, I. P. 0., for having com- 
mitted murder by causing the death of 
his wife, Ohati Bibi, and secondly, for 
having attempted to commit suicide by 
cutting his throat and thereby commit* 
ing an offence under S. 309, I. P. C. In 
the committing Magistrate’s Court there 
were no less than ten witnesses for the 
prosecution. It appears that when the 
charges were read and explained to the 
accused he pleaded guilty in the com- 
mitting Magistrate’s Court. The occur- 
rence in question took place on 6th Sep- 
tember‘1927 ; the commitment was made 
on 2nd April 1928 and the trial in the 
Sessions Court took place on 18th June 
1928. It appears that in the Sessions 
Court the charge under 8. 309, I.’P. C., 
was not pressed, but on the charge under 
S. 302, L P. 0 , being read and explained 
to the accused, the latter pleaded guilty. 
The accused was thereupon convicted 
under S. 302 and sentenced to death, 
without the jury having been empanelled 
and evidence in support of the prosecu- 
tion being placed ' before the jury. The 
learned Judge, Mr. D. Vaughan Stevens^ 
in his judgment observes as follows : 

The accused Brisaruddin ‘Mohammad stands 
charged under S. 30 j ; 1. P. C. with causing the 
death of his wife, Ohati, by cutting her throat. 

He pleaded guilty in the lower Court and 
pleads guilty here. The charge was thoroughly 
explained to him aud I am satisfied that he 
clearly understands it. 

It is clear from the evidence of the doctor 
recorded in the lower Court that the accused 
intended to kill the woman. There was no 
eyewitness, but I see from the evidence given 
in the lower Court that he pointed to himself 
as the murderer when the witnesses appeared. 

No motive is given in the evidence in which 
indeed it is said that the accused became mad 
and killed his wife. Accused’s brother says 
accused had become- mad before the occur- 
rence, but this is not entirely borne out by the 
F, I. R. which says that for some time the ac- 
cused had been threatening his wife saying 
that she had^taken another man because the 
accused had become mad. Immediately after 
the occurrence the 'Accused attempted to cut his 
own throat. There is nothing to show that 
the accused is not normal at the present time. 

I cannot conclude from those materials that 
this accused was not at the time able to under- 
stand the nature of his act, or that it was 
wrong or contrary to law. In tact he seems to 
have realized it clearly. In those circum- 
stances I can see no reason why the plea of 
guilty should not be accepted and I have no. 
option but to pass the extreme sentence. 
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too strongly impress upon the learned 
Sessions Judge that in cases under 
S. 302, I.P.C., it is undesirable co accept 
a plea of guilty and to bring the trial to 
an end thereon The trial of an accused 
person does not necessarily end if he 
pleads guilty but evidence may and 
should be taken in cases of murder as if 
the plea bad been one of not guilty and 
the case decided upon the whole of the 
evidence including the accused’s plea. 
It is not in accordance with the usual 
practice to accept a plea of guilty in a 
case where the natuial sequence would 
be a sentence of death: see in this con- 
nexion Emperor v. Ghinia Bhika (1), 
Queen v. Bhadu (2), Laxmya Shiddppa 
V. Emperor (3). S. 271, Criminal P. C., 
though it directs that the plea shall 
be recorded does not direct that the 
accused shall be convicted thereon, but 
only that he may be so convicted, that 
is to say, it is left to the discretion of 
the presiding Judge in each particular 
case to determine whether in spite of the 
plea it is or is not desirable to enter 
upon the evidence. As was observed in 
the last mentioned case : 

the question is, assuming that the appellant 
la guilty of the murder in question, whether 
the sentence of death should or should not be 
onforoed. Now that is a question which could 
only be answered when the circumstances of 
the crime are known to us and the circum- 
stances of this crime are not known to us. 

In this case the First Report con- 
tains an allegation by the brother of the 
accused to the effect that the accused 
while in a state of insanity killed his 
wife and cut his own throat There was 
therefore all the more reason why evi- 
dence should have been gone into and the 
case placed before a jury We must 
therefore set aside the conviction and 
sentence and direct that the case must 
go back in order that there may be a 
proper trial of the accused in accordance 
with the provisions laid down in the 
Code of Criminal Procedure. Let the 
record be returned at once. 

Jack,J. — T agree. 

A*l./r.K. Retrial ordered. 


(!)■ [1906] 8 Bom. L. R. 240. 

(2) [1697] 19 All. 119={1896) A. W. N. 19-2. 

(3) [1917] 19 Bom. L. R. 350-^40 I. C. 699= 
18 Or. L. J. 699. 


Rankin, C.J. and Mukherji, J. 

Badha Charan Rai Ghaudhunj and 
another — Defendants —Appellants. 

V. 

Kailash Chandra Pramanik and an- 
other — Plaintiffs — Respondents. 

Appeal No. 1666 of 1926, Decided on 
8th August 1928, from appellate decree 
of Ist Sub- Judge, Dacca, D/- 17th May 
1926. 

(a) Civil P. C., S. 102 — Suit for recovery of 
excess amount paid to decree-holder under 
fraud and cheating —Second appeal is enter- 
tainable — Provincial Synall Cause Courts Act, 
Art. 35 (ti). 

Where a suit was filed by the judgment-debt- 
or for recovery of excess of the decretal 
amount paid to the decree-holder under fraud 
and cheating: 

Held: that the suit is not of a small cause 
nature and a second appeal is entertainable 

[P 777 JC 1] 

(b) Civil p. C., S. 47 — Excess of decree paid 
to decree- holder under fraud and cheating — 
Application under S. 47 is the proper remedy 
ani no separate suit lies. 

The proper remedy for refund of excess 
amount paid to the decree-holder is by way of 
making application under S. 47 and not by a 
separate suit. 8. 47 cannot be evaded merely 
by interlarding the appplioation with epithets, 
such as fraud cheating etc: 44 Bom. 97 and 38 
All. 339, Foil. [P 777 C 1] 

Jatis Chandra Guha — for Appellants. 

Mohendra Kumar Ghose — for Respon- 
dents. 

Rankin, C. J. — In this case, it ap- 
pears that a certain sum of money was 
due under a mortgage decree for sale. 
The final decree had been passed and that 
decree, it now appears contrary to what 
the trial Court thought, did provide in 
the usual way for subsequent interest. 
Now, the sale was going to bj held in 
February. In the previous December, 
it appears that the mortgagor went to 
his creditor and asked what amount was 
due. He was given a certain sum as due 
and he paid that sum. He then went some 
days afterwards to a pleader and asked the 
pleader to find out what, exactly was due 
and he came to the conclusion that he 
had overpaid by a sum of Rs. 195 or 
thereabout. The calculation made by 
the pleader seems not to have allowed 
any subsequent interest. It was pro- 
bably based upon the amount stated in 
the sale proclamation. However that 
may be, the mo*'tgagor brings his suit 
before the Munsif; that is, in another 
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Oourti than the Court in whioh the mort* 
'^age suit was being tried. He alleges 
amongst other things that the defendant 
bad taken the excess sum from him by 
fraud and the word cheating ” is ao“ 
bually to be found in the plaint. If he 
bad not done that, then he would have 
bad just as good a cause of action and 
the present appearwould not have been 
maintainable. But, in view of the terms 
of Art. 35, Cl. (ii), Provincial Small 
Cause Courts Act, it appears to me that 
the case made in the plaint obliges ns to 
entertain this appeal. I think that all 
the more because both the lower Courts, 
so far as I can see, have found that the 
defendant took this sum fraudulently. 
The language of the Munsif in this res- 
pect is this: 

The defendants have failed to show that 
ihsy were entitled to any sum in excess of 
Rs. 1,419-4 0 as in the Sile prooiamation. I 
jocotdingly find that a sum of Rs. 195-12-0 
was-^raudulently realized by the defendants in 
excess and so they did not mention the amount 
received in the receipt Ex. l.i 

In the same way, the lower appellate 
Court states without giving any reason 

the defendants obtained the excess 
money under false representation/’ But 
from the beginning to the end there ap- 
pears to be no representation except that 
that was the amount due under the dec* 
ree. In these circumstances, both the 
lower Courts having found fraud and 
fraud having been charged in the plaint, 

I am not prepared to say that this case 
does not come within the exception and 
I am, therefore, of opinion that we may 
entertain this appeal. 

The next point is whether this suit 
brought in another Court was bad by rea- 
son of S. 47, Civil P. C. That section 
says that all questions relating to satis- 
faction, execution or discharge of a dec- 
ree are to be dealt with by the execu- 
ting Court. Iq my opinion, this is a 
question of that character; and, in two 
oases, Abdul Karim v. Islamunmsa Bibi 
[Ij and Oanpat Eao »v Anand Rao (2), 
it seems to me that it has been so held. 
These were both cases where it was said 
that land or money had been taken 
in excess. In my judgment, S. 47 is not 
Bvaded merely by interlarding the appli- 
oation with epithets such as fraud, oheat- 
[pg (fee. This was essentially a cd se 

(Ij [1916J 88 All. 839=34 X. C. 231=14 

L. J. 401. * 

(2) [1920] 44 Bom. 97=55 I. C. 967=22 Bom. 

L. R. 238. 
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where the plaintiff, if he had been pro- 
perly advised, would have applied under 
S. 47, Civil P. C , to the Subordinate 
Judge’s Court and asked for the refund 
of the money simply on the ground that 
he had over-paid that money, or that it 
was money paid in excess. It was en- 
tirely unnecessary on his part to make 
charges of cheating, fraud or anything of 
the kind. 

That being so, it seems to me that this 
suit was altogether incompetent. The 
appeal must, therefore, be allowed and 
the suit dismissed with costs in all the 
Courts. 

Mukherji, J. — I agree. 

A.L /r.k. Appeal allowed. 
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Full Bench 

Rankin, C. J. and C. C. Ghose, 

SUHRAWARDY, B. B. GHOSE 

AND Mukherji, JJ. 

Tarini Charan Bhaltacharjee and 
—-Plaintiffs — Appellants. 

V, 

Kedar Nath Haidar — Defendant — Res* 
pondent. 

Full Bench Ref. No. 1 of 1928, in Ap- 
peal No. 723 of 1926, Decided on 12th 
September 1928, made by Addl, Dist. 
Judge, Khulna, D/- 17th December 1925. 

(a) Bengal Tenancy Act^ S. 153— ‘ Amount 
claimed ' includes not only statutory interest at 
12^% and statutory damages hut even 75% inie- 
rest if agreed. 

The amount claimed in the suit can be read 
so as to include interest at a high contractual 
rate such as 75 per cent. A claim for statutory 
interest at 12J per cent, under S. 67, Bengal 
Tenancy Act, or a claim for statutory damages 
not exceeding 25 per cent, on the amount dec- 
reed as provided for by S. 63 of the Act, are 
ordinary incidents of a rent suit and must be 
taken into consideration in ascertaining for the 
purposes of S. 153 whether the amount claimed 
in the suit does not exceed Rs. 100. [P 778 C 2] 
•i{t (6) Civil P. C., S. li— Matter directly and 
substayitially in issue, where not an abstract 
question of law but a mixed question of fact 
and law, la rea judicata. 

Matter directly and substantially in issue in 
the former suit, namely whether one of the 
terms upon which a party held his ryoti is that 
he is liable to pay 75 per cent, per annum in- 
terest on arrears of rent, is res judicata, whe- 
ther in deciding it, error was on a point of fact 
or qn a point o^ law. Though, in order^to decide 
whether the terms of the party’s tenancy in- 
clude a valid and binding term to the eSdot 
that ho should pay interest on arrears of rent 
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at 76 per cent, per annum in accordance with 
the kabuliat, the former Court had to con- 
sider questions of law as well as questions of 
fact, the matter is not an abstract question of 
law. [P 780 01. 2] 

(c) Civil P, C., S, 11 — Alteration of law by 
subsequent decisions — Different interpretation 
of law by judicial decision does not affect the 
principle of res judicata but legislature might 
affect it: 32 Cal. 749, Overruled. 

Even where law has been since determined 
to be otherwise by judicial decision, the rights 
of parties decided upon prior law remain un- 
affected. The legislature by statute may alter 
the rights of parties and when it does so, it 
makes such provision as it thinks proper to pre- 
vent injustice. Courts of law are in no way 
authoiized to alter the rights of parties since 
they profess, at all events, to ascertain the Jaw. 
If the binding character of a decision upon a 
concrete question as to the terms of particular 
holding IS to liuctuale with every alteration in 
the current of authority, the Courts will be- 
come an instrument for the unsettlement of 
rights rather than for the ascertainment 
thereof; 32 Cal. 749, Overruled: 10 Cal. 
1087, Foil. [P 780 0 2; P 781 C.IJ 

(d) Civil P» C.. S. 11 — Question of law— 
lies judicata does not depend on correctness of 
decision — Section does not deal with'points or 
point<t of law — Decision is binding and not the 
leasoning. 

The question whether decision is correct or 
erroneous has no bearing upon the question 
whether it operates or does not operate as res 
judicata. For this purpose, it is not true that 
a point of law is always open to a party, S. 11, 
Civil P. C., sdya nothing about causes of action, 
a phrase which always requires careful hand- 
ling. Nor does the section say anything about 
points or points of law. or pure points of law. 
(Questions of law are of all kinds and cannot 
be dealt with as though they were the same. 
Questions of procedure, questions affecting 
jurisdiction, question of limitation, may 
all be questions of law. In any case 
in which it is fvmnd that the matter 
direcily and substantially in issue has been 
directly and substantially In issue in the for- 
mer suit and has been heard and finally deci- 
ded by such Court, the principle of^res judicata 
is not to be ignored merely on the ground that 
the reasoning, whether in law or otherwise of 
the previous decision, can be attacked on a 
particular point. What is made conclusive 
between the parties is the decision of the Court 
and the reasoning of the Court is not neces- 
sarily the same thing as its decision. The ob- 
ject of the doctrine of res judicata is not to 
fasten upon parties special principles of law as 
applicable to them inter se, but to ascertain 
their rights and the facts upon which these 
rights directly and substantially depend, and 
to prevent this ascertainment from becoming 
nugatory by precluding the parties from re- 
opening or racontesting that which has been 
finally decided. [P 781 C 2, P 782 C 1] 

Hemendra Chandra Sen and Pancha- 
non Ghoshal — for Appellants. 

Kanjtlal and 'Subodh Chandra Dutta — 
for Respondent. 


Rankin, C. J. — The present reference* 
to the Pull Bench has been made by a 
Division Bench in a second appeal ari- 
sing out of a rent suit. Two queetione 
of law have been formulated for our opi* 
nion, but under R. 2, Oh. 7 of the appel- 
late side rules, the whole case is submit-^ 
ted to us for final decision. 

The first point taken before us was not? 
taken at the hearing before the Division 
Bench, but as it goes to jurisdiction it 
must be entertained and decided. 

The contention is that no second ap*' 
peal lies in this case by reason of tho 
provisions of S. 153, Ben Ten. Act. The 
claim in the suit was (l) for arrears of rent 
of four years 1327—1330 B, S. at Rs. 16 
per aunum, i. e., Rs. 64; (2) cess for four 
years at‘8 annas per annum, i e., Rs 2; (3) 
interest on rent in arrear at 75 per cent, 
per annum, i. e., Rs. 108-2*0, making a 
total claim of Rs. 174-2 0. The tenant 
nevertheless contends that the case comes 
within Cl. (a), S. 153, in that “ the 
amount claimed in the suit does not ex- 
ceed Rs. 100.” The terms of the section 
are well known: 

An appeal shall not lie from any decree or 
order passed whether in the first instance or 
in apreal in any suit instituted by a landlord 
for the recovery of rent whore (a) the decree or 
order is passed by a District Judge, Additional 
District Judge or Subordinate Judge and the 
amount claimed in the suit does not exceed 

Rb. 100 unless the decree or order has* 

decided .... a question of the amount of rent 
annually payable by a tenant. 

The contention is that the section con- 
templates a suit “ for the recovery of 
rent ” and that “ the amount claimed in 
the suit ” cannot be read so as to include 
interest at a high contractual rate such 
as 75 per cent. It is conceded that a 
claim for statutory interest at 12i per 
cent, under S. 67, Ben. Ten Act,, or a 
claim for statutory damages not ex* 
ceeding 25 per cent, on the amount dec- 
reed as provided for by S. 68 of the Act, 
are ordinary incidents of a rent suit and 
must be taken into consideration in as- 
certaining for the purposes of S. 153 
whether the amount claimed in the suit 
does not exceed Rs. 100. But it is con- 
tended that a claim to interest at 75 per 
cent, made upon the basis of an agree- 
ment evidenced by a kabuliat is not 
within the contemplation of the section. 
Reliance is placed upon decisions which 
hold that the statutory restriction upon 
appeals cannot be evaded by adding a 
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separate cause of action to the •claim for 
rent. 

In my opinion this objection fails. We 
are here concerned not with the words 

a question of the amount of rent an- 
nually payable by a tenant ’* which 
occur in the clause of exception, but with 
the words “ the amount claimed in the 
suit which occur in Cl. (a). Such 
cases as Kripasindhu v. Jogendra (1) 
and Koylash Chandra De v. Tarak Nath 
Mondal (2) are* therefore, not in point. 
In Jamadar Singh v. Jagat Kishore (3), 
the plaintiff in addition to the ordinary 
claim for rent had added as claim for 
damages for breach of a contract to fur- 
nish certain documents. It was held 
that this claim for damages was not a 
claim of such a character that it could 
be added to the claim for rent in order 
to ascertain the amount claimed in the 
suit for the purposes of S. 153. The 
CouTrt, however, was of opinion that 
“ sums ancillary to rent, such as interest 
on rent in arrears or statutory damages 
might require to be taken into considera- 
tion before it could be said of a suit for 
rent that the amount claimed in the suit 
does not exceed Rs. Rs. 100. In my opi- 
nion this is the only reasonable and cor- 
rect view. 

In the present case both rent and 
interest have been fixed by contract. The 
claim for interest, if it is to be made at 
all, must be made in the same suit as the 
claim for rent. If two separate suits 
had been brought, one for rent and one 
for interest, the tenant would not only 
have had a legitimate grievance but 
could, in ray opinion, have taken advan- 
tage of the defence afforded by O. 2, R 2, 
Civil P. G. The preliminary objection, 
therefore, fails. 

The question at issue before the Divi- 
sion Bench had reference to tbe claim for 
interest on arrears of rent at 75 per cent, 
per annum. This claim was made upon 
the basis of a kabuliat executed in 1880 
by the then tenant, one Sitala Dasi in 
favour of the predecessor of the plaintiff. 
In 1898 the plaintiff's predecessor caused 
this ryoti holding to be sold in execution 
of a decree for rent and it was purchased 
at auction by the defendant's father. The 
plaintiff purchased the superior inte- 
rest in 1920 and the present suit was* 

(1) [1907] 5 C. L. J. 78 n. • 

(2) [1897] 25 Cal. 571 n. 

(3) [1916] 23 C. L. J. 657=34 X. C. 697. 


brought in 1924 for rent due in respect 
of the years 1920—23. 

In 1915 the plaintiff’s predecessor 
brought a suit against the present defen- 
dant for rent and for interest thereon at 
the rate of 75 per cent, per annum on 
the basis of the kabuliat of 1880. That 
suit was contested, inter alia upon the 
ground that the kabuliat was not valid 
or binding upon the defendant In sup- 
port of this defence it was maintained 
that Sitala was an ignorant person and 
not in her right mind, that the contract 
as to interest was hard and unconcion- 
able and in the nature of a penalty and 
that the defendant being an auction- 
purchaser was not bound by its terms, 
the plaintiff not having caused those 
terms to be stated in the sale proclama- 
tion. The judgment of the Munsif who 
tried the case discloses all these defences 
and that they were all overruled. He- 
held that there was no evidence that 
Sitala Dasi was not in her right mind; 
he held that there was no obligation 
upon the landlord to specify in the sale' 
proclamation the rate of interest stipula- 
ted for in the event of rent falling into 
arrear; he held further that as the kabu- 
liat was executed before the passing of 
the Bengal Tenancy Act the parties were 
bound by the contract and accordingly 
that the plaintiff was entitled to get the 
interest claimed. 

No appeal was taken from this decision 
and it is not contested that the Munsif 
who tried the suit in 1915 was compe- 
tent to try the present suit of 1924 within 
the meaning of S. 11, Civil P. 0. 

Now, the ‘tenant’s only contention in 
the present case is that the plaintiff is 
not entitled to get interest at the kabuliat 
rate. The trial Court rejected this con- 
tention on the ground that this very 
question was concluded by the previous 
decision. The Additional District Judge 
reversed this finding and proceeded on 
the principle that 75 per cent, per annum 
was an exorbitant and unusual rate of 
interest and that the obligation to pay 
it would not pass with the tenancy un- 
less it were publicly notified in the sale 
proclamation For this view he regarded 
the case of Anandaynoyi Dehy v. Sauda- 
mini Debya (4), as an authority. He has 
brushed aside the oontention that the^ 
malter is res judicata and has allowed 
only simple interest at 12i per cent. 

(4)'A. 1. R. 1923 Cal. 559. ' 
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The plaintiff contends in second ap- 
peal that the decision in the suit of 1915 
as to the rate of interest is conclusive in 
the present suit. 

In my opinion the plaintiff is clearly 
right. The matter which is “ directly 
and substantially in issue in this case 
is the very same that was directly and 
substantially in issue in the former suit, 
namely, whether one of the terms upon 
which this defendant holds his ryoti is 
that ho is liable to pay 75 per cent per 
annum interest on arrears of rent. In 
the previous suit the plaintiff’s predeces- 
sor alleged and the defendant denied that 
this term was binding upon the defen- 
dant. The defendant, in support of his 
denial, raises the very same contentions 
which he raises now and certain others. 
It was held that the term was valid and 
binding upon him as one of the terms of 
his tenancy. 

In these circumstances, it matters no- 
rthing whether the decision was right or 
’wrong and it matters nothing whether 
jthe error, if any, was an error on a 
point of fact or on a point of law. The* 
matter directly and substantially in issue 
was a sensible and concrete question as 
to the rights of the parties and the 
conditions and terms of the defen- 
dant’s tenancy. To decide it correctly 
it was necessary to find the facts and to 
apply the law. If the Munsif did not 
succeed in ascertaining the exact facts 
or in applying the law correctly, the 
remedy of the defendant, if he had a 
remedy, was to challenge the Munsif’s 
decision in a superior Court. But S. 11, 
Civil P 0. and the principle which it 
embodies would be brought to nothing 
if it were held that it was open to him 
to litigate again the question of the vali- 
dity of the terms as to interest, or his 
obligation to comply with it. 

The arguments which have been ad- 
dressed to us on behalf of the defendant 
are really three: 

In the first place it is said that the 
Munsif's decision in the previous case 
was erroneous upon a pure question of 
law and cannot tharefore conclude the 
matter. The idea seems to be that the 
matter directly and substantially in 
issue in the previous suit was a pure 
question of law and that the doctrine of 
res judicata would not apply, at all evbnts 
if it. could be made out that the cause of 
action in the present suit was different 


from the cause of action in the previous 
suit. I see nothing but misconception 
in this line of argument. In order to 
decide whether the terms of the defen- 
dant's tenancy include a valid aul bind- 
ing term to the effect that he should 
pay interest on arrears of rent at 75 per 
cent per annum in accordance with the 
kabuliat of 1880, the Munaif had to 
consider questions of law as well as 
questions of fact. But the matter which 
was directly and substantially in issue, 
and which was heard and finally decided, 
was not an abstract question of law. 
The Munsif decided that the landlord had 
a right to 75 per cent, per annum and 
that the tenant was bound to pay it as 
a term of his holding. 

The second contention of the defen- 
dant was supported by a reference to 
the decision in Alimumssa v. Shama 
Gharan (5). The contention is that 
since the decision in 1915 the law upon 
the question whether special and unusual 
terms of tenancy are binding upon an 
auction-purchaser without any mention 
in the sale proclamation has been altered 
by subsequent decisions of the Court, 
and that as the law has changed in the 
meantime, the previous decision no longer 
governs the rights of the parties. The 
case cited does certainly proceed upon 
the principle contended for. Maclean, C. 
J., reasoned thus: 

' Oases must be decided upon the law as it 
stands when judgment is pronounced and not 
upon what it was at the date of a previous suit 
the law having been altered in the meantime. 
It has been conceded that if the law had been 
altered meanwhile by Statute, the objection (of 
res judicata) could not prevail. It is diffi- 
cult to see why it should prevail because the 
law has been since determined to be otherwise 
by judicial decision. 

In that ease it may be noticed, a Full 
Bench decision had overruled a decision 
regarded as good law at the time of the 
previous suit. 

Now in the present case 1 am by no 
means satisfied that there has been any 
change in the current of decisions com- 
parable with the change which was con- 
sidered in the case cited. But I am 
clearly of opinion that the reasoning 
which Maclean, 0. J., and Holmwood, 
J., adopted in the ease mentioned is 
erroneous. The legislature by statute,; 
’may alter the rights of parties and 
when it ••does so, it makes such pro* I 

(5) [1905 J 32 Cal. 749=1 0. L. J. 176=9 
C. W. N. 466. 
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vision as it; thinks proper to prevent 
injustice Courts of law are in no 
way authorize! to alter the rights of 
parties. They profess, at all events, to 
ascertain the law, and if the binding 
character of a decision upon a concrete 
question as to the terms of a partic ilar 
holding is to fluobuate with every altera- 
tion in the current of authority the 
Courts will become an instrument for 
the unsettle neat of rights rather than 
for the ascertainment thereof. The 
principle relied upon is abhorrent to 
S. 11, Civil P. C and to the general 
intention of the doctrine of res judicata, 
If authority be wanted for its rejeo- 
tim a very plain authority can bo found 
in the case of Goturi Koer v. Audh 
Kuar (6), 

The third point argued for the defen- 
dant is that while the previous decision 
may bo conclusive as to the binding 
character upon the defendant of the 
stipulation in the kabuliat for interest 
at 75 per cent, per annum, it is open 
to the defendint to contend in this 
appeal that the stipulation, though bind- 
ing, is a stipulation for a penalty and 
that it is accordingly open to the Court 
under S. 74, Contract Act, or the prin- 
ciple embodied therein, to refuse to give 
judgment- for more than a reasonable 
compensation to the plaintiff for the 
defendant’s failure to pay his rent 
when due. 

It is not impossible that the stipula- 
tion in this kabuliat in the absence of 
evidence showing that 75 per cent per 
annum is a reasonable or usual rate of 
interest upon arears of rent, might be 
regarded as a stipulation by way of pen- 
alty It has been translated as follows: 

111 default of kiat I shall pav interest at the 
rate of one anna per rupee per month with the 
arrears of rent. 

I find, however, that this very ques- 
tion was raised in the previous suit and 
it is reasonably clear to me that the 
Munsif by his judgment overrules this 
contention. His view was that the 
parties were bound by the contract and 
that the plaintiff was entitled to got the 
interest claimed. I do not think there- 
fore that this contention can succeed. 

For these reasons I am of opinion, that 
the second appeal to this Court should 
be allowed, that the decision of tlie 
Additional District J udge should be set 

(6) [1884] 10 Cal. 1087. ♦ 


aside and the decision of the Munsif res- 
tored with costs in all the Courts 

It remains now to deal with the two 
questions formulated by the Division. 
Bench. 

These are: 

(1) Whether an erroneous decision on a pure 
question of law operates as res judicata in a 
subsequent suit where the same question is 
raised. 

(2) Whether the case of Anandamoyi Dasi 
V. Saudamini Debi (4) has been correctly 
decided. 

The second of these questions is a- 
matter of considerable importance but 
as in my view it does not arise in the 
present case, I do nob think that we ought 
to express our opinion upon it. 

As regards the first question, I am not 
of opinion that any categorical answer 
can be given to the question as framed 
and I do not think that ib would be wise 
for a Full Bench bo abtempb an exhaus- 
tive exposibion of all bhe considerations 
which are relevant in determining 
whether a previous decision does or does 
not operate as res judicata. I think, how- 
ever, that it may be useful, if ib is nob 
exactly necessary, bo make the following 
observaMons: 

(1) The question whether decision is 
correct cr erroneous has no bearing bpon 
the question whether it operates or 
does nob operate as res judicata. The 
doctrine is that in certain circumstances 
the Court shall nob try a suit or issue 
bub shall deal with the matter on the; 
footing that it is a matter no longer open 
to contest by reason of a previous deci- 
sion. In these circumstances it must 
necessarily be wrong for a Court to try the 
suit or issue, come lo its own conclusion 
thereon, consider whether the previous 
decision is right and give effect to it or 
nob according as it 'conceives the pre 
vious decision to bo right or wrong. To 
say, as a result of such disorderly pro- 
cedure, that the previous decision was 
wrong and that it was wrong on a joint 
of law, or on a pure point of law, and 
tha^therefore it may be disregarded, is 
an indefensible form of reasoning. For 
this purpose, it is not true that a point 
of law is always open to a party 

(2) In India, at all events, a party who 
takes a plea of res judicata has to show 
that the matter directly and substan- 
tially in issue has been directly and 
substantially in issue in the former suit 
and also that it has been heard and finally 
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decided. This phrase “ matter directly 
and substantially in issue ” has to be 
given a sensible and businesslike mean- 
ing, particularly in view of Ex. 4, S. 11, 
Civil P. C., which contains the expression 
“ grounds of defence or attack.” S. 11 
of the Code says nothing about causes 
of action, a phrase which always requires 
careful handling. Nor does the section 
say anything about points or points of 
law, or pure points of law. As a rule 
parties do not join 'issue upon academic 
or abstract questions but upon matters 
of importance to themselves. The section 
requires that the doctrine be restricted 
to matters in issue and of these to 
matters which are directly as well as-sub" 
stantially in issue. 

I (3) Questions of law are of all kinds 
land cannot be dealt with as though they 
jwere all the same. Questions of pro- 
cedure, questions affecting jurisdiction, 
questions of limitation, may all be ques- 
tions of law. In such questions the 
rights of parties are not the only matter 
for consideration. The Court and the 
public have an interest. When plea of 
res judicata is raised with reference to 
such matters, it is at least a question 
whether special considerations do not 
apply. 

(4) In any case in which it is found 
that the matter directly and substan- 
tially in issue has been directly and 
substantially in issue in the former suit 
and has been heard and finally decided 
by such Court, the principle of res judi- 
cata is not to be ignored merely on the 
ground that the reasoning, whether in 
law or otherwise of the previous decision 
can be attacked on a particular point. 
On the other hand it is plain from the 
terms of 11 of the Code that what is 
made conclusive between the parties is 
the decision of the Court and that the 
reasoning of the Court is uot necessarily 
jtbe same thing as its decision. The 
object of the doctrine of res judicata is 
not to fasten upon parties special princi- 
ples of law as applicable to them inter 
se, but to ascertain their rights and the 
facts upon which these rights directly 
and substantially depend; and to prevent 
this ascertainment from becoming nuga- 
tory by precluding the parties from re- 
opening or recontesting that which has 
been finally decided. 

C. C. Ghose. J.-— I agree. 

Suhrawardy, J. — I agree. 


B. B. Ghose, J. — I agree. 

Mukherji, J. — I agree. 

v.v. Reference answered and 

Appeal allowed- 
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Rankin, C. J. and C. C. Ghose, Suhra* 
WARDY, B. B. Ghose and Mukherji, JJ. 

Sarat Chandra Pal — Appellant. 

V. 

Barlow and Co, — Respondents. 

Appeal No. 34 of 1928, Decided on 12th 
Sep ember 1928. 

{a) Fre^y. • Towns Ins. Act, '5. 18 — Pro- 
ceedings in a District Court against the same 
deblot — Proceedings cannot he stayed by a 
Judge of the High Court sitting in insolvency, 

UudorS. l>3ti Judge of ihe High Court sic- 
tmg in insolvency has no power to stay pro- 
ceedings pending in respect of the same debtor 
in a Districc Court under the Provincial Insol- 
vency^Aot: A.I.li. 1925 Bom. 543, Foil: A, I. R. 
1922 Bom. 390, Ref.‘, Ram Shankar Rai v. 
Harsook Das ChhogmuU, Appeal from Origi- 
nal Order 67 of 1925, Overruled. [P 784 C 2j 
(bj Presy. Towns Ins. Act, S. 18 — ''Other 
proceedingsP does not include insolvency pro- 
ceedings. 

Insolvency proceedings are not included 
under S. 18 and the expresaion “ other proceed- 
ings,” can only be referred to proceedings in 
the nature of suit, execution or other legal pro- 
cess : 49 Bom. 788, Foil : 47 Bom. 257, Ref.; 
HamSankar Rat v. Harsook Das Ohhogmul ; 
Appeal from Original U. 67 of 1925, Overruled. 

[P 785 C 2] 

S. C. Bose and Brojendra Nath Ghose 
— for Appellant. 

S. N. Banerjee and K. P. Khaitan — 
for Respondents. 

C. C. Ghose, J. — In this matter the 
question that has been referred to the 
Full Bench is as follows : 

Whether, under S. 18, Presidency Towns In- 
solvency Act, a Judge of this Court sitting in 
insolvency has power to stay proceedings pend- 
ing in respect of the same debtor in a District 
Court. 

The facts involved are as follows : The 
appellant, Sarat Chandra Pal, who is the 
debtor and who carried on business in 
Calcutta, made an application on 29th 
October 1927 to the District Judge of 
Hooghly to be adjudicated au insolvent. 
That application was made under the 
provisions of the Provincial Insolvency 
Act. On the applioition being made, 
the learned District Judge of Hooghly 
made an order for the appointment of an 
inierim Receiver. The District Judge 
further directed that notices should be 
sent to the deb^^or’s creditors and fixed 
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5th November 1927, for the heariog of 
-the petition. This date was afterwards 
altered anl ultimately the hearing was 
fixed for 26th November 1927. The res' 
pendents, Messrs. Barlow & Company, 
who are the creditors of the debtor, ap* 
pearei before the District Judge on 26th 
November 1927 and applied for and 
obtained time to oppose the debtor’s appli- 
cation. On 29th November 1927, they 
made an application to this Court in its 
insolvency jurisdiction against the debtor 
and obtained an order of adjudication. It 
appears that the debtor was indebted to 
the extent of about Rs. 76,000 to various 
•creditors and that the debt due to the 
respondents alone amounted to some- 
■thing like Rs. 39,000 and further that 
almost all the creditors were residents of 
Calcutta. 

The insolvent was served on 9th De- 
eember 1927, with an office copy of the 
order of adjudication made by this Court 
bearing date 29th November 1927. The 
respondents, it appears, made an applica- 
tion to the District Judge x)f Hooghly for 
etay of the insolvency proceedings in the 
Hooghly Court and of the sale by the in- 
terim Receiver which the District Judge 
had ordered already ; but the learned Dis- 
trict Judge refused the application, and 
the sale by the interim Receiver took place 
on 3rd December 1927, On 6th Decem- 
ber 1927, the Reigstrar in Insolvency of 
this Court made an order upon the debt- 
or that he should appear and produce 
his books of account before him on 13th 
December 1927. The respondents there- 
after obtained a rule from the learned 
Judge exercising the insolvency jurisdic- 
tion of this Court calling on the insol- 
vent to show cause why the insolvency 
proceedings in the District Court of 
HoJghly should not be stayed This rule 
oame on for hearing before my learned 
brother Costello, J., who, by his order 
dated 12th March 1928, directed that 
all further proceedings in the Court 
of the District Judge of Hooghly in the 
insolvency Case pending before him, be- 
ing InsDlvency case No. 79 of 1927, be 
stayed until the further orders of this 
Court. Against this order the insolvent 
preferred an appeal to this Court being 
Appeal No. 34 of 1928 and it is on the 
hearing of the said appeal before the 
learned Chief Justice ani Page, J , that 
the present reference to a Full Bench has 
been made. ' 


It appears that the present respondents 
preferred an appeal to this Court on its 
appellate side against the order of the 
District Judge refusing to make an order 
for stay of the proceedings under S. 36, 
Provincial Insolvency Act. That appeal 
was disposed of by a Division Bench of 
this Court on 13fch August 1928, this 
Court holding that the order of the Dis- 
trict Judge referred to above should be 
set aside and that all proceedings in the 
Hooghly Court in the matter of the 
insolvency of the debtor should be stayed. 

Now the question whether under S. 18, 
Presidency Towns Insolvency Act, a 
Judge of this Court sitting in insol- 
vency has power to stay proceedings 
pending in respect of the same debtor in 
a District Court came up for considera- 
tion before my learned brother Buckland, 
J., in May 1925, in the matter of one 
Sashti Kinkar Banorji Buckland, J., 
stayed the proceedings in the District 
Court. 

It may be desirable at this stage to set 
out the material sections in the Presi- 
dency Towns Insolvency Act. 

Section 17 runs as follows : 

On the making of an order of adjudioatioa 
the property of the insolvent, wherever situate, 
shall vest in the Official Assignee and shall 
bacome divisible among his creditors, and 
thereafter, except as directed by this Act, no 
creditor to whom the insolvent is indebted in 
respeot of any debt provable in insolvency 
shall, during the pendency of the insolvency 
proceedings, have any remedy against the pro- 
perty of the insolvent in respect of the debt or 
shall commence any suit or other legal pro- 
ceeding except with the leave of the Court and 
on suoh terms as the Court may impose : pro- 
vided that this section shall not atTect the 
power of any secured creditor to realize or 
otherwise deal with his security in the same 
manner as he would have been entitled to real- 
ize or deal with it if this section had not been 
passed. 

Section 18 runs as follows : 

(1) The Court may, at any time after the 
making of an order of adjudication, stay any 
suit or other proceeding pending against the in- 
solvent before any Judge or Judges of the Court 
or in any other Court subject to the superin- 
tendence of the Court ; (2) an order made 
under 8Ub-S. (1) maybe served by sending a 
copy thereof, under the seal of the Court, by 
post to the address for service of the plaintiff or 
other party prosecuting such suit or proceed- 
ing, and notice of suoh order shall be sent to 
the Court before which the suit or proceeding 
is pending (3 . Any Court in which proceed- 
ings are pending against a debtor may on 
proof that an order of adjudication has been 
made against him under this Act, either^ stay 
the proceedings or allow them to continue on 
such terms as it may think just. 
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Seotioa 22 runs as follows : 

Where it is proved to the satisfaction of the 
Court thit inaolveacy proceedings are pending 
in any other British Court whether within or 
without British India against the same debtor 
and that the property of the debtor can be 
more conveniently distributed by such other 
Court, the Court may annul the adjudication 
or may stay all proceedings thereon. 

Buckland, J , in hia judgment in the 
case of Sasti Kinkar Banerji observed as 
follows : 

Baction IB has been specifically referred to, 
but I am by no means certain that the appli- 
cant need necessarily be confined to that 
section, for S. 90 provides that in proceedings 
under this Act the Court shall have the like 
powers and follow the like procedure as it has 
and follows in exercise of its ordinary original 
civil jurisdiction. Further, the Court which I 
am asked to deal with is as between this Court 
and the Court over which unquestionably this 
Court exercises superintendence one which is 
subordinate to this Court. The position there- 
fore is not the same as tint where the Court in 
which it is deured to stay proceedings is in- 
dependent of this Court. In such a case it 
might possibly be open to the party desiring 
tb« stay to apply for an injunction as in the 
case of suits but that is not a matter I need 
pursue. 

Baokland, J., then referred to the 
dsoision ia the Bombay High Court io 
re Mamck Chand (1), and observed 
that in hia opinion this Court in insol- 
vency had power to stay insolvency pro- 
ceedings pending in another and subordi- 
nate Court. On the construction of the 
section itself Buckland, J., was of opinion 
that the words “ other proceeding 
should not b3 held ejusdem generis or 
analogous to a suit. 

There was an appeal against the order 
of Buckland, J , and the same was heard 
by my learned brethren Greaves and 
Cuming, JJ., in August 1925. It ap- 
peared from the facts that the insolvent 
Sasti Kinkar Banerji was adjudicated as 
such by the District Judge of Birbhum 
on 6th August 1921, at the instance of 
a creditor. In March 1925, the same 
debtor was adjudicated an insolvent by this 
Court at the instance of another creditor. 
Greaves, J , agreed with Buckland, J., that 
the Birbhum Court was subject to the 
superintendence of this Court and that 
being so, the only question for considera- 
tion was whether the insolvency pro- 
ceedings at Birbhum fell within gthe 
words ‘ other proceeding *’ in S. 18. 
He held, not without hesitation, that the 
construction put by Buckland, J., was 
right. Cuming, J., agreed with Greaves. J. , 

(1) A. I. E. 1922 Bom. 390=»A7 Bom, 276, 


Bablow & Co. (C. C. Ghose. J.) 1928 - 

The matter raised in the present refer- 
ence was further oDUsidered by the Bom 
bay High Court in the case of In 
re. Nagtnlal Maganlal Jaichand (2), 
It was held therein by Taraporewala, 
J., that S. 18, Presidency Towns 
Insolvency Act, did not empower the 
High Court in its insolvency jurisdio' 
tion to stay insolvency proceedings in 
raspect of the same debtor pending in a 
District Court, the wording of that sec- 
tion being consistent only with the con- 
struction that “ insolvency proceed' 
ings ” are not included therein. 

In my view, the judgment of t'^e Bom 
bay High Court in re Naginlal is 
clearly right and the judgment of 
Greaves, J., and Cuming, J., in the 
unreported case in appeal from origi ; 
nal Order. No 67 of 1925 Bam Sankar 
Boy v. Harsooklas Ckhogmull should be 
overruled. I am of opinion that the 
legislature in S. 18, Presidency Towns Ins. 
Aofc, had not in view the question of 
stay by this Court of insolvency pro- 
ceedings pending in a District Court, 
inasmuch as other machinery had been 
provided therefor. 

Before I proceed to deal with the sec- 
tions in the Presidency Towns Insol- 
vency Act, I dosire to refer to two sec- 
tions in the Provincial Insolvency Act. 
S. 29, Provincial Insolvency Act. runs as 
follows : 

Auy Court iii which a suit or other proceed' 
lag is peadmg against a debtor shill, on 
proof that au order of adjudioatioa has been 
made against him under this Act either stay 
the proceeding or allow it to continue on such 
terms as such Court may impose, (Compare 
this with S. 3 of Sub-S. 18, Presidency Towns 
Insolvency Act). 

The other section is S. 36, and it is as 
follows : 

If in any case in which an order of adjudi- 
oation has been made, it shall be proved to 
the Court by which such order was mido that 
insolvenoy prooeedi iga are pending in another 
Court against the same debtor and that the 
property of the debtor can be more conveni- 
ently distributed by such other Court the 
Court may annual the adjudication or stay all 
proceedings thereou. 

If an applioabion for stay is refused 
there is provision for an appeal to the 
High Court under S. 76 of the Act. 

Section 29, Provincial Insolvency Act, 
follows S. 28 of that Act which deals 
with the question of the effect of an 
oi^der of adjudication. Under S. 23, on 
the making of an order of adjudication* 

(2) A. I. R. 1925 Bom. 543=»19 Bom 788. 
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the whole of the property of the insol- 
vent vests in the Courfc or in a Eeoeiver 
and ’becomes divisible among the cre- 
ditors and thereafter no creditor of the 
insolvent can have, during the pendency 
of the insolvency proceedings, 'any remedy 
against the property of the insolvent in 
respect of the debt or commence any 
suit or other legal proceeding except 
with the leave of tGe Court and on such 
terms as the Court may impose, the 
Court referred to being the District Court 
acting under the Provincial Insolvency 
Act. S. 29 is ancillary to S 28 and it is 
provided thereby that any Court in 
which a suit or other proceeding is pend- 
ing should, on proof that an order 
of adjudication has been made under 
the Provincial Insolvency Act, either 
stay the proceeding or allow it to con- 
tinue on such terms as the Court may 
think fit. It is clear from the words 
used in S. 29 that the “ other proceed- 
ing referred to therein is and must be 
a proceeding in the nature of a suit or a 
proceeding in a suit itself. Under S. 36, 
the District Court, when an order of 
adjudication has been made under the 
Provincial Insolvency Act, may, in oases 
where it is made clear that insolvency 
proceedings are pending in another Court 
against the same debtor and that the 
property of the debtor can be more con- 
veniently distributed by such other 
Court, annul the adjudication or stay all 
proceedings thereon. 

Section 36 , Provincial Insolvency Act 
has its counter part in S. 22, Presidency 
Towns Insolvency Act, and the like 
powers are given to the “Courts” re- 
ferred to in S. 3, Presidency Towns Insol- 
veoy Act S. 18, Presidency Towns 
Insolvency Act follows S 17 where the 
question of the effect of an order of 
adjudication under the Presidency Towns 
Insolvency Act is dealt with. It is pro- 
vided therein that, on the making of an 
order of adjudication, the property of the 
insolvent wherever situate shall vest in 
the Official Assignee *and shall become 
divisible among his creditors and that 
thereafter, except as directed by the Act, 
no creditor to whom thejnsolvent is in- 
debted in respect of any debt provable 
in insolvency shall, during the pendency 
of the insolvency proceedings, have £giy 
remedy against the property of the in- 
solvent in respect of the debt or shall 
commence any suit or dther legal pro- 
1928 C/99 & 100 


ceeding except with the leave of the 
Court and on such terms as the Court 
may impose. Then there follows the 
proviso quoted above and which again 
is in the same terms as sub-S. (6) of 
S 28, Provincial Insolvency Act. S. 17, 
Presidency Towns Insolvency Act is in 
fact .very similar to S. 28, Provincial 
Insolvency Act S 18, Presidency Towns 
Insolvency Act, is ancillary to S. 17 and, 
in order to carry out that has already 
been indicated in S. 17, i. e , to ensure the 
proper administration and distribution 
of the insolvent’s estate among the cre- 
ditors, power is given by S. 18, sub-Cl. (l), 
to this Court in its insolvency jurisdic- 
tion to stay any suit ^or other proceed- 
ings pending against the insolvent be- 
fore any Judge or Judj^es of the Court or 
in any other Court subject to the super- 
intendence of the Court 

Construing therefore S. 18, Presidency 
Towns Insolvency Act, in the light of 
what has immediately gone before, I 
think the wording is more consistent 
with the interpretation that “insol- 
vency proceedings ” are not included 
under that section and further that the 
expression “ other proceedings ” can only 
refer to proceedings in the nature of 
suits, execution or other legal process. 

I base ray decision on the section itself 
and not on any such consideration as 
was referred to' in the corrse of the 
argument before us namely that an in- 
solvency proceeding initiated on the 
debtor’s application for being adjudi- 
cated an insolvent can hardly be des- 
cribed as a proceeding against the insol- 
vent. 

I agree with the view taken by 
Taraporewala, J., as regards the mean- 
ing of the expression “ other pro- 
ceedings and ’of the words “ any other 
Court subject to the superintendence of 
the Court ", and I have very little to 
add thereto. 

I would, therefore, answer the refer- 
ence to the Full Bench *by saying tha^, 
under S 18 Presidency-Towns Insolvency 
Act, a Judge of this Court sitting in 
insolvency has no power to stay pro- 
ceedings pending in respect of the same 
debtor in a District Court under the 
Provincial Insolvency Act. 

Rankin, C J . — I have had the ad- 
vantage of reading the judgment about 
tol3e delivered by C. C. Ghose J., I agree 
with that judgment. I am of opinion 
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that there is enough in the language of 
S. 18, Presidency Towns Insolvency Act, 
and in the context of that section to 
show that it is addressed to the question 
of compelling persons with claims against 
the insolvent to prosecute their claims 
in the insolvency jurisdiction where this 
is the proper course and that the section 
is not addressed to the question of com- 
peting jurisdictions in insolvency. 

Suhrawardy, J, — I agree. 

B. B. Ghose, J . — I agree. In my op- 
inion S. 18, Presidency Towns Insolvency 
Act, refers only to a suit or other proceed- 
ing lor enforcing a claim against the insol- 
vent which may bo .adequately dealt 
with under the provisions ‘of that Act, 
and not to proceedings under the Pro- 
vincial Insolvency Act. 

Mukherji, J. — I would give the same 
answer to the question and my reasons 
are practically the same as my learned 
brother G. C. Ghose, » J., has given in 
his judgment. 

E.K, Reference answered. 
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Full Bench 

Rankin, C. J. and C. C. Ghose, 
Suhrawardy, B. B. Ghose and 
Mukherji, JJ. 

Knmar Sarat Kumar Roy — Appellant. 

v. 

Nahin Chandra Ram Chandra Shaha 
and Ofllcial Assignee of Calcutta— 
pendents. 

Appeal No. 100 of 1927, Decided on 
3l8t August 1928, from original order, 
D/- 9th August 1921. 

(a) Presidency Towns Insolvency Act, S. 36. 
The Registrar if empowered under S. 6 is a 
Court for the purpose of S. 36. [P 788 C 2] 

(b) Presidency Towns Insolvency Act, 
S, 8 (1)— Application under sub-S, (1) should 
be made to the Court passing the order. 

It is contrary to the notion of a ra-hearing 
or of a review such as is contemplated in sub- 
S. (1) that the application should be made to 
any tribunal except the tribunal that made the 
order; but if an order is made by one Registrar, 
his successor could hear a motion to review, 
and if an order is made by one Judge, another 
Judge exercising the insolvency jurisdiction of 
the Court could hear the review. [P 789 C 2] 

(c) Presidency Towns ^Insolvency Act, S. 8 
(2) (a) — Application to Judge to discharge 
liegistraPs order is appeal — Order of Judge 
treating it as review under sub~S. (1) is appeal- 
able to Division Bench under sub-S. (2) with- 
out leave of J udge and Division Bench should 
dispose of the case on merits ; 66 I. C, 715= 
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A. I. R. 1921 Cal. 58=48 Cal. 1089, Over- 

ruled. 

An application to the Judge exercising 
insolvency jurisdiction to discharge an order 
made by the Registrar for the attendance of a 
witness under S. 36 is an appeal under Cl. (1), 
sub-S. (2), S. 8 ; 66 I. C lib— A. I. R. 1921 
Cal. 58=48 Cal. 1089, Overruled. [P 790 C 2] 

Where Judge’s view was that he was bound 
to treat the case on the footing that ha was not 
hearing an appeal under Cl. (a), the question 
whether he should give leave to appeal to the 
Division Bench could not arise. Where the 
Judge dealt with the matter as though he had 
power under sub-S. (1)) and having dealt with 
the matter as a review on the merits he dis- 
missed the application, the order which he 
made cannot be siid to be an order of the 
character contemplated by Cl. (1), S, 8. If it 
were anything else 'it would fall under Cl. (b), 
sub-S. (2), S. 8 of the Act. Where the Judge 
hid treated this as though he had jurisdiction 
to make an order on review, from such order an 
appeal lies to the High Court under Cl, (b), and 
Division Bench has jurisdiction to entertain an 
appeal from an order of the character which 
the Judge passed. It cannot be said that it is 
necessary that the Division Bench should con- 
fine itself to a declaration that .the Judge had 
no power to entertain an applicatiori for 
review of an order made by the Registrar or 
that it should leave the appellant to go back to 
the Registrar to have the order set aside or 
that it should send the case back to the Judge 
to be dealt with as an appeal. It is open to it 
to make the order which the Judge ought to 
have made. [P 790 0 2 ; P 791 C 2 ; P 792 C 1] 

(d) Presidency Towns Insolvency Act, 
S. 90 (5) — Scope. 

Where order under S. 36 was made to attend 
on 2nd May 1927 but was served on 4th July 
1927 and the person ordered appealed on 20th 
July 1927 time ought to be extended. [P 791r C 1] 
{$) Presidency Towns Insolvency Act, 
S. 36 — Section is not to be used as extra method 
of discovery irt addition to those under Civil 
Procedure Code. 

Powers under S. 36 are not to be used as an 
extra method of discovery in addition to the 
ample facilities for discovery enjoyed by ordi- 
nary litigants under Civil Procedure Code. 
Franks, Ex parte Oiltings, (1892) 1 Q. B, 646, 
and In re Desportes, 10 Morrell 40, Foil. 

[P 791 C 1] 

^ (/) Presidency Towns Insolvency Act, 
S. H6— Witness. 

Witness is not entitled to get costs of his* 
attorney or counsel : 46 Cal. 795, Folk 

[P 791 C 2] 

(g) Calcutta High Court Appellate Side 
Rules, Ch. 7, Rr. 2 and 3. 

Rule 1, and not Rr. 2 and"3, applies to ap- 
peals from orders in appeal under Presidency 
Towns Insolvency Act, S. 8. [P 792 C 1] 

S. M. Bose and N. C. Chatter j ee —ior 
Appellant. 

S. N. Banerjee and B. E. Ghosh — for 
Respondent. 

Rankin, C. J. — It appears that one 
Sailendra Krishna Roy was adjudicated 
an insolvent in this Court on 9th August 
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1921. This case arose out; of an appli- 
oatiou made fco fche Registrar in Insol- 
vency by a firm called Nabin Chandra 
Ram Chandra Shaha, creditors of the 
insolvent for an examination of the ap- 
fpellant Kumar Sarat Kumar Roy under 
36, Presidency Towns Insolvency Act, 
upon certain matters. It appears that 
the appellant is the father-in-law of the 
insolvent. It appears further that on 
"SSth January 1921 the insolvent pur- 
ported to enter into a mortgage in 
favour of the appellant over certain pro- 
perties in respect of a sum of lacs. 
It seems that on 20th December 1922 an 
application for examination of the appel- 
lant was made by the Official Assignee 
■but was afterwards withdrawn. A 
•second application was made by the res- 
pondent creditor Nabin Chandra Ram 
Chandra Shaha on 14th June 1923 and 
the appellant was examined before tiie 
♦Court under S. 36, Presidency Towns 
Insolvency Act between November 1923 
and January 1924. In the meantime 
the appellant had brought a suit in a Dis- 
trict Court against the Official Assignee 
and others to enforce his mortgage. That 
mortgage suit was decreed ex parte on the 
20th September 1923. In February 1924 
the Official Assignee brought a suit 
against the appellant to set aside that 
ex-parte decree on the ground, as, I under- 
stand, of fraudulent suppression of pro- 
cesses. This suit, however, was dismissed 
on 28th February 1927, and at the time 
with which we are concerned, that is 
when the present application was made 
in April 1927, that decree of dismissal 
was under appeal to the High Court 
which has not yet disposed of the appeal. 

The application with which we are 
nqw concerned is an application to 
examine the appellant further with 
reference to the sum of li lacs of rupees 
alleged to have been lent by him to the 
insolvent and the application asks that 
five documents should be produced before 
the Court by the appellant at his exami- 
nation. The application is based upon 
the ground that at the prior examination 
fthe creditor had not had sufficient op- 
portunity to examine the appellant with 
•reference to this sum which was really 
‘the sum comprised in the mortgage to 
the appellant. The Registrar made •an 
order directing the appellant to attend at 
s, given date for examip|Ltion under the 
-section. That order was made on 2nd 


May 1927, but it was not served upon the 
appellant till 4th July 1927. 

Thereupon, on the 20th July, the appel- 
lant applied to the learned Judge exer- 
cising insolvency jurisdiction on the 
original side for an order that the order 
made by the Registrar should be vacated 
and that he should be relieved from ap- 
pearing before the Registrar pursuant to 
the said order. When the application to 
the learned Judge was made it was framed 
in somewhat neutral language by reason 
of the fact that a decision of this Court 
in the case of Bat Sukh Lai Karnani v. 
OJficial Assignee^ Calcutta (1) had been 
given as to the nature of the proceeding 
by which such an order of the Registrar 
can be challenged before a Judge. In that 
c-ase the learned Chief Justice Sir Lance- 
lot Sanderson hold that such an applica- 
tion to a Judge was not an appeal but a 
petition to set aside the order of the 
Registrar in Insolvency. Richardson, J., 
agreeing that such an application was 
not an appeal within sub-S. (2), S. 8, 
Presidency Towns Insolvency Act, held 
that it was an application under Cl. 1 
of that section for review of an ex-parto 
order. 

In these circumstances the appellant 
moved the learned Judge but did not 
frame his application as a memorandum 
of appeal but framed it as I have stated. 
When the matter came before the learned 
Judge, it is quite clear that the case 
was not dealt with as being an appeal 
from the order of the Registrar and it 
is also clear that it was dealt with by 
the learned Judge on the basis of the 
view taken by Richardson, J., in a previ- 
ous case, namely, that it was an appli- 
cation to review under sub-S. (l), S. 8. 
This can be seen not merely from the 
circumstance that the learned Judge was 
bound by the previous decision but from 
several other circumstances, one of which 
is that the learned Judge while acting 
on the decision expressed his doubt of its 
correctness ; another is that he, while 
noticing that if the proceedings were an 
appeal he would have to deal with the 
question of limitation under S. 101, and 
sub-S. (5), S. 90 nevertheless did not deal 
with that question on the facts. 

Moreover the learned Judge in the 
course of his judgment expressly stated : 

I^oonceive that if this application iS by way 
of review it is not sufficient to contend as 
(Ij A. lTW/ld'Ii Gal. 58=48 Cal. 1089. 
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though it were an appeal, that the order of the 
Registrar is one which should not have been 
made. A review and an appeal are proceedings 
of a different nature and the principles appli- 
cable to a review indicate that an application 
for a review cannot necessarily succeed upon 
the grounds upon which an appeal might be 
successful. 

The learned Judge by his judgment; 
dealt, subject to what I have already 
quoted, with the merits of the case. He 
came to the conclusion that on the 
merits the order of the Registrar should 
not be interfered with under sub-S. (l), 
S. 8. He appeirs also to have thought 
that if the examination should turn out 
to be unnecessary it would be possible 
for the Court to make an order by which 
the creditor would be mulcted in costs. 

In these circumstances the appellant 
preferred an appeal to the Division Bench 
and upon that appeal the first question 
before the Division Bench was the 
question whether any right of appeal lay 
to the Court. I would have proceeded 
to deal with that question first but for 
the fact that the respondent’s conten- 
tion by his learned counsel, Mr Banerji, 
on this point depends to some extent 
on the question whether the decision 
in the case of Sickh Lai Karnani v 
Official Assignee fi) is right or wrong 
I pass, therefore, to the que^cion of the 
decision in that case. This is a matter 
which has been specifically referred as a 
question of law to this Full Bench and 
it has been referred in the following 
terms: 

Whether an application to a learned Jcdgo 
exercising insolvency jurisdiction on the ori- 
ginal side for the discharge of an order made 
by the Registrar in Insolvency for the atten- 
dance of a witness under S. 36 of the Act is an 
appeal under Cl. (a), sub S. (2 , S. 8, •or is an 
application under sub-S. (1) of that section or 
is an application of another and what kind. 

It may be observed that the order of 
the Division Bench referred the whole 
appeal to the Full Banoh in addition to 
stating that question as a question of 
law. 

The order made by the Registrar is 
made under the following statutory pro- 
visions: By S. 3 of the Act of 1909 the 
Court having jurisdiction in insolvency 
under this Act is this High Court and the 
phrase “the Court” when used in the 
statute means the C^urt exercising juris- 
diction under this Act; in other words, 
the High Court of Judicature at Fort 
William in Bengal. Under S. 4 of the 
Act, all matters in respect of which 


jurisdiction is given by this Act shall ba 
ordinarily transacted and disposed of by 
or under the direction of one of the» 
Judges; but by S. 6, the Chief Justica 
may direct; that in any matter in respect 
of which jurisdiction is given to the 
Court; by this Act, an officer of the Court 
appointed by him in this behalf shall 
have all or any of thp powers in this- 
section mentioned. Then follows a very 
necessary and important provision: 

and any order made or act done by such officer 
in the exercise of the Slid powers shall be 
deemed the order or act of the Court. 

The powers which the Chief Justice is- 
enabled to delegate to an officer include 
powers to make any order or exercise any 
jurisdiction which is prescribed as proper 
to be made or exercised in chambers, and 
by the rules of this Court the power to 
summon a witness and examine him 
under S 36 of the Act is a power which 
is proper to ba made or exercised in 
chambers The terms of S. 36 of the Act 
are these that the Court may, on the 
application of the Official Assignee or of 
any creditor who has proved his debt, at 
any time after an order of adjudicition 
has been made, summon before it the 
insolvent or any person known or sus- 
pected to have in his possession any 
property belonging to the insolvent or 
supposed to be indebted to the insolvent, 
or any person whom the Court may 
deem capable of giving information res- 
pecting the insolvent, his dealings or 
property; and the Court may require such 
person to produce any documents in his 
custody or power relating to the insol- 
vent, his dealings or property. 

The result of these various sections of 
this enactment and of the order made by 
the Chief Justice in 1915 is that the 
Registrar is the Court for the purpose 
of S. 36. In these circumstances, we 
have to consider what provision is made 
by the statute for challenging oriers 
made by the Registrar when exercising 
the powers given to the Court under 
S. 36. That provision is to be found in 
S. 8 of the Act. S 8 of the Act, contains 
two separate and contrasted provisions. 
The first provi-ion is a provision for 
rehearing which has long had a place in 
the English statute from which most of 
the Act of 1919 has been borrowed. 

The Court may review, resoind or vary any 
order made by its unc’isr its insolvency jurisdic*^ 

tion. 
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It was contended, I think, on behalf of 
the appellant that this provision would 
not apply to the Registrar because the 
Registrar was not the Court. I dissent 
from that proposition altogether. Just 
as the Registrar is the Court referred to 
in S. 36, so he is the Court referred to in 
sub-S. (I), S. 8. That is not because 
the Registrar in Jthe ordinary way or on 
general principles is the Court but be- 
cause S. 6 (1) of the statute has made 
him so as a matter of construction. I 
have no doubt, therefore, that that power 
is a power which is vested in the Re- 
gistrar. I would further point out, that 
apart altogether from any statutory pro- 
vision, in the absence of a provision to 
the contrary, a judicial officer who makes 
an ex-parte order imposes a burden on a 
person who is not present before him< 
and that when the person affected brings 
the matter to his notice, it is always 
open to him to undo the order on the 
ground that the original order was made 
on insufficient materials or that for 
other reason it should not have been 
made. I have no doubt, therefore, that 
•one remedy of the appellant here was to 
go back to the Registrar under sub-S. (l), 
S. 8, or on the basis of the fact that the 
appellant was the subject of an ex-parte 
order, to get him to set aside that order 
by showing that it ought not to have 
been made. 

Now, the provision in sub-S. (l), S. 8, 
is a provision of no narrow character. It 
^is quite true that when a Court has 
decided a matter in the presence of all 
the parties it will not readily listen to 
the party who has lost, making an appli- 
cation that the matter bo reopened and 
reheard. At the same time this consi- 
deration has no place. in cases of ex-parte 
orders and it is well settled under the 
same words of the English section that 
the powers given to the Court from time 
to time to alter or modify its own orders 
is circumscribed by no narrow limits 
The leading case is the case of In re 
Tobias & Co Ex' parte Tobias (2) where 
Mr. Justice Cane, a great authority on 
the Law of Bankruptcy, speaking of 
these very words [in my judgment, the 
verbal changes have no materiality for 
the present purpose] says this : 

This section gives the Court a discretion of 
the widest and most far-reaching character, 

(2) [1891] 1 Q. B. 463=?^0 L. J. Q. B. 214=8 
Morrell 30=39 W. R. 399=64 L. T. 116. 


and when properly exercised it is so beneficial 
in its operation and so calculated to advance 
the ends of justice, that I think it ought not to 
be restrained by construing in any niggardly 
spirit. One general — although not invariable — 
rule has been laid down for guiding the Court 
in the exercise of its discretion under this sec- 
tion, viz., — that the Court should not grant a 
rehearing where the only object of the appli- 
ojint is to obtain another opportunity for ap- 
pealing from the decision of the Judge, when 
he has let the time for appealing from the 
original decision go by. The universal prac- 
tice of fixing a limit of time on the power to 
appeal is derived from the general maxim 
interest reipyfilicae ut sit finis litium, and 
the maxim should not be extended beyond the 
limit of its utility. Where litigants have gone to 
trial and the Court has decided, between them, 
it is inexpedient that the defeated party should 
be allowed to- reopen the litigation at any dis- 
tance of time, when the position of the parties 
may have been materially affected by the lapse 
of time or the loss of material evidence. In 
such a case as this, however, where the refusal 
of the discharge operates as a punishment on 
the bankrupt, there can be no reason why the 
punishment should not be remitted at any dis- 
tance ot time, if it can be shown that the object 
of the punishment has been eSected. 

So that it must not he taken, so far as 
I am concerned, that the observation 
made by the learned Judge which I have 
already quoted is correct. It is cot the 
case, in my judgment, that it is not 
sufficient to contend that the order of the 
Registrar is one which should not have 
been made. In my judgment, such an 
application, if made to the proper tri- 
bunal, would bo an application which the 
Court would regard entirely on the merits 
remembering that it is necessary for the 
purpose of doing justice, particularly in 
cases of ex-parte orders. Now, that juris- 
diction is clearly given to the same tri- 
bunal as made the order complained of. 
A case has been cited — the case of Be 
Maugham (3), where this has been laid 
down in England. In my judgment, the 
same meaning attaches to sub-S. (1), 
S. 8. It is contrary to the notion of a 
rehearing or of a review such as is con- 
templated in that sub-S. (i) that the ap- 
plication should be made to any tribunal 
except the tribunal that made the order. 
I do not mean to say that if an order is 
made by one Registrar his successor 
could not hear a motion to review. I do 
not mean to say that if an order is made 
by one Judge another Judge exercising 
the insolvency jurisdiction of the Court 
could not hear the review. But it must 

• (3) [1888] 21 Q. B. D. 21=57 L. J. Q. B. 487 

=5 Morrell 462=36 W. R. 846=69 U T. 

268. 
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be made to the same tribunal and it 
never was intended to introduce a con- 
fusion by having an order reviewed by a 
Judge if it was made by the Registrar. 
The particular case in which it is neces- 
sary to have recourse to a higher tribunal 
than the Registrar in order (to use a 
neutral word), that his order may be re- 
vised is the matter dealt with by sub- 
S (2), S. 8 That is in contrast to the 
first sub-section by reason of the fact 
that .the right of appeal is given not 
merely to persons who are parties to the 
original order but to any person aggrieved 
thereby, and it is an important principle 
in insolvency that persona may be ag- 
grieved by an ordei; to which they are 
not parties ; and if they are, there is a 
right of appeal. In this sub-section the 
Act of 1909 departs in some respects 
from its original. It introduce/ an ex- 
press provision that the right of appeal 
shall lie from an order made by an officer 
of the Court empowered under S. 6. It 
says that an appeal shall lie to the Judge 
and that no further appeal shall lie 
except by leave of that Court. I ask 
myself what reason can there be in a 
case where the Registrar under the autho- 
rity conferred upon him in pursuance of 
S. 6, has exercised the power of the Court 
given by S 36 of the Act, to say that 
the right to approach the Judge was any- 
thing different from the right of appeal 
given by Cl. (a) of sub-S. (2), S. 8. 

I am of opinion that by that clause it 
is clear that the Registrar and the Judge 
respectively are put in the position of 
an inferior and superior tribunal. It 
seems to me contrary to the intention of 
the enactment that a motion to a Judge 
to discharge an order of the Registrar 
should be deemed or taken to be in some 
other jurisdiction than tlie express juris- 
diction under Cl. (2), sub-S. (a), S. 8 
of the Act. For these reasons I find my- 
self unable to agree in the opinion of 
the learned Sir Lancelot Sanderson, 0. J., 
and Richardson, J., in the case of Bai 
Sukh Lai Karnani v. Official Assignee of 
Calcutta (1). The learned Chief Justice 
did not state what was the character of 
the application if it was not an appeal. 
The view taken by Richardson, J., is that 
it is open under sub-S. (l) to apply to 
the Judge to review an order of the 
Registrar. For the reasons I have given 
I am unable to accept this view. This 
answers the question which has been re- 
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ferred to the Full Bench by the Division 
Bench. In my opinion an application to 
the Judge exercising insolvency jurisdic- 
tion to discharge an order made by the 
Registrar for the attendance of a witness 
under S. 36 is an appeal under Cl. (l) of 
sub-S. (2) of S. 8. 

I come now to deal with the question 
whether the Division Betoch had any right 
to entertain an appeal from the order 
made by the learned Judge. 

Two matters are involved in this ques- 
tion. It is quite clear that on the lear-^ 
ned Judge’s view he was bound to treat 
the case on the footing that he was not 
hearing an appeal under Cl. (a). On that 
view the question whether he should give- 
leave to appeal to the Division Bencb 
could not arise. The learned Judge dealt 
with the matter as though he had power 
under sub-S. 1, and having dealt with- 
the matter .as a review on the merits he 
dismissed the application. In my judg- 
ment the order which he made cannot be 
said to be an order of the character con- 
templated by Cl. (a), S. 8. If it were 
anything else it seems clear that it' 
would fall under Cl. (b), sub-S. (2),. 
S. 8 of the Act. He had treated this as 
though he had jurisdiction to make an 
order on review and from such order an 
appeal lies to this Court under Cl. (b). 
I am therefore of opinion that the Divi- 
sion Bench had jurisdiction to entertain 
an appeal from an order of the character 
which the learned Judge passed. 

That being so, the next question is as 
to the correct way to deal with the 
appeal. The learned Judge, had he not 
been bound by the previous decision of 
the Division Bench, would have (and 
according to my view of the law should 
have) dealt with the application before 
him in this way. He should have said : 

If thia application is a request that I shall re- 
hear the matter that has been dealt with by 
the Registrar I dismiss it with costs on the- 
ground that I have no jurisdiction to entertain 
it. This matter, however, can be regarded aa 
an appeal under Cl. (a), sub-S. (5), S. 8, from 
the Registrar. I will therefore enquire whe- 
ther there is reasonable ground under S. 90, 
sub-S. (5J to extend the time for the appeal and 
if SQ I will hear the appeal upon its merits as 
an appeal. 

Two questions, had he taken that 
course, would have arisen for decision. 
The first is whether the appellant has. 
acted with due diligence in presenting: 
his application to the Judge on 20tb 
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July 1927 after being served with the 
order on the 4th of that month. In my 
judgment the correct answer to that 
question is that the appellant has ex- 
ercised due diligence and the time under 
S. 101 must be extended in his favour. 

The next question which the learned 
Judge would have had to put to himself 
and to decide was the question of the 
merits of the order made by the Registrar. 
In my opinion the correct answer to 
that question is that the order made by 
the Registrar is erroneous and oppressive. 
It is clear that the sole purpose of the 
examination asked for was a futher en- 
quiry into the matter of Rs. 1,50,000 
loan upon the mortgage of 25th January 
1921. As to that the creditor and it may 
bo other creditors, were minded to make 
a case that no money had been lent, that 
the money which was made to appear as 
loan to the insolvent was really his 
owq money and that the mortgage was 
a sham and ‘fraud. That matter has 
been the subject of litigation since the 
year 1923. The mortgage suit has been 
decreed and the suit to set aside the 
decree has been dismissed and an appeal 
was pending from that decision in the 
ordinary way. Powers under S. 36 of 
the Act (Act 3 of 1909) are not to be 
used when parties are in litigation, as an 
extra method of discovery in addition to 
the*ample facilities for discovery enjoyed 
by ordinary ditigants under the Code of 
Civil Procedure. It has been held under 
a corresponding section of the English 
Act that while the trustee will be 
allowed to use the private examination 
section in order to make up his mind 
whether it is necessary to litigate or not 
to enable him to inform himself whether 
the circumstances in connexion with the 
debt were such as would entitle liim to 
embark upon a litigation, once he has 
commenced litigation he must be content 
as a rule with the ordinary facilities for 
discovery and it is too late to urge that 
he should be allowed to cross-examine 
his opponent under the private examina- 
tion section. I do not say that this 
principle can be regarded as a rigid rule, 
out it is a rule which has always to be 
borne in mind. I am bound to say that 
I have never heard of an examination in 
the exercise of the powers conferred 
under the private examination section 
when a mortgagee wbjo is not bound to 
come into insolvency at all has brought 


his suit successfully to realize his secur- 
ity and the Official Assignee as a defen- 
dant in that suit has been taking further 
steps tc get the decree set aside. It 
appears to me that this principle has 
been well settled in the English cases, 
He: Franks Exparte Giltings (4). In 
re Desportes (5) and in many unreported 
cases. In this case the examination was 
sought at the last stage of this litigation. 
It was sought upon a petition which 
mentions nothing about the state of the 
litigation. In my judgment the appli- 
cation for an order to examine the appel- 
lant should have been refused. I think 
therefore that if the learned Judge had 
not been bound by the decision of the 
case in Bai Sukh Lai Karnani v. Official 
Assignee (1), he would have, and I think 
he ought to have on a correct view of 
the law, 'entertained this application as 
an -appeal, extended the time for the 
appeal and sot aside the order of the 
Registrar with costs. I may mention in 
this connexion that one of the things 
which apparently weighed with the 
learned Judge was that if the examina- 
tion turned out to be unnecessary the 
respondent before him would be mulcted 
in costs. The learned Judge appears to 
h^ve mistaken. I would only refer to 
the case of Anshu Prokash Ghose. In re[^) 
where the principles governing costs 
under the private examination section in 
the insolvency and companies jurisdic- 
tions were examined. 

The next question in these circum- 
stances is what were the powers of the 
Division Bench. It appears to me that 
as the learned Judge made an order from 
which a right of appeal arose to the 
appellant, it was in the power of the 
Division Bench to make the order which 
in its opinion the learned Judge ought 
to have made. It was not, in my opin- 
ion, necessary that it should confine 
itself to a declaration that the learned 
Judge had no power to entertain an ap- 
plication for review of an order made by 
the Registrar or that it should leave the 
present appellant to go back to the 
Registrar to have the order set aside or 
that it should send the case back to the 
learned Judg e to be d^alt with as an 
' (4y [1892] 1 Q.B. 046=9 Morrell 90==40 W.R. 

384=66 L. T. 30. 

(5) [1893] 10 Morrell. 40=5 R. 220=68 L. T. 

• 233. 

(6) [1920] 46 Gal. 796=53 I. C. 362=24 C. W. 

N. 68. 
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appeal. I think that it was open to it 
to make the order which the learned 
Judge ought to have made namely that 
the order of the Eegistrar be set aside 

Mr. Banerji has pointed out that by 
the Appellate Side rules of this Court 
there is a provision in Rules 2 and 3 of 
Gh. 7 which says that if the question of 
law arises in an appeal from appellate 
decree the Court shall state the points 
and refer the appeal for the final decision 
of a Full Bench and if the question ari- 
ses in an appeal from an original decree 
the question of law alone shall be re- 
ferred and the Pull Bench shall return 
the case with an expre-sion of its opin- 
ion upon the points of law for final ad- 
judication by the Division Court which 
referred it. 

Now the present case does not seem to 
me to bo within the classes contemplated 
by these two rules. These rules refer to 
the well-known first and second appeals. 
This is in one sense a second appeal 
though it is not a limited or special 
appeal. In another sense it is no doubt 
a first appeal or an appeal from an ori- 
ginal order though it is not in any view 
an appeal from the original decree. It 
seems to me that in these oircumstanoes 
the Division Bench was quite entitled to 
do what it did namely to act under the 
general language of R. 1, Ch. 7 of the 
Appellate Side Rules. 

Whenever one Division Court; shall differ 
from any other Division Court upon a point of 
law or usage having the foroe of law, the case 
shall be referred for decision to a Full Bench, 

In my opinion it is open to this Full 
Bench to make the order which the 
Division Court should have made in 
addition to answer! tig the question re- 
ferred by it. I would in this case in 
addition to giving the answer which I 
have indicated to the question which has 
been referred to the Pull Bench make an 
order that the order by the Registrar for 
the examination of the appellant under 
S. 36, Presidency Towns Insolvency Act 
be sob aside with costs which will include 
the costs beforo the learned Judge the 
costs of the Division Court and the costs 
of this Court. 

C. C. Ghose, J. — I agree. 

Suhrawardy, J. — I agree. 

B. B. Ghose, J, — I agree. 

Mukherji, J. — I agree. 

v.v. Beferenceanswered and t 
Appeal allowed. 
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Suhrawardy and Cammiade, JJ. 

Narayan ^Auction-Purchaser — 

Petitioner. 

V. 

Jharu Mandal of Baratola and 
others — Decree holders — Opposite Parties. 

Civil Rule No. 1649 of 1927, Decided 
on 15th May 1928, against the order of 
3rd Munsif, Contai, D/- 20th September 
1927. 

(а) Civil P, C , 0. 21, Rr. 100 and 101— A 
person pur chasing non- transfer able occupancy 
holding in decree against tenant — Landlord 
obtaining decree against recorded tenant and 
attaching holding — P uf chaser is not judgment- 
debtor within R. 100, but one in possession on 
his own account, 

A non-transferable occupancy holding wa^ 
purchased by a person in execution of a decree 
and obtained possession. It was subsequently 
attached by the landlord in execution of his 
decree against the recorded tenant for neces- 
sary rent. „ 

Held : that the purchaser was nob bound by 
the decree of the landlord, and he was not a 
jadginent-debtor within the meaning of R. 100, 
O. 21. He was in possession of the property on 
his own account as required by R. 101 ; and so 
has right to proceed under R. 101, O. 21 ; 
A. I. R, 1927 Cal 156, Foil : 3 P. L. J, 579, 
Dist : 2 P. L. J. 178, Diss, from, [P 794 C 1] 

(б) Civil P, C., S, 47 — Person other than 
judgment-debtor in possession of property sold 
in execution — Executing Court cannot decide 
upon his title. 

Where a person other than judgment-debtor 
is in possession of the property sold, the ex- 
ecuting Court his no jurisdiction to decide the 
question of his title, and the only remedy of 
the purchaser is a regular suit. [P 794 C 2] 

Panchano7i Ghose — for Petitioner. 

Sarat Chandra Jana^iov Opposite 
Parjjies. 

Suhrawardy, J. — This is a revision 
application directed a^^ainst the order 
of the Court below passed under 0 21, 
R. 101, Civil P. G., restoring the opposite 
party in possession of the disputed pro- 
perty. The facts are that the opposite 
party Jharu Mondal claims to bo the 
purchaser of a non-transferable occu- 
pancy holding in execution of a decree 
against the tenant. The landlord sub* 
sequenty brought a suit for rent against 
the recorded tenant and obtained a decree 
and attached the holding. Jharu thero*' 
upon applied to deposit the amount of 
the. decree in Court under S. 170, Ben. 
Ten. Act. His application finally came 
up for consideration before a Full Bench 
of this Court in Jharu Mondal v. Khetra 
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Mohun Bera (l). It was held that Jharu 
^as neither a judgment-debtor nor a 
person whose interest was voidabls on 
the sale, and therefore not entitled to 
rnake the deposit. Thereafter the peti* 
tioner obtained possession of the holding 
in suit through Court and thereby dis- 
possessed the opposite party The op- 
posite party thereupon applied under 
■O. 21, E>. 100, to be restored to possession 
having been illegally dispossessed. The 
'Court below has allowed his application 
and hence this rule. 

It has been argued before us by the 
learned vakil for the petitioner that the 
opposite party being a transferee of a 
non-transferable occupancy holding is 
bound by the decree under which the 
petitioner purchased and as such he is 
not entitled to make an application under 
'O. 21, R.^100. It is contended tliat the 
words judgment-debtor ’* in O. 21, 
R. 100, include all persons of the char- 
acter of the opposite party ; and a great 
deal of argument has been advanced 
before us in support of the proposition 
that a purchaser of a non-transferable 
occupancy holding is a representative of 
the judgment-debtor under S 47, Civil 
P. C., and as such he is one of the per- 
sons who come within the expression 
“ judgment-debtor ” as used in R. 100. 
But the real point in the case has been 
missed. The only question wo are called 
upon to decide is as to whether the op- 
posite party is a person who was in pos- 
session of the property on his own ac- 
count or on account of some person other 
than the judgment-debtor. Under R. 97 
where the holder of a decree for pos- 
session of immovable property or the pur- 
chaser of any such property sold in execu- 
tion of a decree is resisted or obstructed by 
any person in obtaining possession of the 
property he may make an application to 
the Court complaining of such resistance 
•or obstruction. The Court is to hold 
an enquiry and if it finds under R. 98 
that resistance was offered by the judg- 
ment-debtor or by some other person at 
his instigation fit .shall direct that the 
applicant be put into possession of the 
property. Similarly under R 100 any 
person may make an application to the 
Court complaining of dispossession by 
the purchaser of immovable property in 
•^execution of a decree, but the nature of 
the enquiry will be^as indicated in 
(1) A. I. R. 1926 Cal. 931=54 Cal. 15. 
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R. 101, namely whether the person mak- 
ing the application was in possession of 
the property before dispossession on his 
own account or on account ’of some per- 
son other than the judgment-debtor. 
We have therefore to see in the present 
case if the applicant is a person who was 
holding the property on his own account. 
This view is in accord with that taken 
by this Court in Pur^ia Chandra Knndu 
V Monohini Devi (2), whether he has 
any right to the property or is a mere 
trespasser is beside the scope of the pre- 
sent enquiry. It must, however, be noted 
in this connexion that according to the 
finding of the Court below the opposite 
party has been in possession of this pro- 
perty from 1907 and there has been no 
investigation in this case as to whether 
this long possession created any title in 
him other than that of purchaser of a 
non-transferable occupancy holding. 

A large number of cases has been cited 
before us in support of the contention 
that the word “ judgment-debtor ” in 
R. 100 includes persons in the position of 
the opposite party. Before examining 
those cases one important fact should be 
noted that when the opposite party at- 
tempted to deposit money under 8. 170, 
Ben. Ten. Act, it was held that he was 
not the judgment-debtor nor a person 
whose interest was voidable on the sale. 
But when he makes an application under 
R. 100, 0. 21, Civil P C., he is supposed 
to be a judgment-debtor. This appa- 
rently leads to anomaly. “ Judgment- 
debtor has been defined in 8. 2 (10), 
Civil P. C., as any person against whom 
a decree has been passed or an order 
capable of execution has been made. 
The opposite party in the present 
case does not clearly come within the 
definition as given in 8. 2 (10) of 

the Code. But it is coatended that as a 
representative of the judgment-debtor 
under S. 47, Civil P C , he must be con- 
sidered as a judgment-debtor under 
R 100 The considerations which have 
induced the learned Judges in some of 
the cases to hold that such a person may 
be a representative within 8. 47, Civil 
P. C. do not arise in this case for in the 
first place the question does not refer to 
execution, satisfaction or discharge of 
a decree ; and in the second place the 
Eduction-purchaser is a third party and 
not the decree-holder. But there are 
" (2) A. L r71927 OaI. 156=53 Gal. 913. 
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two Patna oases which require special 
consideration. In Panchratan Koeri v . 
Bam Sahai Singh (3) it was held that 
the purchaser of the whole or part of an 
occupancy holding not transferable by 
custom is a representative of the judg- 
ment-debtor and entitled to object under 
S. 47, Civil P. C., to a sale of the holding 
in execution of a decree for rent. Ho is 
therefore not entitled to maintain pro- 
ceedings under 0. 21, E. 100. That was a 
case in which the decree* holder was the 
auction-purchaser. The learned Judges 
have not considered the real question 
that arises in such cases as to whether 
the purchaser there was a person who was 
holding the property on his own account 
within the meaning of E, 101. In 
Bhikhin Jha v. Brij Behary Singh (4) 
it was held that the words “ judgment- 
debtor ” in 0.21, Er.lOO and 101, includes 
the representative of the judgment- 
debtor and all persons who are bound 
by a decree against the judgment-debtor 
and by a sale in execution of such decree, 
on the ground that the words “ or repre- 
sentatives ” in those rules had been 
omitted by oversight. I am not pre- 
pared to accept the reasoning ; it seems 
to me to be of a speculative character. 
Once the Court started to supply words 
to the provisions of a statute on the 
ground that there was an omission by 
oversight the aim of the statute law to 
secure fixity of law would be frustrated 
and the Court would assume the func- 
tion of the legislature. 

Taking all the circumstances in the 
present case into consideration I have 
come to the conclusion that the opposite 
jparfcy in this case is a person who was 
iin possession of the property before his 
idispossossion by the petitioner on his 
own account and so was entitled to 
jmaintain an application under O. 21, 
E. 100, Civil P. C. Ln this view I would 
discharge this rule with costs, three 
gold mohurs. 

Cammiade, J. — There can be no 
room for donbt that the words “ judg- 
ment-debtor ” in E. 100, 0 21, Civil 
P, C , cannot include persons other than 
the actual judgment-debtor — the person 
against whom a decree has been passed. 
If the words had any other meaning the 

(3) [1918] -3 Pat. L. J. 579=:43 I. C. 969=4 

Pat. L. W. 129. * 

(4) [1917] 2 Pat, L. J. 478=42 1. C. 626= 
1 Pat. L. W. 686, 
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words that precede them, namely^ 

where any person other than ” would 
have no meaning. The matter is made 
perfectly clear by the provisions of the* 
E. 101 which lay down that the Court 
may pass an order putting in possession 
any person making an application under 
S. 100 provided that that person is not 
the judgment-debtor and does not hold 
on the judgment-debtor’s account. It is 
obvious that the executing Court can 
only execute a decree against the person 
against whom it has been passed. It 
has no jurisdiction to investigate the 
title of a third person and decide that 
the decree-holder has the right to recover 
possession against him. Even if the 
person in possession is a mere trespasser, 
it is not open to the executing Court to 
decide that that person has not title and 
to refuse to uphold the possession that 
he has. The law gives to the purchaser 
the right to bring a suit and that is Jihe^ 
only remedy which the purchaser has if 
some person other than the judgment- 
debtor was in possession of the property, 
I therefore agree that this rule should be^ 
discharged. 

S.N./R.K. Buie discharged, 
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Sarat Chandra Mitra — Plaintiff. 

V. 

Charusila Dasi — Defendant. 

Original Civil Suit No. 28 of 1922» 
Decided on 24th May 1928. 

(a) Hindu Law — Will — Widoiohas no righ^ 
to make will of moveable and immovable pro- 
yerty inherited from her husband. 

A Hindu widow has a right to the fullest en- 
joyment of the immovable and moveable pro- 
perty that she has inherited from her husband. 
She is entitled to dispose of the corpus of 
such property inter vivos for certain restricted 
purposes, although she may alienate her own 
interest in the property for the period of the 
iubsistence of her widow’s estate. She cannot, 
however, dispose of the corpus of such pro- 
perty by her will. So long as she remains iu 
enjoyment of the estate she may spend, or ac- 
cumulate or, otherwise dispose of the income 
that accrues therefrom as she chooses. If at 
her death, or when her widow’s estate is other- 
wise determined, it appears that she had not' 
already > disposed of the income current or ao- 
ouraulated which she was entitled to enjoy 
while she was alive, such income “will follow 
the ‘estate from which it arose,” and will pass- 
to the heirs of her husband: 41 All, 350 and lO 
jBow. *478, Diss. /rom.; 17 Bom, 690; 31 Cal^ 
214; 28 Mad, 463; aid 8 Mad. 290; Ref. 

[P 800 C 1 J 
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{b) Will — Construction — Meaning of 'money,'* 

Prima facie “money” means moneys in hand 
or receivable at call, but as “money” is a terra 
of elastic construction, it will receive a wider 
or more restricted construction according to 
the context in which it is found and the inten- 
tion of the testator to be collected from the will 
as a whole. (English cases considered,) 

(c) Jlindu Law — Stridhan. 

Sbridhan is not confined to six kinds of Manu. 

S. C. Boy and J.'C. Sett — for Plaintiff. 

B. K. Ghosc — for Defendant. 

Judgment. — The decision in this case 
involves the solution of the problem 
whether a Hindu widow can dispose by 
will of income of property that she has 
inherited from her husband. Two issues 
fall to be determined: 

(i) Did the testatrix possess testamen* 
tary capacity to dispose of the property 
in suit under her will ? 

(ii) Did she dispose of such property 
under the will that she executed ? 

The first issue raises a question of law 
of sdme nicety, and of general interest to 
the Hindu community; the second issue 
depends on the construction of the will. 

I have had the advantage of an ex* 
haustive argument upon the relevant 
authorities, bnt in India»there is a di- 
vergence of opinion upon this subject, and 
it cannot be pretended, I think, that in 
the Privy Council the views which have 
been expressed by the Judicial Committee 
from time to time are all consistent or 
can wholly be reconciled. 

Indeed, in 1826, Lord Gifford is re- 
ported to have observed in Cossinauth 
Bysack v. Hurro Soondery Dossee (1): 
that in the contest for the possession of this 
property, between her (i. e., a Hindu widow) 
and the relations of her husband, she is en- 
titled to the possession of the property, but that 
she is only entitled to enjoy it according to the 
rights of a Hindu widow, which rights it ap- 
pears to me to be absolutely impossible to de- 
fine. 

I am disposed to be less pessimistic: 
bub I approach the consideration of the 
first issue with diffidence; for, as I under- 
stand the problem, the solution is to be 
found nob by following a process of logic 
or applying general principles of juris- 
prudence, but in a true conception of the 
peculiar nature of a widow’s estate in 
Hindu law. 

In Profulla Kaniini Boy v. Bhabani 
Nath Bay (2) I endeavoured to state 
what I understood to be the general 
natur^of the estate th at a Hin du wido w 

1) [1826] Clarke’s Rules Jk Orders (App-X) 91. 

2) A. I. R. 1926 Cal. 121=?52 Cal. 1018. 


possesses in property inherited from her 
husband, and I do not propose to repeat 
or refer to what I said in that case, ex- 
cept to observe that the case of Sree’ 
ramulu v. Kristamma (3) has been over- 
ruled by a Full Bench of the Ma^dras 
High Court in Vaidyanatha Sastri v. 
Sahitri Ammal (4). In considering, 
issue 1 it is essential, I think, steadily 
to bear m mind that the estate of a 
Hindu widow is 'an anomalous estate 
which interrupts the normal course of 
succession, and that it has been created 
and tolerated by orthodox Hindus only 
because, as the Sage Birihaspati laid- 
down 

in scripture and in :he code of law, as well as 
in popular practice a wife is declared by the 
wise to be half the body of her husband, 
equally sharing the fruit of his pure and im- 
pure acts. Of him whose wife is not deceased 
half the body survives. IIow then should an- 
other take his property while half his person, 
is alive ?” 

But, as Jimuta Vahana explains, 
the wife must only enjoy her husband’s estate 
after his demise. She is not entitled to make 
a gift, mortgage or sale of it. 

Again, Katyayana lays down 
Let the childless widow possessing unsullied' 
the bed of her lord, and abiding with her vener- 
able protector, enjoy with moderation the pro- 
perty until her death. After herpet the heirs take 
it, (Dayabhaga, Ch. 11, 1.56). Abiding with her 
venerable protector, that is, her father-in-law, 
or others of her husband’s family, let her enjoy 
her husband’s estate during her life; and not, 
as with her separate property, make a gift, 
mortgage or sale of it at her pleasure (Daya- 
bhaga, Ch. 11, 1.57.) 

I desire to emphasize that the widow 
of a sonless Hindu was permitted to en- 
joy the usufruct of the property that sho' 
inherited from her husband solely for the 
maintenance of “half the body of her 
husband,” and for the performance of 
such works of charity and religion as 
would tend to benefit her husband’s soul; 
and not that thereby she should receive 
something in the nature of a gift to 
which she would possess an independent 
and unfettered title. 

Now, the material facts are simple 
and undisputed. One Durga Prasanna 
Ghose, a wealthy Hindu inhabitant of 
Calcutta governed by the Bengal School 
of Hindu law, died on 4th July 1888, 
leaving him surviving two infant sons^ 
Akshay Kumar Ghose and Dwijendra. 

"”(8) [1902] 26 Mad. 143=12 M. L. J. 197. 

H) [1917] 41 Mad. 75=33 M. L. J. 387=6 M* 

L. W. 542= 42 I. 0. 245=fi9l7) M. W. K,. 

663 (F.B.). 



796 Calcutta Sarat Chandra v. Charusila Dasi (Page, J.) 1928 


Kumar Ghose. By his will dated 25i}h 
June 1888 Durga Prasanna left all his 
property to his two sons absolutely. 

On 26th March 1893 Dwijendra died 
intestate, and without issue, and upon 
his death his widow Srimati Priyatama 
Dasi became entitled to a widow’s estate 
in the property left by her husband 
Dwijendra, which consisted of an un- 
divided half share of the estate left by 
Durga Prasanna, the other half share be- 
longing to Akshay. Disputes having 
arisen between them Akshay and Pri- 
yatama on 11th Kartik 1308 (correspond- 
ing with the ’ 28th October 1901) ex- 
ocuted an ekrarnama under which Priya- 
tama granted to Akshay an ijara of cer- 
tain immovable property, to an undivided 
half share of which she had succeeded on 
the death of Dwijendra, from 1st Kartik 
1308 for the term of her natural life in 
consideration of a monthly rent of 
Ks. 1,250 payable within the first week 
of each Bengali month. In case of non- 
payment of the rent Akshay further ag- 
reed to pay interest thereon at 12 per 
cent per annum from the first day of the 
second week of each month until pay- 
ment of the arrears was made. Akshay 
thus became entitled to the ‘possession 
and management of the whole estate, and 
duly paid the said monthly sum of 
BrS. 1,250 to Priyatama until his death 
• on 23rd November 1909. In due course 
letters of administration with the will 
of Akshay annexed were granted to his 
widow, the defendant. In the written 
statement it was alleged that on 6th 
-July 1913 the defendant had adopted 
Debi Prasanna Ghose as a son to Akshay, 
but no evidence was led in support of 
this allegation at the trial, and no issue 
was raised in connexion with it. On 
25th October 1919 (the 8th Kartik 1326) 
Priyatama Dasi died, having made a will 
on 7th September 1901 of which she ap- 
pointed the plaintiff the sole executor 
and granted and devised to him “the 
whole of my properties and moneys of 
which I shalil die possessed” upon 
certain trusts therein set out. 

After the death of Akshay the defen- 
dant duly paid the rents due under the 
ijara to the end of Bhadra 1326 (17th 
September 1919). On 8th Kartik 1326, 
on which day Priyatama died, there were 
arrears of rent due and owing under the 
ijara for the month of Aswin which cbm- 
tmenced on 18th September 1919, and for 


eight days in Kartik, and the present 
suit was brought to recover those sums 
and interest thereon as provided in the 
ijara, amounting in all to Rs. 1 

Issue 1, therefore, that arises is whe- 
ther Priyatama was competent to dispose 
by will of the arrears of rent due under 
the ijara at Priyatama’s death which re- 
presented income that had accrued 
from property which she had inherited 
as the widow of Dwijendra. Now, the 
answer, it seems *to me, depends upon 
whether the sum in suit formed part of 
the stridhan of Priyatama, and that 
again depends upon what this term com- 
prehends. For, if the sum in suit was 
Priyatama’s stridhan, it is not and can- 
not be pretended that she was not en- 
titled to it in her own absolute right, or 
that she was not at liberty to dispose of 
it either by a transfer inter vivos or 
under her will. 

On the other hand, a will speaks from 
the death of the testator, and, I appre- 
hend, it is opposed to Hindu practice 
and repugnant to Hindu law that a 
woman possessing a widow’s estate 
should dispose by will of any property 
that she does not liold in her own abso- 
lute right What, then, is stridhan or 
woman's property according to the Hindu 
law prevailing in Bengal? 

Surely it is not confined to the “six- 
fold property of a woman” described by 
Manu and Katyayana: Dayabhaga, Ch. 
4 (l) (4) for 

sinee various sorbs of separate property of a 
woman have been thus propounded without 
auy restriction of number, the number of six 
(as specified by Manu and others) is not defi- 
nitely meant. Bub the texts of the sages merely 
intend an explanation of woman’s separate pro- 
perty. That alone is her peculiar property, 
which she has power to give, sell, or use, in- 
dependently of her husband’s control. 

Dayabhaga, Ch 4, (l) (18); Mitak- 
shara, Ch. 2 (11) (1) and Ch. 2 (11) 
(2). In the Mitakshara (Ch. 2, (II) 
(2), it is stated that stridhan according 
“to Manu and the rest” includes also 
property which she may have acquired by in- 
heritance, purchase, partition, seizure, or find- 
ing. 

A consideration of the relevant texts 
and authorities leads to the conclusions 
that a widow’s stridhan is not restricted 
to the sixfold denomination of Manu, 
but that the term must receive a wider 
construction, and means property which 
if undisposed of^at her death will pass to 
her heirs and not those of her husband. 
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That this is so, I think, is apparent from 
the decision of the Privy Council in Brij 
Indar v. Banee Janki Koer (5). 

Now, it is to be observed that in res- 
pect of property that has passed to a 
Hindu widow by inheritance the law as 
laid down in the text from Kafeyayana 
to which t have referred (Dayabhaga, 
Ch 11, 1. 56) is inconsistent with that 
ooQtained in the Mitakshara, Gh. 2 (Ll) 
(2). It is idle to speculate whether a 
widow’s rights under the Benares school, 
according to a true view of this disputed 
passage in the Mitakshara, are difcferent 
from those to which she is entitled in 
Bengal, for the subject is no longer open 
to discussion. As Lord Lindley has poin- 
ted out : 

Th 0 law of mberitanoe ia tlia cise oi women 
is left lu great obscurity by the Mitakshara. 
The subject is dealt-with in Ch. 2, S. 11 and 
has more than once been considered by this 
Board. The nature of a widow’s estate was 
settled in two oases in Mt. Thakur Dayhee v. 
liai Baliack Ham (6), and Bhugwa)id<i€n Doobey 
V. Myna Baee (7), and the nature of a daugh- 
ter’s estate was considered in Chottay Latl v. 
Chiinno Lall (8). It was there decided that 
under the law of the Mitakshara a daughter’s 
estate inherited from the father ia a limited and 
restricted estate only, <iud not sfcridhan. Upon 
her death the next heirs of her father succeed 
thereto; Haja CheUkani v. Haja Chelhkam (9). 

In Bhugioandeen Doobey v Myna Baee 
(7) Sir James Colville observed that 
the text of the IMitakshara, on which, as 
has already been shown, the appellant must 
mairfly rely, is paragraph 2, S, 11, of Ch. 2, 
which includes “ property which she may have 
acquired by inheritance” in the enumeration 
of women’s peculiar property. These words 
make no distinction bot^veen moveable and im- 
movable property ; yet it is settled, beyond all 
question, as we have already stated, chat the 
immovable property which a woman inherits 
from her husband cannot be disposed of by her, 
and does not pass as her stridhan. The legiti- 
mate inference from this seems to be that 
neither moveable nor immovable property in- 
herited from her hnsband forms part of a 
woman’s peculium or stridhan. 

Again, later, his Lordsbip adds : 

The preponderance of authority is certainly 
in favour of the proposition that, whether the 
widow has or has not the power to dispose of 
inherited movables, they as well as the immov- 
able property, if not disposed of, pass on her 
death to the next heirs of the husband. 

(5) [1877] 5 I. A. 1—3 Suther 471—3 Sar. 
763 (P. G.). 

(6) [1867] 11 ^r. L A. 139=10 W. H. P. C. 3= 
2 Suther 49=2 Sar. 231 (P. C.). 

(7) [1867] 11 M. I. A. 487=9 W. R. 23=2 
Suther 124=2 Sar. 327 (P. GJ. 

(6) [1878J 4 Cal. 744=6 I. A. 15=3 Sar. 880 
(P. C.). 

(9) [1902] 25 Mad. 67S=s29 I. A. 166=8 Sar. 
286 (P. C.). 
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Now, it may be that a widow governed 
by a personal law other than that of the 
Bengal or the Benares schools has wider 
or different rights with respect to the 
disposition of property that she has in- 
herited from her husband (ibid, p. 508). 
On the other hand, it may not be so : see 
Gadadhar v. Chandrahhaga Bat (lO), 
Bandharinath v. Govtnd Shivram Ul)* 
Naraswiha v Venkatadri (12), Bxichi v. 
Jagapatki (l3) For the purposes of this 
case, however, it is unnecessary to decide' 
the question, although it is not un- 
instructive to observe that the Bombay 
and Madras cases relating to a widow’s 
right to property inherited from her hus- 
band do not appear to rely so much upon 
any peculiarity in the law in those Pro- 
vinces as upon the general principles 
which affect and regulate the rights of 
widows governed by tho Bengal and 
Benares schools : see BiveU Garnac v. 
Jivibai (ll), Gadadhar v. Chandrahhaga. 
Bat (10), and the Madras cases infra. 
Be that as it may, in Mt. Thakoor v. Bat 
Baluk Bam (6) Sir James Colville stated 
that 

The result of the authorities seems to be, 
that although according to the law of the 
Western schools the widow may have a power 
of disposing of moveable property inherited 
from her husband, which she has not uuder 
the Law of Bengal, she is by the one law, as by 
the other, restricted from alienating any im- 
movable property which she has so inherited ; 
and that on her death the immovable property, 
and the moveable, if she has not otherwise dis- 
posed of it, pass to the next heirs of her hus- 
band : see also Macnaughton’s Hindu Law 
(Edn. 1829) : Vol. 1, at p. 20), 

It follows, therefore, that a Hindu 
widow has no power to dispose by will of 
the CDi’pus of either moveable or immo- 
vable property inherited from her hus- 
band : Gadadhar v Chandrahhaga Bat 
(10), Chamanlal v. Ganesh (15), Durga 
Nath Pramanik v. Chintamoni Dassi (16), 
Narasimha v. Venkatadri (12), Durga 
Sundari Sen Gupta v. Bam Krishna 
Poddar (5). And the reason is well put, 
if I may be allowed to say so, by N. R. 
Ghatterjea, J., in Durga Sundari* s 
case (17) ; 

A Hindu widow can also dispose of her 
stridhan property by will to the same extent as 

(10) [1892] 17 Bom. 690 (F.B.). 

(11) [1907J 32 Bom. 59=9 Bom. L. R. 1305. 

(12) [1881 J 8 Mad. 290. 

(13) [1884] 8 Mad. 801. 

(14) [1886] 10 Bom. 478. 

(1^) [1904] 28 Bom. 453=6 Bom. L. R. 4 j0, 

(16) [1903] 31 Cal. 214=8 C. W. N. 11. 

(17) Second Appeal No. 2352 of 1909. 


Sarat Chandra -i. Charusila Dasi (Page, J.) 



'TQS Calcutta Barat Chandra 

she oau dispose of it during her life-time ; in 
other words the power of devise is 00 -exten.sive 
with the power of gift. The principle, however, 
upon which a transfer inter vivos by a Hindu 
widow with the consent of the nearest rever- 
sioners passes an absolute title to the transferee 
cannot apply when inherited properties are 
cought to be bequeathed by will. During her 
lifetime the widow may relinquish her estate in 
favour of the next male heir ot her husband, 
the succession is thereupon accelerated, and 
•the reversioner gets an absolute estate. A will^ 
however, can operate only on death, and the 
interest of a Hindu widow in properties inheri- 
ted by her ceases on her death, and there is 
thus nothing left upon which her will can 
operate. At the time when the will comes into 
operation she has no right whatever ; and she 
cannot by will dispose of what does not belong 
to her. 

Now, upon what principle of Hindu 
/.law is a widow entitled to dispose by 
will of the inoome of such property ? I 
know of none ; indeed, to mo it appears 
that to permit her to do so is to act in 
violation alike of Hindu law and practice 

Bearing in mind that the widow’s 
estate passed to her for support, and 
not as a gift from her husband, 
it would, T think, appear to an ortho- 
dox Hindu inconceivable that she ifshould 
bo permitted to dispose after her death 
of property which she was only entitled 
. to enjoy during her life. 

The very question to be determined 
was put and answered in Kundrap Singh 
V. Mohon Lai Khan (18) which was de- 
cided by the Sudder Dewanny Adawlut 
in 1815. In that case the widow of a 
childless Hindu zemindar on the day 
before her death left a will by which 
she devised to a stranger inter alia 

all the property real and personal, with the 
profits accruing therefrom to which she had 
succeeded on tke death of her husband, to- 
gether with the ^profits which had accrued 
therefrom. 

It was held that she was not 
at liberty to- make a will affecting the landed 
and other property left by her -husband, into 
the possession of which she came on his death, 
nor affecting the profits of it, nor affecting her 
own acquisitions made by means of the landed 
property to which she had succeeded, or by 
means of its profits. As, therefore, the gift or 
disposition by will of all three descriptions of 
property abovenamed (viz., landed property 
devolved on her from her husband, personal 
property, and her acquisitions made by means 
of the inherited estate, and its profits) is ille- 
gal, no part of that property goes to the donee. 

This decision, in my opinion, is in 
consonance with the true 'conception of 

(IS) [1816] 2 Macnaughten’a Precedents of 
Hindu Law 268. 
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a widow’s estate in Hindu law. Now, 
the source of what, with all due defer- 
ence, I regard as the fallacious doctrine 
to be found in some of the oases, ‘namely 
that the profits current or accumulated 
of property which a widow has inherited 
from her husband passed to her in her 
absolute proprietary right can be traced 
to the difficulty whiqh the Courts ex- 
perienced in placing a limit upon the 
proportion of the income which the 
widow r(3asonably might expend for her 
maintenance and charitable purposes. 
Eventually in Cossinauth Bysack v. 
Hurro Soonderij Dossee (l) and Hurri/- 
dass Dutt V U ppoornath Dossee (19), it 
was held that the widow was entitled 
to a full right of enjoyment of such pro- 
perty for her life, and 

it is necessary to show that there is danger 
to the property from the mode in 'which the 
party in possession is deiling with it, in which 
case, and in such case only,* the Court will 
interfere. 

Accordingly, in 1868, when the ques- 
tion ' arose in Chundrahulee Delia v. 
Brody (20) as to whether a judgment- 
creditor of the widow or the heir of her 
husband was entitled to execute a decree 
for mesne ’profits that the widow had 
obtained before her death, Glover, J., ob- 
served that 

a Hindu widow with a life-interest in her 
deceassd husband’s estate would be entitled to 
make the fullest use of the usufruct of that 
estate : and it seems doubtful, under the* late 
rulings of the Privy Council whether she 
could be in any way restrained however waste- 
ful her expenditure so long as she kept within 
the limits of her income and made no at- 
tempt at alienation. If on the contrary she 
chooses to economize she can during her 
lifetime give away her savings to anyone she 
pleases ; but if she has left savings undisposed 
of at the time of her death these would form 
part of the estate and go with that estate to 
the next heir of her deceased husband. 

His Lordship added that 
it was never contemplated that she should 
expend the produce of her estate wastefully or 
do more than support herself in a decent and 
proper manner : and that she should leave to 
her own relatives or convert into her own 
stridhan the accumulations she might have 
made appears to me opposed to every principle 
of Hindu law as applied to widows. 

In 1874 a case of considerable import- 
ance in connexion with issue 1. was de- 
cided by the Privy Council, Gonda Kooer 
V. Kooer Oodey Singh (21). In that 
case a widow purchased property out of 
the accum ulated income from her widow’s 
19) [1856] 6 M. 1. A, 133=1 Bar. 6bi (P. U.), 
201 [1868] 9 W. 1^. 584. 

(21) [1874] 14 B. L. R. 159=3 Sar. 370 (P. 0.) 
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•osfcate, and left by her will “ all fche pro- 
perty which she had power to dispose 
•of. It} was held that on her death the 
property passed to her husband’s heirs, 
Sir Robert Collier observing that 

it is true that she made a will iu her son’s 
“favour, but it contains no specific’ gift of the 
p^'operty in question and might well have been 
intended to apply to any property of her own 
which miy have belonged to her as her stri- 
4han. • 

In 1875 in Mt. Bhaghutti Dehi v. 
Bhola Nath Thakoor (22) the parties ap- 
pear to have been governed by the 
Mithila law, and the Privy Council de- 
Mdod that the widow took a life estate in 
the property in question, not as a widow 
but under a family arrangement. Sir 
Robert, Collier, however, observed that 
if she took the estate only of a Hindu widow 
■one consequence, no doubt would be that she 
would be unable to alienate the profits or that 
at all events whatever she purchased out of 
them would be an increment to her husband’s 
estate. 

I think that in that case the rule was 
laid down too broadly, for a widow may 
dispose of ’the income of property in- 
herited from her husband inter vivos ; 
but for the purpose in hand that is im- 
material. 

In 1883 Isri Dut Koer v. Hanshutti 
Koeraia (23) was decided 'by the Privy 
Council, in which the question was 
whether two Hindu widows were en- 
titled inter vivos to give to the daughter 
of one of them property purchased out 
of the income of property inherited from 
the husband. Sir Arthur Hobhouse ob- 
served that 

the question was argued at the Bar as though 
it were necessary to divide all the property 
of a widow into two classes ; one bein^ her 
stridhau and the other her husband’s estate 
over which she has the widow’s right and no 
more. But the very question is whether hav- 
ing regard to the widow’s freedom in enjoying 
her husband’s property and to her established 
right to alienate her own interest in it she has 
not a kind of property the nature of which 
must remain undecided till her disposal of 
it or her death. 

His Lordship further observed that : 
to decide this question it is necessary to 
examine the authorities, which are by no 
means in accord. But their Lordships do not 
treat as authorities on this question the 
numerous cases cited at the Bar, to show that 
a widow’s savings from her husband’s estate 
are not her stridhan. If she made no attempt 
to dispose of them in her lifetime, there is no 
dispute but that they follow the estate from 
b25^ni875j 1 Oal. 104-2 I. A. 256^=24 W7. R7 

168=3 Sar. 528 (P.O.). 

<23) £1883] 10 Oal. 324=10 I. A. 150=13 0. 

L. R. 418=(P.C.). * 
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which they arose. The dispute arises when the 
widow, who might have spent the income as it 
accrued, has in fact saved it and afterwards 
attempts to alienate it. 

His Lordship added that it was not : 

possible to lay down any sharp definition of 
the line which separates accretions to the hus- 
band’s estate from income held in suspense in 
the hands of the widow, as to which she has 
not determined whether or no she will spend 
it : see also Sridhar Chattopadhya v. Kali- 
pada Ghuclcerbutty (24) ; Bhagabaii Koer v. 
Sahudra Koer (25) 

Now, to my mind, it is not altogether 
clear what the Judicial Committee in- 
tended to convey by the last passage that 
I have cited. Their Lordships stated 
that they felt the force of Ainslie, J’s 
reasoning on this point, and the relevant 
passage in Ainslie J’s judgment appears 
to be : 

that, if it is within a Hindu widow’s power 
to dispose of the surplus profits from her hus- 
band’s estate remaining after due provision 
has been made for the duties which the widow 
is bound to perform, it must be equally within 
her power to do so, whether she does it at once 
as the profits reach her, or whether she allows 
them to acoumulate .... 1 can conceive of 
no reason for not allowing her to acoumulate 
the- necessary funds to buy it, (i. e., property), 
herself, and give it away. ludeed iu this latter 
case, the reversioner has an advantage, for if 
the widow happens to die without disposing of 
the fund, or th-it into which it may be con- 
verted, it will come to him ...... Such pro- 
perty never passes as stridhan to the heirs of 
the widow, bub goes, if undisposed of by the 
widow in her lifetime, to the heirs of the hus- 
band The fact that unappropriated 

profits or properties purchased, and not dis- 
posed of in the widow’s lifetime, do not pass as 
stridhan may be explained on the theory that 
when a widow has at her death left money 
accumulated or property purchased out of sur- 
plus profits, and not appropriated to any person 
during her life, it was her intention to add such 
money or properties to the estate, and to abs- 
tain from exercising her full rights over them : 
Hunsbutti Kerain v. IsUr% Dutt Koer (26). 

I am of opinioQ that the Judicial Com- 
mittee did aot iatead to lay down that : 

income held in suspense in the hands of the 
widow as to whioh she has not determined 
whether or no she will spend it. 

would OQ her death pass to the widow’s 
heirs. Indeed, so to hold would be to 
reader the judgment self-contradictory, 
for such a view is incongistenb with the 
decision of their Lordships that : 
if she has made no attempt to dispose of 
them (i. e., the profits) in her lifetime, there is 
no dispute-^but that they follow the estate from 
whioh they arose. 

(24) [1911] 16 0. W. N. 106=11 I. ^971^i 

0. L. J. 12. 

^5) [1911] 16 0. W. N. 834=13 I. 0. 691. 

(26) [1879] 5 Oal. 512=4 0. L. R. 411. 
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la my opinion, the law to be colleotcd 
from the authorities is to the following 
etfeot : that a Hindu widow has a right 
jto the fullest enjoyment of the immo- 
jVable and moveable property that she 
has inherited from her husband, but that, 
except in respect of moveables which, 
lowing to their perishable nature cannot 
be enjoyed without being consumed, aha is 
only entitled to dispose of the corpus of 
such property inter vivos for certain res- 
|triot 0 d purposes, although she may alien- 
jate her own interest in the property 
'for the period of the subsistence of her 
[widow's estate. She cannot, however, 
[dispose of the corpus of such property by 
her will. Further, in fulfilment of the 
purpose for which the widow’s estate was 
granted to her she is entitled to enjoy 
the usufruct of the property while she 
possesses a widow’s estate ; and so long 
as she remains in enjoyment of the estate 
she may spend, or accumulate, or other- 
wise dispose of, the income that accrues 
therefrom as she chooses. Prima facie 
any income that she has not spent will 
pass on her death to her husband’s heirs. 
But if during her lifetime she has so 
dealt with the unexpended income that 
the reasonable inference to be drawn from 
her acts is that she has disposed of it in 
a way that is inconsistent with an inten- 
tion on her part to treat it as part of her 
husband’s estate, such a disposition will 
be valid and binding upon the rever- 
sionary heirs of her husband On the 
other hand, if at her death, or when her 
widow’s estate otherwise is validly deter- 
mined, it appears that she had not already 
disposed of the income current or accumu- 
lated which she was entitled to enjoy 
while she was alive, such income “will 
follow the estate from which it arose”, 
and will pass to the heirs of her husband. 

In other words, her capacity to-dispose 
of such income is commensurate with her 
capacity to enjoy it It follows that she 
is impotent to dispose of such income by 
will, for her will speaks from the time 
of her death, and when she purports by 
her will to dispose of the income the 
widow no longer is able to enjoy the pro- 
perty which passed to her for her main- 
tenance as the “other ‘half of her hus- 
band,” and she is then incapable of 
enjoying the income, whether she bad 
received it in her lifetime, or whether, 
as in the present case, she never had ‘it 
in her possession while she was alive. 


By merely making her will it is obvious- 
that she did not dispose of the property 
inter vivos or during her lifetime, for she 
may revoke her will before her death, 
and it is in this sense, I think, that 
Sir Arthur Hobhouse referred to the 
income of her widow’s estate as : 

a kind of property the nature of which must 
remain undecided till her disposal of it or her 
death : (ibid, p. 334) - 

In Iluushutti S.eTcbiu v. Ishti Dutt 
Koer (2fiJ Ainslie J., expressed a tenta- 
tive opinion that, although accumu- 
lations of such income would not» 
pass as stridhan, the widow might dis- 
pose of them under her will, but 
the learned Judge conceded that it 
would not be easy to reconcile such a 
view “with what he believed” to be the 
universal custom of “the country.” I 
go further, for I would add that, in my 
opinion, so to hold would be to run 
counter also to the true conception of a 
widow s estate in Hindu law. I must 
refer now to two cases which appear to 
be direct authorities in opposition to the 
principles that I have endeavoured to 
explain. Sitaram v. Dularn Kunwar 
(27), emd Bioett Carnac w. Jivibai (II). 
In ^itardm v. Dularn Kunwar (27) one 
of two widows jointly entitled to a 
widow’s estate in property inherited from 
their husband, out of the income of the. 
estate in her hands paid a sum of mopey 
due for Government revenue from the 
sous ot the other widow and the sons’ 
nephews. She afterwards obtained a 
decree against the persons for whose 
benefit the payment had been made, but 
died before the decree was satisfied. It 
was held that the heirs of the widow 
were entitled to execute the decree upon 
the ground that the right to realize this, 
debt was personal property (not neces- 
sarily stridhan)” of the widow who had 
obtained the decree. The decision in 
this case is in direct conflict with that 
in Ghundt abulee Debia v. Brody (20), 
and with what I conceive to be the prin- 
ciples ot Hindu law, and in my opinion, 
ought not to be followed. In Bivett 
Carnac v. Jivibai (14) the facts were not 
dissimilar from those in the present 
case, for the widow had orally agreed 
with one Kharva Bhana Dhunji that 
he .should collect the rents of part of 

(27) [1919J 41 All. 350^60 I. C. 372=17 
A. L. J. 337. • 
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the property of which she possessed a 
widow's estate, and ia coasideration of 
receiving the right of ooUeotion Kharva 
aj^reed to make to the widow certain 
fixed monthly payments. At the time of 
the widow’s death there were arrears 
due to the widow from Kharva under the 
said agreement, which Kharva after the 
widow’s death paid to the husband’s 
heir. It was tfeld, however, that the 
arrears formed part of widow’s estate. 
In that case, as in the present case, the 
widow ex'conoossis had not disposed of 
the income in her lifetime, and with all 
due respect for the opinion of Sar- 
gent, 0. J., and Parran, J , I think that 
it ought to have been hold that the ar- 
rears fell into the husband’s estate. 
Rivet Garnac y.Jivibai (11) has been 
animadverted upon by Beaman. J , in 
Ganpatrao v. Vama7i Rao (28), and ex- 
plsrined by Mookerjee, J., in Bhagabati 
Koer v. Sahudra Koer (25) upon the foot- 
ing that the parties may have been 
governed by the Mayukha and the pos- 
session of Kharva was in law the posses- 
sion of the widow whose agent Kharva 
was. But, with due deference, it surely 
can make no difference whether the ar- 
rears were deemed to have been received 
by the widow or not, for it was not 
pretended that aha had disposed of them 
in her lifetime, and unless the decision 
can bo supported under a system of law 
peculiar to the Bombay Presidency 
(which the learned Judges did not pur- 
port to apply, and which, as at present 
advised, I should hesitate to affirm) in 
my opinion that case was not decided in 
accordance with the general principles 
of Hindu law. I am, of course, aware 
of the decisions of the High Court of 
Madras, of which I think the leading 
case ia Subramaman Ghetti v. Aruna- 
chelam Ghetti (29), in which it has been 
held that the income of property in- 
herited by a widow from her husband is 
her stridhan upon the ground that 

whether as a matter of common-sease or of 
legal principle, but one view is possible, viz., 
that money so received is the absolute property 
of the womin descendible as such to her own 
heirs : see also Akka^ina v. Venkayya (30), Sri 
Vikrama Deo v. Vikrama Deo (31), Parthas- 


(28) [1908] 10 Bom. L. R. 210. 

(29) [1904] 28 Mad. 1 (P.B.). 

(30) [1901] 25 Mad. 351=12 M. L. J. 5. 

(31) [1918] 33 M. L. J. 665 »= 43 I. 0. 679 = 
(1918) M. W. N. 69. 
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arathy v. Veiikatadri (32) ; see howev6r» 
Ayiswaryanandaji v. Sivaji (33). 

Again, in Akkanna v. Venkayya (30) 
it was laid down that 

the acquirer of property presumably in- 
tends to retain dominion over it, aad in theoase 
of a Hindu widow the presumption is none 
the less so when the fund with which the pro- 
perty IS acquired is one which, though derived 
from her husband’s property, was at her ab- 
solute disposal. 

Now, the principles of law applicable 
to a Hindu widow’s power of disposition 
may be different in Madras from those 
that prevail in the case of widows gov* 
erned by the Dayabhaga or the Mitak- 
shara (although it must not bo under- 
stood that I am satisfied that any such 
difference exists), bub if and in so far aa 
the Madras decisions purport to laydown 
the above propositions as matters of 
general Hindu law, with all deference I 
venture bo think that they do not cor- 
rectly state the law of India. 

In support of the first proposition two 
decisions of the Judicial Committee are 
relied on : Soorjeeinoney Bosses v. Deno' 
bundoo Midlick (31) and Soivdamine 
Dossee v. Administrator' General of 
Bengal (35). In the first case it was 
held that the widow was “ entitled ab- 
solutely in her own right” to oertain 
accumulations of income that had ac- 
crued after her husband's death. It is 
clear, however, from the decisions of 
later Boards that the Judicial Committee 
have not regarded that decision as a 
statement of the general law binding 
upon them, and have resiled from it. 
Indeed, it has been pointed that 
there were no queacionu in that case as to 
any conflicting rights between her heirs and 
the reversionary heirs of her husband, 
and 

their Lordships cannot, therefore, regard 
this case as a conclusive, or even a direct 
authority upon the question ; per Sir Robert 
Oollier in Gouda Koer v. Koer Oodey 
Singh (21) 

while in Isri But v. Hansbutti Koerain 
(23) Sir Arthur Hobhouse observed that 
in Sorgeemani Basis case (34) 
all that was done* was to recognize her 
right to the full usufruct and control” of the 
accumulations ; See also per Jackson, J., in 
Paddomoneo Dosscc v. Dwaikanath DiS' 
was (36). 

(32) A. I. R. 1922 iVlad. 457 = 4G Mad. 190 
(F.B.). 

(33) A. I. R. 1920 Mad. 84=49 Mad. 116. 

(34) [1862] 9 M. I. A. 123 (P. C.'. 

,{35) [1892] 20 Cal. 433 = 20 1. A. 12 = 0 
Sar. 272 (P.G.), 

(36) [1870] 25 W. R. 335. 
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la Soiodaminee Dossee v. Admimstra" 
tor-General of Bengal (35), as pointed 
out by Lord Shand, in delivering the 
judgment of the Board, 

the circumstances in which she (i. e., the 
widow) obtained possession of this fund were 
very peculiar. 

The widow had received the accumu- 
lations of the income that bad accrued 
since her husband’s death under a deed 
of arrangement by which a family dis- 
pute was settled During the dispute 
the widow claimed this fund as her 
absolute property, and the deed of ar- 
rangement proceeded upon that footing, 
the question before the Judicial Com- 
mittee being whether in the circum- 
stances the fund was to be regarded as 
an accretion to the corpus of the hus- 
band’s estate. Lord Shand stated that 
she claimed this income as her absolute 
property, and their J^ordships can see nothing 
in the language of the deed of agreement, or 
in the transaction with Sham Churn Mullick, 
which can support the appellant’s contention 
that she agreed to receive this income as capi- 
tal in which she should acquire only the 
estate of a Hindu widow. 

Their Lordships, therefore, held that 
the fund 

was received as income which, under the 
arrangement with Sham Churn Mullick, was 
her absolute property. 

As I understand the decision in that 
case their Lordships wore content to 
determine the issue that was before 
them, namely, whether the fund was to 
bo treated as an accretion to the corpus 
of the husband’s estate, or whether she 
received it as income to which under the 
deed of arrangement she obtained an 
absolute right : see Mt. Bhagbutti Daee 
V, Chowdrij Bholanath Thahoor (22), 
and did not affect to determine any 
general principles relating to the power 
of disposition possessed by a widow 
under the Hindu law. 

The second proposition, namely, that 
a Hindu widow must be presumed to 
intend ^to retain dominion over the in- 
come of property inherited from her 
husband follows as a corollary to the 
first, and in support of it reliance is 
placed upon the following dicta of Lord 
Phillimore in Baja of Bamnad v. 
Sundara Pandiyasami (37) : 

Their Lordships think the answer to this is 
that a widow may so deal with the income of 
her husband’s estate as to make it an accre- 
tion to the corpus. It may be that the pre- 
sumption is the other way. A case has been 
(37) A. r. R. 1918 P. 0. i66==42 Mad.'M^^ 
I. A. 64 (P. C.). 
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cited to their Lordships which seems so to 
say. But at the outside it is a presumption 
and it is a question of fact to be determined, if 
there is any dispute, whether a widow has or 
has not so dealt with her property. 

Eeference appears to have been made 
in the course of the argument of 
counsel for the appellant to the case 
of Aklanna v. Venkayya (30), but at 
the hearing before the Judicial Com- 
mittee the question that called for con- 
sideration was whether, having regard 
to the form of the pleadings and the 
course of the proceedings, the plaintiff 
was entitled to maintain the suit for 
arrears of income. In my opinion their 
Lordships did not pretend to consider, 
much less to decide, whether the propo- 
sition of law for which Akkanna v. Ven~ 
kayya (30) had been cited was correct ; 
and it must not be taken that Lord 
Phillimore in that case intended to 
throw any doubt upon what I think now 
is clearly established, that the unex- 
pended income derived from property 
inherited by a widow from her husband 
will follow tho corpus, and on the death 
of the widow will descend to the hus- 
band’s heirs, unless it is proved that 
during her lifetime the widow had dis- 
posed of it in such a way that the true 
inference from tho facts is that she in- 
tended to treat it as though it were her 
own property. Naha Kishore v. Upendra 
Kishore Mandal (37) and cases cited 
supra. 

As I apprehend tho matter, however, 
the important circumstance to bear in 
mind in this connexion is not the nature 
of any presumption that may arise, but 
that the validity of a widow’s disposi- 
tions is made to depend upon her inten- 
tion to be inferred from the way in which 
she has treated the income. But if that 
be the test, (and in the present state of 
the authorities I am content to assume 
that it is) 'it is manifest that a widow 
does not receive the income as her own 
absolute property. For if she obtains an 
absolute proprietary title to the income 
and profits of the property as the heiress 
of her husband, how can her intention 
affect the course of succession or the 
validity of her dispositions ? If it is her 
stridhan it is her own absolute property 
with which she can deal as she chooses, 
and which, if undisposed of, at her death 
wiirdesoend to her heirs. Her intention 
is utterly immaterial, for the absolute 
title passed to he^-, not because of any- 
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thiag fchafc she intended or did, bub be- 
voauseshe was the heiress of her husband. 
It is settled law, however, that if such 
unexpended income has not been disposed 
of by the widow in her lifetime it will 
follow the corpus of the estate, and des* 
oend, nob to her heirs, but to the heirs 
of her husband, and that the validity of 
her dispositions inter vivos depends upon 
whether the trtie inference to be drawn 
from her treatment of the income is that 
she intended that the property should 
not form an accretion to her husband’s 
estate. For these reasons it is clear, to 
nay mind, that such income is nob and 
cannot be her stridhan, and is not pro- 
perty to which by inheritance she ob- 
tained an absolute proprietary title. 
Bearing in mind what I regard as the 
cardinal factor in the situation, that a 
widow was intended to receive a right 
merely to enjoy the usufruct of her 
husband’s property during the subsistence 
cipher widow’s estaoe, I am clearly of 
opinion that when she ceased to possess 
the capacity to enjoy the income she lost 
the power to dispose of it, and, as her 
will must needs speak from her death, 
that a Hindu widow is incompetent to 
dispose by will of the income derived 
from her husband’s estate, whether such 
income had been received by her during 
her lifetime or had accrued due to her at 
the time of her death. It becomes 
unnecessary, therefore, to consider 
issue 2 whether the arrears of rent 
in suit passed under the terms of Pri- 
yatama’s will to the plaintiff as her 
executor. But as the issue has been 
argued fully and strenuously it is desir- 
able, I think, that I should state the 
opinion that I have formed upon it. 

Now under the will Priyatama left to 
the plaintiff as the sole executor “the 
whole of my properties and moneys of 
which I shall die possessed.” By a de- 
claration of 7th September 1904, Priya- 
tama had expressed the intention 
to deal with the said abovementioned properties, 
(i. e., certain immovable properties which this 
suit does not affect) and money including the 
said annual rent of Es. 15,000 payable to me 
under the terms of the lease absolutely and 
independently of my husband’s family, and so 
as to debar anyone after my death from claim- 
ing the said properties and moneys as reverting 
to the estate of my husband, and that I propose 
to and shall by will or deed dispose of the said 
properties and moneys in such manner as I 
shall consider proper. 

At the oommeucepient of her will, 


after specifically referring to the said 
properbids and annual income and the 
declaration of 7th September 1904, 
Priyatama left “the whole of my pro- 
perties and moneys of which I shall die 
possessed” to the executor of the will 
upon certain trusts. 

Having regard to the provisions of the 
will it cannot, I think, reasonably be con- 
tended that the arrears of rent in suit 
formed part of the “properties” of the 
testatrix, bub the question is, ‘were the 
arrears “moneys” of which she died pos- 
sessed ? Now, “money” is a more com- 
prehensive term than “cash,” Sarojini 
V. Gnanendra (38). As long ago as 1726 
it was held to mean “ready money and 
money due” and, having regard to the 
terms of the will then under consideration 
to include 

arrears of reut, since these must be’lo^sked upon 
by all the rules of construction to be Mrs, 
Shelmer’o money at the time of her death per 
Baron Gilbert in re Mary Shelmer*s will (39). 

The rule to be drawn from the autho- 
rities is that prima facie “money” means 
moneys in hand or receivable at call, but 
as “money” is a term of elastic connota- 
tion it will receive a wider or more re- 
stricted construction according to the 
context in which it is found, and the 
intention of the testator to bo collected 
from the will as a whole: Rogers v. 
Thomas (40), Langdale v. Whitfeld (41), 
Collins V. Collins (42), Byrom v. Bran- 
dreth (43), Be Cadogan (44), in re Town- 
ley (45). In the present ease, I have no 
doubt that Priyatama intended that tlie 
arrears of rent in suit should be included 
in the expression “moneys of which I 
shall die possessed,” and that such arrears 
purported to pass under the will to the 
plaintitf as executor. But, as I hold that 
Priyatama was not competent to dispose 
by will of the sums in suit the claim 
fails, and the suit is dismissed with costs. 

A.L./r.K. Suit dismissed. 


(38) [1915] 23 0. L. J. 241=33 I. G. 102. 

(39) [1706] Gibert Chan. 200. 

(40) [1837] 2 Keen. 8. 

(41) [1858] 4 K. L. J. 426=4 Jur. (n.s.) 706 
=6 W. R. 862=27 L. J. Ch. 795. 

(42) [1871] 12 Eq. 465, 

(43) [1873] 16 Bq. 475. 

(44) [1883] 25 Ch. D. 154=53 L. J. Ch. 207= 
32 W. R. 57=49 L. T. 666. 

• (45) [1884] 53 L. J. Ch. 516=32 W. R, 549= 
60 L. T. 394. 
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B. B. Ghose and Bose, JJ, 

Khatemannessa Bibi — Plaintiff — Ap- 
pellant. 

V. 

Uvendra Chandra Mandal and others 
— Defendants — Respondents. 

Appeal No. 407 of 1926, Decided on 
5th September 1928, from original order 
of Sub-Judge, Zillah Burdwan, D/- 20th 
August 1926. 

(а) Civil F. C., S. 2(2) — Order limiting 
right to recover mesne profits — Order is of a 
nature of a decree and is appealable. 

An order limiting the right of the decree- 
holder to recover mesne profits for a certain 
period is of the nature of a final decree as 
defined in S. 2 and is appealable as such : 23 
All. 152 (P. C;.), Foil, [P 804 C 2] 

(б) Appeal— Competency — Appeal from prc' 
limtnary order in execution — Execution sub- 
sequently d%smissed — Appeal is still maintain- 
able — Execution will proceed as per appellate 
judgment — Civil P. C,, S. 97. 

After the order limiting right of mesne pro- 
fits and subsequent to the appeal of the decree- 
holder, the Judge proceeding with the execu- 
tion required the decree holder to put in the 
Oommiasioiior’s fees for making enquiry ac- 
cording to the terms of his order. The decree- 
holder failed to put in the money and, there- 
fore, the execution case was dismissed. 

Held : that the mere fact that the Judge 
dismissed the application for execution subse- 
quently would not debar the decree-holder 
from maintaining his appeal If the appeal 
succeeds, the whole of the judgment of the 
lower Court goes and the execution will be 
proceeded with in accordance with the judg- 
ment of Court of appeal. [P 801 C 2 ; P 805 C 1] 

(c) Decree— Setting aside — Appellate decree 
being executed by lower Court — Executing 
Court from other materials finding that cer- 
tain matters were not put before the appellate 
Court and so modifying the decree as the ap- 
pellate Court would have passed if the matters 
were put before it — Executing Court's act was 
without jurisdiction — Proper course was re- 
view — Civil P. C,f 0. 47, 11. 1. 

The decree of the High Court ran thus : 
“ It is ordered and decreed that the plaintiff 
do get khas possession against the teuant 
defendants, and it is further ordered and 
decreed that the plaintiff do realize mesne pro- 
fits for three years prior to the institution of 
the suit, the amount to be determined in execu- 
tion proceedings.” The Judge upon other 
materials xfii^ced before him in execution pro- 
ceedings found that the plaintiff had entered 
into a compromise with certain persons regard- 
ing certain lands and he came to the conclu- 
sion that as the compromise was not brought 
to the notice of the High Court, the High 
Court had made the decree as stated above. 

Held ; that no doubt, if the compromise ha^ 
been brought to the notice of the High Court, 


the decree might have been made otherwise- 
But the Subordinnte Judge had acted absolu- 
tely without jurisdiction in modifying the 
deoree of the High Court in the way he 
thought that the High Court should have made 
its decree. If the defendant judgment- debtors > 
had suffered in any way by reason of anything, 
which the plaintiff had done and which was 
not brought to the notice of the High Court 
when the case was heard, the proper way was* 
to have the decree amended either by way of 
review or by some other legal' proceeding. The 
defendants not having done that, could not 
ask the Subordinate Judge to amend the deoree 
of the High Court in the manner which the 
Subordinate Judge thought just and to execute 
the deoree in that way. There was not ambi- 
guity in the decree and the clear duty of the 
executing Court was to execute the decree aS' 
it stood. [P 805 C 1] 

Gopendra Nath Das — for Appellant. 

Sitaram Banerji^ Apurha Charan^ 
Mukherji and Urukram Das Chakravarti 
— for Respondents. 

B. B. Ohose, J . — In this appeal a. 
preliminary objection was taken on be- 
half of the respondents that no appeal 
lies as the order of the Subordinate Judge 
was an interlocutory one. This question 
is settled by the decision of the Privy 
Council in Bhup Indar Bahadur Singh 
V. Bijai Bahadur Singh (l), where their 
Lordships held that an order limiting 
the right of the decree-holder to recover’ 
mesne proiils for a certain period is of 
the nature of a final decree as defined in 
S. 2, Civil P. C., and is appealable 
as sulIi. a second preliminary objec- 
tion has been taken that after the order, 
of the Subordinate Judge and subsequent 
to the appeal of the decree-holder pre- 
ferred to this Court the Subordinate 
Judge required the decree-holder to put 
in the commissioner's fees for making 
enquiry according to the terms of his 
order. The decree-holder failed to put 
in the money and, therefore, the execu- 
tion case was dismissed. As the execu- 
tion case has been dismissed this appeal 
is incompetent. This objection does not 
commend itself to me. The decree-holder 
did not accept the decision of the Sub- 
ordinate Judge on the points mentioned 
in his judgment and he did not want to 
proceed with the execution on the terms 
directed by the Subordinate Judge. If 
his appeal succeeds the mere fact that 
the Subordinate Judge dismissed the ap- 
plication for execution subsequently 
would not debar him from maintaining 
his appeal. If his appeal succeeds the 
23 All. IS'i^^TT. A. 209 (P. 0.). 
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whole of the judgment of the Subordi- 
nate Judge goes and the execution will 
be proceeded with in accordance with the 
judgment of this Court. This prelim- 
inary objection also fails. 

The Subordinate Judge decided several 
questions in his judgment. It seems 
from the issues he framed and decided 
that he went •behind the High Court 
decree. The decree of the High Court, 
with reference to which the appellant 
sought for ascertainment of mesne pro- 
fits runs thus : 

It is ordered and decreed that the plaintiff- 
appellant do get khas possession against the 
tenant defendants, and joint possession with 
the dar-patnidar defendants 38 and 39 viz., 
Makhan Chandra ^Mandal and Ishan Chandra 
Mandal to the extent of 12 annas and 16 
gandas share of the land in dispute as in the 
plaint mentioned ; and it is further ordered 
and decreed that the plaintiff-appellant do 
realize mesne profits for three years prior I;o 
the institution of the suit, the amount to be 
determined in execution proceedings. 

The Subordinate Judge upon other 

• materials placed before him found that 
the plaintiff had entered into a corapro* 

■ mise with certain persons regarding oer- 
'tain lands and he came to the conclusion 
that as the compromise was not brought 
to the notice of the High Court, the 
High Court had made the decree as I 
have stated above. The Subordinate 
Judge may be right in his conclusion. It 
may bo that if the compromise had been 
brought to the notice of the High Court 
the decree might have been made other- 
wise. But the Subordinate Judge has 
acted absolutely without jurisdiction in 
modifying the decree of the High Court 
in the way he thought that the High 
(Court should have made its decree. If 
*the defendant judgment-debtors have 
suffered in any way by reason of any- 
thing which the plaintiff had done and 
which was not brought to the notice of 
^the High Court when the case was heard, 
the proper way was to have the decree 
amended either by way of review or by 
some other legal proceeding. The dofend- 
.ants not having done that cannot ask the 

Subordinate Judge to amend the decree 

• of the High Court in the manner which 
>the Subordinate Judge thought just and 
^to execute the decree in that way. There 
is no ambiguity in the decree and the 
*clear duty of the executing Court Vas to 
execute the decree as it stands. 

The Subordinate rjudge has again fallen 
into an error in saying that there cannot 


be a joint decree for mesne profits of all 
the lands of the plaintiff but each set of 
the tenant defendants who are bound by 
the decree is liable for the profits of 
only those lands of the solenama that 
were held by them. The decree of the 
High Court does not make any such dis- 
crimination, and here again the Sub- 
ordinate Judge’s order is absolutely with- 
out jurisdiction. 

There is a third point on which the 
Subordinate Judge has also fallen into 
an error, and it is in holding that the 
plaintiff decree-holder could not claim 
mesne profits exceeding Rs 901 This 
matter has been settled by this Court : 
see Bidyadliar Bachar v. Manindra 
Nath Das (2). 

The Subordinate Judge is in error with 
regard to che heirs of defendant 30 Sita- 
nath Muchi. It is admitted by both 
parties here that his heirl*^ were brought 
on the record of the suit and they are 
bound by the decree made by the High 
Court 

The Subordinate Judge’s order is set 
aside with regard to all these points 
stated above. The other questions de- 
cided by him are affirmed. The Com- 
missioner should be directed to execute 
the decree of the High Court according 
to the view set forth above. In ascer- 
taining mesne profits payable by the 
defendants for any lands to the decree- 
holder the Commissioner will of course 
enquire up to what date the defendants 
were in possession as trespassers of' 
which particular lands as against the 
plaintiff decree-holder. If the tenants 
had given up possession to any person 
whose right the plaintiff had acknow- 
ledged even before the decree of the High 
Court either by giving up possession to 
such third persons or by paying rent 
to them, then the defendants would 
not be liable for mesne profits to the 
plaintiff over again for those lands This 
is a matter for enquiry by the Commis- 
sioner subject to his finding being revised 
as usual by the Court, The case there- 
fore is sent back to the Court of the Sub- 
ordinate Judge for the appointment of a 
Commissioner for ascertaining mesne 
profits due to the decree* holder. 

I cannot fail to observe that the decree- 
holder has made a very inflated claim, 
, and if on account of that the Commia- 
sioner's enquiry is prolonged the C ourt 

(2J a. I. B. 192&'Cal. 1076=53 Cal. U (F.B.) 
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will consider what costs the decree- 
holder would be liable to pay on account 
of this inflated claim. 

The decree- holder is entitled to the 
costs of this appeal. The hearing-fee 
is assessed at five gold mohurs Defend- 
ant 29 will not be liable for any costs. 

Bose, J. — I agree 

R.K. Case remanded, 

A. I. R. 1928 Calcutta 806 

Rankin, C. J. and C. C. Ghose, J. 

Enid Ivy Collins — Appellant. 

V. 

Walter George Collins — Respondent. 

Appeal No. 9 of 1928, Decided on 1st 
May 1928, againt a decree of Pearson, J. 
in the exercise of matrimonial jurisdic- 
tion in Suit nJ. 19 of 1927, D/- 21st De- 
cember 1927. 

Divorce Act, S, 10 — Decree for judicial sepa- 
ration — Petition for divorce is not maintain- 
able on the same facts. 

Where a decree for judicial separation has 
been once obtained on the grounds oLoruelty 
and adultery, a new petition asking for disso- 
lution of marriage upon the same facts before 
the same Court armed with same jurisdiction is 
not maintainable. It would be not only con- 
trary to the principle but inconvenient and in 
some cases highly unjust to permit a party to 
have two suits about the same matter: Green v. 
Green, (1873) 3 & D 121; Mason v. Mason, 

S 8 P, & D. 21; Fullerton v. Fullerton, 
38 T. L. li, 46; Hall v. Hall, (1879) 48 L. 
J, P. 57; and Bland v. Bland, (1866) P, Sc D. 
237; Dist. [P 808 G 1] 

Ormond— for Appellant. 

Rankin, C. J. — This is a wife's peti- 
tion for dissolution of marriage brought 
on 18th July 1927. The learned Judge 
has dismissed the petition on the ground 
that on 1st June 1926 there was a previ- 
ous petition by the wife against the hus- 
band whereby she sought and obtained a 
decree for judicial separation upon 
grounds of cruelty and adultery. That 
decree was granted to her on i7th August 
1927. The present petition is founded 
upon the same acts of cruelty and adul- 
tery as founded the previous petition. 
The -petitioner explains that she did 
not wish for a dissolution of marriage 
partly because she was a Roman Catholic 
and had scruples against divorce and 
partly because she desired to see whether 
her husband would take her back and*’ 
also because she was able to get 
maintenance. She asked for a decree for 


judicial 'separation on the previous oc- 
casion though she was entitled by law to 
a decree for dissolution of marriage It 
appears that these reasons no longer ac- 
tuate the lady to the same^extent. It 
appears further that she has been unable 
to obtain by process of execution main- 
tenance or ' alimony from her husband. 
Accordingly she brings ahother petition 
on the same facts without alleging any 
new matrimonial offence committed sub- 
sequent to the decree for judicial separa- 
tion and asks now for a decree for dis- 
solution of the marriage. The learned 
Judge has ruled that without new matri- 
monial offences a new petition cannot be 
entertained in these circumstances. 

Mr. Ormond for the appellant has 
brought to our notice that in Raydon on 
Divorce, 2ad edition, p 133, it is said that 
after a successful suit for judicial separation 
irrespective of w’hcther further offences were 
committed either before or since, a suit for dis- 
solution of marriage may be brought, ' 

and it appears that in Halsbury’s Laws 
of England, Vol. 16, p. 498 a similar 
statement is made in an article of which 
the same learned author is one of the 
writers. 

The authorities given for the petition 
so laid down are three, Green v. Green{l)^ 
Mason v. MasoJi (2) and Fullerton v. 
Fullerton (3); and referenee has been 
made in this connexion to the case of 
Hall V. Hall (4). The learned Judge on 
going through these authorities has come 
to the conclusion that they do not sup- 
port the proposition laid down, and upon 
going through these authorities and cer- 
tain others, I am forced to the same 
conclusion. 

The case-law upon this subject may be 
said to begin early. Before the Matri- 
monial Causes Act of 1856, the ecclesi- 
astical Courts bad no jurisdiction to grant 
divorce. That relief could only be ob- 
tained from the House of Lords. Accor- 
dingly one of the first questions raised on- 
the new Act was whether a person who 
had brought a suit for the relief which 
was then possible before an ecclesiastical 
Court could after the passing of the new 
Act come to the Divorce Court and get re- 
lief under the new statute. That matter 
was passed upon in the case of Evans v. 

1) 7i873] 3 P. & D. 12L 

2) [1883J 8 P. & D. 21. 

(3) [1922] 39 T. L. R.46. 

(4) [1879] 48 L. J.P. 57=27 \V. R. 664=40 
T.525. 
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Evans (5), and the case there was that a 
suit had been brought by a husband for 
divorce a inansa et thoro, in other words, 
for judicial separation on the ground of 
certain acts' of adultery. That petition 
had been dismissed but an appeal was 
pending. In the meantime, after the new 
Act, he brought a suit for divorce and 
the question was whether the Court could 
entertain that suit. Lord Campbell and 
the Court over which he presided was of 
opinion that there was no estoppel that 
the former suit was for a different object 
but that hero the suit was for a dissolution 
of the marriage before a tribunal armed 
with much larger powers and governed by 
different rules. The same class of case 
was dealt with in the case of Giooci v. 
Giocci (6). There a decree for divorce a 
mansa et thoro had been obtained in an 
ecclesiastical Court and the same party, 
namely, the wife brought a suit under the 
pew Act for a judicial separation on the 
same ground. The Judge ordinary was 
of opinion that such a suit could not lie 
and he pointed out that a great violation 
of principle would be involved in put- 
ting a party twice on his trial on ac- 
count of the same acts. He also pointed 
out that it could not be said in this case 
that the object Jof the suit was entirely 
different from that of the suit before the 
ecclesiastical • Court. Those two cases 
Cire governed by the circumstance that 
under the Matrimonial Causes Act there 
was a new jurisdiction and a new remedy 
available to the petitioner. 

Until that Act was passed adultery 
coupled with cruelty or descretion was not 
a cause of action for a decree of divorce 
but gave a much more limited right in 
ecclesiastical Courts. I now come to the 
case of Green v. Gre^n(l), which is one of 
the cases upon which the petitioner relies. 
That was a case in which the Judge ordi- 
nary had to deal with the petition of a 
wife who had obtained a decree for judi- 
cial separation upon the ground of her 
huaband^s adultery. The wife afterwards 
instituted a suit for dissolution of mar- 
riage on the ground of adultery commit- 
ted by the husband subsequently to the 
decree for judicial separation coupled with 
his cruelty to her during the cohabitation. 
Even in spite of the fact that the cause 
of action there included a new ‘matri- 
monial offence subsequent to the decree ^ 
76) 27 l7 

(6) 29 L. J. (n. s.) 60. 
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the Judge ordinary dealt with the matter 
as one of some difficulty. He came to 
the conclusion that the principle that a 
person cannot be vexed twice on the 
same facts was not applicable to such a 
case. He says: 

The maxim that no one shall be twice vexed 
for the same cause is not in point, for the sub- 
jeot-matter of the two suits, as well as the re- 
medies sought in-them are different. The hus' 
band by his adultery subsequent to the former 
decree has committed a fresh matrimonial of- 
fence (for the decree of judicial separation is 
not to be treated as a license to commit adultery 
for the future) and tor this offence, aggravated 
by the previous cruelty, the wife has had no 
redress. 

He points out that cruelty condoned ia 
revived by subsequent adultery. He also 
points out: 

If she had obtained a judicial separation on 
the ground of cruelty she might afterwards^ 
have obtained a decree for subsequent adultery 
coupled with the cruelty already proved, and 
the fact that the respondent had previously 
been guilty of adultery would not have affected 
her position. It appears to me that the basis 
of that decision is the fact that there was a 
new matrimonial offence. 

The same question came before the 
Court in the Court of appeal in 1883 in 
the case of Mason v. Mason (2) and 
Lindley, L. J., there says that the diffi- 
culty he had was removed by the autho- 
rity of Green v. Green (1). That was a 
case where a husband had obtained a 
judicial separation. The wife continued 
to cohabit with the co-respondent. Then 
the husband petitioned for a dissolution 
of his marriage. In these circumstances it** 
was thought that Green v. Green (l) was 
applicable and that the only question was 
the question of delay. 

In 1866 the case of Bland v. Bland (7) 
oanje before the Judge ordinary 

where a wife had obtained a decree of judi- 
cial separation on the ground of the husband’s 
cruelty and continued to live separate from him. 
and the husband subsequently committed adul- 
tery, upon proof of such adultery, and of the 
decree for judicial separation, the Court made 
a decree nisi for the dissolution of the marriage. 

Again in Pullerton v. Fullerton (3) the 
learned President acted upon the decision 
in Green v. Green (1) a case where a 
woman obtained a decree for judicial 
separation on the ground of adultery and 
afterwards applied for a dissolution of 
marriage on the ground of desertion prior 
to the petition for judicial separation and 
of adultery subsequent to the decree. 
77)71866] P. & D.737==i5 ’ W. K. 9=35 L.J. 

Mat. 104. 
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In these circumstances it appears to 
jme that there is no authority for the pro* 
jposition that upon the same facts before 
jthe pame Court armed with the same 
jurisdiction the petitioner can present a 
Inew petition asking for a dissolution of 
jthe marriage. It appears to me that it 
jwonld be not only contrary to the princi- 
jple but inconvenient, and in some possi" 
|ble cases highly unjust to permit a party 
jto have two suits about the same matter. 
iOne can imagine a case of a husband elec- 
Iting not to ask for a dissolution of mar- 
Iriage and then afterwards keeping in 
terrorizm his right to ask for a dissolu- 
tion of marriage. One can imagine a 
case in India or elsewhere where a matri- 
monial case might be presented to the 
Court in the form of petition for judicial 
separation in order that the parties might 
have a preliminary hearing of the evi- 
dence and then afterwaids at a later stage 
present evidence on the same matter over 
and over again. In my judgment any 
such ruling as is asked for in this case 
would be opening the flood gates to prac- 
tice which might be most inconvenient 
and objectionable 

In my opinion this appeal must be dis- 
missed. No order is made as to costs as 
the respondent does not appear. 

C. C. Ghose) J. — I agree. 

A.L /r.K. Appeal dismissed* 

A. I. R. 1928 Calcutta 808 

-Page and Mallik, JJ, 
Harendra Kumar Bai Chondhuri and 
others — Plaintiffs — Appellants. 

V. 

Secy, of State & others — Bespondents 
Appeals Nos 1113 and 1114 of 1956, 
Decided on 14th August 1928, froriS the 
Appellate Decrees of Addl. Sub-Judge, 
Ziliah Mymensingb, D/- 17th Dec. 1925. 

{a) Bengal Public Demands Recovery Act 
is of 1913), S, 37 — No public demand due — The 
certificate is ultra vires — Proceedings founded 
on it are null and void, , 

It is a condition precedent to the issue of a 
valid certificate that the “public demand” 
should be due and payable by the certificate de- 
btor, and if at the time when the certificate is 
signed by the certificate officer, there is no 
public demand due from the certificate debtor, 
the certificate is ultra vires, and all the pro- 
ceedings founded upon it are null and 7oid: 

25 Cal. 833 (P. C.). Pel cn, [P S09 C 2] 

{b) Bengal Tenancy Act^ S, 104 {j) and 
5.111.4 — Entry as to rent is conclusive — Entry «• 
>as to being a tenant raises only a presumption* 
Although the entry relating to the rent set- 
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tied is conclusive, any other entry, e. g., a 
person is tenant in possesion through his 
tenants, is not irrebutable bui shall be presum- 
ed to be correct until it is proved by evidence 
to be incorrect. [P 810 C 1] 

(c) Bengal Alluvion and Diluvion Act — 
Plaintiff a cosharer and patnidar — Diarah 
proceedings taken as to accretions — Zemindar 
refusing to take settlement — Payment of mali- 
kana — Plaintiff recorded as tenant through 
sub-tenants — Plainii ff as entitled to claim ac- 
cretions as a ppcrtaining to nls patni tenures^ 
hut he cannot be compelled to take settlement of 
the accreted lands. 

Plaintiffs were cosharers in a zemindari, 
and 16 annas patnidars under the zemindars. 
Certain lands had accreted to the zemindari, 
and diarah proceedings were taken by the 
Government for the purpose of the resumption 
and settlement of the accreted lands. The ze- 
mindars refused to take aettleroent of the ac- 
creted lands, and were granted malikana in 
respect thereof. 

Held', that no doubt the plaintiffs under the 
law were entitled to claim these accreted lands 
as appertaining to their patni tenure, and 
Government could not compel them to take 
settlement of the accreted lands even against 
their will. [P 810 C TJ 

(d) Interpretation of Statutes — Affirmative 
Act* 

Affirmative Act giving new right does not 
destroy existing right unless legislature ap- 
parently intends thatjthe two rights should not 
cc-exist together. [P 809 C 1] 

D. N. Chakerhutty and Kali Kinkar 
Chakerhutty — for Appellants. 

Surendra Nath Ouha and Syed Nasim 
All — for Respondents. 

Page, J. — The plaintiffs are 7 annas 
and odd cosharers in a zemindari, and 
16 annas putnidars under the zemindars. 
Certain lands have accreted to the Ze- 
mindari, and diarah proceedings were 
taken by the Government for the pur- 
pose of the lesumption and settlement 
of the accreted lands, and the assessment 
thereof with revenue under Regula- 
tion 7 of 1822 and 1 of 1825, Act 31 
of 1858, Act 9 of 1847, and Ch. 10, Ben. 
Top. Act. The zemindars refused to 
take settlement of the accreted lands, 
and were granted malikana in respect 
thereof. The Government then took 
khas possession of the accretions, and in 
the Reoord-of*Rights the plaintiffs are 
recorded as the tenants of the separate 
diarah mabals Nos. 13618, 13116, which 
had been formed out of the accreted 
lands. Thereafter five certificates under 
tht Public Demands Recovery Act (3 of 
1913) were issued and notices were served 
upon the plaintiffs^ for the recovery of 
arrears of rent and cesses alleged to be 
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^ue from them as tenants of these diarah 
mahals under the Government. The 
plaintiffs under protest paid the amounts 
demanded under the certificates on 28th 
October, 1920, 26th March 1922 and Slst 
January 1924. On 21st July 1924 the 
plaintiffs brought the present suits for a 
declaration that they are not liable for 
the rent and cesses in respect of these 
two diarah mahals, and that the certifi- 
cates were issued ultra vires and were 
null and void. The plaintiffs also sought 
to recover by way of refund the sums 
paid thereunder to the Government. 

Three defences were raised by the 
Secretary of State for India : 

(1) That the plaintiffs had failed to bring the 
present suit within six months of their petition 
/tenying liability under S. 9, Publio Demands 
Recovery Act, and, therefore, under Ss. 34, 35 
and 37 of the Act the suits were barred by 
limitation. 

(2) That as the plaintiffs had failed to bring 
a suit within the time limited by S. 104H, Ben. 
Ten. Act the plaintiffs in the present suits were 
precluded under S. 104 J and S. Ill A from 
challenging the correctness of the entries in 
the Record-of“Rights to the effect that they 
were tenants of the diarah mahals under the 
Government and were liable to pay the rent, 
therein stated to be settled. 

(3J That on the refusal of the zemindars to 
take settlement of the lands that had accreted 
to thoir zemindari th€ Government was entitled 
to treat the plaintiffs as tenants under Govern- 
ment of the new estates that had been created 
out of the accretions, and to recover rent and 
oessesi in respect of the same from the plaintiffs. 

The first contention on behalf of the 
defendant raised the question whether 
the only mode in which the validity of 
a certificate issued under the Public 
Demands Recovery Act, and the liability 
of the certificate debtor to pay the 
ipublic demand thereunder can be chal- 
lenged is by resorting to the machinery 
, provided in the Act. 

The general rule is 

that an affirmative statute giving a new right 
does not of itself and of necessity destroy a pre- 
viously existing right. But it has that effect if 
the apparent intention of the legislature is 
that the two rights should not exist together : 
per Lord Cranworth, L. C., in O'Flaherty v. 
Me. Dotoell (1) 

Whether the new remedy is exclusive 
or cumulative in each case will depend 
upon the true construction of the statute 
'Under consideration. 

Now it is to be observed that in S. 37 
^th 0 legislature, when limiting the 
common law right of the subject to seek 

(1^ [1867] 6 H. L. a 142 (U7) = 4 Jur. (n.s.) 

33 . 


relief in a Court of law, refers to “a 
certificate duly filed under this Act,” 
and in my opinion, it is a condition pre- 
cedent to the issue of a valid certificate 
that the “public demand’* should be due 
and payable by the certificate debtor, 
and if at the time when the certificate 
is signed by the certificate officer there 
is no “public demand” due from the certi- 
ficate debtor the certificate is ultra vires, 
and all the proceedings founded upon it 
are null and void. The ruling of the 
Judicial Committee in Balkissen Das y. 
Simpson (2) relating to the cognate pro- 
visions of the Bengal Land Revenue 
Sales xVcb (il of 1859) is applicable to 
the Public Demands Recovery Act: see 
Janakdhari Lai v. Gossain Lai (3), 
Nandan Missir v. Harak Narain (4), 
Protap Chandra v Secy, of State (5), 
Dhirendra Krishna v. Mohendra (6). In 
Balktssan Das v. Simpson (2) Lord 
Watson, in delivering the judgment of 
the Board, observed that 
the Act does not sanction and by plain impli- 
cation forbids the sale of any estate which is 
not at the time in arrear of Government re- 
venue But the chief and sub- 

stantial objection upon which the appellants’ 
plaint is based is that at the time when their 
6 annas share of the village Shahzadpur was 
sold there were no arrears of revenue due by 

them in respect of it The result is that 

the whole of the proceedings of the Collector 
with a view to the sale of the 5 annas share 
were beyond his jurisdiction, and are not en- 
titled to the protection given by the Act in 
oases where the sale is authorized, although it 
may be attended with some irregularity or 
illegality: ibid p. 842, Mutsaddi Mianiv. Ma- 
hamed Idris (7) ; Mahomed Jan v. Gunga 
Bishun (6). 

The issue to be determined, therefore, 
is whether the arrears and cesses in suit 
were due from the plaintiffs at the time 
when the certificates were issued. The'de- 
fendant’s second contention is that under 
Ss. 104 (J) and 111 A, Ben^ Ten. Act, the 
plaintiffs are precluded from asserting in 
the present suits that they are not liable 
as tenants to pay the lent settled and 
cesses in respect of the two diarah mahals 
as they have failed to challenge the en- 

(2) [lb9S] 25 Cdl. 833=25 I. A. 151=2 C. W. 

N. 513=:7 Sar. 863 (P. C ). 

(3) [1909J 37 Cal. 107=13 C. W. N. 710r=:l 

I. C. 871=11 C L J. 254. 

(4) [1910] 14 C. W. N. 607=5 I. C. 337=11 

O. L. 0. 266. 

(51 A. I, R. 1922 Cal 101=49 Cal. 1026. 

(6) A. T. R. 1923 Cal. 428. 

(7) ’ A. I. R. 1915 P. C. 177. 

(8) [1911] 38 Cal. 537=10 I. C. 272=38 I, A. 

80 (P. C.). 
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tries to that effect in the Record'of- 
Rights as provided by the Act. 

The answer to that contention is that 
under S. 101 (J), although the entry re- 
lating to the rent settled is conclusive, 
any other entry is not irrebutable but 
shall be presumed to be correofc until it is pro- 
ved by evidence to be incorrect. S. 103H (3), 
Priyanath Basil v. Tara Cliand (y), Unia 
Charan v. Laksmi Narayan (10). 

Now, the entries in the Record-of- 
Rights that the plaintiffs are tenants of 
the two diarah mahals and are in posses- 
sion of the same through sub-tenants 
clearly are rebutted by the'following facts 
found by the lower appellate Court, that: 
no settlement was or could under the law be 
ofiered to them as patnidars 
and that 

the plaintiffs were not in possession of the 
diarah mahals, and refused to take settlement 
thereof. 

Nevertheless, the third contention of the 
defendant is that, notwithstanding the 
refusal of the plaintiffs to become tenants 
under the Government, after the zemin- 
dars had declined to take settlement of the 
lands that had accreted to their zemindari, 
the Government was entitled to treat 
the plaintiffs as tenants under Govern- 
ment and to claim rents and cesses from 
the plaintiffs in respect of the two diarah 
mahals. In my opinion this contention 
is ill founded. No doubt, in the circum- 
stances the plaintiffs under the law were 
entitled to claim these accreted lands as 
appertaining to their patni tenure, but 
to contend that the Government could 
compel them to take settlement of the 
accreted lands even against their will is 
to advance a proposition opposed to good 
sense and justice, and for which, I ap- 
prehend, there is no justification in law. 

In the present case it is not pretended 
that the plaintiffs have taken possession 
of the lands in suit, or that they have 
entered into any agreement to take 
statement of the lands from Government, 
and, in my opinion, at the time when 
the certificates were issued there was no 
“public demand” due from the plaintiffs; 
the certificates were ultra vires the cer- 
tificate officer, and all the proceedings 
founded upon the certificates were null 
and void. 

I am of opinion that the plaintiffs are 
entitled to the declarations for which 
they pray and as the claim for a refund 

" (9)' A7T.“FnL924 Cal. Sil. 

(10) A. I. R. 1927 Cal. 214. 
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of the arrears and cesses that were paid' 
under protest is in substance one for 
money had and received by the Secretary 
of State to their use Art. 62, Sch. 1, Lim. 
Act (9 of 1908) is applicable, and the* 
plaintiffs are entitled to recover the 
sums paid under protest, except the 
amouut of the payment on 28th October 
1920, which was not made within three 
years of the filing of the suit. The de- 
crees of the lower appellate Court will be 
set aside, and a decree in the above 
sense passed in favour of the plaintiffs 
with costs in all the Courts. 

Mallik, J.-I agree. 

R.K. Decree set aside. 


A. I. R. 1928 Calcutta 810 

Cuming and Mukherji, JJ 

Bhola Nath Bose — Defendant — Appel-- 

lant. 

V. 

Mt. Nagendra Bala Chaudhurani and* 
another — Plaintiff and Pro forma Defen- 
dant — Respondents. 

Appeal No. 733 of 1925, Decided on 
8th February 1928, from appellate decree* 
of First Sub-Judge, Howrah, D/- 15th 
December 1924. 

(a) Limitation Act, S, l^The Act does not 
apply to defences. 

The Limitation Act applies to the bringing o£ 
suits and not to defences : A, I. B, 1921 Bom, 
257, Foil, [P 811 C 2] 

(6) Evidence Act, S. 44 — Time to set aside' 
a decree expiring — Validity of the decree can 
he challenged in defence on the ground of fraud 
— Decree — Setting aside. 

Although a defendant cannot bring a suit on 
the ground of limitation to set aside a decree, 
he can still in defence contend when the decree 
has been proved by the plaintiff, that it had. 
been obtained by fraud, and it is not necessary 
for him to bring a suit to set it aside : A, I. B, 
1921 Bom, 257, Appr. [P 811 C 2] 

Bupendra Kumar. Mitter and Dharma- 
das Sett — for Appellant. 

Sarat Chandra Boy Ghowdhury, U pen- 
dra Lai Boy and Benode Lai Mukerjz — 
for Respondents. 

Cuming, J. — In the suit out of which 
this appeal has arisen the plaintiff sued 
for a declaration of her title and recovery 
pf khas possession with mesne profits of 
two plots of land in area some nine bi- 
ghas. Her case was that these two plots 
of land origih'ally formed two chakram 
holdings. These chakran holdings were: 
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resumed in fche year 1905 and on resump- 
tion were settled with one Badal Roy. It 
may be here noted that the plaintid her- 
self purchased the mehal in 1908. Badal 
Roy was unable to get possession with 
the result that the plaintiff brought two 
suits with regard to these plots of land Nos. 
645 and 646 of 1911 and obtained in these 
two suits two ox-p£Prte decrees. Accord- 
ing to her she then took possession and 
settled some of the land with defendant 
1. Thereafter further trouble arose and 
in proceedings under S. 145, Criminal P. 
C., decisions were given which were 
against the plaintiff. Hence this suit. 

The defence was that the plaintiff had 
no title, and that the defendants held the 
land under one Makhan Lai Mukerji also 
known as Janai Babu. 

The trial Court framed a number of 
issues. All the issues were found in 
favour of the plaintiff and the suit was 
decreSd. On appeal to the District Court 
the case was remanded for the determi- 
nation of some further issues which had 
not been determined by the -trial Court. 
The case then again came before the Dis- 
trict Court with the findings of the Court 
of the first instance On the issues that 
had been sent down to that Court for 
determination, the District Court dis- 
missel the appeal. The learned Subordi- 
nate Judge held that the only evidence 
that the lands were chakran were two de- 
crees and the proceedings held in exe- 
cution thereunder. He found that these 
two decrees had been obtained by fraud 
and that the whole of the execution pro- 
ceedings wore also fraudulent, processes 
both in the suits and in the execution 
proceedings having been suppressed. But 
he held that three years had elapsed 
since the defendants knew of these de- 
crees and hence they were barred from 
disputing the validity of these decrees. On 
this finding he dismissed the appeal. The 
defendants have appealed to this Court. 

Mr. Mitter who appears for the appel- 
lants has put forward two contentions 
first that the defendants can plead that 
the decrees were obtained by fraud and 
need not sue to have them set aside ; and 
secondly, that the defendants in defence 
are entitled to challenge the correctness 
of the decrees even though a suit to set 
them aside is time barred. 

Now S. 44, Evidence Act, provides that 

Any party to a suit or othe*? proceeding may 
show that any judglhent, order or decree which 


is relevant under Ss. 40, 41 or 42, and which 
has been proved by the adverse party was deli- 
vered by a Court not competent to deliver it, or 
was obtained by fraud or collusion. 

The present decrees are relevant under 
S. 40 and hence come under S. 44. They 
were put in as pieces of evidence. The 
defendants have shown that they were 
obtained by fraud and hence the Court 
cannot rely upon them. S 44, Evidence 
Act, will be found discussed at great 
length by Banerji, J., with his usual 
clearness and lucidity in the case of Eajih 
Panda v. Lakhan Sendh Mahapatra (l) 
and it would not be possible for me to 
add anything to the learned Judge’s re-, 
mark. No doubt the defendants cannot, 
now bring a suit to set aside those de-| 
crees, but they still can in defence con*| 
tend that they were obtained by fraud| 
and it is not necessary for them to bring' 
a suit to set them aside. The Limitation; 
Act applies to the bringing of suits and: 
not to defences : see Mahadev Narayan 
V. Sadashtv Keshav (2) with special re- 
ference to p. 52 (of 45 Bom.) There is, 
therefore, in this case no evidence that 
the lands in question were chakran landst 
it being found by the lower appellate 
Court that these decrees wore obtained by 
fraud and hence their evidentiary value 
is nil. The plaintiff is, therefore, not en- 
titled to eject the defendants on the 
ground put forward in the plaint, namely, 
that they held chakran lands. 

The plaintiff-respondent contends that 
she is entitled at any rate to a declara- 
tion of her title to the lands in dispute. 
She would seem to contend that so far as 
her title is concerned that title has been 
admitted by the defendants. It is some- 
what difficult to discover whether the de- 
fendants did at any time during the suit 
admit the title of the plaintiff to the 
lands in dispute. Certainly in their 
written statement they would seem to 
have put forward the case that the lands 
in suit did not belong to the plaintiff but 
belonged to the Janai Babus In his 
statement, however, of the defendants’ 
case when it was first on appeal before 
the District Court, the learned Judge 
there summed up the defendants' case : 

The defendant contended that the decrees in 
Suits Nos. 645 and 646 of 1911 were fraudulently 
obtained ; that no summonses were served in 
those suits but that they were fraudulently sup- 
pressed and that the proceedings in execution 
also vVere suppressed ; on the merits they urged 

(1) [1900] 27 Cal. 11=3 C.W.N. 6~60. 

(2) A.I.K. 1921 Bom. 257=45 Bom. 45. 
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that they were not service tenants but were 
ordinary tenants paying money rents and that 
they have acquired the right of oocupanoy so 
their possession was not liable to be vacated. 

This may or may not be the impression 
of the learned Judge who heard the ap- 
peal, arrived at as to what was the defen- 
dants’ case as made before him. When, 
however, the case came back again after 
remand the defendants appear to have 
once more contended that the plaintiff 
liad no title. In the statement of the 
oases of the iiartie^ in the last Court of 
appeal the defendant’s case was stated as 
follows : 

On tho defendant’s appeal it was contended 
first that the Courts below have held that the 
plaintiff has not been able to prove her title or 
possession. It may be that the defendant after 
the issues sent down on remand had been de- 
cided in their favour wont back to the former 
position that the plaintiff had no title. In an- 
other portion of the learned Judge’s judgment 
be seems to have held that the lands lie within 
the patui mehal purchased by tho plaintiff, but 
that does nob show that these formed the alleged 
ohakran holdings. In conclusion he states that 
these decrees and proceedings stand good and 
that plaintiff has proved her title -and posses- 
sion within the period of limitation on the 
strength of these which it is too late now to 
question. 

Therefore, he apparoufely held that the 
plaintiff’s title had been proved by 
ineang of these decrees which we have 
now found, are valueless as evidence hav- 
ing been obtained by fraud. It doe? not 
seem to us that the question of title has 
really been satisfactorily dealt with by 
the lower appellate Court. We think it 
will be more satisfactory if this question 
of title be gone into by the lower appel- 
late Court. We, therefore, send back the 
case to the lower appellate Court to de- 
termine the question on the evidence now 
on the record as to whether the plaintiff 
has or has not proved her title to the 
lands in suit. Neither party will be al- 
lowed to adduce any further evidence. 

With regard to costs, tho appellants 
will be entitled to their costs before this 
Court, but the costs of the lower Courts 
will abide the determination by tho lower 
appellate Court. If the plaintiff suc- 
ceeds on the question of establishment of 
her title the parties will each bo entitled 
to one-half of the costs, but if the plaintiff 
fails in proving her title and her suit is 
dismissed entirely the defendants will be 
' entitled to all the costs incurred by them 
in the lower Courts. ^ 

Mukherji, J. — I agree. 

R.K. Case sent baek. 
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Mukherji and Roy, JJ. 

Jnanendra Mohan Bhadhury and an^ 
'Plaintiffs — Appellants. 

V, 

Profullananda Goswami and others — 
Defendants — Respondents. 

Appeal No. 342 of 1925, Decided on 
14th April 1927, from appellate order of 
2nd Sub-Judge, Zillah Hooghly, D/- 28th 
May 1925. 

(a) Civil P. C , O. 0, R. 13 — Appeal against 
cx-parto decree— R. 13 not availed of— Propriety 
of the order refusing an adjournment can he 
raised in the appeal. 

In a case in which an ex-parfee decree has 
been passed and the aggrieved party has not 
availed of the remedy by way of an application 
under 0. 9, R. 13, he is not precluded from 
raising the question of propriety of the refusal 
to adjourn his case, in the appeal which he 
prefers from the ex-pirte decree itself: 30 Mad. 
54, Foil.: 39 All. 143, Dist. and Diss, from: 4. 
I. R. 1924 Rang. 137, Diss from. [P 8U C 1] 

(b) Civil P. C.y S. 151 — Powers of remand are 
not restricted to Civil P. C., 0. 41, R, 23. 

The powers of the appellate Court as regards 
remand are not restricted to the oases specified 
in 0. 41, R. 23. The Court is entitled to make 
an order of remand under the provisions of 
S. 151: 44CaZ. 929 and A. I. R. 1922 Bom. 
267, Rel. on. [P 814 0 1] 

Bijan Kumar Mukher^ee^ Kali Sankar 
Sarkar and Sarasija Kanta Palit — for 
Appellants, 

TIaradhan Chatter jee and Biraj Mohan 
Maj uvidar for Dy. Registrar — for Res- 
pondents. 

Mukherji, J. — This appeal is directed 
against an order passed by the Second 
Subordinate Judge of Hooghly on 5th 
and 28th May 1925. By this order the 
learned Subordinate Judge allowed an 
appeal that had been preferred to big 
Court by a defendant in a suit which had 
been decreed ex parte and after setting 
aside tho judgment and deoree of the trial 
Court remanded the suit for further trial 
upon certain terms and conditions. The 
plaintiffs have now preferred this appeal. 
It appears that after several adjournments 
granted to the defendant on applications 
made by him for that purpose and upon* 
the condition that he would pay the costs 
of those dates tho case was eventually 
fixed for 26th February 1924. On that 
day tho plaintiffs were ready but the de“ 
fondant again put in an application 
asking for an adjournment on the ground 
that he had been attacked with pox and 
that, therefore, he wa^nable to appear 
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in Court on that day. An order for ad* 
journment was made on condition that 
the defendant would pay adjournment 
costs, Rs. 15; bub on the said costa not 
being paid the case was taken up, certain 
witnesses for the plaintiffs were examined 
and the learned Munsif decreed the suit 
ex parte on the evidence that was before 
him. From this decree an appeal was 
preferred on behalf" of the defendant and 
in this appeal the learned Subordinate 
Judge, being of opinion that on 26bh 
February 1921 the defendant was pre- 
vented by sufficient cause from appearing 
in Court inasmuch as he had been at- 
tacked with pox and in that view holding 
that the adjournment asked for on behalf 
of the defendant should have been 
granted, passed the order to which I have 
referred. The plaintiffs, as I have al- 
ready stated, have thereupon preferred 
the present appeal to this Court. 

In support of this appeal two grounds 
hav(3’bean urged on behalf of the appel- 
lants. The first ground i^ to the effect 
that on an appeal preferred from the ex- 
parte decree that was passed in this case 
the Subordinate Judge was not entitled 
to go into the question as to whether the 
defendant was prevented by sufficient 
cause from appearing in Court on the day 
the case was taken up. His argument in 
substance is that this is a matter which 
properly comes within the purview of 
proceedings taken under O. 9, R. 13, 
Civil P. C., and inasmuch as the defen- 
dant did not resort to that remedy it was 
not open to him to urge at the hearing 
of the appeal that he had preferred, that 
he was prevented by some sufficient cause 
from appearing when the suit was called 
on for hearing and that, therefore, the 
learned Subordinate Judge was wrong in 
passing the order that he did in the pre- 
sent case. In support of this contention 
reliance has been placed on behalf of the 
appellants upon a passage which is to be 
found in the case of Jonardan Dohey v. 
Bam Dhone Singh (1). That passage 
occurs in the order of reference made by 
Banerjee and Rampini, JJ., referring 
certain questions for consideration to a 
Full Bench of this Court and the passage 
runs in these words: 

Upon the record, as it stands, the ex-parte 
deoree may be wholly unassailable, but, if tb® 
defendant has an opportunity (which he was 
prevented from having owing to some sufficient 
cause) of placing on t he r eoo r d evidence which 

(1) [1896J 23 Oal. vB (P.B.). 


he could have adduced to substantiate his de- 
fence, no such deoree should have been passed. 
The remedy in such a case cannot be by way of 
appeal which must ordinarily proceed upon the 
record as it stands. The proper remedy must 
be the one provided by S. 108, Civil P. C. 

In my opinion, the passage relied upon 
by the learned vakil on behalf of the ap- 
pellants is obiter. Apart from autho- 
rities it seems to me to be perfectly clear 
that when a suit has been decided ox 
parte the remedy by way of appeal from 
the ex-parte deoree as well as the remedy 
by way of application under 0. 9, R 13 
are both open to the persons against 
whom the decision was passed. It is 
true that if he avails of the remedy by 
way of application under O. 9, R. 13 he 
is in a position of greater advantage than 
ho would be if he preferred an appeal 
from the ex-parte decree itself. This 
would be by reason of the fact that he 
would be able to establish by adducing 
evidence that he was unable to appear 
owing to circumstances over which he 
had no control,, whereas if he piefers an 
appeal from the ex-parte decree itself the 
Court would have to proceed upon the 
record as it stands and to determine upon 
the materials that are on the record 
whether the application for adjournment 
was rightly granted or not. The ques- 
tion as to whether the order refusing the 
application for adjournment was rightly 
passed or not is, in my opinion, somewhat 
different from the question as to whether 
the absenting party was prevented by 
sufficient cause from not appearing in the 
course of the proceedings. The two no 
doubt are inter-related but the considera- 
tions are not quite the same. Reliance 
has in the next place been placed upon 
the decision of the Allahabad High Court 
in the case of Hummi v. Azizuddin (2). 
The decision taken as a whole no doubt 
does support the contention which the 
appellants have put forward but the facts 
of that case are entirely different from 
those of the present case, one distinguish- 
ing feature being that in that case an ap- 
plication under 0. 9, R. 13, to set aside 
the ex“parte decree and to have a re- 
hearing was as a matter of fact dismissed 
and it was after that the question again 
arose at the hearing of the appeal. A 
decision of the Burma High Court has 
also been referred to, namely, the case of 

(2) [1917] 39 All. 143=36 I. 0. 277=14 A. L. 

J. 1226. 
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Baj Chandra Dhar v. K. D. 0. G, Bay (3). 
Now, wifch the utmost respect for the 
learned Judges who decided the case in 
Hummi v. Azizuddin{2) and the case in 
Raj Chandra Dhar v. K. D. 0. 0. 
Bai/ (3), I must say that if they in- 
tended to lay down as a broad proposi- 
tion that in a case in which an ex-parte 
jdecree has been passed and the aggrieved 
/party has not availed of the remedy by 
jway of an application under 0. 9, R. 13, 
)he is precluded from raising the question 
jof propriety of the refusal to adjourn his 
case in the appeal which he prefers from 
the ex-parte decree itself, I am unable to 
agree in the view which the learned 
Judges had taken in the case. There is 
a decision of the Madras High Court in 
the case of Sadhu Krishna Ayijar v. 
Kuppan Arjyangar (4), where the con- 
trary view has been taken. There is, 
therefore, in my opinion, no substance 
in the first contention that has been 
urged on behalf of the appellants. 

The appellants’ second contention is 
that inasmuch as evidence had been taken 
and a decision on the merits had been 
passed it was not open to the learned 
Subordinate Judge to make an order of 
remand in the form that he did. It is 
said that the remand has been made in 
the form prescribed under O. 41, R. 23, 
Civil P. C., and that the said rule has 
no application to the circumstances of 
the case before us. This undoubtedly is 
so, but as has been pointed out in the 
case of Ghuznavi v. Allahabad Bank 
Ltd. (5) and Jethalal Oirdhar v. Varaj- 
lal Bhaishankar (6), the Court is en- 
titled to make an order of remand of 
this description under the provisions of 
S. 151, Civil P. C. It is now too late to 
contend that the powers of an appellate 
Court as regards remand are restricted to 
the oases specified in O. 41, R. 23, Civil 
P. C. It has been argued that inasmuch 
as the aggrieved party could have availed 
of the remedy under O. 9, R. 13, it was 
not open to the Court to make an order 
under S. 151 because the inherent power 
of the Court has got to be exercised sub- 
ject to the provisions of the Code and 
only in such case with regard to which 
no provision has been made by the Code 
i tself. Now 8. 151 says: 

(3) A. I. R. 1924 Rang. 137=2 Rang. 108. 

(4) [1907] 30 Mad. 64=16 M. L. J. 479. 

(ft) [1917] 44 Cal. 929=26 C. L. J. 49=41 
I. C. 598=21 0. \V. N. 877. ^ 

(6) A. I. R. 1922 Bom. 267=46 Bom. 184, 
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Nothing in this Code shall be deemed to limit 
or otherwise aSeot the inherent power of the 
Court to make such orders as may be necessary 
for the ends of justice or to prevent abuse of 
the process of the Court. 

If the defendant was entitled to raise 
the question of the propriety of the ad- 
journment in the appeal that he preferred 
from the ex-parte decree and if that 
Court came to be of opinion that the ad- 
journment should havoJ) 0 on granted, then 
in my opinion, the only sort of order 
that could properly be passed by that 
Court would be an order setting aside the 
decree passed by the trial Court and re- 
manding the case for retrial. This is the 
order which the lower appellate Court 
has passed. The Code does not appear to 
have made any express provision for a 
case of this nature. I am of opinion 
that no grounds have been made out why 
we should interfere with it. 

In this view of the matter the order 
passed by the learned Subordinate Judge 
seems to be right and this appeal should 
be dismissed. Having regard, however, 
to the dilatoriness on the part of the res- 
pondents in the conduct of the proceed- 
ings in the Court below I am of opinion 
that no order should be made for the 
costs of this appeal in their favour. 

Roy, J . — I agree. 

R.K. Appeal dismissed. 
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Cammiadb and S. K. Ghosb, JJ. 

Bahimannessa Bihi — Petitioner. 

V. 

Sk, Halim — Opposite Party. 

Civil Revn. Petn. No. 490 of 1928, 
Decided on 2nd July 1928, from order 
of Dist. Judge, 24-Pargannas, D/- 15th 
March 1928. 

Civil P. C., S, 132 — liigUt of parda ladies is 
absolute — Civil P. C., 0. 26, P. 1. 

Section 132 recognizes the right of ladies who 
are behind the parda according to the custom 
of the country to require that their evidence, if 
necessary, should be taken on commission. 
This is a right which the Court has no power 
to deny, [P 815 C 1] 

Narendra Nath Chatter jee-^foi Peti- 
tioner. 

Bhupendra Nath Das — for Opposite 
Party. 

^Judgment. — This Rule was obtained 
against the opposite party to show cause 
why the order of the District Judge of 
24 Pargannas reikising to allow the peti- 



fcioner who is a a pardanashin lady to be 
axamined on commission should not he 
3et aside. S. 132, Civil P. 0., recognizes 
bhe right of ladies who are behind parda 
according to the custom of the country 
fco require that their evidence, if neces* 
sary, should bo taken on commission. 
This is a right which the Court has no 
power to deny. 

The order of the Uarned District Judge 
is set aside and it is ordered that evi* 
deuce of the petitioner bo taken on com- 
mission. The Rule is made absolute and 
the petitioner will have her costs in this 
Rule, the hearing-fee in this Rule being 
assessed at one gold mohur. 

v.v. Buie made absolute. 
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C C. Ghose and Jack, JJ. 

Emperor 

V. 

Ahammad {Ahmed) Sheikh and others 
— Accused. 

Criminal Ref. No. 117 of 1928, Do- 
< 5 ided on 19th July 1928, made by Sess. 
Judge, Khulna. 

(a) Civil P, C., 0, 21, R. 4.S — Removal of 
property is illegal — Calcutta High Court Gen- 
eral Rules and Circular Orders (Civil), Ch, 1. 
P. 3i, R, 93. 

Removal by attaching officer of property 
attached is illegal. [P 817 C 1] 

(b) Calcutta High Court's General Rules and 
Circular Orders, Ch. 1, P. 31, R, 93. 

Rule 93, P. 31, Ch. 1, of the Calcutta High 
•Court’s General Rules and Circular Orders, as 
amended, has the force of law. [P 817 C 1] 

Khitish Chandra Chakrvarty and 

Panchanan Ghosal — for the Crown. 

Prohodh Chandra Chatterji and 
Satyendra Chandra Sen — for Complain- 
ant. 

Report by Sessions Judge. — Under 
S. 338, Criminal P. C., I transmit the 
record of the case noted below * 
to be laid before the High Court with 
the following report : 

On the 5th December 1927 a peon of the 
<3ivil Court (P. W. 1) went to execute a 
warrant of attachment of moveable pro- 
perty, Ex. 1, issued by the Munsif, 2nd 
Court, Khulna, against one Ahmed Sheik, 
judgment-debtor, who intimates his 
liability to pay the decretal amount. 
On this the peon attached four bullocks* 

*Criminal Motion 32/28 Ahmad Sheik v 
Emperor, Ss. 183 and 1^7, I. P, C. 
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two carts, a bedstead and a chair on the 
identification of P. W. ’2, gomsata of 
the decree- holder. The peon and his 
party then removed the attached pro- 
perty to the river ghat some 7 — 8 rasis 
from the house of the judgment-debtor. 
Then Ahmed Sheik, Adiladdi Sheik, 
Kushai Sheik, Gani Sheik, the present 
petitioners, and some other persons came 
to the Ghat, one of them pushed Nani 
Gopal, P. W. 2 and they then took away 
all the property which had been attached. 
The peon in due course made a com- 
plaint to the Munsif, the proceedings 
were instituted in the criminal Court, 
as a result of which the four petitioners 
named above have been convicted under 
Ss. 183 and 147, I. P. C- and sentenced to 
pay a fine of Rs. 50 each or in default to 
suffer ij months rigorous imprisonment 
each. 

At the time of the trial a number of 
defences were set up on behalf of the 
accused. In the first place the fact of 
attachment was denied in toto, and it 
was stated that P. W. 2 and some other 
men came to the house of the judgment- 
debtor before dawn, and were opposed 
and went away without effecting any 
attachment, it was also contended that 
the attachment made by the peon was not 
a legal attachment and that the peon 
had no legal justification for removing 
the attached property from the bari of 
the judgment-debtor, and hence no of- 
fences were committed in taking away 
the property from his custody. The 
lower Court has disbelieved the story of 
the accused regarding attempt at the 
stealthy removal before dawn, and has 
also held that the attachment effected by 
the peon was legal. I agree with the 
findings on these matters. I have no 
doubt from the evidence adduced that 
the facts as stated by the witnesses for 
the prosecution are true and that the 
property was removed to the river ghat 
after attachment and taken away from 
there forcibly by the accused party, in- 
cluding the present petitioners. As re- 
gards the fact of actual seizure in pursu- 
ance of the attachment, the evidence of 
the P. Ws. shows clearly that the peon 
actually touched some of the property 
attached, and distinctly pointed ‘out the 
rest of the property stating that he was 
attaching it under the warrant. The 
evidence also proves satisfactorily that 
all the property was removed to the 
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river ghat, and these facts are sufficient 
to prove attachment by actual seizure 
within the meaning of O. 2L, R. 43, Civil 
P, G. I do not think, however, that the 
removal of the property from the bari of 
the judgment-debtor was a legal removal 
and it is for tbis rea^^ion that I con- 
sider it necessary to refer this case to 
the High Court and to recommend that 
the convictions under Ss. 183 and 147, 
I. P. G., should be set aside. 

The lower Court has held that the 
removal of the attached property was 
not in accordance with the Rules issued 
by the Hon’ble High Court for the 
attachment of the moveable property. 
These rules are to be found under R. 93, 
p. 31, Ch. 1 of the High Court's General 
Rules and Circular orders (Civil), The 
first rule framed under main R. 93 is 
that : 

the .'ittaching officer shall give the debtor, 
or, in his absence any present adult member 
of his family, the option of having the attached 
property kept on hi.s premises or in some other 
place in the village, on condition that a suit- 
able place for its safe custody be provided 
by him. 

In the present case no evidence has 
been offered on behalf of the prosecution 
to show that any such option was given 
to the judgment-debtor who admittedly 
was present, and indeed the evidence 
indicates that such option was not given. 
In such circumstances it must, I think, 
he held that the removal of the property 
from the bari was illegal. It has been 
argued on behalf of the opposite party 
at the hearing of this motion that the 
rules framed under main R. 93 cannot be 
treated as having the force of law, and 
that the particular rule in question is 
inconsistent wich the provisions of O. 21, 
R. 43 The provisions of the latter order 
and rule are that the attaching officer 
shall keep the property in his own cus- 
tody or in the custody of one of his sub- 
ordinates, and it does seem that there is 
some inconsistency between this and the 
rule quoted above. I think, however, that 
the rules framed under R. 93 of the 
High Court Rules and Circular orders 
must be treated as framed by the High 
Court under the provisions of 8s 122 
and 128, Civil P. C , and as superseding 
the directions of 0. 21, R. 43, It ap- 
pears that the rules framed under R. 93 
were originally framed by the Local 
Government under the old Code of ' the 
Civil Procedure and the ruling reported 


in re Reference under Stamp Act 
indicates that those rules must be treated 
as still in force until new rules are 
framed under the new Code of Civil 
Procedure of 1908. Rule 93 has recently 
been amended by C. O. No. 7 of 1926 
which directed that for the words “ the 
rules framed by the Local Government " 
the words “ the following rules " should 
be substituted. This amendment seems 
to me to indicate that “ the following 
rules ” under R. 93 have been adopted 
by the High Court and that they must 
be treated as having the force of law. 
It has been pointed out on behalf of the 
opposite party that in the instruction 
given in the beginning of vol. 1 of the 
High Court’s General Rules and Circular 
orders (Civil) it is said that all rules* 
having the force of law are now issued 
as ‘‘ Rules " i. e , every separate rule or 
set of rales is issued under the title 

Rule No. ”, while general instruotions 
for the guidance of judicial officers are 
ordinarily issued as “ circular orders ” 
under the title “Circular Order No “ 
It is further pointed out that the R. 93 
and the amendment thereunder have 
been issued as circular orders, and con- 
sequently that they cannot be treated 
as having the force of law. There seems 
to be soma force in this contention, but 
as the rules under R. 93 were originally 
framed by the Ljcal Government and 
published in the Calcutta Gazette, I 
think that they must be held to have 
had tho force of law, and that the rules 
as they at present exist oannot bo con- 
sidered to have any less force. If this 
view is correct then it seems to me that 
the removal of the property by tho civil 
Court peon, without leaving any option 
to the judgment-debtor to provide safe 
custody for the property must be con- 
sidered as illegal, and consequently that 
the subsequent taking back of the pro- 
perty by the present petitioners oannot 
be held to constitute any offence under 
Ss. 183 and L47, I. P. C., and S. 99, I. P. 
G., would not operate as a bar to the 
exercise of the right of private defence 
of the property. 

I cannot say that on the merits the 
present petitioners have much claim to 
consideration, in view of tho high- 
handed way in which they acted and of 
tho main defence set up. which I believe 

(1) [19i4r37 Mad. 17==20 L C M. 
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to be false. As the question involved 
seems, however, one of some importance, 

I consider it necessary to refer the 
matter to the Hon’ble High Court and 
to recommend that if my view is correct 
that the rules framed under R. 9d must 
be regarded as having the force of law, 
the convictions and sentences of the ac* 
cused in this case^should be set aside. 

Judgment. — ' We have caused en* 
quiries to be made and it appears that 
R. 93 on p 3L, Gli I of the High Court's 
General Rules and Circular Orders 
(Civil), as now amended, was made by 
the High Court and sanctioned by the 
Government of India under S 107 of the 
Government of India Act, It would, 
therefore, follow that this ruie has now 
the force of law. In that view of the 
matter, we think that the reasons given 
by the learned Sessions Judge of Khulna 
in his letter of reference are sound and 
W 0 therefore accept the Reference, set 
aside the conviction and the sentences 
referred to therein and direct that the 
fines, if paid, be refunded. 

S.N./k.K. Conviction set aside. 
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Full Bench 

Rankin, C. J. and C. C. Ghose and 
Mukhkrji, JJ. 

A Vahilt In the matter of — 

In First Appeal No. 264 of 1924, De- 
cided on 9th January 1928. 

^ Legal Practitioners Act ’(1879), S. 13 (b) 
— 'Fraudulent acts of clerk — Pleader is not 
necessarily guilty of professional misconduct. 

It cannot bo too constantly or too’ emphatic- 
ally stated that if a vakil leaves his money 
business to be conducted by his olerk, ho is res- 
ponsible for what the clerk does for purposes 
of civil liability. At the same time, if a vakil 
is deceived by his clerk or if his olerk does acts 
in fraud of him, then of course, it would nob be 
right to hold that the vakil himself is guilty 
of professional misconduct. [P 81H 0 2J 

Sircar^ Mrit unjoy Chatter ji and Roma 
Prosad Mookerjce — for the Vakil. 

PrafMa Chandra Chose — for Appel- 
lant in First Appeal No. 261 of 1921. 

Rankin, C. J. — In this case a com’ 
plaint was made to the Court informally 
by a letter dated 25th xlugust 1927, from 
a lady who ‘Was appellant in a certain 
first appeal. It appears that the first 
appeal was ultimately dismissed because 
there was a sum of Rs. 200 for paper 
book costs in connexicfta, more particu- 
1928 C/103 
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larly, with the B list which had not been 
paid after time had been given upon 
various occasions. A very substantial 
amount of over Rs. 1,200 was paid into 
Court, but owing to the failure after 
many opportunities to pay in a further 
sum of about Rs 200 the appeal was 
ultimately dismissed for default by a 
Division Bench. That having taken 
place, the complaint td which I have 
referred was addressed to this Court on 
25th August 1927, and the main purposes 
of the complaint were two. One was to 
say that the appeal had been dismissed 
without any notice to or demand from 
the appellant and although sutfioienb 
funds were placed with the vakil to meet 
his fees and obher incidental expenses It 
may be noticed there that there is no ques- 
tion of the lady’s stating chat money had 
been paid to be deposited which had, in 
fact, not been deposited. The second 
element of complaint was that a sum of 
Rs 624 had been withdrawn from ther 
Court and no portion of the money had 
been returned to the appellant 

Now, that complaint having been 
lodged just before the long vacation at 
further complaint this time submitted 
by a vakil B%bu Prafulla Chandra Ghos© 
dated 14th December 1927, was sent to 
this Court by a loiter. That letter refers 
to previous communications asking for an* 
inquiry and goes on to ask that the 
Registr.ir should let the learned vakil 
know “the result of .your enquiry into 
the matter.” It further goes on to make 
a series of further charges and a series of 
further statements apparently by way of 
supplement to what had been made to the 
Court some months ago. 

It is quite obvious that whatever ob- 
servation or oriticizm these representa- 
tions may be justly Hubject to, it was nob 
possible for this Court to pass tho' 
matter over without taking proper steps 
both in the interest of tho Court itself 
and in the interest of the learned vakil. 
It is *of course quite unreasonable and 
absurd that a letter which is sent to 
know the result of an enquiry should go 
on to make a whole lot of new charges 
and in that respect this letter of Decem- 
ber is thoroughly unreasonable and im- 
proper. It contains moreover a oartaiu* 
amount of indication that charges are 
made with too great lightness, because in 
oho instance a charge is made that Rs. 
170 was nob paid to a certain learned 
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pleader of this Court without aay steps was immediately dismissed and we are 


being taken to make certain there is any 
foundation for the charge. 

It is extremely difficult to deal with 
complaints of this character without, on 
the one hand, omitting to enquire into 
matters which require to be investigated 
and without, on the other hand, being 
unfair to the learned vakil concerned. 
However, the Full Court tho ight it right 
to issue a rule calling upon the learned 
vakil to give his explanation on certain 
definite matters set forth in the rule, 
those matters being taken from thi 
record of theoise and tho representations 
of the party complaining 

The learned vakil has very conveniently 
submitted his explanation first of all, in 
a written form and, secondly, by leirned 
counsel Mr Sircar. It appears from his 
explanation first that there is no mate- 
rial before us at present which leads us 
to think that there is any prima facie 
case against this vakil of having received 
money for tho purposes of depositing it 
in Court and having failed to deposit 
the same. Indeed, that charge is con- 
trary to the case made by the lady her- 
self when she applied to the Court to 
restore the appeal ; and although that 
fact may not bo conclusive against her, 
the position is, in my judgment, that we 
are not now presented with a substantial 
or reasonable case of that character 
which requires any further investiga- 
tion. If the complainant still wishes to 
press any charge of that sort, she will do 
it at arm’s length between party and 
party according as she is advised. There 
is nothing to require tho Court to take 
of its own motion any further steps with 
respect to that. 

Tho second matter is this : it refers 
to a sura of Bs. 621 which was with- 
drawn from the Court Now, it appears 
that the cheque by which that money 
was repaid was a cheque made out to 
the learned vakil but that his name was 
written not by himself by way of en- 
dorsement on the cheque ; and we now 
find that that was done by the clerk of 
the vakil who appears to have kept the 
money making a profession or pretence 
that he was keeping it in deposit with 
himself in order that it might be returned 
when the lady and her am-mukhtears 
were prepared to give a joint receipt. Wo 
are now told by tho learned vakil that 
on discovery of this clerk’s conduct he 


further told that when he was dismissed 
his master-was unable to obtain from him 
the account book which it was his duty 
to keep and which would show tho 
transactions had by him on behalf of his 
master. That certainly is a statement 
of which, if true would put the learned 
vakil in a very awkvard position when 
he comes to give a detailed explanation 
to tho Court We have no reason to think 
that that statement made in that way 
is untrue. I can only wish for myself 
that that matter had been fully and 
carefully stated in the original letter of 
explanation which was sent by tho 
learned vakil on 2Ist September. 

It cannot be too constantly or too 
emphatically stated that if a learned 
vakil leaves his money business to be 
conducted by his clerk he is responsible 
for what the clerk does for purposes of 
civil liability. At the same time if a 
learned vakil is deceived by his dork 
or if his clerk does acts in fraud of him 
then of course it would not bo right to 
hold that the learned vakil himself is 
guilty of professional misconduct. In the 
present case it would appeir that the 
explanation which has been tendered to 
this Court is full It would not appear 
that it is open to this Court or necessary 
for this Court to institute any further 
enquiry as to tho matters dealt with , in 
this explanation. In my judgment, 
therefore, these procseding^ have brought 
the Court .to this position that, while 
the appellant may in this matter, if she 
likes, take steps civil or criminal against 
the clerk or even should she be so ad- 
vised against the learned vakil, this 
Court in its disciplinary jurisdiction. -has 
received an explanation which no longer 
makes it any part of the duty of this 
Court of its own motion to prosecute 
this matter further as a matter of pro- 
fessional misconduct. The explanation 
has been received and so far as this 
Court of its own motion is. concerned, 
that is an end of the matter. It is not 
necessary that we should issue a further 
rule on the vakil. On the other hand, 
nothing has been said by us which can 
prevent the appellant from taking further 
steps if she is so advised. 

G. C. Ghose, J.—I agree. 

Mukherji, J. — I agree. 

m.r./K‘K. Order accordingly . 
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Full Bench 

Rankin, C. J., and C. C. Ghose, 
SUHRAWAKDY, B. B GhOSE AND 
Page, JJ. 

Bam Char an Ooldar and others — 
Plaintiffs — Appellants. 

V. 

Hamid Ali and, others — Respondents — 
Opposite Parties 

Civil .Rule No. 546-S of 1928, D/- 6th 
July 1928, in Appeal No. 809 of 1925 
from appellate decree of Additional 
District Judge, Tipperah. 

Letters Patent [Calcutta), Cl 15 (Afnen- 
ded in 1927)- — Condition of certificate is at- 
tached to a judgment of single Judge only — 
Bight of appeal on di fference of a Bench beiyig 
deleted, no appeal lies from refusal to grant a 
certificate in such a case. 

A second appeal came up for hearing before 
two Judges of the High Court on 9tb Eebruary 
1928. The Judges diiTered in their opinion and 
the case was disposed of under S. 98 (2) instead 
of being referred to in pursuance of the proviso 
to B. 98, Civil P. C. The amendment to Cl. 15, 
Letters l\itent, came into force on 14th Janu- 
ary 1928. Application for certificate under the 
amended clause was refused. An appeal having 
been preferred against this order, 

Held : that certificate is a condition at- 
tached by the amending Letters Patent only to 
the Oise of a judgment of a single Judge and 
the right of appeal given in the case of a differ- 
ence of opinion whore the Judges are equally 
divided is dealt with in the amended 1 etters 
Patent by being deleted altogether. No appeal 
therefore lay from the refusal to grant such a 
cerUficate. [P 820 C 1] 

Sarat Chandra Basak and Probodh 
Chandra Kar — for Petitioners, 

Naresh Chandra Sen Gupta and Na- 
(jendra Nath Choudhuri — for Opposite 
Parties. 

Rankin, C J. — In this case, the 
plaintiffs who are the applicants before 
us brought their suit on 25th November 
1919. A second appeal was preferred to 
this Oourt in 1922 and, by the decree in 
that appeal, the case was^remanded to 
the lower appellate Court which came to 
its decision on 3rd December 1924- From 
that decision, a second appeal was filel 
again to this Court on 6th March 1925. 
This was ^heard on 9th February 1928 
by my learned brethren Cuming and 
Mukerji, J , who differed in opinion. 
Cuming, J , took the view that the ap- 
peal should be dismissed ; Mukerji, J., 
took the view that the appeal should»be 
allowed. Very unfortunately, instead of 
acting under the proviso to S. 98, Civil 
P. C., whereby the matter on which they 
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differed could have been referred to ono 
or more Judges of the Court, the pro- 
cedure followed by that Bench was that 
the decree of the lower Court was de- 
clared to be confirmed under the opening 
words of sub'S. (2), S 98. 

After the second appeal had been 
brought to this Court in 1925, but before 
the hearing, the amending Letters Patent, 
which came into force on 14th January 
1928, were passed. In these circum' 
stances, the plaintiffs who had failed in 
their appeal presented to this Court a 
Letters Patent Appeal from the decision 
of the Division Bench and that appeal 
has been ordered to he accepted and regis- 
tered, subject to any objection that may 
be taken by the re-^pondents at the hear- 
ing of the appeal as regards its com- 
petency. In addition to presenting the 
Letters Patent appeal, however, the 
plaintiffs presented another appeal. It 
appears that, on 24th February 1928, 
they applied to Cuming. J , pur])orting 
to act under the amended Letters Patent 
for a certificate that the case was a fit 
one to he taken on appeal and the lear- 
ned Judge refused that certificate on the 
same day Thereupon, the plaintiffs 
presented an appeal from that order of 
refusal and, on that appeal being pre- 
sented, a rule (546-S of 1928) was issued 
calling upon the respondents to show 
cause why that appeal should not be ad- 
mitted. That is the only rule before us 
as regards this case. 

Now, when the matter is examined, it 
is found to stand in this way : By the 
Letters Patent as they stood before the 
recent amendment, a provision vras made 
by Cl 15 for an appeil, first of all, from 
the judgment'in certain cases 
of one Judge of the s lid Fligh Courb or of one 
Judge of any Division Court pursuant to S. 13, 
High Courts Act : 

and, in the second place, from the judg- 
ment in certain cases 

of two or more Judges of the said High Court 
or of such Division Court wbeiiovor such 
Judges are equally divided in opinion and do 
nob amount in number to a majority of the 
whole of the Judges of the said High Court at 
the time being. 

By the amending Letters Patent, Cl 15 
is dealt with in this way : For that 
clause, an amended clause is substituted 
and, when the amended clause is exam- 
ined, it appears that, as regards the 
fir%t matter, namely, the judgment of a 
single Judge, it is provided first, that no 
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appeal shall lie from a juOgmeafc in the 
exorcise of the jurisdiction to hear ap- 
peals from appellate decrees but to that 
there is an exception, viz , that an appeal 
shall lie in such a case where the Judge 
who passed the judgment declares that 
the case is a fit one for appeal. 

As regards the second of the two mat- 
ters which I have mentioned as being 
dealt with by Cl. 15 as it originally 
stood, namely, an appeal from the judg- 
ment of a Division Bench of two or more 
Judges where the Judges are equally 
divided in opinion, the amendment made 
by the amending Betters Patent is to 
omit that provision altogether. Upon 
that state of facts .in the circumstances 
of the present cxse, it appears that vari- 
ous questions arise. But one question 
which does not arise in any circumstan- 
ces is the question of there being any 
necessity to have a certificate as a con- 
dition of bringing a Letters Patent ap- 
peal. That oortificite is* a condition 
attached by the amending Letters Patent 
only to the case of a judgment of a 
single Judge and the right of appeal 
given in the case of a difference of opinion 
where the Judges are equally divided is 
dealt with in the amended Letters Patent 
by being deleted altogether In that 
view, it is clear that, whether or not 
Cuming, J , refused the certificate on the 
ground that he had no jurisdiction to 
give one or on any other ground, his 
de(3i9ion was, in fact, right because there 
was no jurisdiction to give such a certifi- 
cate and no such certificite could have 
operated anything. In this view, it ap- 
pears to me that the present appeal from 
the refusal to give such a certirioate must 
come to nothing and tliat the present 
rule calling upon the respondents to show 
cause why this appeal should not be ad- 
mitted must be discharged. There is no 
question in such a case of granting a 
certificate ; still less of any appeal from 
the refusal to grant such a certificate 

It remains t ) make quite clear that, 
whtm the appeal which has been regis- 
tered against the decree dismissing the 
second appeal comes on for hearing, the 
question whether the effect of the amend- 
ing Letters Patent is to take away the 
right of appeal which formerly would 
have existed will be disposed of by the 
Court. As regards that question, it is a 
special question and is not an easy ques- 
tion. It is entirely a separate question 
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from the question which has been argued 
in the other rule (515-8 of 1928) in which 
we have reserved judgment. In my 
opinion, it is more correct to allow that 
question to be determined in due course 
at the decision of the appeal. In fact, 
we have nc right to dispose of that 
second appeal bore and now without con- 
sent of parties and, in any case, learned 
advocate for the plaintiffs prefers that 
the question of his clients’ right of ap- 
peal should be determined under the 
existing order when their appeal comes 
on for hearing and not now. 

The only other question that remains 
is the question of costs of this rule. It 
is perhaps unfortunate for the parties 
that we have required this matter to bo 
argued twice. But it is a now question 
and, in my judgment, it is not a case in 
which we ought to make either party 
pay costs There will bo no order as to 
costs. The rule will be discharged. 

C. C. Ghose, J. — I agree. 

Suhrawardy, J — I agree- 
B B Ghose, J. — I agree. 

Page, J. — I agree. 

E.K. Buie discharged. 

-5^ >5^ A. I. R. 1928 Calcutta 820 
Full Bench 

Rankin, C J., and 0. C. Ghose and 
B. B. Ghose, JJ. 

In the matter of S, a Vakil. 

Civil Rule No. 915 of 1928, Decided on 
15b4i August 1928. 

iii Letters Patent {Calcutta), Cl. 10 — Plea- 
der accepttnq cUenCs vakalahiama and papers 
hut not filing the appeal — No specific agree- 
ment exe7npt%ng him from liability in case of 
non-payment of fees — Pleader also not subse- 
qiie^itlu trying to file an application to get 
extension of time — ^leader's action a r.ounts to 
not 'Ordinary negligence but to grave profes- 
sional misconduct — Legal Practitioner' s Act, 
S. 13. 

P camo feo Cfilciitfc.i being desirous of present- 
ing a second appeal. The vakil was at that time 
absent from Calcutta and P approached his 
clerk. Before P left Calcutta, the vakil who had 
returned had himself prepared the memorandum 
of apeeal and P hid signed and handed over a 
vakalatnima. P miJo certain payment before 
ho left Gilcutta in respect of the appeal, but 
he had not piid the whole of the sum. No 
spooilio agreement exempting the vakil from 
liability in case of non payment was entered 
into. The vakil subsequently left for the muf- 
fasil, relying upon instructions given by him to 
his clerk to file the appeil when the balance of 
the sum due had been paid by P. The vakil 
took no further tro^ible iu the matter. Oa his 
return to Calcutta he mide enquiries of his 
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■clerk and was informed by his clerk that the 
appeal had been filed although as a matter of 
fact it was not filed. Shortly afterwards he 
left Calcutta again having given his clerk in- 
structions to arrange for some one to argue the 
appeal if it o.tine up for he ring. The vakil 
knew nothing of the olerk’s deception until ho 
returned on the second occision to Calcutta. 
At this time, the negligence, trickerv and lies 
of his clerk were made fully known to him. 
The vakil agreed to move an application under 
S. 5, Lira. Act, and •a draft memorandum of 
appeal and a draft affidavit of the dark wore 
prepared. But they were nob actually filed. 
All other papers in the case were subsequently 
returned to P. 

Held ; that the vakil bad accepted P’.s vaka- 
latnama and had promised to filo the appeal. 
It was not an ordinary case of negligence. It 
was in itself grave professional misconduct and 
a complete disregard of tho client’s interest. 

[P 824 C 1] 

A N. Ghaudhurij and J. M. Ghaudhury 
— for Opposite Party. 

Rankin, C. J. — Prasanna Kumar Sen, 
in May of this year, presented in person 
a petition to this Court complaining of 
the conduct of S, a vakil of this Court. 
By an orler dated 28th May 1928, a rule 
was issued calling upon the vakil to sub- 
mit to this Court an explanation of his 
conduct in respect of the matters com- 
plained of. At the hearing of this rule 
it was on 17th July 1928 ordered by tho 
Court that a rule should issue calling on 
the vakil to show cause wny ho should 
nob bo suspended from praobioo or other- 
wise dealt with for professional miscon- 
duct : (1) in failing to file the second ap- 
peal, Prasanna Kumar Sen v. Hiralal 
Boy Ghoudhuri and (2) in failing there- 
after to make proper explanation to tho 
Court of the circumstances with reference 
to such failure in order that time might 
be extended for the filing of the said 
second appeal. .This rule was issued un- 
der the powers conferred by Cl. 10, 
Letters Patent 1865, which empowers 
the Court to remove or suspend from 
practice on reasonable cause any advo- 
cate; vakil or attorney. 

In November 1927, the petitioner came 
to Calcutta being desirous of presenting 
two second appeals The vakil was at 
that time absent from Calcutta and tho 
petitioner approached his clerk, one 
Nando Lai Sarkar. Tho vakil having re- 
turned to Calcutta soon afterwards, the 
petitioner saw him upon the matter of 
the two proposed appeals. As regards 
one appeal, the vakil got Dr. Nares Chan- 


dra Sen Gupta to look into tho papers 
and to draw up tho memorandum of ap- 
peal. This appeal was duly filed and 
later on was duly admitted, Dr. Sen 
Gupta having argued it successfully un- 
der O 41, R 11. The other appeal is 
tho matter with which this rule is more 
particularly concerned Tho proposed 
respondents were Hiralal Roy Ghaudhury 
and others Before the petitioner left 
Calcutta on or abo -t 19th December 1927, 
the vakil himself had prepared the memo- 
randum of appeal and the petitioner had 
signed and haadol over a vakalatna na. 

Nothing in this case turns upon any 
question of payments made by the peti- 
tioner to the vakil. It is quite clear that 
the vakil was not acting out of charity 
and fully intended to be paid for his ser- 
vices The petitioner made certain pay- 
ments before he left Calcutta in respect 
of both appeals. He says that for the 
first appeal he paid in all Rs 33 and for 
the second appeal Rs ‘30, but he had not 
paid tho whole of these sums by tlie time 
ha left Calcutta. After the petitioner 
had left for his home he wrote a letter 
on 16th January 1923 to tho vakil’s clerk 
complaining that he had not been given 
any information about tho numbers of the 
two appeals or copies of the grounds or 
accounts. He assured tho clerk that he 
would do his best to get the necessary 
money and expressed a wish that the 
dates of bearing in the two appeals might 
bo close together. On 8th February the 
clerk wrote informing the petitioner that 
the number of his appeal was 2513. Tnis 
refers to the first of these two appeils 
which had in fact been filed on 19th No" 
vember. On I5th March tins appeal was 
admitted under O. 41 and the vakil’s 
clerk wrote to the petitioner asking him 
to send m^ney for service of notices upon 
the respondents and Dr. Sen Gupta’s fee. 
The petitioner on 21sb March wrote to 
the vakil saying that he was unable to 
pay Dr. Sen Gupta’s fee and complain- 
ing that the dork had not sent him any 
accounts of expenses and had not given 
him the number of tho second of these 
two appeals, namely, tho one against 
Hiralal Ghaudhury. lie enquired what 
was tho number and what was to be the 
date of hearing of this appeal. By that 
time the latest date for filing this 
appeal had long gone by, namely the 
l3th February 1928. The reply to this 
is a letter from the clerk to the peti- 
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tioner whereby the petitioner is told that 
this last-mentioned appeal was sejond 
appeal No 2860 and that it had been 
dismissed summarily. The clerk refused 
to send copies of dcouments unless money 
was forthcoming and pressed for Rs 28 
for service of notices in the other appeal 
which had been admitted. The peti- 
tioner on I8th April wrote to the clerk 
complaining that he had been given no 
information as to whether there was any 
remedy by review or otherwise against 
the dismissal of the appeal against Hira- 
lal Chaudhury and no information as to 
the pleader who appeared in the case or 
the reason for which the appeal was not 
admitted Complaint was also made that 
no accounts had been given to the peti- 
tioner for the sums of money which he had 
paid. On 20th April the clerk wrote in 
reply to the petitioner that the vakil had 
been present, that there was no chance of 
a review and that the rejection of tho 
appeal could not be helped. It was also 
stated that it had been argued by the 
son in-law of the Judge who heard it. 
Demand was at tho same time made for 
Rs 8 for the other appeal and also for 
the vakil’s fees. There is another letter 
on the following day (2l8t April) from 
the clerk to the petitioner. This letter 
makes out that the vakil has been very 
much displeased at the petitioner’s com- 
plaints and apparent lick of confidence. 
It says that the appeal which was dis- 
missed was argued before a cirtain 
Judge of this Court and that the peti- 
tioner was represented by a relative of 
that Judge It calls upon the petitioner 
to make further payments. 

In these circumstances the petitioner 
not unnaturally became highly dissatis- 
fied and suspicious and came to Calcutta. 
He there learnt that no appeal had ever 
been filed in the case against Hiralal 
Chaudhury and he went to another vakil 
to see what could he done in the circum- 
stances The clerk wrote to his master 
requesting him to come to Calcutta at 
once and before the end of the month 
8. returned. 

The case for the respondent vakil is 
that he has very little practice in the 
High Court, but that he has extensive 
landed propei’ties in the Rajshahi and 
Pabna Districts over which ha had been 
having considerable trouble involving his 
presence and personal supervision ; that 
on account of this he was obliged to be 
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in the mufassil for substantial periods, 
going there before the payment of the 
January kist and staying on till the pay- 
ment of the March kist of Government 
revenue It is admitted that he took 
from the petitioner the papers and the 
vakalatnama for the proposed appeal in 
the case against Hiralal Chaudhury. He 
says that he left Calcutta on 18th No- 
vember 1927 and that tefore leaving Cal- 
cutta he had himself drawn up the 
grounds of appeal and had received 
Rs 20 for costs in that connexion ; that 
when he left Calcutta he left instructions 
w ith his clerk to file the two appeals on 
getting the requisite costs from the pe- 
titioner. Deaving the matter thus, the 
vakil, according to bis own case, left for 
the mufassil, relying apparently upon 
instructions given by him to his clerk 
to file the appeals when the balance of 
tho sum due had been paid by the peti- 
tioner. .From that point onwards it 
does not appear that the vakil took ‘^any 
further trouble in the matter and he did 
not return to Calcutta until the first 
week in March. He states that he then 
made enquiries of his clerk and was in- 
formed by his clerk that both the appeals 
had been filed ; that shortly afterwards 
he left Calcutta again having given his 
clerk instructions to arrange for some one 
to argue the second of the two appeals 
if it came up for bearing under 0.^ 41, 
R. 11 during Ins absence ; that he re- 
turned to Calcutta about the end of April 
and was told by thn clerk that the second 
of the two appeals had not been filed, and 
that the clerk had been falsely represent- 
ing to him and to the petitioner that it 
had been filed and dismissed. 

The petitioner says that the vakil 
himself had written him a letter dated 
20th April, but I find that this is not 
proved. I further accept the statement 
of tho vakil that his clerk had in Marohf 
informed him that the appeal had been 
filed and that he knew nothing of the 
clerk’s deception until he returned to 
Calcutta at the end of April 1928. At 
this time, however, it is clear that the 
neglignce, trickery and lies of his clerk 
were made fully known to him. The 
petitioner complains that the vakil at^ 
first agreed to apply for extension of the 
period of limitation and to make an 
affidavit for that purpose, bub that he 
afterwards rsfused to file any such peti- 
tion. The pebifionar says he could get 
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no other vakil of the High Court to 
do this for him , that he was asked 
to take back his papers and Rs. 30 
but refused to do this and that in these 
ciroumstances he was obliged to apply 
to the Court in person. 

The vakil’s oise, on the other hand, is 
that he consulfcei Dr. Sen Gupta and 
that Dr. Sen Guijta drew up a draft 
aitidavit to be sworn by the clerk for the 
purpose of obtaining an e.^tension of 
time. That draft affidavit is in evidence, 
having been produced by the vakil. In 
para 3 it states that the appeal in the 
case agiinst Hiralal Chaudhary was not 
imme liately filed as the money piid by 
the appellant was not sufficient to cover 
all the expenses ; that when the vakil 
left Calcutta he left instructions with 
the clerk to arrange for all his work, 
including the filing of the appeal in 
time ; that the clerk’s wife fell seriously 
ill at the time, s) that the clerk had to 
leave Calcutta suddenly and in great 
mental distress, without making any 
arrangements for all the cxsas, and had 
to stay away from Calcutta ; and that 
in the midst of the worry and trouble 
the fact that the petitioner’s case had 
to be filed escaped the clerk’s memory. 
The draft affidivit goes on to say that 
the clerk discovered his mistake on re- 
ceiving a letter from the petitioner, but 
was filled with so much fear on account 
of his failure of duty that he did not 
venture to tell the petitioner or his 
master what had happened. it also 
states that when his master wis in- 
formed of the true state of affairs, the 
clerk was instruotel by him to make 
over the papers to the client to take such 
action as he thought fit. 

The respondent vakil in his affidavit 
says that when he learnt the true state 
of affairs, he informed the other vakil to 
whom the petitioner had gone in his 
absence, that he would himself move an 
application under S 5, Llm. Ac*), with 
an affidavit of his clerk in support of 
the application ; that he informed the 
petitioner that this was all that he could 
now do for the petitioner under the 
circumstances, that the petitioner asked 
him to explain the affidavit in Bengali, 
that, after hearing it, the petitioner said 
that he was not agreeable to file an 
affidavit in these terms ; and that on the 
next day the petitioner^ asked for his 
papers and was given back the papers 
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without being required to sign a receipt 
as ho said that he was unable to write. 
The petitioner’s case is that he has never 
received his papers back. The draft 
memorandum of appeal and the draft 
affidavit of the clerk were certainly not 
given to the petitioner because they were 
produced before this Court by the vakil, 
but on the evidence in this case I do not 
think it wo ild be safe or right to hold 
as agiinst the vakil that ho had retained 
the other papers in the case 

It appears to me, however, that on 
the vakil’s own showing he has been 
guilty of grave misconduct. I find it 
amply proved that ho undertook before 
he left Calcutta to file both the appeals 
I am not at all impressed by the sugges- 
tion that this undertaking was in any 
way conditional upon the payment of 
further money by the petitioner. The 
affidavit of the vakil discloses defective 
notions on his part as to his responsi- 
bility for his clerk’s monetary transac- 
tions with his clients and a statement 
in para 17 of the vakil’s second affidavit 
appears to me to be particularly wrong 
and disingenuous : 

I say farther that the clioat had apparently 
specially entrusted my clerk with the busi- 
ness of looking after th? cises and that my 
clerk carried on the ‘entire correspondence 
with him on his own responsibility and with- 
out my knowledge. 

In my judgment the petitioner has 
estiblisheff oonolusively that before he 
left Calcutta, in November 1927, the 
vakil had accepted his vakalatnarna and 
undertaken his case He had promised 
to file the appeal in thecise against 
Hiralal Chaudhury and had never at any 
time made a stipulation that unless the 
petitioner suppliel him with a particu- 
lar sum of money he would not act for 
the petitiouer Instead of doing his 
duty by the petitioner in these circum- 
stances the vakil loft Calcutta for several 
months, leaving everything to his clerk 
a person obviously of the lowest in- 
stincts and utterly unfit to be trusted in 
any matter of importance. I cannot 
find that the vakil took any steps to, 
enquire whit the clerk was doing, whe 
ther the appeal was filed, and whether 
the petitioner had paid more money or 
not. He says that in March ho asked 
the clerk whether the appeal had been 
admijtted, but even on his return to 
Calcutta he did nothing more. In the 
meantime apparently the clerk was con- 


III the matter S, A VaKIL (Rankin, 0. J.) 



824 Calcutta Court of Wards v. Madhar Krishna Nandy 


ducting correspondenoa the peti- 

tioner after his own fashion. 

This is in my judgment no ordinary 
case of negligence. It is in itself grave 
professional misconduct and a complete 
disregard of the client’s interest. Per- 
sons who are admitted to practice in tliis 
Court cannot be allowed to share in a 
valuable monopoly and at the same time 
to neglect their duties in a manner so 
unconscionable. 

I regret to say that ray view of this 
vakiPs conduct, when he discovered the 
consequence of his own unparalleled 
neglect of dtity, is that it was neither 
frank as regards the Court, nor just to 
the petitioner. An affidavit is drafted 
which consists of nothing but shabby 
and absurd excuses made upon the foot- 
ing that the petitioner was partly to 
blame for not making further payments 
and that the clerk was partly excused by 
domestic troubles. In his second affi- 
davit the vakil says that the statements 
made in paras. G and 7 of the affidavit 
of the clerk were based upon statements 
made by his clerk which he believed to 
be true. This statement I do not accept, 
and I am clearly of opinion that the 
petitioner has proved that because he 
would not identify himself with this 
thoroughly treacherous and disingenuous 
document, the vakil would have nothing 
more to do with the petitioner. In my 
judgment the petitioner was entirely in 
the right to refuse to be any party to 
an application made to the Court after 
this manner. I cannot too strongly con- 
domn the contention that the vakil was 
making any reasonable endeavour to re- 
trieve his client’s case’ or to accept the 
responsibility for the loss suffered by his 
client by the vakil’s neglect of duty. 

Mr. A. N Chaudhury on behalf of the 
vakil, while admicting that his client is 
plainly guilty of professional negligence, 
has urged us to hold that the case is not 
one which calls for an order suspending 
the vakil from practice. I regret to say 
that I cannot take this view. It is most 
necessary that conduct such as is dis- 
closed in this case should be visited with 
severity, and the most lenient order 
which it is open to us to make is that S 
be suspended from practice in this Court 
for a period of six months from to-day. 
C. C. Ghose, J. — I agree. 

B. B. Ghose, J . — 1 agree. 

B.K. Order accordingly. 
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Cuming and Mukherji, JJ. 

Court of Wards^ Durga Prosad Sen 
Qupta and others — Plaintiffs — Appel- 
lants. 

V. 

Madhab Krishna Nandy and others — 
Defendants — Respondents. 

Appeal No 70L of 1925, Decided on 
25th January 1928, from appellate decree 
of Ist Sub-Judge, Comilla, D/- 96h Janu- 
ary L925. 

Civil P C., 0. 22, P. 3 — Malinger of Court of 
Wards fihng appeal ou behalf of 'sevei al co- 
sharers — ])6ith of one of them before fihng> 
appeal — Legal representatives not brought orv 
record — Appeal is incompetent. 

Where manager of Court of Wards filed ark 
appeal on behalf of several oosharers, one of 
whom was dead before the filing of the appeal 
and the legal repi-esantatives of the deceased 
wore not brought; on record, 

Held : that the appeal was incompetent. 

[P 824 C 2J 

Sibrendra Nath Guha and Nashtm Alt 
— for Appellants. 

Bepin Chandra Basic — for Respondents. 

Judgment. — This appeal arises out 
of a suit for rent. The plaintiffs are tho 
appellants to this Court. It would ap- 
pear that the suit was brought by a 
manager under the Court of Wards on 
behalf of a number of persons. It would 
further appear that the suit was actually 
decided by the Subordinate Judge in ap- 
peal on 9th January 1925. On ILth 
January 1925, that is, before the appeal 
was filed in this Court which was done 
on 23rd March 1925, one of theta dis- 
qualified proprietors, Durga Prosad Sen 
Gupta, died. No attempt was made to 
bring his heirs on the record before the 
appeal was filed ; and the appeal was 
filed in his name by the manager although 
at the time he was actually dead An 
application was made on 9th November 
1925, for the substitution of his heirs. 
This application was rejected. The posi- 
tion, therefore, la that one of the co- 
sharer landlords is not an appellant in 
this appeal The suit being a suit for 
rent the appeal in its present form is in- 
oompetent. The appeal, therefore, stands 
dismissed with costs. 

a.l./r.k. Appeal dismissed. 
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Cammiade and S. K. Ghosb, JJ. 

Bimala Charaa Budra — Plaintiff — 
Appellant. 

V. 

Abdul Bahaman Dalai and o^/i«rs— De- 
fendants — Respondents. 

Appeal No. 2432 of 1926, Decided on 
27th August 1928,* from appellate decree 
of 5th Sub-Judge, Zillah Dacca, D/- 31st 
August 1926. 

(a) Evidence Act — Admissibility. 

Evidence cannot be admitted about intention 
of parties when that intention is clearly ex- 
pressed in deed. [P 825 C 2] 

(h) Transfer of Property Act, S. 58 — Mort- 
gage-deed containing the word ''hikrita'^ and 
also a clause that mortgage shall he come out- 
and-out sale after expiry of certain period is 
not out-and-out sale at the inception. 

If the mortgage deed contains a clause that 
the mortgage would be turned into out-and-out 
sale, a clause which is essential for a mortgage 
by conditional sale under S. 58, T. P. Act, the 
deed la not an out and out sale to begin with, 
but only a mortgage by conditional sale, al- 
though the deed contains the word “bikrita,” 
meaning “sold.” [P 825 C 2j 

(c) Mortgagor and Mortgagee — Adverse pos- 
session. 

Mortgagee cannot set up adverse possession 
against the mortgagor by executing a kabuliyat 
in favour of the landlord. [P 826 0 ij 

Gunada Charan Sen and' Probodh 
Chandra Kar — for Appellant. 

Sarat Chandra Basalc and Chant Chan^ 
drd Choudhury — for Respondents. 

Biraj Mohan Majumdar — for Dy, Re- 
gistrar. 

Judgment. — This appeal is by the 
plaintiff in a suit for redemption of a 
mortgage bond by way of conditional 
sale. The mortgtge was executed on 
23rd November 1905 by one Ananda 
Chandra De, and the plaintiff has ac- 
quired Ananda’s interest under a kobala. 
The first Court decreed the plaintiff’s 
suit, ordering that the plaintiff shall 
recover possession on payment into 
Court within seven days of the decree 
the sum of Rs. 700 which is the 
amount for which the property was 
mortgaged. The Court of appeal below 
reversed the decree of the first Court. Its 
findings were that the transaction was 
not a mortgage but an out-and-out sale, 
and that the plaintiff had acquired no 
title under his kobala which was not* a 
bona fide deed. The learned Subordinate 
Judge’s ground for holding that the deed 
1928 0/104 


which expressly states that it is a mort- 
gage by way of conditional sale is an out- 
and-out sale, is that the word ♦“bikrita” 
which means “sold” had been written in 
one part of the document and had been 
penned through prior to registration. 
Prom the fact that the word “bikrita” 
had been written in the document even 
though it had been penned through, the 
learned Subordinate Judge thought him- 
self justified in saying that the transac- 
tion was an out-and-out sale. The learned 
Subordinate Judge has also treated as 
good evidence, with regard to the inten- 
tion of the parties, various statements 
made by witnesses on the side of the 
defendants. The learned Subordinate 
Judge was clearly in error in admitting 
evidence on the question of the intention 
of the parties when that intention is 
clearly expressed in the deed The finding 
by the learned Subordinate Judge that 
the plaintiff had acquired no title and 
that his deed is not bona fide is not based 
on anything more than his finding im- 
mediately above to the effect that ho is 
not satisfied that the plaintiff had paid 
anything to Ananda. It is perfectly im- 
material whether the plaintiff had paid 
anything to Ananda or not. It is open 
to Ananda to make a gift to the plaintiff 
if he so chose, and the plaintiff is Ananda’s 
grandson-in-law. 

It has also been urged on behalf of the 
respondents that there are two other 
grounds on which the judgment of the 
learned Subordinate Judge may be sup- 
ported It is contended that according to 
the terms of the deed executed by Ananda, 
the mortgage should be turned into an 
out-and-out sale on the expiry of six 
years from the date of the execution of 
the deed. ^ Such a clause in the mortgage 
is to be expected in a mortgage by way 
of conditional sale. In fact if reference 
is made to S. 58, T. P. Act, it will be 
found that it is when such a clause exists 
in the deed or when such other clauses 
there mentioned, with which we are not 
concerned, exist that the transaction is a 
mortgage by way of conditional sale. It 
has also been urged that on the expiry 
of six years the mortgagee defendant 
executed the kabuliyat in favour of the 
landlord, the date of that kabuliyat being 
a little over 12 years prior to the insti- 
tution of the suit. The contention is 
th^t the mortgagee by executing a kabu- 
liyat dispossessed the mortgagor and 
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acquired title by adverse possession for 
Itnore than 12 years. There is no force 
iwhatever in this contention. The mort* 
igagee could not dispossess the mortgagor. 

The appeal is, therefore, allowed, the 
judgment and decree of the learned Sub- 
ordinate Judge are set aside and those of 
the Munsif are restored with oosfcs in 
this Court and in the Court of appeal 
below. 

S.N./r.K. Appeal allowed, 

A. I. R. 1928 Calcutta 826 

Cuming, and Mukerji, JJ. 

Tata Iron and Steel Co., Ltd — Defen- 
dants — Appellants. 

V. 

liadha Moni Dasi and others — Plain- 
tiffs — Respondents. 

Appeal No. 1417 of 1925, Decided on 
16th February 1928, from appellate de- 
cree of Sub-Judge, Asansol, D/- 4th 
April 1925. 

Bengal Patni liegulation (8 of 1819), S. 13 
^G%rh%dar ts like usufructuary mortgagee — 
Patnular cannot grant lease to girb%dar*3 
prejudice. 

The position of the girbidars is the same as 
that of a -usufructuary mortgagee in posses- 
sion ; and the patnidar is not entitled to 
disturb his possession by granting a lease to 
other persons and lease so granted is not in 
any wav binding on the girbidars : 11 W. R. 

357, Foil : 12 Cal 185; 15 C. W. N. 404 ; and 

7 C. L. J.G0\; Ref. [P 827 C 1] 

Amarendra Nath Dose and Amhica 
Pada Chowdhury — for Appellants. 

Jyottsh Chandra Sarkar — for Respon- 
dents. 

Cuming, J. — In the suit out of which 
this appeal arises the plaintiffs sought 
for a declaration of title to and for a per- 
petual injunction restraining the defen- 
dants from taking sand from the bed of 
the river Tumni. Their case briefly was 
that a certain property was sold for ar- 
rears of rent in 1886. One Fulkumari 
Debi who was a dar-patnidar under patni 
deposited the amount due and obtained 
possession of the patni as girbidar under 
S. 13 Regn. 8,1819, on 29th Septem- 
ber 1886. The plaintiffs’ case was 
that by various transfers and devolutions 
the girbi right and interest had passed 
to her and that she was in possession 
of the patni. The main contention of the 
defendants was that they had taken a 
lease of the underground coal and other 


minerals from the zemindar, Maharaja 
of Burdwan, and also from the patnidars 
in 1918 ; and, therefore, they had a right 
to the sand. They denied the plaintiff’s 
girbi or, possession and alleged that the 
plaintiffs were not girbidars but were 
merely benamdars of the patnidars who 
were their lessors. The trial Court found 
that the plaintiffs wore in possession of 
the patni interest of '‘the mouza Joal- 
bhanga as girbidars, that they were not 
benamdars and that the defendants had 
no right to the sand as against the plain- 
tiffa ; it, therefore, decreed the suit. The 
defendants appealed to the District 
Court and that Cjur j dismissed the appeal. 
The Court held that the plaintiffs were 
not benamdars and tho defendants had 
no right to the sand of the river Tumni. 

The learned advocate for the appellants 
has argued four points First, it is argued 
that the Court below has erred in law as 
to the legal rights of the girbidars as 
contemplated under S. 13, Regn 8, 1819. 
Secondly, it is said that on a proper and 
legal construction of the Indenture of 
1918 tho Courts below ought to have 
held that the appellants are entitled to 
the sand in dispute. Thirdly, it is said 
that the Courts below have -erred in law 
in thinking that the plaintiffs are not 
bound by the terms of the said Indenture 
of 1918 Lastly, it is said that on the 
case made in the plaint and on the find- 
ings arrived at by the Courts below they 
ought to have held that the plaintiffs 
cannot maintain the present suit speci- 
ally in the absence of the patnidars. This 
last ground namely the maintainability of 
the suit in the absenc of proper. party, 
was not pressed. The last three other 
grounds really in effect depend on the 
decision of the question as to what 
are the rights of a girbidar. A girbidar 
may be said to be creations of S. 13, 
Regn. 8, 1819 and the material portion 
of that section is to be found in 
clause 4 of that section where it begins 
with the words ; 

But shall be considered as a loam made to the 
proprietor of the tenure preserved from sale by 
such means and the taluk so preserved shall 
be the security to the person or persons 
making the advance who shall be con- 
sidered to have a lien thereupon in the same 
manner as if the loan had been made upon 
mortgage ; and he or they shall be entitled on 
applying for the same to obtain immediate pos- 
session of the tenure of the defaulter in order 
to recover the amount so advanced from any 
profits belonging the. eto. 
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I may say, as far as I can see, these 
are more or less the rights of a usu- 
fruotuary mortgagee and this view is sup- 
ported by the decision of this Court in 
the case’ of Boistub Churn, Bhudro v. 
Tara Chand Banerji (l), where the 
learned Judges remarked that the posi- 
tion of girbidars was substantially 
the same as that ^of a mortgagee in pos- 
session under a usufructuary mortgage. 
Mr. Bose has referred us to three other 
oases, Lala Bharub Chandra Karpur v. 
Lain Mohun Singh (2), Bam Jiban v. 
Taj-ud’din (3) and Jakhomull Mehera v. 
Saroda Prasad Bey (4). He admits that 
these last three decisions throw no light 
on the problem with which we are now 
concerned. As ’I have stated before it 
seems to be quite clear that the position 
of the girbidars is the same as that of a 
usufructuary mortgagee in possession ; 
and that the patnidar is not entitled to 
disturb his possession by granting a lease 
to other persons, and lease so granted , is 
not in any way binding on the girbidars. 
These contentions are, therefore, decided 
against the appellants. 

The last argument by Mr. Bose on 
behalf of the appellants is “what is 
the nature of sand.” Mr. Bose seems 
to contend that sand being a mineral 
patnidars had no right to tho sand and 
the girbidars also had no right to the 
Band He seems to contend that the 
right to the sand belongs to the zemindar 
who has joined in granting him a lease. 
The zemindar apparently was one of the 
grantors of the lease to the defendants. 
The original lease by which the patni was 
created has not been produced and in its 
absence it is impossible to say what 
right the zemindar reserved for himself 
and what rights he demised to the 
patnidars. In the absence of this lease 
it is impossible to decide this point. Mr. 
Bose further argues that under O. 41, 
K. 7, Civil P. C , he should be allowed to 
put in some additional evidence. The 
additional evidence in question is a 
judgment of a certain suit and it is 
dated 13th May 1927. This is a suit 
apparently brought by the patnidars for 
a declaration that the money due for 
arrears of rent has been paid and for 
recovery of possession. No copy of this 

(1) 11 W. R. 357. 

(2) [188d] 12 Gal. 185. 

(3) [1911] 15 0. W. N. 401=9 I. 0. 489. 

(4) [1908] 7 G. L. J. 60i. 
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judgment has been served on the respon- 
dents and we are not prepared at this 
stage to allow that evidence to be placed 
before us. 

The result, therefore, is that this ap- 
peal fails and is dismissed with costs. 

Mukherji, J. — I agree. 

V.V. Appeal dismissed. 

A. I. R. 1928 Calcutta 827 

C. C. Ghose and Jack, JJ. 

Abdul B irik and another — Accused 
Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 536 of 1928, De- 
cided on I6th August 1928, from 
judgment of Sess. Judge, Bakarganj. 

Criminal P. C., S, ^m—Jury's verdict agree- 
ing with whatever opinion the J udge might 
form-- Jury sent again for- consideration — U0“ 
turning verdict of guilty — Judge not agreeing 
With the verdict but accepting it — lietrial 
ordered. 

The ]ury returned a verdict that they agreed 
Tfith "whatever opinion the Sessions Judge 
might form. The jury was sent bick to bring 
in a proper verdict after consideration, Tha 
jury returned within a short time with a ver- 
dict of guilty. The Judge convicted the ac- 
cused although he did not agree with the ver- 
dict. 

Held: that the jury apparently abdicated 
their functions in favour -of the Judge and did 
not consider the case at all. The conviction 
and sentence should be set aside and retrial 
ordered. fl* ^ 

Sures Chunder Taluqdar and Saroj 
Kumar Maiti — for Appellants. 

Khiindkar — for the Crown. 

Judginent.“~In this case the accused 
were tried under S. 328, and 301, I. P. C , 
before the learned Sessions Judge of 
Bakarganj and a jury. After the learned 
Judge had charged the jury it appears 
that the jury retired at 4-10 p. m. and 
returned at 4*25. When they returned,, 
the verdict of the jury was given aa 
follows: 

Q. Are you unanimous ? A. Yes. 

Q. What is your verdict ? A. We agree 
with whatever opinion you may form (hujurer 
je rai amader). 

The jury were accordingly directed 
at 4-26 p. m. to go back and bring in 
a proper verdict after consideration of 
the evidence. They came back at 
4-35 p. m. and on being questioned 
they said that they found all the 
thre 3 accused not guilty under S. 304 
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and by a majority of 4 to 1 found 
all th 0 three accused. Montajuddi, 
Abdul Barik ’and Akram Ali, guilty 
under S. 328, I. P. C. In this state 
of the record it is impossible not to feel 
that the jury did not properly consider 
the case at all. The jury, as has been 
pointed out in several cases, are the 
only persons who can pronounce a definite 
opinion on the guilt or otherwise of the 
accused who are tried before them. In 
this case they apparently abdicated their 
functions in favour of the Judge No 
doubt, the Judge very properly sent them 
|back, but it does not appear from the 
Itime occupied by the jury in their 
second deliberation that they properly 
jconsidered the case and brought in a 
genuine verdict. We are confirmed in 
this because of what the learned Judge 
has said himself in his finding and sen- 
tence, namely; “l accept this verdict 
although I do not agree with it.” There 
is, therefore, all the more reason why 
this matter should be further considered 
by the learned Sessions Judge and a 
fresh jury. 

The result is that the verdict of the 
jury is set aside and with it the convic- 
tion and the sentence, and the matter 
must go back to the learned Sessions 
Judge for retrial before him and a fresh 
jury. 

A.l /r.k. Betrial ordered. 
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Mitter, j. 

Surendra Nath Das — Decree-holder- 
Petitioner, 

V. 

Alauddin Mistry — Auction-purohaser- 
Opposite Party. 

Civil Rule No. 848 of 1928, Decided 
on 30th July 1928, from order of Dist. 
Judge, 24-Parganna8, in Misc. Appeal 
No. 92, of 1928, D/- 10th May 1928 

Cxvxl P. C., 0. 21, R. yO — Auction- pur chaser 
is not a person whose interests are affected by 
the sale and cannot apply under the rule. 

An auction purchaser is not a person whose 
interests are affected by the sale but is a person 
who acquires interest in the property sold by 
the sale and he has no locus standi to make an 
application under 0. 21, B. 90: 3 P.L.J. 516, 

Bel. on; 38 M. L. /. 228, Diss. from: A. I. R. 
1926 All, 459, Disapproved. [P 830 0 1] 

Hira Lai Ghakravariy — for Petitioner 

Amlika Pada Choudhury and Bhabeih 
Narayan Bose — for Opposite Party. 
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Judgment. — The rule arises out of 
an application made by the auction pur- 
chaser who is the opposite party to the 
rule under 0. 21, R. 91, Civil P. C., to 
set aside a sale on the ground that the 
judgment-debtor had no saleable interest 
in the property sold. The case made by 
the opposite party is that the property 
purchased by him was , wrongly described 
in the sale proclamation. The wrong 
description is said to have consisted in 
(i) overstatement of the area: (ii) men- 
tion of the existence of a pucoa privy on 
the land which really does not exist. It 
is said that if the 'auction-purchaser had 
not been misled in these two particulars 
he would not have purchased the pro- 
perty in question. 

The Munsiff dismissed the application 
being of opinion that O 21, R 91 of the 
Code has no application to the present 
case and that the remedy of the pur- 
chaser was by a suit. 

An appeal was taken against this 
order to the District Judge of 21 Par- 
gannas. 

The learned District Judge held that 
0. 21, R 91 did not auply to the present 
case and stated that this point was con- 
ceded before him on behalf of the pur- 
chaser. But the learned District Judge 
remanded the case to the Court of first 
instance for a decision of the question 
whether there has been a material ir- 
regularity and whether the applicant has 
suffered substantial injury. The learned 
District Judge held, following 'the deci- 
sion of the Madras and Allahabad High 
Courts and dissenting from the view 
taken in the Patna High Court, that an 
application under O. 21, R. 90 could be 
made by an auction-purchaser as he is a 
person whose “interests are affected by 
the sale" within the meaning of the said 
rule. 

This rule was obtained for revision of 
the order of the learned District Judge 
directing a remand and the main ground 
on which this rule was issued was that 
the Court had no jurisdiction to enter- 
tain an application un ler 0. 21, R. 90, 
at the instance of the auction- purchaser 
and consequently the learned District 
Judge having held that 0. 21, R. 91, did 
not apply was not right in remanding 
the case on the footing that the ap- 
plioation of the auction-purchaser could 
be treated as one' under O. 21, B. 90. 



SuRENDRA. Nath Das v. Alauddin Mistry (Mitfcer, J.) Calcutta 


1928 

11; has been held on the highest author- 
ity that an auction -purohaser could not 
apply to set aside a sale under S. 311, 
Civil P. C., 1882, for S. 311 was limited 
“to the decree-holder or any person 
whose immovable property has been 
sold” which an auction purchaser was 
not: see Bnj Mohan Thakur v. Uma 
Nath (1). • 

In the present Code of 1908 the words 
are: “Any person whoso interests are 
affected by the sale” may apply to sot 
aside the sale under 0. 21, R. 90. Can 
an auction-purchaser bo regarded as such 
a person ? I think not; for the interest 
here contemplated must refer to an in- 
terest not “created by the sale” but 
affected by the sale. It is the sale to 
the auction purchaser which is to 
affect the interests and therefore the 
interest must have existed before the 
sale which affects that interest. It is 
true^that if T contrast the language of 
0 21, B. 89 I find that B. 89 contem- 
plates an application by persons either 
owning the property sold in execution or 
holding an interest therein by virtue of 
a title acquired before such sale. It 
is improbable as has been pointed out in 
Abdul Aziz V. Tafizuddiyi (2) that the 
divergence of language between 0. 21, 
B. 90 and B. 89 is accidental It is true 
that the words “persons whose ‘interests 
are affected by the sale” are of wider 
import than the words of the Code of 
1882, viz., “person whose immovable 
property has been sold.” The latter ex- 
pression was construed to mean “any 
person whose interests were affected by 
the sale” by a Full Bench of this Court 
in the case of A^mutennessa Be(jum v. 
Asrag Ali (3) and the legislature has 
adopted those words in the Code of 1908. 
It is necessary to look into the previous 
history of the legislation in order to de- 
termine whether the legislature intended 
to make such a violent departure from 
the provisions of the Code of 1882 so as 
to include an auction* purchaser within 
the expression “person whose interests 
are affected by the 'sale.” With great 
respect ‘to the learned Judges of the 
Allahabad High Court I do not think the 
reference to the previous decision of the 
Judicial Committee in Brij Mohan 

(1) [18931 20 Oal. 8=19 I. A. 154=6 Bar. 246 
(P.O.). 

(2) [1915] 19 C. W. N. 326^23 I. C. 839. 

is) [1888] 16 Oal. 488 (P.B.). 


Thakur v. Uma Nath Choudhury (1) re- 
lating ,to the corresponding provision 
under the Code of 1882 is irrelevant in 
the present controversy, see: Eavinandan 
V. Jagannath (4) (Walsh J., p 484). The 
legislature must be taken to have know- 
ledge of the decision of the Judicial Com- 
mittee in Brij Mohan Thakur v. Uma 
Nath Choudhury (1). What was there 
to prevent them from using the word 
“the auction purohaser” in O. 2L, B 90 
after the word “decree holder” if it 
was their intention to nullify the effect 
of the decision of their Lordships of 
the Privy Council in Brij Mohan Thakur 
V Umanath Choudhury (1). 

Walsh, J , in the case referred to 
above observed as follows: The ques- 
tion whether an auction-purchaser is en- 
titled to apply, depends on the question 
whether he is included in the expression 
“a person whose interests are affected by 
the sale.” It is necessary to observe that 
this expression was not contained in the 
corresponding provisions which was in 
force up to 1908, and up to that date the 
auction-purchaser could not apply bub 
could bring a suit. It follows, therefore, 
that for the purpose of determining this 
question the cases decided before 1908, 
or decided after 1908, with reference to 
proceedings which had begun before 1900, 
bearing upon the question whether auc- 
tion purchasers*could apply or could pro- 
perly bring a suit, are- wholly irrelevant, 
and for my part, I decline to look at 
them. Unfortunately I find them still 
cited as though they were relevant and 
authoritative, in text books dealing with 
the law under this rule and they have 
been cited as authorities in one decision 
from which I feel compelled to differ. 

The?e observations of the learned Judge 
show a disregard of the accepted cannons 
of the construction of statutes. They 
are inconsistent with following accepted 
rules of construction laid down by their 
Lordships of the Judicial Committee of 
the Privy Council in the recent case of 
Abdur Rahim v. Mahoraed Barkat Ali (6). 
Their Lordships say: 

It is a sound rule of interpretation to take the 
words of a statute as they stand and to inter- 
pret them ordinarily without any reference to 
the previous state of the law oU'the subject or 
the English law on which it is founded: but 

(4)b A. I. B. 1925 All. 459=47 All. 479. 

(5j A. I. R. 1928 P, 0. 16=55 Oal. 619=55 I. 

A. 96 (P.C.). 
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when it is contended that the legislature 
intended by any particular amendment to make 
substantial changes in the pre-existing law it 
is impossible to arrive at a conclusion without 
considering what the law was previously to the 
particular enactment and to see whether the 
words used in the statute can be taken to effect 
the change that is suggested as intended. 

In this view it was not only not irre- 
levant but it was essential to consider 
the terms of the corresponding provision 
in the Code of 1882 and further how that 
provision was interpreted in the decision 
of the Judicial Committee of the Privy 
Council. 

The learned Judges of the Madras High 
Court would interpret the words “in- 
terests” to mean “interests” in the pro- 
perty acquired at the sale : see Gopala 
Krishnayya v Sanjeeva Beddy (6). It 
is difficult to understand how a person’s 
interest can be affected by the sale unless 
those interests in the property sold exis- 
ted prior to sale. 

I think that the Patna High Court has 
taken the correct view in holding that 
the word “interests” in O. 21, R. 90 must 
[refer to interests existing prior to the sale: 
|see Ketra Mohan v. Dilwar (7). 

The auction purchaser is not in my 
opinion, a person whose interests are 
affected by the sale but is a person who 
acquired an interest in the property sold 
by the sale and he has no locus standi to 
make an application under 0.21, R. 90. 
The learned District Judge was not right 
in sending the case back to the Court of 
first instance for treating the applica- 
tion as one under 0 21, R. 90. The re- 
sult is that the order of the learned 
District Judge is set aside and the ap- 
plication of the opposite party under 
O. 21, R 91 is dismissed. If there has 
been fraud and misrepresentation which 
induced the opposite party to bid at the 
sale and pay a larger price he has his 
remedy by suit. The rule is made abso- 
lute, but in the circumstances of the pre- 
sent case there will be no 'order as to 
costs. 

A.l./r.k. Hide made absolute. 


(6) [i920j 3S i\i. L. J. 228= U M. L.’ \v. 184 
=55 I. C. 333=(1920j M. W. N. 152. 

(7) [1918] 3 Pat. L. J. 516=16 1. 0. 6l4’=5 
Pat. L. W. 151. 
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Cuming and Mukerji, JJ. 

Bajjab Ali and others — Plaintiffs — 
Appellants. 

V. 

Miajan and others — Defendants — Res- 
pondents. 

Appeal No. 816 of i925, Decided oi> 
10th February 1928, from appellate 
decree of Addl. Dist. Judge, Commilla,. 
D/* 9th January 1925. 

Gosharer — Partition suit — Property parti- 
tioned previously should he separated — If it 
cannot be determined the suit should he dis^ 
missed. 

In a suit for partition, if it is found tbat 
there was previous partition, Court should 
determine what lands had been partitioned 
before and these lands should be separated from 
the other and the partition of the remainder be- 
effected. If it cannot be determined what lands 
were partitioned before, then the suit has to be^ 
dismissed : A. I. 11 . 1027 P. C. 208. Cons. 

•[P 831,0 2], 

Upendra Kumar Boy — for Appellants., 

Jogedi Chandra Boy and Sasadhar 
Boy (Sr.)— for Respondents. 

Cuming, J. — This appeal arises out of 
a suit for partition. The case of tha 
plaintiffs was that many years ago some 
seven persons of whom the plaintiffs re- 
presented, three took a lease of a large 
area of land within certain boundaries, 
from the Maharaja of Tipperah. The 
parties remained in possession of distinct 
portions of the land by private arrange- 
ment for the sake of convenience, bub 
that there was no regular partition of the 
demised land. Now, they asked that the 
land should be partitioned. The case of 
the defendants was that the lands had all 
along been partitioned Now, it appears, 
that the actual amount of the lands, 
purported to be demised by the patta 
granted by the Maharaja was some 32 
kanis of land. It is apparently the case 
of both the parties that some 12 kanis 
out of the demised land was sold and 
that they remained in possession of the 
remaining 20 kanis, settlement opera- 
tions had since taken place and the par- 
ties were found to be in possession of 
some 1712 acres of land being roughly 
52 kanis. As far as I oin see it is the 
case of both the parties and certainly of 
the defendants that the land demised by 
the patta is covered by certain daga 
Nos. 870, 871, 879, 882, 884, 885, 887^ 
1326 1336, thatf these lands measure aa 
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I have stated 1712 acres. There was a 
•further case with regard to the schedule 
kha land with which we are not now con- 
<5erned. 

The trial Court found .that there had 
been no previous partition of the lands 
<iovered by schedule ha and ordered 
that a partition should be made of it. 
With regard to the schedule kha land 
he ordered that •the plaintiff's claim 
should be dismissed. 

Both the parties appealed to the Dis* 
trict Court — the plaintiff with regard to 
the schedule kha land and the defen- 
dant with regard to the schedule ka, 
land. The learned Judge dismissed the 
appeal of the plaintiffs regarding the 
^schedule kha land and allowed the ap- 
peal of the defendants so far as the 
schedule ka land was concerned. He 
held that there had been a previous parti- 
tion of this land and hence he dismissed 
the plaintiffs’ suit totally. 

The plaintiffs have appealed to this 
■Court and they contend that the learned 
Judge has made out for tho defendants a 
< 5 a 8 e which is different from that set 
up by the defendants in their pleadings. 
There the case of the defendants was that 
the schedule ka land was covered by 
the original patta, while the learned 
Judge seems to think that the schedule 
ka land comprises ‘not only the land of 
the. original patta but also some land 
which he calls the excess land and has 
made a new case that there was recla- 
mation outside tho boundaries of tho 
lands covered by the patta to which tho 
parties lay exclusive claim by adverse 
possession. 

Looking at the judgment of the learned 
District Judge it seems to me that there 
is substance in this contention of the 
appellants. The learned Judg^ has found 
at p./8 of tho paper-book that 
in respect of schedule Ua lands a partition 
has been made and that the two parties are in 
possession respectively of the land falling to 
the allotment of each. 

At p 7 of the paper-book he has found 
that there was a regular partition of 
such of the lands demised as were then 
fit for cultivation. Now, the schedule 
ka land included all the land covered 
by the patta which had been brought 
under cultivation and, therefore, obv,i" 
-ously included something more than 
the land which was partitioned before 
i912. Therefore it is quite clear that 


the whole of the lands of Schedule ka^ 
were not partitioned in 1912. This, I 
think, is quite clear from the learned 
Judge’s own finding that what was parti- 
tioned at that time were the lands 
brought under cultivation. It does not 
seem to be anyone’s case that there was 
no further reclamation after the year 
1912 The remaining land apparently 
would remain ejmali. Any further recla- 
mation of this ejmali land would obvi- 
ously be for the benefit of all the co- 
sharers 

Mr. Jogesh Chandra Roy who appears 
for the respondents contended that the 
appeal must fail on this finding of fact, 
as there had been a partition of some of 
the land there could not be a partition 
of the whole land as was sought for by 
the plaintiffs. The plaintiffs, he con- 
tended, could only sue for a partition 
of those lands which bad not been 
partitioned before 1912. In support of 
this contention he refers to the decision 
of the Privy Council in the case of 
Ahdul Wahab Khan v. Tilaldhari Lai 
(l) This decision, no doubt, supports 
the contention of the respondents that 
the plaintiffs cannot succeed in the suit 
as now framed because it has been found 
as a fact that some of the lands included 
in this suit have already been partitioned. 
In tho case before the Privy Council 
their Lordships ordered that the suit 
should be dismissed and further added 
that this would be without prejudice to 
the right of the plaintiff to sue for parti- 
tion of the lands which are admittedly 
still undivided. We think, therefore, tho 
proper order in this case would bo that 
the order of the District Judge should be 
set aside and the case should be sent back 
to the first Court to determine what 
lands had been partitioned before 1912, 
and these lands should be separated 
from the other and the partition of the 
remainder will be effected. If, of course, 
it cannot be determined what lands were 
partitioned before 1912 then the plain- 
tiffs’ suit has to be dismissed 

Costs of this appeal will form part of 
the costs in the suit, and costs in the suit 
will abide the result. 

It will be open to the parties to adduce 
any further evidence that they may 
desire to adduce. 

Mukerji, J. — I agree. 

S.K. Ga^e remanded. 

"Id a. I. H. 1927 P. O” 208. 
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Page and Mallik, JJ. 

Aghore Nath Plaintiff — Ap- 

pellant. 

V. 

Dwijapada Chatterjee — Defendant — 
Bespondent. 

Appeal No. 2013 of 1925, Decided on 
9th February 1928, from appellate decree 
of Dist. Judge, Zillah Murahidabad, D/- 
27th April 1925. 

(a) Bengal M unicipal Act 3 of 1884, S.85 
{a) — Test for making a person liable to assess- 
meyit for an occupation of^'a holding'’ is the 
mode of user and not the length of occupation — 
Occupation by a servant must be ancillary to 
his duties, 

Ocoupation of a holding in order to render 
a person amenable to a personal tax imposed 
upon “persona occupying holdings” under 
B. So (a) connotes actual possession by the 
person liable to be assessed or by his servant 
or agent in furtherance of the duties which 
such servant or agent was engaged to perform 
for the assessee. Such possession must be 
beneficial to the assessee, it must be intended 
that the possession should bo continuous and 
not merely casual or intermittent, and the 
assessee or joint assessees of the holding must 
be entitled to the exclusive use and enjoyment 
of the holding as of right and not on sufferance 
free from inteiferance from outsiders and with- 
out the user and enjoyment being subject to a 
paramount right of regulation or control by 
the party who put them in possession or any 
other person: per Denman, C. J,, in Iti ve 
Chelsea Watei works, 5 B & D Ad. 158 and per 
Lord Ilafherley in Cory v. Bristow, (1871) 2 
A.C.2V2, Foil,' [P83.3C2J 

it 13 the mode of user and not the length of 
the term that determines whether or not the 
ocoupation in such that the person occupying 
the holding is liable to asstssraant. [P 831 C IJ 

In order to constitute an occupation as a 
servant it must be an occupation ancillary to 
the. performance of the duties which the occu- 
pier was engaged to perform. [P 833 0 2J 

Where a Headmaster of a High School resi- 
ded for some time in the attached hostel with 
the permission of the School Committee and 
lived as au ordinary boarder under the Superin- 
tendent subject to the usual term of boarding 
and lodging, but was not entitled to the use of 
any particular seat or bed and was also liable 
have his seat changed at any time as the 
Superintendent might direct. 

Held: that the Headmaster did not occupy 
a holding within the meaning of S. 85 (a) and 
was not liable to be assessed and that his 
occupation was not occupation as a servant. 

[P 835 C 1] 

ib) Bengal Municipal Act (3 of 1884}, S. 85 
(a) — ''Holding" docs not mean a part of a 
holding. 

The term “holding” in S. 85 (^) bears the 
meaning attributed to it in 8. vG) (3) of the 4^ot, 
VIZ., “land held under due title or agreement 


V 

and surrounded by one set of boundaries.” It 
does not and cannot reasonably be construed 
to mean or include a part of a holding: 17 
C, W. N, 812, Ref, [P 833 C 13 

^ (c) Bengal Municipal Act (3 of 1884), S. 85 — 
Separate occupiers of separate parts of one 
holding cannot be assessed for portions in their 
occupation. 

There cannot be separate occupiers of sepa- 
rate parts of one and the same holding asses- 
sable to tax in respect of portions that they 
respectively occupy. ' [P 834 C 2j 

{di Bengal Municipal Act (3 of 1884), S. 15 — 
S. 15. li concerned with electoral franchise and 
not with taxation. 

Sections 85 and 15 do not relate to the same 
subject-matter. S. 15 is not concerned with 
the iacidenoe of taxation but with qualifica- 
tions for the electoral franchise. [P 834 G 2] 

Peary Mohan Chatterjee — for Appel- 
lant. 

Bupendra Kumar Mitter and Byom- 
kesh Basu — for Bespondent 

Page, J.—The issue raised in this 
appeal involves the construction of the 
term “persons occupying holdings" in 
S. 85 (a), Bangal Municipal Act S of 
1881. The appellant is the Headmaster 
of the English High School at Jangipur. 
From October 1921 — 23 he resided in 
a boarding house or hostel for students 
adjoining the school buildings, but the 
school building and the hostel for the 
purposes of the Bengil Municipal Act 
are, and are to be treated as, separate 
holdings. The hostel belongs to the 
School Committee, and its internal affairs 
are managed by a Superintendent Par- 
sons wlio are accepted as boarders are 
entitled to reside in the hostel only if, 
and so long as they conform to the rules 
and regulations of the institution. The 
hostel exists primarily for students, but 
the appellant obtained permission to 
reside therein as a boarder upon the 
usual terms, and became entitled to 
occupy a seat or bed in cne of the rooms 
on the upper storey and to partake of the 
meals supplied in the hostel for an in- 
clusive charge of Bs. 7-8-0 per month. 

The appellant, however, was not en^ 
titled to the use of any particular seat 
or bod, and so long as he was given a 
seat in any one of the rooms on the upper 
storey he was liable to have his seat 
changed from time to time as the 
superintendent might direct or the exi- 
gencies of the hostel might require, 

'In these circumstances an assessment 
was made upon the appellant under 
S, 85 (a) Bengil ^Municipal Act, and tha 
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amount of the tax was realized by t-he 
issue of distress warrants. The appellant 
thereupon brought the present suit to 
recover inter alia the amount of the tax 
that had been levied upon him. The 
trial Court decreed the suit, holding that 
the assessment upon the appellant was 
illegal, but the lower appellate Court 
reversed the decree of the trial Court 
and dismissed the ^it From the decree 
of the lower appellate Court the appel* 
lant has preferred the present appeal 

The material sections of the Act are, 
S. 85 (a; The Commissioners may, from 
time to time .... impose within the limits 
of the municipality one or other or both 
of the following taxes: (a) a tax upon 
persons occupying holdings within the 
municipality according to their cir- 
cumstanoes and property within the 
municipality; provided that the amount 
assessed upon any « person in respect of 
the occupation of any holding shall not 
be i^iore than Rs. 84 per annum; or 
(b) a rate on the annual value of hold- 
ings situated within the municipality. 
S. 6 (3) “holding’* means land held under 
one title or agreement, and surrounded 
by one set of boundaries ; provided that 
where two or more adjoining holdings 
form part and parcel of the site or pre' 
mises of a dwelling house, manufactory, 
warehouse or place of trade or business, 
such holdings shall be deemed to be one 
holding for the purposes of this Act 
other than those mentioned in Cl. (a), 
S. 85. 

(4) “House” includes any hut, shop, 
warehouse or building; 

(5) ‘irniiiDvable property” and “land’* 
include (besides land) benefits arising 
out of laud, houses, things attached to 
the earth, or permanently fastened to 
anything attached to the earth. 

The issue to be determined is whether 
the appellant is a person occupying a 
holding within S. 85 fa), Bengal Munici- 
pal Act. Two contentions have been 
raised in support of the appeal 

The learned vakil on behalf of the 
appellant urged ‘that the occupation of 
the appellant was that of a servant or 
agent of the School Committee, and that 
the hostel was being occupied by the 
School Committee, anl not by the appel- 
lant. Ambika Churn v. Satis Chandra (l) 
Oovinda Chandra v Kailash Chandra (2). 

(i) [l89Pj 2 CrwTN. 6S9. 

(2> [1915] 15 C. L. J. 689 f16 I.C. 909. 
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In my opinion this contention is., ill- 
founded. The appellant was not resi- 
ding in the hostel because he was required 
to do so for the better performanca of 
his duties as the headmaster of the 
school. Indeed, the hostel was not in- 
tended to be a boarding house for the 
master 3 but for the students, and it was 
only after obtaining the permission of 
the Secretary of the School Committee 
that the appellant was allowed to reaids 
in the hostel at all Now 
the governing principle is that in order to con- 
stitute an occupation as a servant, it must be 
an occupation ancillary to the performance of 
the duties which the occupier has engaged to 
perform: per MeUor. J, in Smith v. Seghill (3), 
F ox V. Dalby (4), Clifton College, v. Tompson (6) 
Charterhouse School v. Gai^lex (6). 

The first contention, therefore, raised 
on behalf of the appellant fails. 

It was further contended that in the 
circumstances the appellant by residing 
in the hostel did not “occupy a holding”^ 
within S. 85 (a), Bengal Municipal Act. 

Now, “occupier’* and “occupation" are 
not defined in the Act, but, in my opin- 
ion occupation of a holding in order to 
reader a person amenable to a personal 
tax imposed upon “persons occupying 
holdings" under S. 85 (a) connotes actual 
possession by the person liable to be 
assessed, or by his servant or agent in 
furtherance of the duties which such 
servant or agent has engaged to perform 
for the assessee. Such possession must 
be beneficial to the assessee ; it must be 
intended that the possession should be 
continuous and not merely casual or in- 
termittent, and the assessee or joint 
assessees of the holding must be entitled 
to the exclusive use and enjoyment of 
the holding as of right and not on suffe- 
rance ; free from interference from out- 
siders, and without the user and enjoy- 
ment being subject to a paramount right 
of regulation or control by the party 
who put them in possession or any other 
person It is not essential, however, 
that the possession should be permanent 
in the sense that the assessee should be 
entitled to the exclusive use and enjoy 

(а) [1875] 10 Eq. 422=44 I.. J. M. 0. 114^J 
W. R. 745=32 L. T. 859. 

(4) [1875] 10 C. P. 985- ‘.^3 W. R. 244=4- 
L. J. C. P. 42=31 L. T. 478. 

(б) [1896] 1 Q. B. 432=65 L. J Q. B. 23t=6 
J. P. 599=44 W. R. 410=74 L.T. 168. 

(5) [1896] 1 Q. B. 437=65 L. J. Q. B. 233=6^ 
J. P. 326=44 W. R. 412=74 L. T. 171. 
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meat of the holding for a definite term 
or a certain period, for 

a tenant- at-will is, until the will be determined 
an occupier: per Denman, C, in re Chelsea 
Waterworks (7). 
and 

it would be a confusion of ideas to say that it 
(that is, a liability to determination) interferes 
with the exclusive possession any more than a 
right of re-entry on the part of a landlord in 
certain given events, could be said to interfere 
in any way with the right of a tenant during 
the time he is holding. He is in beneficial 
occupation for a terra, though that term is 
limited by certain contingencies which may 
possibly determine his interest at an earlier 
period: per Lord Ilatherley in Cory v. Bris- 
tol (8). 

In other words, it is the mode of user 
and not the length of the term, that de- 
termines whether or nob the ocoupation 
is such that the person occupying the 
holding is liable to assessment. Further 
it is to be observed that exclusive user 
and enjoyment is not the same thing as 
exclusive occupation, for 
a lodger in a house, although he has the ex- 
clusive use of rooms in the house, in the sense 
that nobody else is to be there, and though his 
goods are stowed there, yet he is not in exclu- 
sive occupation in that sense, because the 
landlord is there for the purpose of being able 
as landlords commonly do in the case of lod 
gings, to have his own servants to look after 
the house and the furniture, and has retained 
to himself the occupation, though he has 
agreed to give the exclusive enjoyment of the 
occupation to the lodger. Such a lodger could 
not bring ejectment or trespass qnare clausum 
fregit the maintenance of the action depending 
on the possession, and he is not rateable; pet 
Blackburn, J. in Allan v. Liverpool (9); 

and although a person may be entitled 
to the exclusive enjoyment of a holding 
that is so also 

where a guest in an inn, or a lodger in a house, 
has a separate apartment, or where a passenger 
in a ship has a separate cabin; in which case 
it is clear that the possession remains in the 
innkeeper, lodging-house keeper, or ship- 
owner: per Hill, J., in S?n%th v. Bf. MichaeVs 
Cambridge (10), Smith v. Lambeth (11), Curzon 
V. Westminster Corporation (12). 

Now, in determining the question 
whether / the ocoupation of a holding is 
euoh that it renders the occupier liable 
to a personal tax imposed under S. 85 (a) 

'~(7)Ti^ 3] 6 B. & Ad. 166, 

(8) [1B71] 2 A. 0. 262=25 W. R. 383=36 L.T. 

595=46 L.J.M.O. 273. 

(9) [18T4] 9 Q B. 180- 22 W. R. 330=43 L. J. 

M. C. 69=30 Jj, T. 93. 

(10) [18601 SB. &E. 38.8. 

in) [ 1882 ] 10 Q. B. D. 327=52 L. J. M. 0. 1 = 

47 J. P. 244=48 L. T. 67/ 

<(12) [1916] 86 LJ.K.B. 198=14 L. G. R. 1112 

=80 J. P. 468=115 L.T. 823. 
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regard must be had to the oiroumstanoes 
of each case, for 

it is the intention of the parties which has to 
be looked at; it is not the words only that are 
to be regarded. The whole of the circumstan- 
ces must be taken into consideration. It is the 
substance of the transaction rather than the 
form that determines the question whether 
such an exclusive occupatiou exists as will 
make the property rateable: per Lopes, L. J ., 
m Rochdale Canal Co. v. Brewster (13), Lord 
Bute v. Grindall (14), 'The Queen v. Lady 
Kmily Ponsonby (15), H. v. St Fancras (16), 
Conj 'V. B rib tow (a), Bradley v. Baylis (17), 
Ilolytvell Union v. Halkyn Dist. Mines Co. (18), 
Liverpool Corporation v. Chorley (19), Jalpai- 
quri M unicipality v. Jalpaiguri Tea Co. Lid. 
( 20 ). 

In my opinion, however, there cannoti 
be separate occupiers of separate partsj 
of one and the same holding assessable; 
to the tax in respect of the portions that 
they respectively occupy, for the term! 
“holding” in S. 85 (a) does not mean or! 
include “part of a holding” Ss. 6 (3) (4)| 
(5); although, no doubt, there may bej 
more persons than one in joint oconpa ' 
tion of a holding, in which case each of 
the joint occupiers, is, or may be, amen- 
able to the tax according to his 
circumstances and property within the munici- 
pality: Jalpaiguri Municipality v. Jalpaiguri 
Tea Co., (20) and R, v. Paynton (21). 

Reliance was placed by the respondent 
on S. 15 (iii), but S. 85 and S. 15 do not 
relate to the same subject-matter. In 
enacting S. 15 the legislature was nob 
concerned with the incidence of taxation, 
but with the qualifications for the elec- 
toral franobise, and in S 15 (iii), where 
the words “occupies a holding or part of 
a holding” occur, the legislature were 
prescribing the qualifications of one class 
of electors, upon the supposition that 
persons who had passed one of the tests 
therein set out, and were ocoupying a 
holding or a part of a holding rated at 
nob less than a certain sum, probably 
were possessed of sufficient perspicacity 
and intelligenoe to exercise the electoral 

ll3) [T89ljTQ.~B.~85'2^6r~L;X Q7 b~~3^^ 

J. P. 132=71 L.T. 243. 

(14) [1786] 2 H. Bl. 265=1 Term Rep. 343=1 
R.R. 220. 

(15) [1842J 8Q. B. 14. 

(16) [1877] 2Q. B. D. 581. 

(17) [1881] 8 Q.B. D. 195=51 L.J Q.B. 183=45 
J. P. 847=30 W. R. 823=46 L.T. 253. 

(18) [1895] A. C. 117=64 L. J. M. 0. 113=69 
J. P. 566=71 L.T. 818. 

(19) [1913] A. C. 197=82 L. J. K. B. 555=29 
‘ T.L.R. 246=57 S.J. 263=11 L.G.R. 182 = 

77 J.P. 185=109 L.T. 82. 

20) A. I. R. 1922 Gal. 46. 

21} [1882] 7Q. B.,255. 
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*lranohiae in a reasonable way. In S. 85 
the legislature were concerned with the 
imposition of taxation, and the term 
“holding’* in that section, in my opinion 
boars the meaning attributed to it in 

6(3) viz: 

land held under one title or agreement and 
surrounded by ons set of boundaries : Shah 
named Hossain v. Patna Municipality (22), 

and does not and tsannot reasonably be 
construed to mean or include a part of a 
holding. Now, applying the texts that 
I have endeavoured to explain to the 
facts of the present case, in my opinion, 
lit is clear that the appellant did not 
“occupy a holding” within S. 85 (a), for 
it cannot reasonably be contended that 
he was in occupation of the hostel, and 
further, his right to the use and enjoy- 
ment of a seat or bed on the upper storey 
'of the hosfcel was not such occupation as 
would render him liable to assessment 
under S. 85 (a). 

F«r these reasons the appeal will be 
allowed with costs, the decree of the 
dower appellate Court will he discharged, 
^and the decree of the trial Court restored. 
The appellant is entitled also to his costs 
lin the lower appellate Court. 

Mallik, J. — I agree. 

A L /r K Appeal allotved, 

d22) [1913J 17 C. W. N. 812=17 C. L, J, 131. 
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B. B. Ghose and Bose, JJ. 

Nil Kanta Ghosal — Appellant. 

V. 

Bam Chand Boy and o^/t 6 rs-“R 0 spdts. 

Appeals Nos. 380 of .1926 and 369 of 
1927, Decided on 4th September 1928, 
‘.from original orders* of Sub- Judge, Burd- 
wan, D/' 13th September 1926 and 18th 
May 1927, respectively. 

^ {a) Civil P.Cy^ 0, 21, It, 1(3 — A true owner 
can execute a decree obtained in the name of 
^enamidar, 

Xu a suit iu which a benamidar obtained a de- 
cree, the true owner gave evidence that benam- 
idar was the real owner. After the death of 
:the benamidar the real owner applied for ex- 
ecution of the decree alleging that he was the 
real owner. 

Held : that the true owner can execute sucli 
• a decree obtained in the name of his benamida;:: 
6C.L,B. 25$, Foil.: .4. I. R. 1925 Mad. 101, 
JOiSS, from. [P 835 C 2J 

Civil P.C., S. 47 — Decree by a benamidar 
^Hxecution by the true^ owner — Judgment- 


debtor challenging the ownership — Question 
should be decided under S. 47. 

Where a judgment- debtor raises the question 
that the person who seeks to execute the decree 
obtained by his benamidar alleging to be the 
true owner is not the true owner, the question 
should be decided under S. 47. [P H36 G 1] 

(c) Civil P. C , 0. 21, It, 16 — Hxecutor. 

Court cannot insist on payment of probate 
duty from executor of deceased. 

D N Chakravarti, K. K Chakravarti 
and S. C, Khasnobis — for Appellants 

Gopendra Nath Das— lot Eespondenfcs. 

B. B. Ghose, J This is an appeal by 
one Nilkanta Ghosal who sought to execute 
a decree against the respondents which 
was obtained by his deceased wife Kan- 
ohan Barani Debi. The lady brought the 
suit against the respondents in which the 
decree was obtained, and it appears that 
the respondents took the plea that the 
lady was the benamidar of the present ap- 
pellant. In that suit the appellant evi- 
dently for the purpose of preventing the 
suit being dismissed on the ground of its 
being brought by a benamidar (as the law 
then understood was that a benamidar 
could nob sue for recovery of possession 
of landed property) gave evidence that 
the lady was the real owner. Kanchan 
Barani died after having left a will and 
in her will she stated that the property 
in question was her husband's property 
and as she had no interest in it her heirs 
would not succeed to it. After her death 
her husband as executor of the will of 
Kanchan Barani took out probate. He 
applied for execution of the decree on the 
allegation that he was the real owner of 
the property and Kanchan Barani his late 
wife, was his only benamidar. The Sub- 
ordinate Judge was doubtful whether a 
true owner could execute a dceree which 
was obtained by another person as beuami- 
dar. I do not see that there is any diffi- 
culty in holding that the true owner can 
execute such a decree. If one really con- 
siders what a benami transaction is and 
what the position of the benamidar 
is there should be no difficulty. It is 
well settled that the benamidar is a mere 
name, and as it has been callel, a mere 
mask. Behind the name of the fictitious 
owner there is the real owner and also 
behind the mask is the oerson who is the 
real owner of the property. That being 
so I do nob see that there is anything 
which prevents the person behind the 
ma*sk to take off the mask and to appear 
in proper person before the Court. The 
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principle is supported by the case of 
Abdul Kureem v Chukhun (l) decided in 
1879. This case was no doubt dissented 
from, as pointed by the learned advocate 
for the respondents, in Falania'p'pa Chet' 
tiar V. Subramania Ghettiar (2). But 
with great respect to the learned Judges 
the reasons stated by them do not cord- 
mend themselves to me. I prefer to fol- 
low the case of our own Court. There is 
no reason therefore why a true owner 
cannot execute a decree obtained in the 
name of his benamidar. 

The learned advocate for the respon- 
dents contends that the question whether 
the appellant is the true owner or not 
cannot be decided under S. 47, Civil P.C., 
by the executing Court. His argument 
might have required consideration if 
there was dispute between the person 
who was alleged to be the benamidar and 
the person who alleges himself to bo the 
true owner. But when the judgment- 
debtor raises the question that the person 
who seeks to execute the decree was not 
the true owner, I do not see why that 
question cannot bo decided under S. 47, 
Civil P. C. 

It is next argued on behalf of the res- 
pondents that the Subordinate Judge was 
right in his viow'of the fact that the lady 
was the real owner of the property 
for which she obtained the decree. The 
Subordinate Judge was of opinion that 
the lady made the statement in her will 
under some misapprehension. This is an 
assumption which the Subordinate Judge 
was not entitled to make without any 
evidence. It is quite clear that the ap- 
pellant stated in the suit itself that the 
lady was the real owner in order to avoid 
the suit being dismissed on that ground. 
The money for acquiring the property 
came Undisputedly from his fund and 
there is no reason why ho should not be 
considered to be the true owner. The 
appellant therefore is entitled to execute 
the decree in his right. Ho was also 
entitled to execute the decree as ex- 
ecutor of the will of his wife. The Sub- 
ordinate Judge held that he could do so. 
But there is no reason why his right to 
execute the decree should be restricted by 
stating that he should report to the 
Court which granted the probate or to 
the Collector and pay additional Court- 
fee. It is not the duty of the Subordinate 

""(l) [1880J 5 07x717^ 

(2) A. I. R. 1925 Mad. 701=48 553. 


Judge to collect probate duty with regard^ 
to the will of any person. It is-the duty' 
of the probate Court and the revenue 
authority under the Succession Act. The 
Subordinate Judge is therefore wrong in 
limiting the right of the appellant to ex- 
ecute the decree as executor under the- 
will as he has done. 

The order therefore of the Subordinate* 
Judge is set aside and ihe case sent back 
to that Court for allowing the appellant 
to execute the decree in any capacity he* 
likes. This judgment will govern both 
the appeals. 

The appellant is entitled to the costs 
of these appeals, but he will not be^ 
entitled to the costs of the preparation of 
the paper book as unnecessary papers- 
were printed. The hearing-fee is asses-- 
sed at five gold mohurs for the two ap- 
appeals together. 

The cross-objection is dismissed with- 
out costs. 

Bose, J. — I agree. 

A.L./r.k. Order set aside. 
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Rankin, C. J. and C. C. Ghose and 
Buckland, JJ. 

Gangasagar Ananda Mohan Saha — 
Petitioners. 

V, 

Commissioner of Income-tax, Beiigal — 
Opposite Party. 

Civil Revn. No. 1296 of 1927, Decided* 
on i3th December 1927, from order of 
Commr. of Income-tax, Bengal, D/- 4th' 
May 1927. 

Income-tax Act (1922), S. 66 (3) — Commis- 
sioner must, besides question of law, state 
necessary facts also. 

In cases of reference, under S. 66 it is the 
duty of the Commissioner of Income-tax to find 
all the relevant facts. He is not merely re- 
quired to statu the questions of law and give 
his opinion ; he is required above all things to 
state the facts upon which the question of lavr 
must be decided. iP 837 C 1] 

Dioarka Nath Chakravarty, Gopal 
Chandra Pas and Satyendra Ktshore 
Ghose — for Petitioners. 

Surendranath Guha — for Opposite* 
Party, 

Rankin, C. J.— In this case certain 
assessees applied to the Court under sub- 
S. (3), S. 66, Income-tax Act 1922, for 
an order directing ’the Commissioner 
Income-tax to state a case for the opinr 
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ion of the Court. The application made 
to the Commissioner of Income-tax ap- 
pears to have raised in a somewhat com- 
plicated and contentious form various 
questions which apparently include alle- 
gations of fact which the Commissioner 
of Income-tax disputes and which over- 
lap to some extent; but the real question 
for determination ^is whether the asses- 
■sees are entitled to be treated for income- 
tax purposes as a Hindu undivided family. 
The Commissioner of Income-tax is of 
opinion that they are not so entitled and 
that they must be treated as an unregis- 
tered firm. We direct that the present 
Rule be made absolute on that question, 
namely, whether or not the assessees are 
entitled to be treated for income-tax pur- 
poses as a Hindu undivided family. That 
is the sole question which we require the 
Commissioner of Income-tax to state for 
our opinion. 

I ^esire to point out that in these cases 
it is the duty of the Commissioner of In- 
come-tax to find all the relevant facts. 
When a case stated comes before this 
jCourt, the Court expects to find all such 
ifacts stated in the letter of reference as 
would enable the Court to decide the 
question referred to it. It is quite true 
that the Commissioner of Income tax is 
required also to give his opinion. He is 
not merely required to state the questions 
of hifW and give his opinion ; he is re- 
quired above all things to stato the facts 
jupon which the questions of law must be 
decided. I trust, therefore, that when this 
matter comes before the Court again 
there will be such findings of fact as will 
enable the Court to apply the law. 

The Rule is made absolute in the sense 
which I have stated. 

.Liberty to amend the petition to put 
in order. 

C. C. Ghose, J. — I agree. 

Buckland, J. — I agree. 

R.K. Elile made absolute. 
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Rankin, C. J. and Mitteu, J. 
Tricuinckand Dansing — Appellant, 
v. 

Chief Revenue Authority of Bengal-^ 
Respondent. 

Appeal No. 33 of 1927, Decided on 
16th July 1927, from original order of 
Pearson, J. 


Income-tax Act (7 of 1918), S.26 — An appli- 
cation under S. 26 made more than a year 
from the date of original demand but within a 
year frorn the revised order of assessment is 
within time. 

The word “demand” covers a case of en 
hanoement by the Commissioner under S. 22 
or by a Chief Revenue Aufehority under 8. 23 
or under S. 24 where the Collector or the 
Commissioner orders a man to pay double the 
rate. It applies to a determination of a sum or 
extra sum to be payable by the assesseo in such 
manner as to bind the assessee. [P 839 C 2] 

A notice of demand under 8. 25 was made on 
25th i\Iarch 1920. The order of assessment was 
revised on 2nd Dacomber 1921. On Gist May 
1922 the assesses applied to the Collector to 
correct the mistakes in connexion with assess- 
ment. 

Held', that the application was within time. 

[P 839 C 2] 

S G. Bose and Satish Bose — for Ap- 
pellant. 

B. L. Hitter and S. M. Bose — for Res- 
pondent. 

Rankin, C. J. — This is an appeal from 
a decision of my learned brother Pearson, 
J., upon certain questions stated for the 
opinion of the Court under S. 51, Income- 
tax Act, 1918. The assessees in this 
case complained of the amount at which 
they had been assessed for excess profits 
duty and they applied to this Court and 
obtained an order in the nature of man- 
damus directing the Chief Revenue 
Authority to state certain questions for 
the opinion of the Court The Chief 
Revenue Authority has stated those ques- 
tions In the result it appears that it 
is necessary for this Court to give its 
opinion upon the first of the questions so 
stated. That question is thus framed: 

Whether the time proscribed by 8. 26, Act 7, 
of 1918 la to be reckoned from the origmal de- 
mand or from the making of the revised assess- 
ment whereby refund was ordered on revision 
of assessment revised by the Board on 2ad 
December 1921. 

That question becomes more or less 
intelligible on consideration oi the fol- 
lowing facts: The assessees wore en- 
gaged in three diilorent places including 
Serajgunj in the District of Pabna in the 
business of jute. The year for which they 
were being assessed was the year 1919-20 
and on 15th March 1920 a notice of de- 
mand was served upon them for income- 
tax at a certain figure. On 25bh March 
■ 1920 a notice of demand was served upon 
them for excess profits duty. According 
to that notice of demand it would appear 
that they had to pay in respect of excess 
profits duty the substantial sum of 
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Bs. 8,384 which they, pending subsequent 
proceedings, paid. Now, against the as- 
sessment to income-tax they appealed to 
the Commissioner under S. 21, Income- 
tax Act, 1918 They persuaded the 
Commissioner that for the previous year 
in question they had made no profit and 
to use the language of S. 22, Income-tax 
Act, he cancelled the assessment. As re- 
gards the assessment to excess profits 
duty the petitioners lodged a petition 
with the Chief Revenue Authority as 
required by the Excess Profits Duty Act. 

Upon this matter coming before the 
Chief Revenue Authority that authority 
took the view, differing from the view 
that the Commissioner had taken in 
dealing with the income-tax assessment 
that the profits had been calculated on 
the wrong accounting period, that they 
ought not to have been calculated on 
Sambat 1975 but either Sarnbat 1974 or 
else for the ordinary financial year ending 
with^he 31st March 1919. They remitted 
the matter on this question of the excess 
profits duty to the Commissioner. He 
remitted it to the Collector. The Col- 
lector had a report made to him by the 
assessor and it then appears that the 
Collector heard the parties, heard what 
they had to say up'^n the assessor’s re- 
port and came to the conclusion that 
the profits for the purpose amounted to 
Rs 77,000. The assessees say that they 
got no opportunity of examining the 
assessor's report, but the statement of 
the case made to the Court by the mem- 
ber of the Board of Revenue is to the 
contrary. The matter went to the Com- 
missioner. He estimated and held that 
the profits were Rs. 49,397. Then the 
matter went to the Chief Revenue Autho- 
rity by an application which was dealt 
with on 2ad December 1921. The Chief 
Revenue Authority came to the conclu- 
sion that the figure at which the Com- 
missioner had arrived was the correct 
figure and accordingly on that basis out 
of Rs, 8,384 which had been paid on the 
original assessment, a refund to the as- 
sessees was duo of Rs. 1,419 and that re- 
fund-was made. The order of the Com- 
missioner cancelling the assessee’s assess- 
ment to income-tax and directing a re- 
fund of the money paid in that respect 
was never interfered with, and ultimately 
the assessees obtained refund of all ,that 
they had paid for income-tax and they 
were therefore in the position that, 


while under S. 19, Income-tax Act„ 
1918 this might bo adjusted upon the 
actual figures at the end of the year of 
assessment, the assessees have no griev- 
ance in respect of income-tax. Their 
grievance has reference to excess profits- 
duty. They say that on going into the* 
assessor’s report on the basis of which 
the Chief Revenue .Authority assessed- 
them to excess profits duty on the basis 
of profits of Rs. 49,397 they discoveredi 
that there were three palpable mistakes. 
In one case by a slip of pen the figure 1 
has come before the figure 5 making a 
difference of Rs. 10,000. It is said also 
that when you look at the assessor’s re- 
port you find that ho has taken the 
closing stock as part of the income for 
the year. In other words, they say upon 
an inspection of the assessor’s report 
that it contains obvious and undoubted 
mistakes. Now, on none of the affidavits 
in this matter and (we are assured 
by Mr. Bose for the assessees) in no- 
affidavits before any revenue authority 
have these allegations as to these pal- 
pable mistakes been disputed. 

In these circumstances, the assessees 
sought a remedy. They applied first of 
all to the Collector on 31st May 1922 and 
they asked him to exercise his powers 
under S. 26 of the Act to correct the 
mistakes. The words of that seotioH 
which has been applied to excess p.rofitS' 
duty, are these : 

The Collector may, at any time within one 
year from the date of any demand made upon 
au assessee, rectify any mistake in connexion 
therewith which has been brought to his 
notice by such assessee and make a refund to 
such assessee in respect thereof. 

The Collector held that the period of 
“one year from the date of any demand’*' 
refers to the notice of demand to bo 
served under S. 20 of the Act. In this^ 
case the only notice under S. 20 was tho* 
original demand which was served ia 
March 1920. The Chief Revenue Autho- 
rity did nob deal with this matter until 
the 2ad December 1921, that is to say, 
18 months or more after the original de- 
mand. The Collector says, however, thak 
as regards any mistake in that order he 
cannot entertain an application because it 
is more than one year from March 1920. 
That is the first question and indeed ia 
the end the only question before us. 

The learned Judge on the original side 
has agreed with the Collector and hia 
view is shortly this : 
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I think that the demand mentioned in S. 26 
has reference to tbe demand in the prescribed 
form referred to in 8. 20. Consequently I ^ould 
answer the question in para. 25 fa; of the peti- 
tion by saying that the time under S. 26 must 
be reckoned from the • original demand in 
March 1920, the only demand there has been. 

Now, when we come to consider the 
question in this Court it is very properly 
conceded by the learned Advocate* Gen- 
eral that in the circumstances of this case 
the order made by the Chief Revenue 
Authority on 2nd December *1921 was a 
‘ demand'’ within the meaning of S 26, 
Income-tax Act, 1918. I have no 
doubt myself that that is so upon a con- 
sideration of the relevant sections. The 
ordinary section dealing with an original 
demand is S. 18. It says that if the Col- 
lector is satisfied that a return is correct 
and complete he shall ‘assess tbe sum 
payable by the assessees. If he has 
reason to believe that the return is cor- 
rect and incomplete then he may require 
the assessee to attend, and, after examin- 
ing any account and hearing evidence, he 
shall by an order in writing determine 
the total income of the asseasee for the 
previous year, and assess the sum payable 
by the assessee for the year in which the 
return is made on the basis of such de- 
termination. By S. 19, where in a sub- 
sequent year a return has been made and 
the actual receipts for the then previous 
year are known it is provided that the 
difference between the actual profits and 
the profits upon which income-tax has 
been paid the year before shall be taken 
into account and the difference shall be 
paid by or refunded to the assessee as 
the case may be There is a provision 
in the case of death or insolvency which 
enables an immediate adjustment to be 
had in the meantime S. 20 says that 
when the Collector has determined a sum 
to be payable either under S. 18 or S. 19 
he shall serve on tho assessee a notice 
of demand. The assessee objecting to the 
amount to which he has been assessed 
under S. 18 or to an adjustment under 
S. 19 may appeal to the Commissioner. 
The petition shall ordinarily be presented 
within dO days of “receipt of the notice 
of demand ’’ The Commissioner shall 
pass such order thereon whether by 
way of confirmation, rejection, enhance- 
ment or cancellation of the assessment or 
the adjustment or otherwise and fixing 
such time for payment as he thinks fit. 
The Chief Revenue •Authority acting 


under S. 23 may make an order enhanc- 
ing the sum payable but not without 
hearing the assessee. By S. 24 the Col- 
lector or tho Commissioner, if they are 
satisfied that tbe assessee has concealed 
particulars of his income, may direct the 
assessee to pay double the rate on the dif- 
ference between the true sum and the sum 
which has been put forward Now, bear- 
ing in mind these provisions of the Act, 
the’question is: When we come to S. 26 
and find the words “from the date of any 
demand made upon an assessee” are we to 
read that as meaning “ from the date of 
receipt of any notice of demand under 
S 20?” In my judgment, that is not 
the meaning of the phrase. We have to 
identify the demand in connexion with 
which the alleged mistake occurred. The 
word “demand” would cover a case of 
enhancement by the Commissioner under 
S. 22, or by the Chief Revenue Authority 
under S. 23. It would cover a case under 
S. 24 where the Collector or the Com- 
missioner orders a man to pay double 
the rate. It seems to me looking to 
the terms of sub-S. 2, S. 21, 
that when the statute means to say 
“from the receipt of tho notice of de- 
mand” it says so and that the word “de- 
mand” in S. 26 applies to a determination 
of a sum or extra sum to be payable by 
the assessee in such manner as to bind 
the assessee. Therefore, in my judgment, 
tbe learned Advocate* General has rightly 
conceded that the order of tho Chief 
Revenue Authority was demand. That 
demand was made on 2nd December 1921 
and it appears that the Collector within 
one year from that date has a power to 
deal with the objections. 

It seems to me that in this case the 
other questions which have been referred 
to us do not arise and need not be dealt 
with, and as the questions marked (b), 
(o) and (d) are no longer pressed wo con- 
fine ourselves to the first question. In 
my opinion, this matter must be disposed 
of on tho basis that at the time the ap- 
plication was made to the Collector the 
application was in time, and we should 
answer question (a) accordingly 

The applicant is entitled to his costs 
of this appeal and before Pearson, J., and 
the costs reserved by C. C. Ghose, J., on 
9th July 1925. 

Mitter, agree. 

•A.L./r.K. Order aocordingly^ 
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Rankin, C. J. and C. C. Ghose, J. 

Bamshai Mull More — Appellant. 

V. 

Joylall — Respondent. 

Appeal No. 66 of 1927, Decided on 2nd 
January 1928, from original order of 
Buckland, J., in Insolvency Case No. 196 
of 1926, D/- 20th April 1927. 

(а) Presidency Towns Insolvency S. 9 

(e) — Aiiachmeni in execution of award ts not 
one in execution of a decree, 

Atfcachment la execution of an award is not 
attachment in the execution of a decree within 
the meaning of S. 9 (e) for the purpose of cre- 
ating an act of insolvency : lie. Bankruptcy 
Notice, (1907) i K. B. 478. Ref. [P 811 C ij 

(б) Arbitration Act, S, 15 — Award, 

An award is a decree for the purpose of en- 
forcing that award only. [P 841 C 1] 

S. C. Bose — ior Appellant. 

N. N. Sark'ir and K. P,.Rhaitan — for 
Respondent. 

Rankin, C. J. — This is an appeal from 
an order setting aside an adjudication in 
insolvency. The adjudication order it- 
self is dated 23rd November 1926 and 
the petition upon which that order was 
pronounced was filed on 13th September 
of that vear The petitioning creditor 
was the firm of Lachmi Narain Ramchun- 
der and the act of insolvency alleged was 
that the debtor had suffered his one-third 
share in a certain pi^operty, No. 18, 
Machua Bazar Street, to be attached for 
a period of 21 days in execution of a cer- 
tain award. It appears that on 6th May 
of that year an award had been given by 
the Bengal Chamber of Commerce against 
the debtor for a sum of Hs 15,250. This 
award was filed in this Court on 125h 
May and at the time the insolvency peti- 
tion was presented an attachment had 
been subsisting since 20th May, by virtue 
of the provisions of the Indian Arbitra- 
tion Act, namely, the provision of S. 15 
which says that an award on a submis- 
sion, on being filed shall be enforceable as 
if it were a decree of the Court. In that 
petition t!io petitioning creditors claimed 
that by the reason of the attachment sub- 
sisting for more than 21 days there was 
an act of insolvency. The learned Judge 
has dealt with this application on an- 
other footing. It appears that this at- 
tachment was ultimately set aside by this 
Court upon a petition presented in a 
claim ease. It appears that by consent 


it was accepted by the Court that the 
debtor had no attachable interest, he be- 
ing a mere member of a Mitakshara 
family without any ascertainable share. 
It is conceded by Mr. Sircar that the 
proposition is not sound in law and that 
there was an attachable interest in this 
property at the time it was attached. 
The question on which the learned Judge 
proceeded was that the Court -in execu- 
tion having set aside the attachment on 
the basis that it was an attachment^ which 
never ought to have been made can that 
attachment be the basis of an act of in- 
solvency ? On that question I have not 
made up my mind and I desire to say 
nothing. But the second question seems 
to mo to be reasonably plain and the pro- 
per way to look at the matter is this: 
that if in attachment an execution of an 
award bo an act of insolvency then it is 
an act which can be utilized within three 
months by any other person bringing an 
insolvency petition against the debtor. 
It does not matter what the petitioning 
oreditors’s debt is; so long as the petition 
was within three months, the act of in- 
solvency would be a good foundation for 
an adjudication. When we come to look 
at th3 words of S. 9, Presidency Towns 
Insolvency Act, we find that the words 
are these ;they are words which have to 
be given a strict construction. T do not 
moan a narrow construction, bub they* are 
nob words which aro to be amplified upon 
any notion of convenience: 

If any of this property has been sold or at- 
tached for .X period of not less than twenty-one 
days in execution of the decree of any Court for 
the payinciiti of money. 

Let us test tliis case on the assumption 
that another creditor altogether is bring- 
ing a petition for an adjudication order 
in insolvency. Pie gets to know that 
within three months a person not him- 
self has obtained an award against the 
alleged deb'-or and that there was a pro- 
ceeding in which an attachment had taken 
place to enforce that award Gould ib'be 
said in favour of such petitioning credi- 
tor that the words “in execution of the 
decree of any Court for the payment of 
money” had been satisfied? It seems to 
me quite impossible to say that. It is 
t»ii0 enough that for the purpose of en- 
forcing an award you may treat the 
award as though it were a judgment and, 
therefore, you m^y apply to it all the 
provisions of 0. 21 and various other 
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provisions. It is another thing altogether 
;to say that something which is not a de- 
cree must be taken to be a decree with 
{the result that a man is to commit an act 
'of insolvency so that he is to be adjudi* 
jcated upon a petition presented, it may 
jbe by some one who has no concern with 
the award at all. In my judgment the 
only way to deil with this matter is to 
deal with it in the same spirit as in the 
case to which we have been referred in 
Be Bajikruptcy Notice (i). The words 

in execution of the decree of any Court 
for the payment of money” cannot be ex- 
tended by analogy. They must bo ex- 
tended, if at all, by the legislature and 
we cannot hold that there has been an 
act of insolvency when the deBnition 
given by the legislature has not been com- 
plied with. It may be said that in this 
case the petitioning creditor’s debt is in 
fact the same debt over again. But as I 
ha^ve pointed out we cannot treat an 
award as a decree except for the purpose 
of enforcing that award. It seems to me 
that it is a circumstance of no impor- 
tance that the petitioning creditor’s debt 
in this case is the same debt all over 
again. The position must bo same what- 
ever the petitioning creditor’s debt is and 
it is not true to say that it is a mere en- 
forcement of this award which is being 
sought. Et is not, therefore, true to say 
of the award that i^ is a decree for the 
purpose of creating an act of insolvency 
I think, therefore, that on this ground 
this appeal fails and must be dismissed 
with costs. 

C. C. Ghose, J. — I agree. 

A.L /u.K. Appeal dismissed 

(1) [L007J K. B. 478-76 L J. K. B. 171. 
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SUIIRAWARDY AND GaULICK, .JJ. 

Solidamiiii Dassya Choudhurani — 
Plaintiff — Appellant. 

V. 

Sheikh Basir Mamud and others — De- 
fendants — Respondents. 

Appeals Nos 967 to 980 of 1923, De- 
cided on 18th July 1928. 

[a] Bengal Tenancy Act, S. 109 — A piilicaiion 
under S, 105 for enhancement of rent vender 
S. 30(6) loithdrawn-— Subsequent suit for eyi- 
hancernent — Subject’ matter different — S, 109 is 
•no bar* ^ ^ 

Where plaintiff made an application under 


S. 105 for enhancement of rent under S. 30 (b) 
in 1916 but withdrew the same and subsequen- 
tly filed a suit for enhancement of rent in 1923. 

Held: that the subject-matter not being the 
same, S. 109 was no bar to the suit: A.I.Ii. 
1925 Cal. 845 {F.B.), Discussed. [P 843 0 1] 

(6) Bengal Tenancy Act, S. 35 — Court has 
discretion to enhance rent. 

Court has discretion to enh\nco the rent if 
the circumstances arc fait and reasonable to 
justify it. [P 843 0 1] 

(c) Bengal Tenancy Act S, 32 — Scope. 

S. 32 does not prevent Court from comparing 
period immediately before suit with any other 
period during tenancy. [P 843 Cl] 

S.G. Basak, U.L Boy, Sarajit Ok. 
Lahiri and 8. G. Das — for Appellant. 

S. C. Taliikdar and J. C. Guha — for 
Respondents 

Judgment. — There is no substance in 
S. A. Nos. 968, 970, 979 and 980 of 1926 
and they must be dismissed with costs. 

As regards the other appeals, it is 
argued on behalf of the appellant that 
the procedure adopted by the lower appel- 
late Courtis not in conformity with the 
direction given in Ss 30 and 32 Ben. Ten. 
Act. The suits are for enhancement 
of rent on the ground of additional area 
under S. 52 and of rise in the price of 
food-crops under S. 30 (b), Ben Tea. 
Act. In 1916 after the publication of 
the record'of-rights applications were 
made by the plaintiff under S 105, 
Ben. Ten. Act, for enhancement of rent 
under S 52 and also under S. 30 (b). 
Those applications were withdrawn so 
that on the authority of the Full Benoh 
decision, Puma Chandra v. Narendra 
Nath (U, the same matter cannot form 
the subject of subsequent suits. The 
trial Court in view of the Full Bench 
decision held that the plaintiff’s claim 
for enhancement under S 52 must be 
disallowed in view of S. 109, Ben 
Ten. Act. But with regard to her 
claim under S. 30, it was of opinion that 
is was not affected by S. 109, Ben. 
Ten, Act x\fter a consideration of the 
evidence in the cases it came to the 
conclusion that the plaintiff was entitled 
to enhancement at 3 annas per rupee 
under S, 30 (b). Both parties appealed. 
The plaintiff’s appeals were dismissed 
by the lower appellate Court, but the 
defendant’s appeals were allowed as the 
learned Subordinate Judge was of opi- 
nion that in the circumstancea of the 

(1) A. I. R. 1925 Cal. 845=52 Cal. 894 



842 Calcutta 8oudamini Dassya v 

cases no enhancemeaf; should be granted 
under S. 30. The learned Subordinate 
Judge says that under S. 32, Ben. 
Ten. Act, the Court is required to 
compare the average prices during the 
10 years immediately preceding the in- 
stitution of the suit with the average 
prices during any other convenient ten 
years. But as he thinks that the ten 
years immediately preceding the institu- 
tion of the suit which was in 1923, in- 
cluded the period of the Great War 
during which the prices were abnormally 
high, he holds that S. 32, cannot be pro- 
perly applied to the case. The Munsif 
compared the prices during the periods 
from 1903 to 1912 and 1913 to 1922 and 
came to the conclusion which he embo- 
died in his decree. Wo are not quite 
sure that the learned Subordinate Judge 
is not right in saying that the comparison 
between the two periods mentioned by 
the Munsif was not the proper method of 
arriving at a finding as to what should 
be the just increment of rent to bo paid 
by the tenants. Bat the learned Judge 
seems to bo under the impression that 
|tho periods which the law requires him 
;to compare must be consecutive periods; 
^that is ten years immediately before the 
(institution of the suit and ten years im- 
mediately before that period. But the 
law does not say so. 

Under S. 32 (a), the Court shall compare 
the average indces during the decennial 
period immediately preceding the institu- 
tion of the suit with the average prices 
during such other decennial period as to it 
may appear equitable and practicable The 
learned Subordinate Judge has found that 
the decennial period before the institu- 
tion of the suit should not be adopted 
due to the abnormal state of things dur- 
ing a portion of that period He there- 
fore compares the prices prevalent in the 
period from 1918 to 1922 with those 
prevalent during the preceding period 
from 1913 to 19L7 and finds that the 
increase would bo like four to six pies a 
rupee — an increase which in his opinion 
is very small. We quite see the reason 
of the view of the learned Subordinate 
Judge that the decennial period im- 
mediately preceding the institution of 
t)he suit should nob form the basis of 
aalculation. But S. 32 (o) gives the 
option to the Court to take uny shorter 
periods if in its opinion it is not praoti*- 
lable to take the decennial periods pres- 
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cribed in Cl. (a). The learned Subordi- 
nate Judge has acted undoubtedly under* 
S. 32 (c); but the error which he is said'! 
to have committed is that he has com- 
pared the period of five years immediately 
before the institution of the suit with 
the period immediately before those five^ 
years but has nob compared the period 
immediately before the institution of the 
suit with any other period during tha 
currency of the tenancy in which the 
normal state of things prevailed. Then 
the Subordinate Judge has referred tc- 
oertaiu evidence in the case and observed 
that according to the plaintiff’s own 
witnesses the rents paid by tho defen- 
dants are the highest in the locality. 
After making this observation he records^ 
his finding in these words : 

So taking into oonaideration the fact that 
the inoreaso will be very small, if granted, 
and the other ciroumstanoes noted above, I 
think that no enhancement should be granted 
even under S. 32 (o). 

» 

What he seems to mean is that even^ 
after he had compared shorter periods as 
provided by S. 32 (c) tho increase would 
be so small that in conjunction with the* 
other circumstances such as higher rent 
paid by the defendants, there should be 
no enhancement granted under S. 32. 

The learned advocate for the defen- 
dants argues, firstly, that the present 
applications of the plaintiff are barred 
under S. 109, Ben. Ten Act; and' 
though the Courts below have taken a 
different view ’he submits that it is 
wrong and that he is entitled to support 
on this ground the decree of the lower 
appellate Court. It is argued that the 
subject-matter of the applications under 
S. 105, is the same as the subiect-matter 
of the present suits; in other words 
in the applications under S. 105, Ben. 
Ten Aot>, the plaintiff prayed for en- 
hancsmenb of rent under S. 30 and bhej 
same claim is made in the present suits 
Accordingly the subject-matter of thej 
two proceedings is the same and thei 
suits must be held barred by S. 109.! 
Ben. Ten. Aot. The expression ‘subject- 
matter” is used ill the Full Bench 
case of Puma Prasad v. Narendra 
Nath (l) bub S 109, uses the word 
“matter”. It says that a civil Court 
shall not entertain any application or suit 
concerning any matter which is or has 
already been the subject of an applica- 
tion made under "'S. 105. We take it 
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that the expression subjeofc-matter used 
in the Full Bench case is used in the 
same sense in which the word “matter"’ 
has been used in S. 109. Now the 
matter which was before the Court in 
proceedings under S. 105, was the right 
of the plaintiff to claim enhancement 
owing to rise in the price of food crops 
during the perio^d of ton years preceding 
1916 as compared with that in any period 
of ten years preceding that period. In 
the present suit the matter involved is 
whether there has been a rise in the 
price of the food crops during the ten 
years preceding 1923 as compared with 
any other period of ten years. The two 
proceedings are therefore not the same 
and S. 109 is no bar to the present suits. 

It is next argued on behalf of the 
rsspondents that the conclusion of the 
learned Judge as embodied in his findings 
is conclusive on a question of fact and 
as such should not be disturbed by this 
Cfeurt; and that, moreover, the order 
passed by him was one under S. 35, 
Ben. Ten. Act, which gives it a discretion 
in granting or refusing an enhancement 
in consideration of particular circum- 
stances in these cases and this Court 
should not interfere with such discretion 
in second appeals. As far as the bare 
statement of the law is concerned, the 
respondents’ contention must be right. 
But in the present cases the learned 
Subordinate Judge has based his conclu- 
sion on two facts. The first is that if 
the enhancement is granted, the increase 
will be very small; and the second is 
that the rents paid by the defendants 
are higher than the prevailing rate of 
rent. As his conclusion is based upon 
these grounds, if one of these grounds is 
found to be incorrect in law the conclu- 
sion of the lower appellate Court should 
not be considered as a finding of fact. 
Now the learned Subordinate Judge has 
come to the conclusion that the increase 
if granted would be very small on a 
comparison of the prices prevailing 
during the five years (1917 to 1922) with 
those during the five years 1913 to 1917 
— a period during which according to him 
the prices were abnormally high. As we 
have said that there is nothing in the 
law to prevent the Court to compare the 
period immediately before the suit with 
any other period during the currency of 
tenancy, what the learned Judge should 
have done was to (fompare the period 
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from 1918 to 1922 with any other period 
before 1914. This the learned Judge has 
not done. If he had done that and had 
come to the conclusion that the increase 
would be so small that no enhancement 
should be granted he would have been 
justified in refusing enhancement of rent. 
As he has not done so, we are constrained 
to send the oases back for the purpose ef 
such comparison and arriving at such con- 
clusion on the same as he thinks proper. 
If after making the comparison and 
taking into consideration the evidence 
and all the circumstances of the case he 
comes to the conclusion that there should 
be no increase under S. 35, he is entitled 
to express his opinion in clear language, 
namely, by stating that any eohancernent 
will be under the circumstances of the 
case unfair or unreasonabla, 

We accordingly set aside the decrees 
of the lower appellate Court, and send the 
oases back to that Court for a rehearing 
of the appeal in the light of the observa- 
tion made. Costs will abide the result. 
a.l./r.K, Case remanded. 
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B. B. Ghose and N. K. Bose, JJ. 

P. N. Dutt Choudhuri and others — Ap- 
pellants. 

V. 

J . H. Blades — Respondent. 

Appeal No. 177 of 1927, Decided on 
7th September 1928, from order of Dist. 
Judge, 24*Pargana3, D/* 3rd January 1927. 

Provincial Insolvency Act (1920), S. 42 (1) (a) 
— Insolvents, assets not of requisite value — 
There must he a finding that insolvent was not 
responsible for the de ficiency. 

Merely striting in the order that there i3 
nothing in the report of the Receiver to stand 
ia the way ot the insolvent’s discharge is not 
sufficient. The Judge must be satisfied that 
the assets were not of the requisite value from 
circumstances for which the insolvent could 
not be held to be justly responsible. The order 
is not legal in absence of such finding. 

iP 844 0 1] 

Ahinash Chandra Ghose—'ior Appellant. 

Sachtndra Kumar Bay — for Respon- 
dent. 

Judgment — In this case an order of 
discharge was made by the learned Judge 
of tbe insolvent by his order dated 3rd 
January 1927. It seems that the credi-- 
tors 1 and 2 asked for fcime on vari- 
ous oocasiofts to file their objection. But 
they did not file theiu objection on 3rd^ 
January 1927 nor did they give any indi- 
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cation to the Court as to the reason why 
they were opposing the final discharge. 
The creditor who is the appellant before 
us states thit he could not file his ob- 
jection to the final discharge before the 
Receiver ha'l submitted his reporb. This 
report was submitted on 17th December 
1926, a few days before the Court closed 
for the Christmas vacation, and it re- 
opened on 3rd January. It is stated on 
behalf of the creditor that within this 
short time he could not make any en- 
quiry on which he could base his peti- 
tion for objection. This argument does 
not seem to be very convincing because 
the Receiver’s report is such a short 
document that within the course of the 
5 or 6 days that the Court remained open 
before the Christmas vacation he ought to 
have been in a position to prefer any ob- 
jection or at least to indicate, as the 
Court said, the reason why he opposed 
the final discharge. But there is another 
serious defect in the order of the learned 
Judge under S. 42 (l) (a), Provincial 
Insolvency Act. The Court is bound to 
refuse to grant an absolute order of dis- 
charge under S. 42 unless the insolvent’s 
assets were of value equal to 8 annas in 
the rupee on the amount of his unsecured 
liabilities (as it was in this case), unless 
the insolvent satisfies the Court with re- 
gard to certain matters stated in that 
clause. In the order of the learned Judge 
it is only state! that there was nothing 
in the report of the Receiver to stand in 
the way of the insolvent’s discharge. 
That is not suQjoient The Judge must 
be satisfied that the assets were not of 
the requisite value f.»*om circumstances 
for which the iiHolvont ceuld not he held 
to he justly responsible. There is no such 
finding. 

This order therefore does not satisfy the 
provisions of the law and should, there- 
fore, be sob aside and the matter is sent 
back to the learned Judge The creditors 
if they choose are allowed to file their ob- 
jection The learned Judge will hear 
their objection and then dispose of the 
matter according to law. The creditors 
may raise any objection to the final dis- 
charge but on no ground would they be 
entitled to delay the hearing of the 
matter. 

Thera will be no order as to costs in 
this appeal. 

R.K. Order set aside. 
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Rankin. C. J. and C. C. Ghose, J. 

Shaik Abdul Karim — Defendant — * 
Appellant. 

v 

Thakurdas Thakur and others — Plain- 
tiffs— Respondents. 

Appeal No 79 of 1927 Decided on 3rd 
February 1928, from original decree of 
Pearson, J., D/- 9th May 1927. 

Civil P. C., 0. 32, R. ^—Suit against a 
minor — Absence of appointment of guardian 
ad litem — Decree is a nullity as against' him — 
Though mere absence of recording of formal 
order of appointment does not vitiate proceed- 
ings, where minor had good defence but no 
such defence is raised and guardian' s interest 
IS adverse, the proceedings may be vitiated. 

Appoifttmaab of a guardian ad litem of a 
minor in a suit agiinsb him baing quite incum- 
baut, a decree against him without appointment 
of such a guardian ad litem is a nullity as 
against him. 

No doubt mare ab^onca of formal recording 
of such an order of appoiutmant would ijob 
vitiate the proceedings whan the Court has by 
its action given its sincbion to the appearance 
of a person as such guardian ; ‘but the case is 
otherwise when the minor having a good 
defence to make, no such defence was made by 
the guardian and the interest of the natural 
guardian was adverse to th.it of the minor 

[P Sib^C 1] 

B. G. Milter aul 8. 0. Ghose — for Ap- 
pellant. 

8 N.Bannerjee and /I G Majumdar — 
for Respondents. 

Rcinkin, C. J. — The appellant, Shaik 
Abdul Karim wis defeudant in a suit 
brought by fcho plaintiff Thakurdas 
Thikur to set aside a sale of certain pro- 
perty held in execution of a decree dated 
6th June 1922 passed by the Small Cause 
Court. Tne plaintiff m the Small Cause 
Court suit was the respondent. Haji 
Moah Mahomed and he brought his suit 
against Sulhamoyea Dxsi, mother of 
Thakurdas Thakur who was at that time 
a minor and against th3 minor himself. 
The suit was brought for the recovery of 
the balance of sun Rs. 2,090 which was 
the subject-matter of a deeumeut dated 
23rd January 1919 

It appears that the father of the minor 
was one Ramlal who died in 1903. He 
left a son Kanai by a wife who had prede- 
ceased him, and Thakurdas Thakur was 
not at that time born. Sudhamoyee, 
however, after his death gave birth to a 
posthumous son and under the will of 
Ramlal his property went to his two 
sons. A partition suit was brought in 
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1910 and as a result of that certain 
premises now in question No. 3/1 
Marcus Square were allotted to the plain- 
tiff. This process was complete in the 
year 1911. In these circumstances, the 
mother Sudhamoyee being apparently in 
need of money obtained advances from 
Haji Meah Mahomed in 1918 and early 
in 1919. Apparently the first advance 
was of Rs. 300, the second was of Rs. 100 
and at the time of the document of 23rd 
January 1919 a further sum of Rs. 1,600 
was advanced. 

Now the document in question which 
was registered is in the form of a- receipt 
and it is signed by Sudhamoyee without 
any further description than that she 
was the widow of Ramlal. The reoeiv>t 
purports to be a receipt for Rs. 2,000 on 
the term that the sum would be paid by 
de.d notion of Rs. 20 each month out of 
the rent payable by Haji Meah Mahomed 
for No. 3, Marcus Square the rent of 
which would not be»enhaDced until re- 
payment of the full sum. It provided 

If before payment of the said amount re- 
ceived Government acquire the land Haji Meah 
Mahomed will be entitled to be paid his money 
in the first instance from 'the compensation to 
be paid. 

There are two characters which Sudha- 
moyee might be thought to be exercising 
in granting this receipt. She was the 
executor of her husbands* will and she 
w^s the natural guardian of Thakurdas. 
She did not at this time obtain any order 
from the District Court under the 
Guardians and Wards Act making her a 
certificated guardian. Some time after 
this transaction, namely, on 14th Septem- 
ber 1919, Sudhamoyee applied on the 
original side of this Court and obtained 
an ordeif*appointing her guardian of the 
person and property of Thakurdas and by 
that order obtained authority to execute 
a new lease of the premises to certain 
other lessees. A lease was sanctioned 
and a certain amount of money was ob- 
tained thereby At the time of obtaining 
the sanction of this lease no information 
was given to the Court about the tran- 
saction previously made with Haji 
Meah Mahomed. As a result of the 
second transaction it appears that the 
new lessee brought a suit against Haji 
Meah Mohamed for ejectment. The 
actual documents showing the result; of 
that suit are not in eviuunce but there is 
certain evidence on the record from 
which it would appeaV that that suit was 


compromised, Haji Meah Mohamed going 
out of possession of the premises on 
receipt of Rs. 800. I should rather gather 
that in consideration of his vacating the 
premises he got a promise of Rs ^00 
which afterwards he brought a suit upon. 

In this position Haji Meah Mahomed 
commenced the suit in the Small Cause' 
Court with which we are now concerned. 
The plaint in that suit is before us and 
it appears that the cause-title of that 
suit describes the defendants thus * 

Sudhamoyee Dabe widow of late Ramlal 
Thakur and Thakurdas Thakur, a minor by his 
mother and certificated guardian, the said 
defendant 1, 

I observe that this plaint is signed by 
a pleader. How any pleader should be 
so ignorant as to suppose that this is the 
proper way to bring a suit against a 
minor and how any Court can conduct its 
business, if with a plain notice that no 
guardian-ad-litem has been appointed, it 
issues summons upon people for no better 
reason than that their names are put in 
the cause-title in this way, I do not pro- 
fess to know. I would rather suppose 
that it is advisable that the authorities 
should take some steps either to make 
sure that pleaders of a less degree of 
ignorance are entrusted with the neces- 
sary work or that at all events they 
have more difficulty in getting processes 
of the Court issued without any proper 
scrutiny. However incredible it may ap- 
pear the plaintiffs’ pleader having put 
down the defendants* names in this way, 
the case seems to have gine on juntas 
if it was a suit between peisons who were 
sui juris. The plaintitls’ cause of 
action was thus described. He averred 
that on the 23rd day of January 1919 
he was a tenant of a piece of land, that 
land belonged to the minor and that 
he was a tenant under an arrangemenc 
with defendant 1 as mother and natural 
and certificated guardian of the minor. 
Then he set out that the defendants 
meaning the mother and the minor took 
from him a sum of Rj. 2,000 as an ad- 
vance without interest towards the rent 
of the said peioe of land agreeing to repay 
the same at Rs. 20 per month from the 
monthly rent oo the understanding not 
to eject him so long as the entire amount 
was not liquidated. Then he said that 
the defendants had on the Isb October 
leased ouc the land ro a ttiird party who 
had ejected him. Accordingly the plain- 
tiff’s claim is that he has to receive from 
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the defendants a sum of Eg. 1,880 still 
'due as balance of the said advance which 
the defendants having broken the said 
arrangement are liable to refund. He 
claims a decree against defendant 1, that 
is to say, the mother personally and 
against the estate of the minor. 

Now that plaint having been filed on 
Slst March 1^22 the summonses were 
served on the 20th April; a certain pleader 
Mr. Ghose entered appearance and asked 
for two weeks’ time to file power and a 
detailed written statement. It seems 
that at the time he went before the 
Court the minor Thakurdas was with 
him; but there does not seem to be any 
reason to suppose that what ho did then 
was in any way out of order. At all 
•events the Court gave him time There- 
after nothing seems to have happened 
except that the pleader saw the minor 
from time to time more than once. He 
appears to have gone to the house where 
the defendants were living but he did not 
succeed in having any conversation with 
the mother. The minor told on behalf 
of his mother that the claim was true, 
that they had had the money and that 
they really could not dispute the debt. 
In giving these instructions through her 
■son to the pleader, I do not suppose for 
one moment that there is no evidence to 
suggest that the lady was actuated by 
anything worse than honesty and common 
sense. I do not think it is reasonable 
to impute to her that she was trying to 
get an improper decree which should 
have been passed against herself, passed 
against the minor’s estate in order that 
her own interest might be safe-guarded 
at the expense of the boy. As a matter 
of fact, any careful computation of her 
own interest would probably have shown 
her that she as much as the boy was 
interested in resisting, if possible, a decree 
against the minor’s property and relegat- 
ing the plaintiff, if possible to a more 
personal decree against herself. How- 
ever, that being the view that was taken, 
it appears that on the 9th May another 
adjournment was given. On 6th Juno 
1922 the plaintiff with his pleader was 
present and there was no appearance for 
the defendants. Accordingly, after taking 
the evidence of the plaintiffs’ gomasta 
the learned Chief Judge decreed the suit 
ex parte against both the defebdants. The 
amount of the decree was also to be 
•:levied out of the estate of the minor in 
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the hands of the lady. Thereafter the 
decree was transferred to the original 
side and the property which appears to 
have been subject to more than one mort- 
gage was sold subject to these 

mortgages and a sum of Rs. 500 was 
obtained towards satisfaction of Haji 
Meah Mahomads’ decree. The purchaser 
at that sale was the present appellant. 
Upon that the present suit was brought 
by Thakurdas Thakur who had attained 
majority on I6th May 1924 He brought 
this suit in March 1925 to set aside that 
sale altogether and for a declaration that 
the Small Cause Courts* decree was null 
and void and inoperative against him. 

The learned Judge has decreed his 
suit. He has treated the decree as a 
nullity and set aside the sale. He has 
proceeded mainly upon the ground that 
the mother’s interest in the Small Cause 
Court suit was adverse to the minor. 
We have to decide if the learned Judge 
was right. 

With reference to the document of 
23rd January 1919, the mother, as I have 
already mentioned, might be regarded as 
executrix of the father or as natural 
guardian of her son. Mr. S. N. Banerjee 
for the respondent has contended that as 
this transaction was some 16 years after 
the testator s death and many years after 
the partition of 1911, it was entered into 
when the estate of the testator was really 
in the hands of the beneficiaries and the 
lady had not at that time the character 
of an executrix. He says further that 
if one looks at the document one finds 
nothing in that to constitute a claim on 
her behalf to be the executor. Ha con- 
tends further that if she be regarded as 
an executor then the transaction is 
simply this that she has borrowed cer- 
tain money for the benefit of her trust 
and that she alone is liable in law on any 
promise to repay that money. It may 
of course be the duty and the power of 
an executor to pledge or sell the assets 
in order to obtain money, but it is not 
contended that there is in this document 
any security to Ha]i Meah Mahomad 
which in the present circumstances can 
bo enforced. Therefore he says — and he 
quotes authority for the proposition — that 
the claim, if the lady be regarded as exe- 
cutrix, was a claim against herself and 
that there was no claim against the 
minor or against his e'^^tate. The line 
of cases upon which bo relies contains 



J928 


SHiiK Abdui/ Karim v. Thakordas (Kankin, C. J.)* Calcutta 847 
• • 


i 3 uoh well'knowa oases as Farhall v. 
Farhall (l). The whole law on fche 
aubjeofe may be fouad summarized in 
Leake on oonfcraofcs afc p. 1265. If, 
again, the lady be looked at as the natu- 
ral guardian of the minor’s property then 
it may be that being free from the 
restrictions imposed by the Guardians and 
and Wards Act, she would have power to 
mortgage the property in a proper course 
of administration or for neo6:3sity. But 
again it does not appear that there is any 
such mortgage or sale of the minor’s pro- 
perty entered into by this document. He 
contends that if the plaintiff has to reco- 
ver on contract the only defendant 
against whom he can shape a case of that 
-sort would be the mother herself. 

Sir Benod Mitter, on the contrary, has 
'Contended that, while he does not dispute 
■ the doctrine of Farhall v. Farhall (i), if 
you find that an executor or a guardian 
is managing a property on behalf of a 
aniaor then those acts if properly done 
will bind his beneficial interest and he 
•says that this instrument of 23rd Janu- 
ary 1919 should bo looked at really as a 
lease by the mother of the property be- 
donging to the son. It is a lease on the 
term that certain rents should bo paid in 
advance, and, therefore, when the lender 
sues to recover his advance ho is entitled 
•to have recourse not merely to the lady 
lierself but also to the son’s estate; for 
the* present purpose it is not actually 
meoessary that this Court should decide 
ithat question but I have no doubt that 
it is a serious question and that to this 
-suit the minor had a defence of a very 
substantial character. I doubt exceedingly 
whether on that document or on any facts 
that have been brought out in this case 
there was any cause of action against the 
minor However, for the present purpose 
it is not necessary to do more than to say 
that it is not a cise to which no reason- 
able defence applies. I entirely agree 
with Sir Banode Mitter when he says 
lihat in a case of this sort it is no use 
.paying any attention to a purely imagi- 
nery dafencJ. One has to find out as 
best as he can whether there was any 
really substantial defence with a real 
prospect of success. In m judgment, 
the present case is one in which there 
was shch a defence. That being so what 
Jaas happened in this case ? It is quite 
Ti) L1872J 7 Oh. 123=41 L. J.Ch. i4b=.:iO 
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true that on the face of the plaint the 
plaintiff was claiming that the mother 
should represent the infant. It is quite 
true that the vakil who acted in the 
matter was acting on behalf of both. 
Whether he did or idid not have a pro- 
perly executed power has in the circum- 
stances of this case no importance. What 
happened was that be got a fortnight’s 
time to put -in a defence. There was a 
further adjournment and no appearance 
and the Court decreed the suit in such a 
way as to show that it was present to 
the minds of the Court that it ‘was deal- 
ing with the estate of an infant as well 
as with the liability of Sudhamoyee 
Dasi. 

The first question, therefore, which 
arises is, putting aside for the moment 
the question of adverse interest, whether 
this case is within the doctrine of the 
well-known case of Walian • v. Banke 
Behan Prasad Singh (2) decided by the 
Privy Council In my opinion this case 
is very fat indeed from Wahan's case 
(2) apart altogether from any question of 
adverse interest In that case there had 
been a suit. There had been various 
appearances by the mother as in the 
character of guardian of the infants. It 
is true that on the day of hearing no ap- 
pearance was made and that actually at 
the trial no fight was put up on the in- 
fant’s behalf. The Privy Council in 
dealing with the matter was of opinion 
that the infants were effectively repre- 
sented in that suit by th^lr mother and 
with the sanction of the Court. “ There 
is nothing to suggest ” say their Lord- 
ships, 

th'it their interests were not duly protected. 
The only defects which c.^n be pointed out are 
that no formal order appointing the mother of 
the now plaintiffs to bo their guardian ad litem 
is shown to have been drawn up, and that it is 
not definitely shown that any attempt was 
made to serve the summons in the former suit 
upon the infants personally, or upon their 
mother, a pardanashin lady, before serving it 
upon Gajadhar, the only adult male member 
and the karta of the family. It has not been 
shown that the alleged irregularities caused 
any prejudice to the present plaintiffs; nor in- 
deed could there well be any, since it has been 
found that the original debt was one for which 
the present plaintiffs were liable. 

Now, the present case is not a case in 
which I am prepared to say that there is 
nothing to suggest that the interest of 
Thakur Das ^as not duly protected. It 
“WTi503J~^ Cal. 1021^30 i. aT 182=8 Sar* 
f P. 0.), 
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is nob a cage in which I ana now satisfied 
that the claim against Thakur Das was a 
claim to which there was no answer. 
It is one thing, when all that is wrong 
with the proceeding that a formal 
order which should have been recorded 
has not been recorded, to give validity to 
jthe proceeeding. It is another thing al- 
'together when you have a case in which 
ithere appears to have been substantial 
jdefence and that defence was never raised 
'at all. In my judgment, were we to hold 
in this case that the rule in Walian v. 
Banhe Behari Prashad Svngh (2) covered 
a case of this sorb wa would be opening 
the door to fraud and malpractice and 
opening it very wide. 

The next question which arises is the 
question whether or not the mother was 
a person disqualified from being a guar- 
dian by reason of adverse interest. The 
learned Judge on the original side has 
treated this matter as too obvious for 
argument and has said that the contrary 
was nob really contended before him. He 
says: 

It was to the mother’s interest to saddle on 
to the son’s estate what WiS prirai f loio upon 
the face of the document a personal liability 
of her own. 

Sir Benod Mitter has very properly 
pointed out that while in a sense it is 
true that if no judgment went against 
the son's estate she would remain solely 
liable upon a decree against herself, 
nevertheless if you look at the realities 
of the position disclosed at all events 
by the lady's petition to this Court for 
appointment as certificated guardian you 
will find that the son’s property was the 
only source of maintenance and support 
belonging to either of them. Accordingly 
Sir Benod points out with great force 
that if this lady’s interests are to deter- 
mine the matter a calculation of her 
interest would probably show that the 
best thing in the world for her would be 
to defeat the Small Ciuse Court suit as 
against Thakurdas and allow it to end 
merely in a personal judgment against 
herself which could not be executed 
against her personally and to pay which 
she had no assets. It would, he points 
out, have done her very little harm to 
have a judgment against herself. Had 
this case arisen for decision upon this 
question I would have had. some diffi- 
culty in holding upon such grounds thet 
there was not an adverse interest. Prima 
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facie the interest was adverse and prima 
facie it is to the interest of a person even 
if he has no a-secs either to escape a per- 
sonal judgment or to get some one else 
toshare with him the burden of the money 
to be paid. It is in this .case nob neces- 
sary to proceed upon this ground and I 
would desire in particular to guard my- 
self against holding that in any case 
whore a guardian ad litem is appointed 
by a Court the parson afterwards by 
showing adverse interest can 'get a right 
to treat the decree as a nullity. I doubt 
extremely whether the case of Bashid' 
un-nisa v. Mahomad Ismail Khan (3), 
which is relied upon for that proposition 
really goes so far and I am not to be 
taken as subscribing to everything that 
is said in the case of Sellappa Goundan 
V. Masa Naiken (4). But it is clear 
enough that in a case like this where 
there was no appointment by the Court 
at all an adverse interest would intro* 
duoa an element that would make it im- 
possible to apply the doctrine in Wa- 
Itan's case (2). That proposition was 
nob disputed and I believe that to be 
right. 

On the whole it appears to me that 
the conclusion arrived at by the learned 
Judge is right and that this appeal 
should ha dismissed with costs payable 
to the plaintiff. 

The oross-objeobioQS are dismissed 
without costs. 

C C Chose, J. — I agree. 

M R /r K, Appeal dismissed, 

’TSrn^j si'ATi.' i.“a. 

168 (P. C.). 

(4) A. I. R. 1924 ]\Ud. 297^47 Mad. 79. 
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Rankin, C. J, and Mqkherji, J. 

Jogesh Chandra Kundu and others — 
Defendants — Appellants . 

V. 

Eadha Gobinda Rai and others — 
Plaintiff Respondents. 

Appeal No. 1816 of 1925, Decided on 
3rd May 1928, from appellate decree of 
Sub-Judge, Zillah Dinajpur, D/- 8th 
April 1925. 

(a) Bengal Tenancy Act, S. 87 -^Abandon- 
ment — Mortgage of a non- transferable occu- 
pancy holding — Mortgagee subsequently forclos- 
ing and getting possession — This amounts to 
abandonment. 

There oan be no distinotion between a salo 
of a whole holdinir and a morfegatre of the whole 
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holding whore the mortgagee has fordblosed 
and been given possession by the Court. In the 
case of a non-transferable occupancy holding, 
such a transfer amounts to abandonment such 
as entitles the landlord to re-enter. Anything 
short of showing that the interest of the tenant 
has ceased will not entitle landlord to re-ente r 
The mere fact that the tenant is allowed to live 
in the house after delivery of possession does 
not affect the principle : 42 CnZ, 172, Kxpl. & 
nel. on. LP 819 G 2 ; P 850 G IJ 

(6) Bengal Tenancy Act, S. 87 — Abandon- 
ment— Transfer of a part only or not by xoay of 
sale — Landlord cannot recover possession %n 
the absence of abandonment. 

Where the transfer is of a part only or not 
by way of sale, the lindlord, though he has not 
consented, is not ordinarily entitled to recover 
possession of the holding unless there has been 
'inter alia) an abandonment within the meaning 
of this section 42 Cal. 172, Foil. [P 849 C 2j 

(c) Bengal Tenancy Act, S. 87 — Suit for eject* 
ment on the groand of abandonment — Mortgage^ 
obtaining possession by foreclosure — Alortgage^' 
must prove that inference of abandonmenl' 
should not he draion. 

Where in a suit for ejectment on the ground 
of abandonment by the original tenant, it is 
shown that the defendant is mortgagee who 
hall foreclosed and taken possession of the 
holding, the burden of proof is on the mort- 
gagee to show why the inference of abandon- 
ment should not bo drawn. [P 850 G IJ 

Gunada Ghardti Sen auJ Prafulla 
Chandra Nag — for Appellants. 

Dwarka Nath Gliakravarti and Asita 
Banjan Ghose — for Respondents. 

Rankin, C. J. — This is a suit by a 
zemindar against certain defendants who 
ape now the appelh^nts before us. But 
about the lands in Sch. 2 for which 
the lower appellate Court has given the 
plaintiff a decree, no question arises here. 
The question that arises is with regard 
to the lands of Sch. 1 to the plaint, 
and it appears that those lands were 
originally covered by a non-transferable 
occupancy holding of whicli the tenant 
was one Bong Mandal. Tt further appears 
that this tenant Beng Mandal in 1907 
granted a mortgage over this holding to 
the defendants. It also appears that 
the defendants sued and- obtained a fore- 
closure decree and that in 1911 and 
later on in 1921 they obtained symbolical 
delivery of possession through Court. 
Some question has been raised as to the 
delivery of possession in 1921 But there 
was delivery of possession in 1921 as 
appears from the document which the 
learned lower appellate Court relied on. 
In these circumstances the question arises 
whether or not there was an abandon^ 
ment of the tenancy by Beng Mandal 
1928 C/107*& 108 


some time prior to Janua'ry 1922 when 
the plaintiff instituted his suit. On that 
question it appears to me that our first 
resort should be to what is laid down by 
the Full Bench in the case of Dayamoyi 
V. Annoda Mohan Boy (l), and the prin- 
ciple that is there laid down is this that 
where the transfer is a sale of the whole 
holding, the landlord, in tho absence of 
his consent, is ordinarily entitled to enter 
on the holding ; and the first question is 
whether there is any difference in the 
case between a sale of the whole holding 
and the case of a person who has granted 
a mortgage where the mortgagee has 
subsequently foreclosed and been given 
possession by the Court Tn my opinion 
there can be no distinction between those 
two cases. Tho present is not mere case 
of mortgage any longer. Accordingly it 
seoms to me that we must apply the 
principle that ordinarily in these circum- 
stances the Court will directly infer that 
there has been an abandonment such as 
entitles the landlord to re-enter. It ap- 
pears from the statement of the principle 
given by the Full Bench that this infer- 
ence of law — while it is an inference of 
law on the same lines as those laid down 
by S* 87, Ben. Ten. Act — is not of itself a 
direct application of that section. The 
statement goes on to say that where thei 
transfer is of a part only of the holding,' 
or not by way of sale, the landlord, 
though he has not consented, is not ordi- 
narily entitled to ‘recover possession of 
the holding unless there has been (inter 
alia) an abandonment within tlie meaning 
of the section. 

Applying those principles what appears 
in the present case is this : Taking the 
matter as in 1921 when for the second 
time delivery of possession obtained from 
the Court, it appears that for about a 
year after that Beng Mandal himself 
was allowed to remain in the house or 
homestead. He appears to have died in 
about a year’s time Secondly, the ques- 
tion arises as regards certain of the lands 
of the holding that had been sublet by 
Beng Mandal to tenants. As regards 
them, the delivery of possession would 
immediately put those tenants in tho 
position of having attorned to the defen- 
dants. Thirdly, the question arises as to 
whether or not any of the lands which 
Beng Mondfi-l used to cultivate continued 
^ (1/ L18i5] 42 Gal. 172^=20 G. L. J. 52=2f I C 
* 6a:±:18 C. W. N. 971 (F.B.). ' * 
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to be cultivated either by him or by his 
sous or heirs On that point the Courts 
have ditfered. The learned Subordinate 
Judge has taken the view that it is not 
proved to his satisfaction that after 
the delivery of possession in 1921 Beng 
Mandal was in possession of any other 
land of the jote at all. It appears also 
from the Munsif’s judgment that what 
seems to have happened was that Beng 
Mandal hung on in the house until he 
died and that his sons and heirs removed 
here and there at other places, and in 
these circumstances we must taka that 
finding of fact to be that it is not proved 
that Beng Mandal was in possession of 
any of the other lands. 

It remains, therefore, as a special 
matter for consideration in this case to 
take note of the fact that the tenant was 
allowed to go on till ho died in a space 
of about a year in the house. One has 
to ask oneself whether that is a circum- 
stance that would remove this case as a 
matter of law from the ordinary category 
In my judgment that would not be 
suificient in itself to show that Bang 
Mandal who luid mortgaged, who had 
been foreclosed, who had allowed symbo- 
lical possession to be obtained against 
him was still professing or intending 
to discharge his responsibility to tho 
zemindar treating himself as responsible 
for the rent [ sea no reason because of 
that fact which is readily explained by 
the permission of tho defeniants to say 
that the ordinary inforeneo of abandon- 
ment should not be drawn. In thxt view 
of the case the learned Subordin ito Ju Iga 
is right in putting the burden upon the 
defendants Once it is shown tliat tliey 
are mortgagees who have foreclosed and 
taken possession I think that the burden 
of proof is on the defendants to show 
why tho inference of abandonment should 
not be drawn ; and as they havo not 
managed to show that there was any 
occupation of the lands it seems to rne 
that tli^e learned Subordinate Judge’s 
judgment should be upheld. 

Mr. Dwarka Nath Chakravarti as part 
of his argument endeavoured to maintain, 
if I rightly understood him, that in this 
case the plaintill could succeed against 
the defendants short of showing that the 
interest of the original tenant Beng 
Mandal had come to an end.* I see no 
reason to alter my opinion or to- change 
what I havo said in the case of Eamesh 
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Chandra v. Daiba Charan (2). It was 
contended that under Daijamayi s case 
(L) because a transfer was valid between 
the transferrer and the transferee there- 
fore when the landlord came to sue the 
transferee on the ground that he was a 
mere trespasser and had no title, the 
trespasser was in this position that lie 
could not assert any title and still could 
not deny that the whole of the tenant’s 
title had vested in himself and therefore 
had loft tho transferrer. It is said that in 
these circumstances the transferee could 
not set up juiterbi of the transferrer. 

With tho greatest possible respect I 
dissent from that principle It seems to 
me to bo a perversion of the true prin- 
ciple If the landlord can say to the 
transferee “you have got no title” the 
transferee can ro /orti to the landlord upon 
that basis ; and it is for the landlord to 
show that he has an immediate right to 
possession ; hence I am wholly unable 
to see that short of showing abandoii* 
inent a suit of that character can succeed 
at all. 

In this case, therefore, I think that 
under Dayaffiayi's case (l) the zemindar 
succeeds in showing abandonment, and 
I think, therefore, that this appeal should 
be dismissed 

I do not think that it would bo reason- 
able at all to send the matter back for 
any further investigation. It seems to 
mo reasonably clear that tho Subordinate 
Judge took a view upon which the prin- 
ciples of law which I have endeavoured 
to state are applicable. 

This appeal is dismissed with costs. 

Mukherji, J. — I agree. 

W s/r K Appeal (hsmissed. 

(2) A. i. K. I92i Cal. 900. 
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Mitter, J. 

Sm. Manikya Bev:a — Plaintiff — Peti' 
tioner. 

V. 

Fushpa Charan Majhi and others — De- 
fendants—Opposite Parties. 

Civil Rule No. 447 of 1928, Decided on 
11th July 1928, against the decree of 
Small Cause Court Judge, Dacca. 

{a) Limitation Act, S. 19 — Plaintiff deposi- 
tbig certain sum with defendant 1 and father 
of defendant 2 — Defendant 1 admitting de- 
posit in xoritten staterfient in partition suit by 
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mother of defendant 2 as next friend — Defen- 
dant i and mother of defendant 2 accepting bg 
joint petition awxrd made on reference of par- 
tition suit to arbitration by which defendants* 
liability with regard to deposit was declared — 
Written statement coupled with award and 
joint petition amounts to promise by defen- 
dant 1 to pay debt. 

PlaintiH sued for return of Rs. 500 deposited 
with defendant 1 and the father of defendant 2. 
PlaintitFs suit was^ dismissed on the ground 
of limitation. In a suit for partition which 
was instituted by the mother ot defendant 2 .is 
his next friend a written statement was put 
in by defendant 1 in whioh he admitted this 
deposit by the plaintiff. In the partition suit 
the matter was referred to arbitration and an 
award was made on lOfch September 1924 by 
which the liability of defendants 1 and 2 was 
declared in equal sh ires with regard to what- 
ever was the deposit made by the plaintiff. 
That award was aocepted by a petition to which 
})oth adofondant. 1 and the mother of defen- 
dvint 2 were parties. 

Ifc/cZ: th it ‘the written stitcment coupled 
wibn the award and joint petition amounted to 
a promise by defendant 1 to p ly the debt. 

[PS51 G 2] 

(6] G.ntra^t S. 1 rn>it dian of infant 
cannot /jro/a/su to pi<j deb^ Lirtcd by limi- 
tafion. 

It is not open to tbe guardian of an infant 
to mi!ve a promise to p ly i debt which is barred 
by limitation within the mcuiing of S. 25. 

LP852 C IJ 

(c) hi.nitation Act, tS. Ac know led g me nt 

ma le in a document to which a editor is not a 
party is valid. 

It is not necessary that the acknowledgment 
should bo made in a doeumeat to which the 
creditor need be a pirty and an acknowledg- 
meijt made in a document to which the creditor 
is not a party -is a valid ooknowledgment: Mi 
Cal. 1047, Foil, [P d52 0 ij 

(d) Limitation Act, S. 21 — Acknowledgment 
not stating amount of liability acknowledged 
by guardian is not proper. 

An acknowledgment which does not state the 
amount of liability in respect ot which the 
guardian of minor acknowledged his liability is 
not a proper ‘icknowledgraent. [P Ml G Ij 

Jati^h Chandra (htha — fou Petitionor 

Be pin Chandra Bose — for Opposite 
Pcirtias. 

Judgment. — This rulo was issued oa 
the op])osit 0 party who are defendants 1 
and 2 in the suit to show ciuse why the 
judgnaent and decree of the Small Cause 
Court at Jdicca dismissing the suit of 
the plaintiff who is the petitioner before 
me should not be set aside. It appears 
that plaintiff deposited the sum of 
Es. 500 with her relations who are defen- 
dant 1 and the father of defendant 2 
The defendants refused to return this 
money and this has given rise to the 
cause of action for the suit. The Small 
Cause Court Judge found on the evi- 


dence that plaintiff had deposited the 
money in question with defendant 1 and 
the father of defendant 2 but dismissed 
plaintiff’s suit on the ground of limita- 
tion. It appears that in a suit for parti- 
tion which was instituted by the mother 
of defendant 2 as his next friend a written 
statement was put in by defendant 1 
in which he admitted this deposit by 
the plaintiff In the partition suit 
the matter was referred to arbitration 
and an award was made on lOth Septem- 
ber 1921 by which the liabilities of de- 
fendants 1 and 2 were declared in equal 
shares with regard to whatever was the 
deposit made by the plaintiff. The 
amount of the deposit was not stated 
in the award. That award was accepted 
by a joint petition to which both defen- 
dant 1 and the mother of defendant 2 
who is said to be his lawful guardian 
were parties So far as the liability of - 
defendant 1 is concerned it seoms to be 
clear that the written statement which, 
was put in by defendant i coupled with| 
the award and the petition ot 11 th Sep-' 
tember 1921 amount to a promise to pay 
the debt which was due to plaintiff by 
reason of the deposit. The suit was in- 
stituted within three years from the date 
of the joint petition which was put in on 
11th September 1921 Consequently 
limitation could be saved if Art. GO, Lim. 
Act was hold to apply Article 60 is the 
proper article applicable seeing that 
plaintiff’s own case is that this was 
money which was deposited with defen- 
dant 1 and father of defendant 2 under 
the agreement that this money was pay- 
able on demand by her. So far as defen- 
dant 1 is concerned, as I have already 
Slid, limitation is saved by reason of the 
acknowledgment made in the written 
sbaboment and the subsequent joint peti- 
tion of lith September 1921. The 
decree of the Small Cause Courc Judge 
in so far as it dismissed plaintiff’s suit, 
in its entirety must be set aside. T^hero 
will be a decree against defendant 1 for 
the sum of Rs 250 (Rupees two hundred 
and fifty only) with interest at six per 
cent, per annum from the dato of the 
demand in Magh 1333 up to the date of 
realization 

It remains to notice the argument of 
the learned advocate for the petitioner 
that the suit should also be decreed against 
defendant 2.. It appears that defendant 2 
is an infant. There was a demand for 
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this debt during the lifetime of his 
father Madhu Majhi. The father is said 
to have died six or seven years prior to 
the institution of the suit and it was 
not open to the guardian of the infant 
to make a promise within the meaning 
of S 25, Contract Act as according to the 
leadings of the learned Subordinate Judge 
'the debt of the plaintiff was barred by 
the Statute of Fjimitation. It is said, 
however, that this petition of 11th Sep- 
tember 1924 was put in at a time when 
the claim had not become barred by the 
jStatute of Limitation. It appears to me 
'that the petition standing by itself taken 
I with the award is not a proper acknow- 
ledgment within the meaning of S 19 
‘read with S. 21, Limitation Act. The 
jsum showing the liability of defendant 2 
is not mentioned. It is true that in that 
award the present plaintiff was not a 
party but it is not necessary in view of 
the decision of the Judicial Committee 
of the Privy Council in the case of 
Maniram Seth v. Seth liupchand (l), 
that the acknowledgment should be 
made in a document to which the plain- 
tiff need be a party. However that may 
bo, it appears to me that the acknowledg- 
ment was not the proper acknowledgment 
as it did not state the amount of liabi- 
lity in respect of which the guardian of 
the defendant acknowledged the liability 
of defendant 2. 

In these circumstances the suit will 
be dismissed so far as the liability of 
defendant 2 is concerned. There will be 
a decree, as I have already said, against 
defendant 1 for a sum of Us 250 (Rupees 
two hundred and fifty only) withdnterest 
at six per cent, per annum. The rule is 
made absolute to this extent. There will 
be no order as to costs 

D.R /h.K Bide partly made absolute 
(1) L1906] 33* Oaf. 1057 -33 I. A. 105-10 
C. W. N. 874 (P. 0.). 
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Mallick and Gaklick, JJ. 

Gopal Chandra Goldar B>rid another — 
Defendants 1 and 3 — Appellants. 

V. 

Shashi Bhusan Dutta and others — ■ 
Plaintiffs — Respondents. 

Appeal No. 2683 of 1925, Decided on 
6th June 1928, from appelldte decree of 
Addl. Dist. Judge, Khulna, D/* 28ih 
July 1925. 


Civil P, C,, S. 11 — Compromtse decree on 
basts oj , a Coinviisstoner' s map — Court %n 
subsequent iuit\ cannot go ^%nio the correct- 
ness or otherwise of the map. 

.4 sued H for recovery of khas possession of 
some lands. The lands in dispute were in* 
eluded in a bigger area which formed the sub- 
ject-matter of a previous litigation between the 
same patties, whicli was compromised and in 
whioh a decree was made in accordance with 
a Gommibsioner’s map. In the present suit 
the lower Court held that* the Commissioner 
111 the litigation had committed a mistake and 
came to the conclusion that the disputed lands 
fell to the phare of A. 

Held : that the lower Court was wrong in 
law when it went behind the compromise de- 
cree and proceeded to consider the question 
whether the Commissioner had committed any 
mistake m preparing the map. It ought to 
have proceeded in determining the case on the 
the basis of the Commissioner’s map as such. 

• [P 853 C 1] 

J. N. Kanjilal and Mukunda Behary 
Mullick — for Appellants. 

Braja Lai Ghakravarty and Srish 
Chandra Dull — for Respondents. 

Judgment. — This appeal arises ®ut 
of a suit for recoveiy of khas pos'^ossion 
of some lands -on a declaration of the 
plaintiffs’ title thereto. It appears that 
the lands in dispute in the present case 
are included within a bigger area which 
formed the subject-matter of a previous 
litigation in the year 1889. The suit 
between the parties in tho year 1889 
was compromised and a decree was made 
therein in accordance with tho petition 
of compromise that was filed. By that 
decree of compromise it was decreed that 
the lands consisting of plots Ka, Kha, Ga, 
Gha and Una lying just on the west of 
plot No 1 as shown in Gangesh Babu 
the Commissioner’s map that was pre- 
pared in the case and which was found 
to belong to one Rajamuddi Sboikh were 
to be divided in the proportion of 11 and 
8 and the ll/19ths share lying on the 
east was to go to the plaintiffs and tho re- 
maining 8/19th9 share to go to the de- 
fendants. In the year 1902 there was 
another litigation between the parties 
relating to a small plot of land and in 
that litigation there was a Commissioner 
appointed who relaid the map prepared 
by Gangesh Babu in the first litigation 
namely of the year 1889 According 'to 
the plaintiffs an the present case the 
lands in dispute lie within their ll/19ths 
share of the subject-matter in dispute in 
the litigation of 1889 while according 
to the defence the disputed lands lie 
net within the plaintiffs’ share but 
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wifchia the share of .the defendants. A 
Pleader, Babu Abinish Ohandra Muker- 
jeo, was appointed a Commissioner in 
the suit which has given rise to the pre- 
sent appeal, Abinash Babu relaid the 
western boundary of plot No. 1 in the 
map prepared by Ganesh Babu and the 
Court of first instance accepted the map 
prepared by Abinash Babu and on the 
basis of x\binash*Babu’s map came to the 
conclusion that the lands in dispute were 
included within the defendants’ share 
and not within the share of the plain- 
titl's and on that finding .the trial Judge 
dismissed the plaintilfs’ suit. On ap- 
peal, the lower appellate Court reversed 
the decision of the trial Judge and hold- 
ing that Ganesh Babu had committed 
a mistake when measuring RajamuddBs 
land cirae to the conclusion that the 
lands in dispufce fell within the share of 
the plaintiffs and on that finding allowed 
the appeal and decreed the plaintiffs’ 
suit. Defendants L and J have appealed 
to this Court. 

The principal contention on behalf of 
|the appellants before us has been that 
jthe lower appellate Court was not justi- 
ifled in law in going behind the compro- 
I'mise decree whereby the land lying just 
Ion the west of plot No. I as shown in 
Gangesh Babu’s map was divided in the 
iproportion of 11 and 8 bstweon the 'par- 
ities. This contention is, in our opinion 
'well founded and should prevail. In the 
Idecree that was made in the suit of 1889 
it was directed that the land that was 
to be divided between the parties in the 
proportion of 11 and 8 was the land 
lying just on the west of ploj No. 1 as 
depicted on Gangesh Babu’s map. It is 
true that in the decree it was also ^stated 
jhat plot No 1 was the land of Raja- 
muddi But there is nothing in the de- 
3r00 to show that the land was just on 
ihe west of Rajamuddi’s land, was to be 
livided between the parties in the pro- 
portion of II and 8. That being so, if 
ihe CO npromise decree in the litigation 
3 f the year 1889 is to be given effect to, 
the lands lying just on the west of plot 
No. 1 as shown in Gangesh Babu’s map 
must be held to have been the land that 
was directed to be divided between the 
parties. Whether Gangesh Babu had 
made any mistake in plotting plot Nof 1 
in his map was not a question which 
cculd be legitimately gone into in the 
cresenb litigation. THe compromise de- 


cree was based on Gangesh Babu’s map 
and no matter whether the map of Gan- 
gesh Babu wherein he showed where the 
western boundary of plot No. 1 was, was 
right or wrong, the lower appellate.Court 
ought to have procaeoded in determining 
the case on the basis of that map of 
Gangesh Babu This map prepared by 
Gangesh Babu has been relaid in the 
present litigation by. a pleader Commis- 
sioner as observed before and this ploadar 
Commissioner has in‘ his map depicted 
the western boundary of plot No 1 in the 
map of Gangesh Babu. It appears that 
no exception was taken to this work of 
relaying as done by Babu Abinash and 
if Abinash Babu’s map showing in it 
the western boundary of plot No 1 as 
it is to be found in the map prepared by 
Gangesh Babu is accepted as correct 
there can be no dispute that the disputed 
property would fall within the share of 
the defendants and nob the share of the 
plaintiffs We are, therefore, of opinion 
that the lower appellate Court ought to 
have proceeded to determine the case 
on the basis of the map as prepared by 
Gangesh Babu which was the basis of 
the compromise decree in the Ijbigation 
of 1889 and that the learned Additional 
District Judge was wrong in law when 
he went behind ithe cemproraise decree 
and proceeded to .consider the question 
whether Gangesh Babu had committed 
any mistake when measuring the land of 
Rajamuddi. 

In view of the aforesaid observations 
the appeal must be allowed, the decree 
of the lower appellate Court set aside 
and that of the Court of first instance 
restored. The appellants will he en- 
titled to their costs in all Courts. 

W S./r K. Appeal allowed, 

A. I. R. 1928 Calcutta 853 

SUHRAWARDY AND GaRDICK, JJ. 

Emperor — Petitioner. 

V. 

Kisori Mohan Chaudhuri and others 
Opposite Parties 

Reference No 8 of 1928, Decided on 
4th September 1928, made by the Dist. 
Judge, Rajshahi, D/- 25th July 1928. 

Legal Practitioners Act, S. 13 The con- 
duct of a pleader should not be incojisistent 
with the position he holds in the administration 
of Justice , 

•a legal ‘practitioner, as any other person* 
has a right to entertain political cpinicriE 
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which may or may not; be accapfcable to the 
authorities, liut having obtained license to 
practise in Courts, if he acts inconsistently 
with the position which ha has obtained by 
virtue of the license granted to him. ha abuses 
it and brings himself witnin the four corners 
of the Legal Practitioners Act : A. I. U. 1922 
Cal. 513 and A. I. It. 1922 J\ C. 351, Foil. 

rp 851 G 2] 

The acGion of legal practitioners counselling 
the public not to attend Court and thereby 
interfering with the administration of justice 
amounts to misconduct within the provisions 
of S. 13. [P 851 C 2] 

Surendra Nath Guha —for the Crown. 

A. N. ChoLuUiuru^ Krishna Kamal 
Ma lira , liireswar Baqchi^ Jatindra 
Mohan Choiulhury , Manindra Nath Boy, 
Dinesh Chandra Roy and Jitendra 
Kamar Sen Gupta— (oi' Opposite 
Parties. 

Judgment — In this matter throe 
pleaJer-i of R ijshahi J edge’s Court have 
been called upon undor S 13, Legal 
Practitioners Act to show cause why 
they should not be dealt with under 
S. 11 of the Act. We have hoard the 
learned Senior (1 ^verriment Pleader and 
Mr. A. N Glmudhury, counsel, who ap- 
peared on hohalf of the pleaders. In the 
present aase vve do not propose to pass 
any sontenco or take any action under 
B. 11, Legal Practitioners Act, our rea- 
sons being —first, that no untoward 
result followed from the aob of the 
pleaders as has been admitted by the 
learned District Magistrate The work 
of the Court was not hampered and it 
appears that the notice or manifesto 
signed by the pleaders did not have any 
appreciable edoct in the locality. The 
learned Magistrate was willing to drop 
the proceedings if the pleaders admitted 
that their action had been wrong and be 
has referred this matter to us for the 
purpose of vindicating the principle in- 
volved ; secondly, there is no evidence 
of the publication of the manifesto. It 
may be presumed that it was published; 
))ut then there is nothing on the record 
to show whether it was published and 
the extent to which it was published. 
Thirdly, that the ploadeis who signed 
the manifesto are three out of more than 
one hundred pleaders practising in the 
Judge’s Court at Rajshahi. They do not 
seem to occupy such an influential posi- 
tion as to persuade the litigants not to 
appear in Court as is clear from the fact 
that there was no stoppage of work o’f 
the Courts on that day. 
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Though in the circumstances of this? 
pSirticular case we are not inclined to 
take any action we express our strong 
disapproval of the conduct of the 
pleaders concerned. A legal practitioner, 
as any other person, has a right to en-; 
tertain political opinions which may or! 
may not be acceptable to the authorities j 
Bub having obtained license to practice! 
in Courts, if he acts inconsistently with 
the position which he has obtained by| 
viriue of the license granted to him, hel 
abuses it and brings himself within the* 
four corners of the Legal Practitioners' 
Act. This was the view taken in 
Emperor v Rajani Kanta Bose (l), 
Shankar Ganesh ‘ Dahir v. Secretary of 
State (2j. It seems that the warning 
given by this Court in Rajani Kanta's 
case has had no etfeeb Though in the 
eircumstances of this case we refrain 
from taking any action it must be under" 
stood as a rulo that the action of legal 
practitioners counsolling the public riob 
to attend Court and thereby interfering 
with the administration of justice is one 
which cinnot be lightly dealt with. 
With these remarks we direct that no 
further action be talcen in this matter. 

A.L /l.K Order accordingly . 

(1) "a. I.'R. 1922 Oal. 515 “19 Cal. 732 ‘('s.B.> 

(2) A. I. R. 1022 P. 0.351 — 49 0^1.845- 
49 I. A. 319 (P. 0.) 
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Coming and Mukhehji, JJ. 

Gopeswar Sen and others — Defendants 
— Appellants. 

V. 

Burdtvanadhipati Mahai ajadhiraj Bi- 
joy Chand Mahatah Bahadur — Plaintiff 
— Respondent. 

Appeal No. 102 of 1925, Decided on 
23rd January 192d, from appellate decree 
of Dist. Judge, Bankura, D/- 9th Septem- 
ber 1921. 

(а) Practice — New plea making further eti- 
dence necessary, cannot be allowed in second 
appeal. 

A point, which \b never put forward in either 
of the lower Courts or even in the grounds of 
appeal, Cannot be allowed to be tiken up for the 
first time in second appeal when it necessitates 
the c.^se to be remanded in order that further 
evidence should be adduced. [P 855 C 1] 

(б) Evidence Act, S. 34 — Hudabandl papers 
— Bengal Tenancy Act, S. 60. — Evi.^Acf S, 32, 

The hudabandi papers are admissible in evi- 
dence to rebut the presumption under S. 59, 
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Ben. Ten. Act but do not by themselves charge 
a person with liability. They are admissil^e 
under S. 32, S. 34, does not apply : 16 C. E. J. 
328, E.rpl,; A. I, It. 1927 Cal. 855, Rel. o?i. 

[P 356 C 1] 

(c) Evidence Act, S. 32, Cl. (2) — Entry by 
itself is insufficient for char j in j a person loith 
lialnhty — (Obiter). 

Per Muherji, J, — The only material differ- 
ence as between an entry relevant under S. 34, 
and one relevant under S. 32, Cl. (2), is that in 
the former case th8 person who made the entry 
may bo available as a witness, while in the lat- 
ter case he is not. Such entries, no matter 
whether they are relevant under one or the 
other section arc not to be considered as alone 
sufficient to cliargo any person with liability : 
28 Bom. 294 ; 10 Bom. L. li 811 ; 16 (; L. J. 
24; und 16 C'. L. J. 328, Doubted. [P 857 G 1, 2J 

C. C. Biswas, K. 0. Ghose and SuJeumar 
Dey — for AppelLmts. 

Brojo Lai Chakravarti and Sarat 
K'imar Milter ilespondcut. 

Cuming, J — The facts of the case out 
of which this appoal has arisen are briefly 
these The landlord applied under S 105, 
Ben Ten Act for the enhancement of the 
rent of a certain tenure. In the Ttecord- 
of- Rights the tenancy had been described 
as a permanent non-tnukurari tenure 
bearing a jama of Us Id 8 7 The de- 
fence was that it was a uiokurari tenure 
and the rent was not liable to bo en- 
hanced. The first Court held that the 
presumption under S 50, B T. Act which 
the defendants had succeeded in establish- 
ing had been rebutted. 

The Court fixed Rs 55 8-0 as the rent 
of the tenanoy. The lower appellate Court 
upheld this decision. 

The first point that has been urged by 
the appellant is that if he can prove that 
he has hold at the same rate of rent for 
20 years it will be presumed not only 
that he bad hold at the same rate of rent 
but that the tenancy was in existence at 
the time of the permanent settlement 
and hence the principles of S. G, Ben. 
Ten. Act apply and that the Court should 
have applied these principles. 

The simple answer to this contention 
is that it was never put forward in either 
of the lower Couits or even in the 
grounds of appeal to this Court. If the 
appellant ouoceoded in the contention the 
case might have to be remanded in order 
that further evidence should be adduced. 
We are not prepared to allow the point 
to be taken for the first time in seoojid 
appeal more specially as it finds no place 
'even in the grounds of appeal to this 
Court. Thfl nexf; noirkt which has hecn 


contended is that the hudabandi papers 
on which the lower Courts have relied are 
not admissible in evidence to rebut the 
presumption under S 50, Ben. Ten. Act 
having regard to the provisions of S. 34, 
Evidence Act The appellant’s main 
reliance is placed on a decision reported 
in Aktoioli v. Tarak Nath (1) Now 
S. 34, Evidence Act, states that books of 
accounts regularly kept in the ordinary 
course of business are relevant whenever 
they refer to a matter into which the 
Court has to inquire hut such statement 
shall not alone bo sufllcient evidence to 
charge a poison with liability. 

Now S 34 does not make books of ac- 
counts inadmissible unless corroborated* 
ft states distinctly that such books are 
admissible but not sufllcient by them- 
selves tochavgo any person with liability. 
Even though they are uncorroborated 
they are still evidence. It is not correct 
to say that such books are inadmissible. 
They are admissible. It is not therefore 
correct to say that such books of accounts 
aro inadmissible unless corroborated if 
required to charge a person with lia- 
bility. It would be more correct to say 
tint though admissible they do not esta- 
blish the facts required to bo proved i.e , 
that a person owed a certain sum of 
money, unless corroborated. 

In the case on which the appellant 
has relied Altoivli v. Tarak Nath (i), 
Mukerji, J., seems to have held that in 
that case tlio jamabandi papers were im- 
properly admitted in evidence Presum- 
ably it was held though this is not quite 
clear that they were inadmissible because 
not corroborated by virtue of S 34, Evi- 
dence Act. 

But S. 34 does not make such books in- 
admissible ifii^t corroborated It makes 
them admissible but provides that by 
themselves they are not sufficient t^ 
charge with liability. If I understand 
that decision rightly it would appear to 
be held that such books uncorroborated 
cannot be used to rebut the presumpbion 
under S. 20* Ben Ten. Act. 

But in the concluding portion of the 
judgment the learned Judge remarks that 
it w’as pointed out in the case of Bam~ 
pyarahai v. Balaji (2), that if a statement 
is admissible under S. 32, corroboration 
would not be needed in terms of S 34 

TITCl^] C.~L~T.T28~-=i7T."G. 266^ 

• C. W. N. 774. 

r-q nQ04l 98 Rnm. 9Q4 = R 'Rotti T. Vt .*iO 
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and that that View was accepted by this 
Court in DuJclia Mandal v Or ant (3). If 
that be so then the decision does not sup- 
port the view the appellant would have-us 
take. In the case of Uined Ali v. Khajeh 
Ilahihulla (4), it seems to have been hold 
that if the talub-baki papers were admis- 
sible under S. 32 (2) it was unnecessary 
to consider whether they were relevant 
undor S 34 

In the case of Dukha Mandal v. W. M 
Grant (3), it seems to have been held that 
if the entries were admissible either under 
S. 32 or S. 31 no corroborating evidence 
was necessary and that they could be 
used to show variation in the rent 

In the Giso of Jonah Bifiwas v Siva 
Kumari Debt (5). it seems to have been 
held that there wore nob the necessary 
elements to bring the papers within S. 32 
and that, therefore, they were admissible 
only undor S 34 and in that case they 
required corroboration 

There is another case to bo also con- 
sidered, an unreported case being ap- 
peal from appellate decree No 3631 of 
1914 decided by D Chatterji and Heach- 
croft, JJ. In that case it was hold that 
these jaraa-wasil-baki papers could be 
used to rebub a presumption under S. 50 
because they do nob by tlieinselvos charge 
any person with liability 

The general trend of the authorities 
would seem to be that if tim papers are 
admissible under S. 32, 8 31 has no ap- 
jplication. There is further authority 
Ifor the proposition that they do not of 
themselves charge a parson with liabi- 
lity if used merely to rebut the presump- 
tion under S. 50 

For the purposes of this appeal these 
authorities are sufficient for the pro- 
position t!iab these papers are admissible 
in evidence to rebut the presumption 
under S 50 

The next question which has been 
urged in appeal is that these entries do 
not rebub the presumption under S 50. 
The question is whether these entries do- 
show an alteration in the rate of rent. 
The particular entry on which the plain- 
tiff-respondent relied to prove the alter- 
ation in thorate of rent is an entry in the 
jama- wasil-baki papers of 1210 and a 
hudabandi of 1201, These are the doou- 

(3) [1912] lf5 C. L. J. 24:=rl6 V. C. 467. 

(4) [1920] 47 Cal. 265=56 I. 0. 3S=31 O-LJ 
68 . 

(5) A. I. R. 1927 Cal. 855. 
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ments or evidence that have been pro- 
duced to show any change of rent. We 
have carefully considered these docu- 
ments and we are not prepared to say 
that on a proper construction of these 
documents any change in the rate of rent 
has been proved for the simple reason 
that it is not possible to say exactly what 
these documents really ruean. 

In the document of 1201 *we find the 
following entry against this tenancy. 

Jama including cesses Es. 19. Less 
Es. 3 and balance jama Es. 16 Total 
jama Es. 16. What the sum of Es. 3 de- 
ducted is, it is imposible to say. 
Equally is it impossible *to say how 
much of the jama is rent and how much 
cesses. That being so the document of 
1201 does not show clearly what was the 
]ama then. There is the same difficulty 
in dealing with the papers of 1210. 
Against this particular tenancy is en- 
tered, detail of Panchak Es. 14. Total 
lama Es 14. Balance jama Es 14. 
J^]xc0S3 after taking accounts Es. 1-8*0. 
Full jarna Es. 15*8 0 

The figure for the full jama Es 15-8-0 
is sicca rupee and equivalent to Es. 
16-8-10 the present jama. So in 1210 the 
rent apparently was the same as it is now 

The respondent would contend that the 
papers show that the rent has increased 
from Es. 14 to Es. Ifi-B'O. I cannot say 
that it does. 

The total jama is shown as Es. 14 and 
the full laraa as Es 15-8-0. What is the 
distinction between total and full jama 
I do nob understand nor do I understand 
what is raenb by “excess after accounts” 
which sum added to Es. 14 make up 
Rg. 15-8 0 

All I can say is that it is not clear what 
those documents mean and that they can- 
not bo construed as proving that there 
has been any change in the rate of rent. 
The result is that the appeal must suc- 
ceed and the plaintiffs’ claim for en- 
hanced rent be entirely dismissed with 
costs in all Courts. 

Mukherji, J. — 1 agree and desire to 
add a few words. 

Section 43, Act 2 of 1855 was as 
follows: 

Books proved to have been kept in the course 
of,bu8iness shall be admissible as corroborative 
and not as independent -proof of the facta 
therein stated. 

^ In S. 34, Act 1 of 1872 the words 
•“regularly kept” We substituted for the 
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words * proved to have been regularly 
kept,” and in the illusfcratioa to the seo- 
tion the word used .is “shows” and not 

proves ” It is apparent, therefore, that 
the law embodied in S. 31, Aot 1 of 
1872 is not quite the same that was con- 
tained in B. 13, Act 2 of 1H55, and this 
seoms to be^conceled on all hands. The 
expressions “cerrotorative evidence,” “in- 
dependent evidenee” and sabstantive 
avidonoe” that are found in many of the 
reported decisions bearing upon S. 31, 
Act I of 1872 are somewhat out of place 
in view of the wording of that section 
and have but been handed down to us 
from the words “corroborative” and “in' 
dependent” that appoarol in B. 13 of the 
old Act and those words as well as the 
word “substantive” that wore used in the 
deoisions thereunder. The present Act 
deals, amongst others, with the relevancy 
of evidence and in some instances with 
its probative value 

Tne plain words of S. 31 indicate 
Miat the section deals with all entries 
in books of accounts regularly kept 
in the course of l)uainesg, in the 
firs*^ place, miking them relevant whan- 
aver they refer to a matter into which 
the Court has to enquire, and nextly, 
providing tnat when such entries are 
sought to be msod as stitamonts ifor a 
particular purpose, namely to charge any 
person with liibility. the/ shall nob 
alone be sudicient evidanoe for thib pur- 
pose. S 32, Cl (2j mikes relevant a 
a state nenb, consisting of an entry made 
by a person who is nob a witnass before 
this Court, in books, not neoassarily 
books of account but, kapb in tha ordi- 
nary course of business A book of *ae- 
jCount miy be one of such books, and 
I whore an entry appears in a book of ac- 
count it comes both under S 32, Cl (2) 
and S 34. The Illustration to S. 31 
makes it plain that if the book of ac- 
count is regularly kept in the course of 
business, the entry will be relevant not- 
withstanding that the person who made 
the entry has nob bean examined to prove 
the truth of the transaction to which the 
entry relates and notwithstanding that 
he is available as a witness. The only 
material diflferenoe as between an entry 
relevant under B 31 and one relevant 
under S 32, Cl. (2) is that in the fordier 
case the person who made the entry may 
ba available as a witness while in the 
latter case he is nob. H .find it very difii- 
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cult to appreciate on what ground the 
legislature could intend to exempt entries 
relevant under S. 32, Cl. (2) from the 
disability that it imposed on entries rele- 
vant under S. 31 by the second part of 
that section, and personally I have al- 
ways felt inclined to take the view that 
such entries, no matter whether they are 
relevant under ono section or under the 
other, are not to be considered as alone 
sufticient to charge any person with 
liability The other view, however, 
namely, that the latter part of B 34 
applies only to such entries which are 
relQvanb only under S 31 and nob under 
B 32, Cl (2) is backed by the high 
authority of Bir Lawrence Jenkins, 
C. J., in tho case of Ram Pyarahai v. 
Bala]i Shridhar (2), and has been ac- 
oapted as correct in other cases (e g , 
Daji Ahaji Khare v Govind, Narayan 
7^ap7t(6), Dukha Mandal v W , N Giant 
(3), Aktoioh V. Taral Nath Ohnse (l). and 
it is perhaps too late to contest it If 
this other view is adopted it should be 
held that it was intended by the legisla- 
ture that where the maker of the entry 
is available as a witness the entry alone 
will not be sufficient proof to charge a 
person with liability but, where the maker 
is not available as a witness but the entry 
is relevant by reason of one or other of 
the conditions mentioned in the opening 
paragraph of B 32 being present, there is 
no statutory obligation to look for any- 
thing else to found tho liability. 

Personally I entertain grave doubts as to 
whether this could have been the inten" 
tion of the legislature or if it was, it 
would nob have been declared in much 
clearer terras. Portunately, however, in 
practice we seldom come across a case in 
which the entry which comes under B 32, 
Cl (2) is really sought to be used alone 
to charge any person with liability The 
present case, in my opinion, is certainly 
nob one of that description. The ekwal 
hudabandi papers of 1201 and the jama- 
wasil'baki papers of 12L0, upo*n which 
reliance has been placed on behalf of the 
plaintiff in the present case, in iny judg- 
ment, have nob been used alone to charge 
the defendant with the liability to pay 
enhanced rent. They heave been used to 
rebut the presumption which the defen- 
dant claims under S. 50, Ben. Ten. Aot, 
aynd quoting the words of Markby, J., in 

(G) [1008] 10 Bom. L. R. 811. 
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the case of Belatt Khan v. Bash Behary 
Moohherjee (7) where jama-waail-baki 
papers were used for a similar purpose, 
I may say : 

1 do not consider that it can be said that 
thcno docuracata have been used alone in order 
to charge the defendants with the liability that 
has been imposed on him. Ha is charged with 
the rent of the land by reison of its occupxtion 
by him, that rent being considered to be a fair 
and (iquitable rent for the land occupied and 
what these documents hivo been used for is not 
to charge him with the liability but to answer 
the claim which he set up to exemption from 
what would be the ordinary liability of a ten- 
ant. It, therefore, seems to mo that those 
doouinents hive not been usoi in this case as 
alone suiriciont to charge him with that liability 
in the sense in which those words are used in 
S. 31, Evidence Act. 

The rleoisioti of Markby, J , was dis- 
sented from by Prinsep and Bose, JJ , in 
Snarnomoiji v Jahnr Muhammad Nasyo 
(8). It should, however, be noted that in 
Belait Khan v. Bash Behary (7J. there 
wore, in fact, other m.aterials on the 
record in support of those papers , and as 
regards the view of Markby, J , as to the 
nature and scope of tlie use of the papers 
when the presumption of fixity of rent is 
sought to bo rebutted by them, it does 
not appear to have been dissented from 
in the other decision referred to above. 
This view of Markby, J., has been ad- 
opted in recent times in this Court in 
the case of Nirod Krishna Ghosc v. Fro- 
di/ot Kumar Tagore (9) where the learned 
Judges D Chatterjeo and Beachoroft, JJ. 
said : 

lb is nob right to say that these papers have 
the cllect of imposing any liability upon the 
tenants. Their elTcct is to rebut the presump- 
tion under S. 60, lien. Ten. Act by showing 
that previous to the years for which uniform 
payment of rent has been shown, there was 
realization of dillorent rates of rent. The liabi- 
lity to enhancement is imposed not by these 
papers but by the law which in the absence 
of the presumption under S. 50 or upon a 
rebuttal of that presumption, imposes a liability 
to enhancGtnq/it on tenants. 

So also in the case of Dukha Mandal v. 
Grant (3), Ilarington, J., and Caspersz, J , 
concurring said that by the jamabandi 
papers tliafe wore similarly used in that 
case 

it was not sought to impose a particular liabi- 
lity on any person, bub it was only sought to 
show what the nature of the tenanoy was. 

I am aware that in Aktoivli v. Tarak 
Nath Ghoseii), the learned Judges of this 
Court suggested that a wider meaning 

TtTTIb? k7 'bid. 

( 9 ) [1882J 10 C. L. R. 545. 

fd) lOlGj 32 1. C. 794. 


should be given to the latter part of S. 34* 
and that though the papers may not 
directly impose the liability they ulti- 
mately lead to that result and they 
treated the decision in Surnomoyi v. 
Jahur Muhammad Nasyo (8) as support- 
ing their view. With the utmost respect 
to the learned J iidges I should venture to 
say that though the point may hava 
arisen in the case of Surnomoyi v Jahur 
Muhammad Nasija (8), it does not appear 
to have been decided in that case ; and 
there is, indeed, very little authority in 
support of this view. Moi cover this view 
if I may say so, ignores the word “alone” 
which appears in the section and to which 
eifact must be given. I should say also 
that the case of Jonah Biswas v Siva 
Kumai I Devi (0) upon which roHaiice 
was placed on behalf of the appellants, 
in this connexion, in my opinion does not 
touch this question 

The fact that okiai hudabandi papers 
and the jania-wasil-baki papers on wkich 
tho plaintiff relies in the present case are 
relevant under S 32, Cl. (2), does not, if 
the latter part of S. 34 does not apply, 
mean that they should necessarily, in any 
event, be regarde 1 as conclusive of the 
truth of tho entries contained in them. 
The evidentiary value of such entries 
when they are sought to bo used against, 
the tenant has got to be carefully ap- 
praised, the entries themselves being scru- 
tinized with care and the circumstances' 
under which they were made being care- 
fully cjnsidered. Tho occasions on which 
they have, without corroboration, been 
implicitly relied on against the tenants 
are few and far between. The reason 
why they find this disfavour is that they 
are made behind the back of the tenants 
and they put the tenants entirely at the^ 
mercy of the zemindar or his agents. 
When, however, there is nothing to sug- 
gest that they were made with a motive 
and all the circumstances point to their 
having been made in the ordinary course 
of business, tho chances of thoir accuracy 
and of the transactions to which they 
relate being true are considerably en- 
hanced. It depends therefore on all the 
circumstances of any particular case whe- 
ther, used for a purpose such as the pre* 
sent, they would require corroboration 
or. not for their acceptance. 

It is unnecessary, however, to discuss^ 
the probative value of the papers now 
before us because i am clearly of opinion 
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that taking them at their face value, 
they fail to establish, with any degree of 
certainty, either that the dofendagat’s 
tenancy came into existence after the 
permanent settlement or that there was 
realization of rent at any time since then 
at a rate different from what the defon* 
dant has now been paying for about a 
century and a quarter. 

W.s /a K. * Appeal allowed. 
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B B Ghose and N. K. Bose, JJ. 

Jahir Mandal — Judgment-debtor — 
Petitioner 

V 

Rani Radha Ramjini Deut and others 
— Opposite Parties 

Civil Rule No. 170 of 192R. Decided 
on 17th July 1928, from Appellate Decree 
of Rub-Judge, Mymonsingh, D/- 22Qd 
November 1927, in Misceilanoous Appeal 
No. 115 of 1927 

Bengal Ten. Avt. S. F]xpl. — Irregu- 

larity due to fraud or negligence also is covered 
by Explanation. 

The quogfcioa whether the proooedinga in 
publishing or ooaductmg the s.ile were regular 
or. not would {<ill within the Explanation, whe- 
ther that irregulirity was due to fraud or negii- 
genoo or for any other reason : 32 Cal. 9o7 

(E . B), Deemed nullified by Expl. ; 16 0. L. J, 
512 and 18 C. W . N. 1‘2G6, Dist.'. Chatter jea. J., 
in ‘2'2 C, Tj. J. 244, Diss. from : A. I. ll. 1627 
Cal. 633, Foil. [P 860 0 2] 

Radhahinode Pal and Jitendra Mohan 
Banerjee — for Petitioner 

Gunada Char an Sen, Annada Char an 
Karkoon and Saohindra Kumar Rvj — 
for Opposite Parties. 

B. B. Ghose, J . — -This rule was ob- 
tained by the judgment debtor in a decree 
for rent which was obtained by the oppo- 
site party for less than Rs. 50 The 
holding of the petitioner was sold for 
Rs. 31 and it was purchased by the decree- 
holder. The sale took place in the year 
1916. The application 'for setting aside 
the sale was made in the year 192G. It 
was alleged that the petitioner was kept 
from the knowledge of his right to make 
the application for setting aside the sale 
by the fraud of the opposite party and, 
therefore, the petitioner was entitled to 
extension of time for making the appH- 
oation under S. 18, Lim. Act. It was 
alleged that the sale was vitiated on the 
ground of uoq' service of^procoss and fraud 


and inadequacy of price. It was opposed 
by some only of the opposite parties. 
The points argued before the Munsiff 
were (l) whether the application was 
barred by limitation, (2) whether the sale 
was liable to bo set aside on account of 
supression of process of attachment and 
sale proclamation or for irregularities in 
publishing and conducting the same or 
on account of fraud, (3) whether the sale 
was bad for inadequacy of price. The 
learned Munsiff held that the petitioner 
was entitled to the benefit of R. 18, Lim. 
Act and, therefore, the application was 
nob barred by limitation. The learned 
Munsiff next dealt with the question as 
to the irregularities and his findings are 
expressed in these words : 

To my mind notioos under O. 21, R. 66, Civil 
P. G., were all suppressed .nid not served. The 
absence of such nofcioes i.s ainateriilirregu- 
1 irifcy vitiating the sale. The proclamation of 
sale is blank. It does not contain tho name of 
the pUce, the date of sale and the amount of 
the decree nor the value of the find to bo sold. 
Everything was d^ne in a hurry. 3'ho provi- 
sions of (). 21, R. 06 were not at all complied 
with. These irregularities in publishing the 
sale are material irregularities vitiating tho 
aaio. To my mind the proclamation of sale 
was also suppressed with fraudulent motive. 

He then found that Darbesh Rarkar 
the Tahsildar of tho landlord was after all 
these lands and seemed to have been a 
party to the fraud with a sinister motive 
to get hold of tho land ; and he tound 
afterwards that it was this Darbesh ho 
took settlement from tho landlord of the 
lands in question after tho auction sale 
and he himself personally was eager to 
got hold of tho lands. Upon these find- 
ings the sale Wras set aside On appeal 
by the decree- holder the Rubordinate 
Judge held that the application was bar- 
red by limitation and in that view the 
Rubordinate Julge did not deal with the 
otiier questions relating to the irregu- 
larities mentioned by tho Munsiff in his 
judgment A second appeal was preferred 
against the decision of the Rubordinate 
Judge by the petitioner which was dis- 
missed on tho preliminary objoefcion 
taken by the opposite party. In the alber- 
native the petitioner obtained this Rule. 

The only ground that has been urged 
before us is that there was no appeal 
from the decision of tho Munsiff to the 
Subordinate Judge having regard to the 
provisions of S 153, Ben Ten. Act. 
Tf^e Munsiff we are told was empowered 
to deal with these matters finally under 
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the provisions of B. 153, Ben. Ten Act, 
and, therefore, no appeal lay It was con* 
tended on behalf of the opposite party 
that as the Munsiff found that there was 
fraud an appeal to the Subordinate Judge 
was competent, and in support of this 
contention the opposite party relies upon 
the Full Bench case of Kali Mandal v. 
Bamsarhaswa Ghakravarti (l). In that 
•case tne question put to the Full Bench 
was whether an appeal lay from an order 
setting aside a sale or declining to set 
aside a sale in execution of a decree for 
rent, as there was no appeal from the 
decree in the suit on account of the pro- 
hibition contained in B 153, Ben Tan. 
Act. Maclean, 0. J., in his judgment in 
that case in answer to the question put 
to the Full Bench relied upon the opinion 
•expressed by himself in the previous case 
of Ganga Gharan v Sashi Bhusan (2) 
In the earlier case of Ganga Charan v. 
Sashi Bhusan (2) as well as in the later 
.case the question was whether tlie sale 
was vitiated on the ground of irregu- 
larity in publishing or conducting the 
sale. Maclean, C J , was of opinion that 
in deciding this the Court has to go into 
the question of conflicting title As he 
put the matter in the case of Ganga 
Gharan v. Sashi Bhusan (2) : 

The opposite party says : This is my land 
because the sale to mo is a "ood sale. The peti* 
Dioner says ; it is iny land because the sale to 
you IS a bad one ; and that was the question 
which was decided by tlic order which was in 
appeal to the Additional District Judge. 

The opinion of the Full Bench that the 
regularity of proceedings in publishing or 
conducting a sale vvas a question of con- 
flicting title was superseded by the legis- 
lature. The Explanation added to B 153 
makes it clear that the regularity of the 
proceedings in publishing or conducting 
the sale in execution of a decree for 
arrears of rent is not a question relating 
to title to land or to some interest in 
land as between parties having conflict- 
ing claims thereto. The learned advo- 
-oate for the opposite party relies upon 
the opinion expressed in some 'cases that 
the Full Bench decision aforesaid has 
been affected by this Explanation only 
partially, so that where the question of 
fraud is raised the Full Bench decision 
retains its force. I may, however, point 
out that no question of fraud was at all 

" (IJ ^957^rC. L.X'476"— 9^. 

W. N. 721 (P.B.). 

(2) [1905] 32 Cal. 572^1 C. L J. 255. 


discussed in any of the judgments in the 
Full Bench case. The question related 
to the regularity of the proceedings in 
publishing or conducting the sale. If 
that is nullified by the Explanation added 
to B 153, to my mind the whole effect of 
the Pull Bench ca^e of Kali Mandal v. 
Bamsarhaswa (l), has been nullified 
by the legislature. I would further 
venture to state that; the regularity 
of the proceedings in publishing or con- 
ducting a sale does nob necessarily 
exclude the question of fraud. The ir- 
regularity in the proceedings may be 
for non- publication of the notices or any 
material error, which may be due to 
fraud, negligence or simple inadver- 
tence. How is the Court to differ- 
entiate between these ? The fact is 
established that the requisite notices 
were not served. It is only by mere 
inference in the majority of cases that 
the Court can come to any conclusion 
that service was nob made with fraudul- 
ent motive or that it was due to sheer 
negligence on the part of the deciee- 
holder or his men. 

to this particular case the MunsitI 
found that the Tehsildar of the land- 
lord did nob serve the notices with 
fraudulent motive for his own interest 
in order to get the property him- 
self after purchasing it for his master, 
the landlord. Will there be difference 
as regards the right of appeal on account 
of the fraud of a servant of the decree- 
holder for his own purpose or on account 
of the fraud of the decree-holder him- 
self ? I think not It can not reasonably 
be contended in my judgment that if a 
third party commits a fraud with regard 
to the sale of certain properties the effect 
should be the same as if the fraud was 
committed by the decree-holder himself 
To hold that there should be an appeal 
if the fraud is brought home to the 
decree-holder, and if the fraud was due 
to the aofc of a third person say of the 
peon there should be no appeal, seems 
to me also illogical. As a matter of fact 
it is often very difficult to discover where 
proper notices were not served whether 
it was on account of fraud or negligence. 
Therefore the real question in my ]udg | 
meat is whether the proceedings inj 
publishing or conducting the sale werej 
regular or not would fall within tbej 
Explanation, whether that irregularity! 
was due to fraud *or negligence or for any' 
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Other reason. The Explanation says “A 
question as to the regularity etc.,** which 
in my opinion includes every ground 
allocting the regularity. 

It is urged on behalf of the opposite 
party that there has been a conflict of 
decisions in this‘matter and, therefore, 
the question should be referred to a Full 
Bench. The only case in which this 
question of fraud directly arose is the 
case of NoInn Chandra v. Bepin Chandra 
Boy (3) There the learned Judges com- 
posing the Bench were divided in opinion 
and I respectfully disagree with the 
opinion expressed by Ghatterjea, J , 
where he observed that the effect of 
the Full Bench case in Kali Mandal 
v. Bomsarhaswa (i), has been only 
partially nullified by the Explanation 
attached to 8 153, Ben. Ton. Act. It 
seems to me that by adding the explana- 
tion the legislature only declared what 
the law was and as I have already stated 
it etitirely nullifies the etfect of the Full 
Bench case. Although there are observa- 
tions to the same effect in the cases of 
Beni Madhab Roy v. Bisseswar Bkarati 

(4) and Arjtin Das v. Cunendra Nath Basu 

(5) , it should be noted that those'were not 
cases relating to fraud in publishing or 
conducting a sale. Those oases therefore 
are no authority for the proposition put 
forward by Mr. Sen fdr the opposite 
party. The previous cases have been 
discussed in a recent judgment by 
Mukherji J., in the cases of Maharaja 
Bahad^tr Singh v. Karani Mai (6), 
where the learned Judge expressed a 
strong dissent from the view that where 
there is fraud alleged or found in publish- 
ing or conducting a sale there is an 
appeal in such a case as this. I entirely 
agree with the opinion expressed by that 
learned Judge Under the circumstance 
a reference to the Full Bench is not 
called for. 

I therefore hold that in the present 
case there was no appeal against the 
order of the Munsiff to the Subordinate 
Judge and that appeal was heard without 
jurisdiction. The Buie is made absolute. 
The judgment and order of the Subor- 
dinate Judge are set aside and those of the 
' (3) Tl9l5j 22 a. L. F 244=29 I. C. 308 = 19 
C. W. N. 953. 

(4^ [1912] 16 C. L. J. 542=15 I. C. 43G=?17 
' 0. W. N. 84. 

(5) [19141 18 C. W. N. 1266=27 I. G. 294= 
20C. L. J. 341. 

(6) A. 1. E. 1927 Cal. 6S«. 


Munsiff restored with costs in all Courts. 
The hearing- fee in this Rule is assessed 
at three gold mohurs. 

Bose, J. — I agree. 

R.K. Rule made absolute. 
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B B Ghosr and Bose, JJ, 

Kanak Prova Debi and —Judg- 

ment-debtors — A ppellants. 

v. 

Dhirendra Nath Roy and others — 
Decree-holders — Respondents. 

Appeal No. 13 of 192H, Decided on 28th 
May 1928. 

[a) Civil P. C., O. 21, R. 15— Trial Court 
passing decree for costs severally — Appellate 
Court giving a joint decree — Application fer 
execution made by one of the joint decree-hol- 
ders for Uis share only and entertained by the 
Court keeps alive the entire decree. 

Decree for costs was rtjado severally iij 
favour of defendants by the trial Court and 
jointly by the appellate Court against the plair • 
tiffs. In 19J7 within three years of the date ct 
decree, defendants separately applied for ex- 
ooution of the decree for their separate inter 
est. Within three years after the above ox 
edition they again applied for execution ot 
decree severally. In 1923 only one of them 
made an application for execution. In 1924 
they made a joint application for- execution of 
the decree. 

Held : that although the Civil P, C. does 
not permit an application for execution as 
made m 1917, 1920 and 1923, the applications 
so made, being accepted by the Court and order 
made for execution after service of notice on 
the parties, they were effective m keening alive 
the entire decree ; 1 All. 231 ; 4 All. 72, Diss. 

from : 15 IK. R. 449, foil. ; 3 Mad, 79, Rcl.: 8 
1 . A. 123, Rel. on. [P 862 C 2] 

ib) Civil P. C,, S. 11 — E xccuiion proceedings. 
Omission to object to execution application 
being not in accordance with law operates as 
res judicata. 8 Cal 51 1\ C. Foil, [P 862 C 2] 

Jadu Nath Kanjilal and Bhudhar 
Ilalder — for Appellants. 

Surjya Kumar Guha and Surendra 
Nath Bose (Senior) — for Respondents 

B. B. Ghose, J . — This is an ajipeal 
bv the judgment-debtors against the order 
of the District Judge affirming the deci- 
sion of the Munsiff rejecting their appli- 
cation that the execution of the decree is 
barred by limitation. 

The only question in this case is whe- 
ther an application made by one of two 
joint decree- holders for execution of the 
joint-decree with reference to his share 
of the interest awarded to him under the 
decree keeps alive the decree for sub- 
sequent execution. In this case the 
decree for costs was made by the trial 
Court severally in favour of the respon- 
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dents. The judgment-debtors who were 
the plaintiffs in that case appealed and 
on their appeal, the appellate Court 
awarded costs to the respondents in this 
case jointly. In 1917 within three years 
of the date of the decree both the two 
sets of decree-holders sjparately applied 
for execution of the decree to the extent 
of what each considered to ha his sepa- 
rate interest. It does nob appear that 
any objection was taken on behalf of the 
jiidgmont-debtors, nor did the Court pro- 
ceed under O 2L, R 17 or reject the 
application on the ground that such 
application was not mijinbaitiable With- 
in three years after that execution both 
sets of decree-holders again applied for 
execution of the decree soverally. In 
1923 only one set of decree- holders mado 
an application for execution. In 1924 
the same decroe-liolders presented a fresh 
application for execution of the decree 
apparently for their share or what they 
considered to be their share in the decree. 
The other decree-holder was subsequently 
allowed to bo joined in the application 
and the application proceeded as if made 
by both sets of decree-holders 

The objection now is tliat under 0 21, 
R L5 any one or more of joint decree- 
iiolders are allowed to apply for execution 
of the whole decree for the benefit of 
them all ; and it is contended that the 
Code does not provide for an application 
for execution by a joint decree-holder of 
a share of the decree It is urged there- 
fore that the applications made from 
1917 downwards were not applications in 
accordance with law, and, therefore, tbo 
present application in 1924 for execution 
of the decree was barred by limitation. 
As the loarnod District Judge has ob- 
served the decisions of the several Higii 
Courts on that question are not uniform 
The Allahabad Court has held that such 
an application is not in accordance with 
law, and, therefore, does not keep alive the 
decree : sea Bam Aittar v. Ajudhta 
Singh (l) and Collector of Shahjanpur v. 
Baja J agannath Singh (2). On the other 
hand it was held by this Court in the 
case of Koi/las Nath Chose v Nitija 
Shama Basse e (3), that although the 
application for such execution is irregular 
and ineffectual for the purpose of ex- 
ecution, if made bona fide under a mis- 

(1) [1876] i All. 231. 

(2) [1881] 4 Ml. 72^(l.SSl) A. W/X. 120. ’ 

(3) 15 \V. K. 440. 


apprehension of the law, it ’may be re- 
garded as a proceeding which keeps the 
decree alive. Similarly it was held in 
the CIS 0 of P. P. Kuthath Haji v 
Bavotti Haji (4), that although the Civil 
Procedure Coda does not allow one of 
several decree-holders to apply for par- 
tial execution of a joint decree, yet an 
application by one of such decree* holders 
for execution of the decree in respect of 
so much of the relief granted to all, as he 
considers appertains to him individually, 
may keep in force the decree as being an 
application according to law. 

Under such circumstances 1 think we 
must folio vv the decision of this Court 
and hold that although the Civil Pro- 
cedure Code does not permit an appli- 
cition^ 90 mado being accepted by the 
Court and order made for oxejubion after 
service of notice on the parties were 
effective in keeping alive the decree 
Further in the present case the principle 
laid down in the oisa of Miuigal Per- 
shad Diohit v (}rija Kant Lahiri (5) 
would apply. The view apparently taken 
by the Alunsiff that the judgment-debtors 
nob having raised an objection to the 
legality of the order made by the Court 
in the previous execution proceeding are 
not precluded from raising the question 
of limitation now does not appear to be 
supported by a’ay reason or authority. 
The eiso which tlie Munsitf purports to 
follow has been misread by him The 
application of 1923 should be held to 
have kept alive the entire decree. 

The appeal is therefore dismissed 
There will be no order for costs in this 
appeal, under the circumstance. 

Bose, J — 1 agree 

a.l/rk Appeal dismissed 

( 47T18H i J Tril a.d~79 . ” 

(5) [1882 J 8 Oil. 51—3 I, A. 123=:ll G. L. R 
113-4 Sar. 248 (P.G.). 
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Rankin, C. J. and C. C. Ghosb, J. 
Keramat Ali — Accused — Appellant, 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 630 of 1927, De- 
cided on 20bh February 1928, from order 
under 8. 476, Criminal P. C. 

,(a) Criminal P. C., S. 47G — Mere exiUence of 
contradiction in the evidence of a person is not 
sufficient to make' enquiry , 

To prosacato a witness under S. 193, Penal 
Cede, merely on bno basis of contcadictioa in 
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his evidence, is a very doubtful procedure. 
Mere existence of oontr idiotiou iu the evidence 
of a witness is not sufficient tor making an 
enquiry in the interests of justice. [P 8G3 G IJ 

(6) Crimirial P, C., S. d76 — Finding as to 
expediency of enf}uxry %s necessary. 

A Magistrate should record a finding that it 
is expedient m the intera.-,ts of justice that an 
enquiry should be made under S. i?*?. 

[P yd3 G 1] 

Mahendra Kumar Ghose and Sures 
Chandra Taluqdat — for Appellants. 

Ami Chandra Bay Choadhury— for 
the Grown. 

Rankin, C. J.— This is an appeal from 
an order made under 8. 17G, Criminal 
V. 0., directing a complaint to be made. 
The complaint is for an offence under 
8 193, I. P. G , i 6., comjdaint for giving 
false evidence. It appears that the ap' 
pellant was tiie first witness for prosecu- 
tion in a case in which 11 persons wore 
charged with rioting and arson in con- 
nexion with some char lands and it would 
seam that in the course of his deposition 
he made contradictory statements and 
that upon that basis the order complained 
of has been made. The formal complaint 
sets out ditf*oreat passages and leaves the 
matter there with a request to take neces^ 
sary steps. When we look at the order- 
sheet of the learnel Sessions Judge wo 
find that this order was made on the ap- 
plication of the Public Prosecutor. It 
seems to have been a fact that the present 
appellant did his best to say by way of 
cxpianation that he was tired and con- 
fused and that he did not contradict him- 
self out of malice or wilfully. It does 
seem to me that to prosecute people be- 
cause they give evidence which is contra- 
dictory, merely on the basis of that con- 
tradiction, is a very doubtful procedure. 

In the present case the learned Ses- 
sions Judge has taken no pains to do what 
he is ordered to do by S. 476 I look in 
,vain for any recorded finding to the etfoct 
that “it is expedient in the interests of 
justice that an enquiry should be made” 
into the offence in this case. In my 
judgment as the learned Sessions Judge 
has not recorded that finding I do not 
feel it incumbent on me to assume that 
he properly considered this matter and 
oame to a right conclusion In my judg- 
ment the case is not one v/hich appears 
to me from a mere existence of contradic- 
tion to require in the interests of justice 
that an enquiry shouJi ha made. I 


would allow the appeal and set aside the 
order directing a complaint to be made. 

C. C. Ghose, J. — I agree. 

a L /r.k Ai^peal alloiced. 
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Mallik and Gar lick, 3 J. 

Fwlin Behary Saha — Defendant 1 — 
Appellant. 

v. 

Mathuia Nath Saha Biswas and others 
— Defendants — Respondents. 

Appeal No. 2GS5 of 1925, Decided on 
12th J une 1928, from appellate decree of 
Addl. Dist. Judge, Jessore, D/- ist 
June 1925. 

{a) Contract Act, S. 137 -- Principal and 
agent — Pi.elationship of. 

Where goodi purohased by a person are 
received by another ‘and dealt with by him, it 
I'l a sathcicut inference in law that the former 
Id an a^jent for the latter. [p SGl G 1] 

(b) Practice— Plead big s— Variation — Plain- 
iijf pleading express authority of the princi- 
pal in 'imhing purchases by an agent is not 
precludei fio/n Setting up a case of implied 
author %* IP 

Where plaintifl pleads that an agent who 
has purchased goods from him, had an express 
authority from the principal lor making pur- 
cha:.es, it docs not exclude him Irom sotting 
up <% case of implied authority if a ease ot 
implied authority can be made out from the 
facts and circumstances and other evidence. 

[P 8(M G 2] 

Nareiidra Kumar Bose and Bajrndra 
BhiLsan Bakski — for Appellant. 

Gopal Chandra Das and Nikunja 
Behary Boy — for Rospondonts. 

Mallik, J. — This appeal arises out of 
a suit for recovery of prices of some 
articles alleged to have been supplied by 
the plaintiffs to defendants 1 and 2 on 
the allegation that defendant 2 who had 
taken the goods from the shop of the 
plaintiffs had acted as an agent of def- 
endant i. The Gourt of first instance 
gave a decree against defendant 2 alone 
holding that defendant 2 had not acted 
as an agent of defendant 1 On appeal 
by the plaintiffs the lower appellate 
Court found that defendant 2 by whom 
the goods had been taken from the plain- 
tiffs’ shop was a servant of defendant 1 
and in a way it found also that the goods 
which had been taken from the shop of 
the plaintiffs had been received by de- 
fendant 1 affd had been dealt with by him 
and on these facts the lower appellate 
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Court gave a decree against defendant 1 
alone on the ground that defendant 2 
had acted as an agent of defendant 1. 
Defendant 1 has appealel to this Court. 

There were two points urged before us 
on behalf of the appellant. The first 
one was that the lower appellate Court 
was wrong in law in inferring from the 
facts found by it that defendant 2 was 
an agent of defendant 1 for the purpose 
of the purchase. We are unable to agree 
with the leirned advocate for the ap- 
pellant in this view of the matter. The 
lower appellate Court has held that 
defendant 2 was a servant of defendant 1 
and it is an undeniable fact that the 
goods were actually taken from the plain- 
tids’ shop by defendant 2 The lower 
appellate Court, as I have said before, 
found in a way that the goods taken 
from the shop of the plaintiffs by defend- 
ant 2 were received by defendant 1 and 
dealt with by him. These facts, in our 
opinion, were sufficient for an inference 
in law that defendant 2 was an agent of 
defendant 1. The learned advocate 
contended that the lindings to the effect 
that the goods supplied 'by the plaintiffs 
found their way to defendant 1, and were 
dealt with by him were unsupported by 
any evidence. The evidence which the 
learned Additional District Judge has 
discussed in connexion with this matter 
may not havo been sufficient for the find- 
ings arrive! at by him on the point But 
it cannot be said that these findings are 
based on no evidonco at all and unless 
it can bo said that the findings are based 
on no evidence we cannot, in second ap- 
peal, interfere with them. 

The other point that was taken by the 
learned advocate for tho appellant was 
that tho lower appellate Court having 
in a way disbelieved the plaintiffs’ case 
of an express authority by defendant 1 
to defendant 2 ought not to have made 
defendant 1 liable on a case of implied 
authority. But tho pleading of the 
plaintiffs, as it is to be found in tho 
plaint, would show *that the plaintiffs 
did not confine their case to a case of 
express authority only. The plaint, as 
we read it, may be taken to inoludo a 
case of express authority as well as a 
case of implied authority. Our atten- 
tion was drawn to the fact that some of 
the plaintiffs in their evidence deposed 
only to a case of express authority. .But 
that would not, in my opinion, exclude 


them from setting up a case of implied, 
authority if a case of implied authority 
could be made out from the facts and 
circumstances and other evidence ap- 
pearing in this case. 

Both the points that were taken before 
us on behalf of the appellant, therefore, 
tail an! the appeal must be dismissed 
with costs. 

Garlick, J. — I agree. 

a.l./h.k. Appeal dismissed. 
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Pearson, T. 

Haji Banijan Ali — Plaintiff. 

V. 

Ildji,-: Abdul Gatfiur and others — De- 
fendants. 

Suit No. 1181 of 1925, Decided on 21st 
November 1927. 

Calcuti<i High Court Original Side Buies — 
O. 9, li. 13, Civil 1\ C,y IS applied bij ayialogy — 
But B, li does not prevent Court in czse of 
negligence from restoring suit on proper terms. 

It ia the general practice on the original side 
to follow the analogy of K. 13, O. 9, on general 
principles of justice. No doubt, as a rule, the 
case Will no3 bo restored unless there be sufli- 
oiont causa for tha pirty not being -ready to go 
on with tha case when the case comes before 
the Court. But on tho original side at all 
events the terms of R. 18 do not prevent the 
Court where there is ati element of negligence 
from ro^^torillg tho suit upon proper teLins . 
.1. /. B. l\m Gal.m, AppL [P 801 C 1] 

Judgment. — In this matter I passed 
on order on 8oh^Novembe^ that the ex- 
parte decree of 2Qd iVlay should be set 
aside. The order has not yet been com- 
pleted, and I have been asked to reconsi- 
der it on further argument It is argued 
that Art 164, Lim. Act, concludes the 
matter, for that article provides a limi- 
tation period of oO days for an applica- 
tion by a defendant to set aside a decree 
passed ex parte, the time from which the 
period begins to run being either the 
date of the decree or, where summons has 
not been duly served, the time when the 
applicant has knowledge of the decree. 
It is said that in tho circumstances of 
this case the period of limitation should 
commence from the date of the decree ; 
that there is no question in the present 
case as regards the due service of the 
writ of summons, and it is only in the 
latter case that the period of limitation 
commences to i'an from the time when 
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the applicant has knowledge of the de* 
cree. 

But on the other hand it is contended 
that Art. 1(34 does nob apply in this 
case, because it would only apply to cases 
of applications under the Civil Procedure 
Code. It is then contended that this is 
not an application under O- 9, E. Id, 
Civil P. 0. and in support of that con- 
tention the case of Banerjee v. Suhra- 
wardij (1) is referred to. The applicant 
argues that that case is no authority in 
the present circumstances, for there the 
question was as to the defendants’ rights 
where no appearance had yet been entered, 
according to the procedure prevailing on 
the original side : whereas in the present 
case appearance had been entered, and all 
preliminary steps taken to make the suit 
ripe for hearing. The argument there- 
fore is that that case only shows that 
O. 9, E. 13, is not exhaustive : there may 
be cases to which O. 9, E. 13, does not 
applVi and it does not cover such cir- 
cumstances where that procedure is in- 
applicable. I have read the judgment of 
Eankin, C. J. in that case with attention, 
and although it is of course correct to say 
that that judgement is to be taken relative 
to the facts in that case, it appears to me 
that the reasoning is applicable also to 
the present circumstances. In the pre- 
sent case the failure to appear was a 
matter concerned with the procedure 
peculiar to the original side of this Court 
under its rules, in which the applicant’s 
attorney was possibly negligent or not as 
diligent as he might have been, with the 
result that the decree was made ex parte 
I will only refer to the passage from the 
judgment of the Chief Justice which I 
consider makes the reasoning there ap- 
plicable also to the present case. He 
says ; 

1 am unable to hold that the exact words of 
R 13, O. 9, are to be applied on the footing that 
they are directly applicable under the rules of 
the original side and that they are exhaustive. 
It has been the general practice on the original 
side to follow the analogy of R. 13, O. 9, on 
general principles of justice. As a rule, the 
case will not be restored unless there be suffi- 
cient cause for the party not being ready to go 
on with the case when the case came before the 
Court. But on the original side at all events 
the terms of R. 13 do not prevent the Court 
where there is an element of negligence from 
restoring the suit upon proper terms. 

The preseufc circumsfeances are such as 
to enable the Court to act upon its dis- 

(1) A. I, R. 1928 Cal. 77i? 
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cretion apart from the specific provision 
of Art. 164, Lien. Act. It is here no 
question of using inherent jurisdiction to 
override a statutory provision ; it is not 
statutory provision specifically applica- 
ble to the circumstances of this case. 

I will just add one word. In my pre- 
vious judgment I attributed a certain 
carelessness to the Court office. This ig 
so far to be minimised by the fact (since 
ascertained) that the error in the suit 
number as appearing in the list was due 
at any rate primarily to the fact that the 
requisition to place the suit in the pros- 
pective list, signed by the plaintiff’s 
attorney itself- was headed by that error 
in the suit number. 

The result is that the order already 
made will stand including the order for 
costs. The costs of the present applica- 
tion will be costs in the cause. 

A.L /r.k. Order accordingly. 
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B. B. Ghose and N. K. Bose, JJ. 

Hafez Uzir Ah — Decree-holder — Ap- 
pellant. 

V. 

Nasimannessa Bibi and others — Ees- 
pendents. 

Appeal No. 410 of 1927, Decided on 
19th July 1928, from appellate order of 
2nd Addl. Dist. Judge, 24 Pargauas, D/- 
7th July 1927. 

(rj) Civil P. C., S. 47 — Application under 
S. 4/ — Setting aside sale asked for — Art. 181, 
Limitation Act and not Art. IGo applies — 
Limitation Acty Arts. 16G and 181. 

An-applioation under 8. 47 falls within Art. 
181, Lim. Act and nob under Art. 166 of the 
Act, although iu the result the applicant has 
asks for setting aside the sale. [P S66 C 2] 

(6) Civil P. C,j 8. 47 — Application to set 
aside sale — Stranger auction- purchaser in- 
terested in the result— -S, 47 applies. 

In an application by decree-holder to set 
aside the sale, the fact that the auction-pur- 
chaser who is not party to the suit, is interes- 
ted in the result, is no bar to the application 
of S. 47: A.l.R. 1917 P.C. 121 and 19 Cal. 
683 {P C.), Bel. on. [P 860 G 2] 

(c) Civil P. C., S, 47 — Sojiie property of 
decree-holder sold through mistake instead of 
judgment-debtor's property — Remedy is under 
S. 47 and not by a separate suit. 

Where -the question relates to the matter of 
execution of a decree and if it is alleged that 
by mistake the proportv which was sought to 
be sold was not' sold but some other property- 
belonging to the decree* holder himself was put- 
up for sale, ‘that matter should be decided in 
the execution prooeedings and not by a flepa- 
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rate suit: 41 Cal. 590 {P.C.), Pel. on; A. I. 72. 
1922 P.C, 262, Ref. [P 867 C 1] 

(d) Execution sale — Mistake — Contract Act 

8. 72. 

Relief on the ground of mistake can be given 
in the case of sales held through the interven- 
tion of Court. [P 867 G 2] 

Sarat Chandra Roy Chowdhury and 
Rasim Ali — for Appellants. 

Sarat Chandra Basak, Kali Kinkar 
Chakravarty and Abdul Ali — for Res' 
pondents. 

Biraj Mohun Majumdar — for. Dy. 
Eegistrar. 

B. B. Ghose, J . — This is an appeal 
by the decree-holder against the order of 
the Additional District Judge of ^24 
parganas, affirming an order by the 
Munsif refusing the application of the 
decree-holder for setting aside a sale. 
The short history of the case is that the^ 
decree-holder brought a suit against the 
judgment-debtors in order to establish 
'his niskar right to 7i bighas of land in 
which the judgment-debtors were alleged 
to have a tenancy right. That suit de- 
claring the lakheraj right of the decree- 
holder was decreed as against the judg- 
ment-debtor. A certain sum of money 
was allowed to the decree-holder for 
costs. In execution of the decree for 
costs the decree-holder purported to sell 
the interest of the judgment-debtors in 
the property in question, that is to say 
-the tenancy under the decree-holder's 
lakheraj interest. In the schedule an- 
nexed to the execution petition the pro- 
perty was described as thedarbust hakuk 
of the judgment-debtors under the petty 
niskar No. 48«. The learned Munsif 
found that it was obvious that the words 
‘‘tenancy right of the judgment-debtors in 
potty niskar 488*’ were omitted and there 
was no doubt that the omission was 
accidental. The learned Munsif was of 
opinion, and there is no reason why that 
opinion should not bo hold to be abso- 
lutely right, that it was absurd to sup- 
pose that the decree-holder wanted to 
attach and put up to sale his own niskar 
property. The auction purchaser took 
the attitude in the trial Court that ho 
had purchased the niskar interest of the 
judgment-debtors, and in the view that 
the judgment-debtors had no niskar in- 
terest the Munsif held that the decree- 
holder has suffered no loss and, therefore, 
his application Should not bo granted. 
It seems that if in his opinion the 
4eoree-holder was liable to suffer loss he 


would have interfered under the provi- 
sions of S. 151, Civil P. 0. Prom his 
order dismissing the application the 
decree-holder appealed to the District 
Judge. On appeal* the learned Judge 
was not satisfied with the reasons given 
for the alleged mistake having oc- 
curred. He held that the petition was 
verified by the decree-holder himself and 
ho should be bound by it. The investi- 
gation into title did not come within the 
scope of the appeal before him. The 
learned Judge also held that the applica- 
tion which purported to have been made 
under S. 47, Civil P. C. was barred under 
Art. 166, Lim. Act. In that view he 
dismissed the application. 

With regard to the question of limita- 
tion it is sufficient for me to observe 
that an application under S. 47, Civil 
P. C. falls within Art. 181, Lim. Act and 
not under Art. 166, of the Act. although 
in the result the applicant asked for 
setting aside the sale 

Prom the judgment of the learned 
Judge the decree-holder has preferred 
this appeal. A preliminary objection 
has been taken by the respondents that 
there is no second appeal. The appellant 
contends that the application falls within 
S 47, Civil P. C., and so the order has 
the effect of a decree and there is a 
second appeal. It is contended on behalf 
of the respondents that the auction-pur- 
chaser in this case being a third party 
S. 47 has no application This matter 
has been settled by the Privy Council in 
the case of Prasanna Kumar Sanyal y. 
Kali Das Sanyal (l), that where a ques- 
tion has arisen as to execution, discharge 
or satisfaction of a decree between the 
parties to the suit in which the decree 
was passed the fact that the purchaser 
who is no party to the suit is interested 
in the result has never been held a bar 
to the application of the section. This 
position has been re-affirmed by their 
Lordships in the case of Ganapathy 
Mudaliar v Krishnamachariar ‘(2) 
where their Lordships referred to the 
case of Prasanna Kumar Sanyal. S. 47, 
therefore applies even if a third party is 
the auction-purchaser where the applica- 
tion falls withiP the provisions of that 

se ction 

""(1) [1892J 19 Cal. 683—19 I. A. 166-3 Sar. 

209 (P.C.). 

(2) A. I. R. 1917 P.C, 121—41 Mad. 403—45 

1 . A. 54 (p.c.f: 
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It ia next oontended on behalf of the decree- holder alleged waa that he told 


auofcion'purchaser respondent that the 
application is not one falling under S. 47 
of the Code. I do not think that there 
ig any substance in that contention. If 
the sale is set aside it would be a matter 
relating to the execution of the decree 
and the decree-holder would have to 
begin a fresh if Ije desires to execute the 
decree. If it is not set aside then the 
decree will have to be satisfied. It is in 
my opinion an application relating to 
the execution, discharge or satisfaction of 
the decree and a matter like this falls 
within the provisions of this section. 

It has further been argued on behalf 
of the auction- purchaser respondent that 
if the decree- holder desires to set aside 
the sale on the ground of mistake he 
ought to bring a suit for it and not pro- 
jceed by way of application. In my opi- 
nion where the question relates to the 
jmatter of execution of a decree and if it 
is ?illeged that by mistake the property 
which was sought to be sold was not sold 
but some other property belonging to the 
.'decree-holder himself, was put up for 
Isale that matter should be decided in the 
suit itself and in the execution proceed- 
ings and not by a separate suit. As 
authority for this proposition the obser- 
vation of their Lordships of the Judicial 
Committee in the case of Thakur Berhma 
v.Jihan Ham Marwari (3) at p. 43 (of I A, 
Ed.) may be cited. Their Lordships say: 

If by mistake a wrong property was attached 
and an order made to sell it, the only course 
open to the decree-holder on the discovery of 
the mistake was to commence the proceeding 
over again : 

see also Bamahhadra v. Kadiriyasami (4). 

The whole question, therefore, is whe- 
ther there was a mistake and secondly, 
whether the decree-holder is entitled to 
the relief sought for, that is, to set aside 
the sale on the ground of such mistake. 
The learned advocate for the auction- 
purchaser rsspondent argued that the 
District Judge on appeal seemed to find 
that there was no mistake, but the 
learned Judge did not say so His opi- 
nion is stated in this way. “I am nob 
satisfied with the reasons for the alleged 
mistake having occurred.’' What the 
learned Judge meant by that expression 
it is difficult to undersUnd. What ti,he 

Is) [1^ 41 I. A. 38::=2l I. C. £36~41~Cah 
590 (P.C.). 

, (4) A.I.R. 1922 P. C. 5j|2=14 Mad. -483=48 

_ I.A. 156 (P.O.). 


the pleader what property was to be 
sold and that was taken down by his 
clerk, as it appear-^, in Bengali. The 
decree* holder certainly could nob have 
intended to sell his own property as the 
learned Munsif pertinently observes. The 
evidence has been read over to us and 
there is no reason to suppose that the 
decree-holder intentionally wanted to put 
up to sale what might very well be con- 
strued his own lakheraj property. There 
is no doubt in my opinion that the des- 
cription of the property sought to be 
sold was given by mistake in the appli- 
cation. It is not necessary to pursue the 
question whether the mistake was of the 
decree-holder or of the pleader’s clerk 
who wrote out the petition for execution. 
It is necessary here to mention that ap- 
parently the decree- holder was unacqu- 
ainted with the Bengali script as he 
signed his name in Urdu. Bub, however 
that may be, as I have already stated 
there cannot be any doubt whatsoever 
that the decree-holder did nob want 
to put up his own property to sale. 

That being so the next thing is to en- 
quire whether the Court can give any 
relief. It cannot be disputed that mis- 
take is a good ground for relief in cases 
of sale inter vivos, and I do not see any 
principle why if mistake is proved relief 
Ccxanot be given in the case of a sale held 
through the intervention of the Court, 
There are instances where sales have 
been set aside on the ground of mistake. 
One of these cases [ have already cited, 
the case of Thakur Berhma v. Jthanl 
Earn Marwari (d) In my opinion there* j 
fore the Court should give relief to the 
decree* holder on the ground of mistake. 

It has, however, been argued on behalf 
of the auction-purchaser that the learned 
Munsif was right in holding that no 
harm has been done to the decree-holder 
by reason of the alleged mistake. I put 
distinctly to the learned advocate of the 
auction-purchaser whether he would be 
satisfied with the declaration that he has 
purchased the right, title and interest of 
the judgment-debtors whatever it is. 
The learned advocate could not take 
upon himself to make any admission on 
behalf of his client. That shows that the 
auction purchaser means trouble, that 
is he wants to dispute the right of the 
decree-holder 'to the niskar title in -the 
property as also his right to recover any 
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rent) on accounb of the tenancy which he 
really intended to sell. That being so 
the view of the learned Munsif that 
there has been no injury done to the 
decree-holder by reason of the mistake 
cannot be supported 

In my judgment the proper order in 
this case should be to set aside the sale 
and to allow the auction-purchaser the 
refund of the entire purchase money 
with interest from the date of the de- 
posit upto this date at the rate of sfx 
per cent per annum. The appeal is 
therefore, decreed, the orders of both the 
Courts below set aside and the sale held 
in execution of the decree of the decree- 
holder is set aside. The decree* holder 
will be entitled if he so desires to pro- 
ceed with the execution of the decree 
according to law. The interest decreed 
to the auction-purchaser will be payable 
by the decree* holder 

Having regard to the attitude of the 
auction-purchaser respondent throughout 
he must be made liable for the costs of 
these proceedings. If he had acted in a 
straightforward manner the proper order 
which I should have thought was to 
make the decree-holder liable for all 
costs. But in the present circumstances 
the auction-purchaser must be liable for 
costs, especially as one of the auction- 
purchasers is the clerk of the very pleader 
on account of whose mistake this un- 
fortunate circumstance has taken place. 

The appellant is entitled to his costs 
in all Courts. We assess the hearing-fee 
at three gold mohurs. 

The application is allowed without 
costs and the persons will be added as 
parties respondents to the appeal as 
prayed 

Bose, J. — I agree. 

A.L./R..K. Application allotved. 
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B. B. Ghose and Garlick, JJ. 

Kailash Chandra Dntt — Defendant 2 
— Appellant. 

V. 

Jogesh Chandra Majnmdar and others 
— Plaintiff and remaining Defendants — 
Bespondents. 

Appeal No, 17% of 1925, Decided on 
15th May 1928, from appellate decree 
of Addl. Dist. Judge, Caohar, D/- 4th 
March 1925 

« » Specific Belief Act, S, ^2^Articles cf 
Aseociaiion providing for election cf direc- 


tors annually — Non-election of directors for a 
particular year — Directors of previous years 
continuing — Suit by a share-holder for declar- 
ing the acts of the directors as void — Such a 
suit cannot he as no legal right or character of 
share-holder is denied — Such a declaraiion 
should be refused also in Court's discn ti n — No- 
meeting for electing directors having been held, 
old directors continue — Companies Act S. 8G. 

The directors of a company were elected in' 
1921. According to the Articles of Association 
of the company the directors were to be elected 
annually. A general meeting was convened on 
the 22nd June 1922 at which among other 
things it was proposed to elect new directors. 
Before the election of the directors was com- 
pleted the meeting came to an end and there 
was no general meeting for election of direc- 
tors. The old directors continued to act. A 
suit was biought for a declaration that the 
directors elected in 1921 were no longer the 
diiectors of the company and that all acts - 
done by them were illegal and void. 

Held : that the plamtilT did not claim to be 
entitled to any legal character or to any right 
as to any property which had been denied. "A 
declaratory suit was not maintainable under 
the provisions of S. 42 : 39 Cal. 704 and A. I. It. 
191G P. C. 78, Bel. on. [P 869 G 2] 

Held further : that even assuming that such 
a suit was maintainable, the elTect would be 
that there would be no directors of the com- 
pany to carry on the business of the company. 
Such declaration ought not to be made by^ the 
Court in the exercise of its discretion. 

[P H69 0 2] 

Held further * that the general meeting uot 
being held m which the directors are to bo 
elected, the directors elected at the previous 
general meeting would continue in office. 

[P 870 C 1] 

Ilemendra Kumar Das — for Appellant 

Gujiada Char an Sen and Frig a Nath 
Dutt — for Bespondents. 

B. B. Ghose, J . — This is an appeal by 
defendant; 2 one of the directors of a 
limited company at Cachar. The suit 
out of which this appeal arises was by 
one of the share-holders. The learned 
Judge states the facts as follows : There 
is an Insurance Company with a regis- 
tered office at Silchar This company 
has a capital of over a lakh of Bupees, 
and according to the opinion of the 
learned Judge everything does not appear 
to have gone on well with this company 
and internal faction has been causing a 
good deal of trouble. The directors of 
the company were elected in 1921. Ac- 
cording to the Articles of Association of 
the company the directors are to be 
elected annually. A general meeting was 
convened on 22nd June 1922 at which 
among other things it was proposed to 
elect new directc^s. Before the election 
of the directors was completed the mget- 
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ing came to an end and, therefore, there 
was no general meeting for election of 
directors. The old directors apparently 
continued to act, and the present suit was 
brought for a declaration that the direc- 
tors elected in 1921 were no longer the 
directors of the company and that all 
aofcs done by them were illegal and void. 
The Subordinate Judge made the declara- 
tion asked for. 'fhe defendants appealed 
and the learned Judge has affirmed the 
decision of the Subordinate Judge. 

The first question that arises in this 
case is whether such a suit for declara- 
tion is maintainable under the provisions 
of S. 42, Specific Relief Act. There can* 
not be any doubt that in order to obtain 
a declaratory decree the plaintiff must 
bring liis suit within the provisions of 
S 42, Specific Relief Act. With regard 
to.the quostion of declaratory decree it 
is useful to refer to the observations of 
Sir Lawrence Jenkins, G. J , in the case 
of Deokali Koer v Kedar Nath (l). At 
p. 708, the learned Chief Justice says 
with reference to S. 42, Specific Relief 
x\ot as follows : 

It is ia this section f apart from particular 
legislative siuotioa) that the law as to merely 
decliratory decrees applicable in the circum- 
scances of this case is now to bu found. The 
terms of the section are not a preoiae reproduc- 
tion of the provision contained in the Act of 
1859 and the Kiighsh law ; in one direction 
they are more comprehensive, in another more 
iinuted. It is a common tradition that the sec- 
tion waa designed to be a substantial reproduc- 
tion of the Scotch action of Declavator, but 
whether this b 2 so or not is of no great moment. 
We have to bo guided by its provisions as they 
are expressed. The section does not sanction 
every form of declaration, but only a declara- 
tion that the plaintiff is “entitled to any legal 
character or to any right as to any property”; 
it is the disregard of this that accounts for the 
multiform and at times, eccentric declarations 
which find a place in Indian plaints. If the 
Courts were astute as I think they should be to 
sue the plaints presented conformed to the 
terms of S. 42, the difficulties that are to be 
found in this class of cases, would no longer 
arise. Nor would plaintiffs be unduly hampered 
if the provisions of S. 42 were enforced, for it 
would be easy to frame a declaration in such 
terms as would comply with the provisions of 
the section where the claim was one within its 
policy. 

Sir Liwrence Jeukins when a member 
of the Judicial Committee again ob- 
served in delivering the Judgment of the 
Judicial Committee in Sheo Parson Singh 
V. Earn Na ndan Prasad (2) , at p 97 Cof 

(1) [1912] 39 Oal. 704=15 I. C. 427=16 C. W. 

N.838. 

2) 1916 P. C. 78—43 Sal. 694=43 I. A. 91. 


43 I. A) as follows : 

The Couct’^ power to make a declaration 
without more is derived from S. 42, Specific 
Relief Act, and regard must therefore be had 
to its precise terms. 

After reciting the terms of S. 42 the 
judgment goes on : 

A plaintiff coming under this section must 
therefore bo entitled to a legal character or to 
a right as to property. Gan these plaintiffs 
predicate this of themselves ? 

It is hardly necessary to point out that 
in this case the plaintiti does not claim 
to be entitled to any legal character or 
to any right as to any property which 
has been denied by the defendants. It 
follows therefore that such a declaratory* 
suit is not maintainable under the pro- 
visions of S 42, Specific Relief Act, and* 
as there is no other special legislative! 
sanction such a suit would not in my 
opinion be at all tenable. I 

The next question is, even assuming 
that such a suit was maintainable, should 
such declaration be made by the Court 
in the exercise of its discretiou. It need 
hardly bo pointed ont-that S. 42 provides 
that the Court may in its discretion 
make a declaration with regard to certain 
matters. What would bo the effect of 
such a declaration as tho present even if 
the plaintiff was entitled to ask for it ? 
The effect would be that, the directors 
who were acting as such would be declared 
to be no directors at all. In effect there 
would be no directors of the company^ 
to carry on the business of the company.! 
The learned Judge says in one part of! 
his judgment that a company may go in! 
without directors No doubt it may bej 
in certain special oases, hut in such a* 
case the company itself must determine 
that it should have no directors ; but 
some other agency should carry on the 
business of the company. In this case 
the company has not so determined ; andj 
therefore assuming that the Court may' 
have jurisdiction to make such a declara-j 
tion, in my judgment such declaration, 
ought not to be made in the exercise of 
its discretion. I may refer to the ob- 
servations of Viscount Finlay in the case 
of Russian Gomnieroial and Industrial 
Bank v. British Bank for Foreign Trade 
Ltd, (3), at p. 445, where his Lordship 
stated that jurisdiction to give a decla- 
ratory judgment should bo exercised, 
sparingly ,, with great care and jealousy, 

(3) C1921] A. G. 433. 
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and with extreme caution, citing autho- 
rities for each of these statements. 

With regard to the merits, the Articles 
of Association provided that the direc- 
tors should be elected annually at a 
general meeting. It follows, therefore, 
that so long as the general meeting is 
not held in which the directors are to 
be elected the directors elected at the 
previous general meeting would continue 
in office It is contended by the learned 
advocate for the respondent that accor- 
ding to the true interpretation of the 
articles the directors would hold office 
only for one year from the date of their 
appointment, and if no general meeting 
is held at the lapse of one year the 
directors would automatically vacate 
their office and the company would go 
on without any directors at all. I am 
unable to accept this contention of the 
learned advocate as it seems to me that 
it would be Unreasonable to hold that 
this is the true meaning of the Articles 
of Association. 

On all these grounds I am of opinion 
that the judgment and decree of both 
the Courts below should be discharged 
and the plaintiil’s suit dismissed with 
costs in all the Courts. 

Garlick, J. — I agree. 

K.K. Suit dismissed. 
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Eankin, C. j. and C C Ghose, J. 

BaiLuntha Nath Das — Plaintiff — Ap- 
pellant. 

v. 

Sheik A^iduUa and others — Defen- 
dants —Respondents. 

Appeals Nos 51, 52, 54 and 55 of 1926, 
Decided on 8th February 1928, from the 
decree of Roy, J in Appeals from appel- 
late decrees Nos. 1981, 1982, 1984 and 
1985 ot 1924, D/- 3rd August 1926. 

[a] Civil P. C., S. ICO — Plea of limitation 
should be alloivcd even for first time in second 
appeal but case cannot be remanded to find out 
fads for showing that claim barred — Lim, 
Act, N. 3. 

No doubt, it is the duty of the Court in 
second appeal to entertain even for the first 
time the question of limitation; but to remand 
a case on the ground that further investigation 
would disclose facts which would show that 
the plaintiff is time barred is wrong. 

[P S71 0 2] 


(6) Assam Land and Revenue Regn. (1 of^ 
1886), S. 80 — Date of confirmation in the certi- 
ficate is not conclusive. 

The statement in the sale-certificate of the 
date of confirmation of sale is not final and' 
conclusive: 24 C. L. J . 62, Rel. on. [P 871 G 2] 

(c) Assam Land and Revenue Regn. (1 0/I886) 
S. 80 — I^urchaser at revenue sale suing for pos- 
session — Suit within 12 years from symbolical 
possession — Defendants defaulting proprietors 
— Suit IS governed by ArJ. 142 or 144 and 
not by Art. 121 and is within time — Limitation 
Act, Arts. 142 and 121. 

A suit by an auction-purchaser at a revenue 
sale under S. 80 to recover possession of the 
purohesed property is governed not by Art. 121 
but by Art. 142 or 144, and the fact that sym- 
bolical possession was obtained is a good de- 
fence so far as any defaulting proprietor was 
concerned if the suit is brought within 12 years 
from such possession: 44 Cal. 412, Appl. 

[P 872 G 1 & 2] 

(d) Cosharers — One of the defaulting 
proprietors can by purchase in a revenue sale 
get good title when the default and sale are 
not fraudulently obtained. 

There is no doctrine which prevents one of 
the defaulting proprietors from being a pur- 
chaser at a revenue sale unless the default and 
the sale were fraudulently procured by him so 
that the law, in view of his fraud, would regard 
him as a trustee of all his previous co-owners. 

[P 872 G 1] 

(e) Practice — New plea canyiot he allowed in 
second appeal. 

A new and speculative case, never advanced 
before, cannot be allowed m second appeal. 

* [P 872 G 2] 

Gopal Chandra Das and Hemendra 
Kumar Das — for Appellant. 

Gunada Charajt Sen and Priya Nath 
Dutt — for Respondents. 

Rankin, C. J. — -These are four appeals 
from a judgment and decree of my 
learned brother Roy, J. sitting on second 
appeal. The plaintiff on 3rd Decem- 
ber 1921 brought a number of suits ^ 
asking for ejectment of the several defen- 
dants in respect of 8 annas share from 
certain plots. Five of the suits were 
decreed and from that appeals were taken 
by the several defendants to the lower 
appellate Court who dismissed the ap- 
peals. In this Court Roy, J., ^remanded - 
the cases to the lower appellate Court 
with a direction that that Court should 
allow the parties an opportunity to pro- 
duce further evidence on certain points ^ 
and should rehear the oases. It appears 
that the plots in question belonged in 
equal shares to two taluks one of which 
is numbered 54720. This taluk was sold 
t6 one Prokas Chandra Shaha on 22nd 
September 1909 for default of payment 
of revenue under the Assam Land and 
Revenue Regulatrons (Regn. 1 of 1886) 
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The 60th day after that date was 21st 
November 1909. But the sale oertificat 
dated 6th January 1910, states that the 
sale was confirmed on 3rd December 1909 
that is, exactly within 12 years from the 
date of the institution of these suits. 
The auction-purchaser Prokas some three 
years afterwards sold to certain other 
defendants or their predeoessors-in-title 
who in 1913 gave patni of some plots in- 
cluding the plots in suit to one Dianut 
Ram Saha who sold the patni to the 
plaintiff. The plaintiff claimed by his 
plaint that the various defendants were 
setting up fictitious titles. It appears, 
however, that certain previous owners of 
the taluk had granted several patnis and 
five of these patnis were set up by the 
defendants in the suits the defendants’ 
cases being that they were in occupation 
of the plots from which it was sought to 
evict them under valid patnis. It ap- 
pears that these defendants refused to 
ap^ly for a local investigation and the 
first Court held that in the absence of 
local investigation and in the absence of 
any effective evidence there is nothing to 
show the boundaries of their patnis. It 
was not proved that the defendants’ 
alleged patnis covered the suit lands. 
This was the conclusion come to in the 
suits which the first Court decreed In 
the other suits and as regards any other 
lands than the land for which the decree 
was passed the first Court on the finding 
that certain patnis set up by the defen- 
dants did cover the suit lands, dismissed 
the plaintiffs’ suit It is not evident to 
me that the plaintiff can be supposed to 
have desired in this suit brought in 1921 
to set aside or annul any encrumbrance 
under the sale 12 years before. The first 
Court entertained no such case and acted 
upon no such assumption and finding 
that the defendants’ patni in certain 
cases covered the suit lands dismissed the 
plaintiffs’ suit. 

One of the defences set up in the trial 
Court was the defence of limitation and 
that was dealt with on the basis of the 
sale-certificate; the learned Munsif find- 
ing that 3rd December 1909 was given as 
the date when the sale became conclusive 
adopted that date. He did not deal with 
the difficulties which undoubtedly arise 
under the regulation by S. 80 under 
which a revenue sale is final if no appli- 
cation has been preferred to set aside the 
sale on the 60th day ftom the date of sale. 


From that decree an appeal was taken 
by the defendants in the present case and 
from the grounds of appeal it would 
appear that the plea of limitatioif was 
again raised by the defendants. At the 
hearing of the appeal it would clearly 
appear from the judgment that the plain- 
tiffs’ title as purchaser was not contested 
but that the appellants asked that the 
case should be remanded for a local in** 
vestigation upon the question of boun- 
dary. The learned Subordinate Judge 
rightly held that this prayer came too 
late and he dismissed the appeals having 
dealt only with this question of local 
investigation. 

Upon second appeal to this High Court 
two grounds appear to have been taken. 
One was the question of limitation which 
had not been argued in the lower appel- 
late Court. New, as to that it is clear 
enough that if from the plaintiff’s own 
case or from his pleadings or from the 
admitted or proved facts it could be seen 
that the plaintiff’s suits were statute 
barred, it would be the duty of the Court 
in second appeal to entertain even for the 
first time the question of limitation; but 
it is tolerably obvious that it would be 
in ordinary circumstances entirely wrong 
upon a suggestion that further investiga- 
tion would disclose facts which would 
show that the plaintiff is time barred to 
grant a remand upon this ground in 
second appeal. Now the point which is 
taken in this High Court was that on 
the admitted dates the sale became final 
on 2lst November 1909 and that accord- 
ingly the plaintiff’s suit was time barred. 
If that be the only question then it does 
seem to me on the authority of Jitendra 
Kumar Pal v. Mohendra Chandra (1), 
that the statement in the sale-certificate, 
would not be final and conclusive for the 
present purpose; and on that basis the 
only question to consider is whether or 
not there was some reason to suppose 
that there had been an application to set 
aside the sale which extended the time 
under S. 80, of the Regulation. It ap- 
peared however, on this point being taken 
for the first time in second appeal that 
there is in evidence the circumstance 
that symbolical delivery of possession 
was given to Prokas the auction purcha- 
ser, on 19th January 1910 and it is 
reasonably clear cn the doctrine of the 
^fease of Mohiin Chn'^idlra v Pyari Lai 

(1) C1916]“21 g7lJ7 62:^37 "iTam 



872 Calcutta BdiKUNTHA Nath Das 

Da.s (2), that that would be a good answer 
30 far as the auction-purchaser was con* 
’cerned against any defaulting proprietor. 

Now the learned Judge has rejected the 
contention that this is a good answer 
against the defaulting proprietors but ho 
has done so on the ground that in the 
present case Prokash has been held to be 
in some extent, at all events, a benamidar 
for one Dianat Ram Sarma who was 
himself one of the defaulting proprietors; 
and he has apparently held that the 
doctrine in the case cited above does not 
apply except where the purchaser is a 
'Stranger. On that ground ho has ap- 
parently rejected the date of delivery of 
symbolical possession as a material date 
in this case. This introduces the second 
point taken by the learned Judge as a 
good point against the plaintiff. On the 
footing that Prokas when ho purchased 
was a benamidar for one of the defaulting 
proprietors the learned Judge appears to 
have held that a defaulting proprietor 
purchasing at a revenue sale although he 
l)aid the full purchase money remains 
still a cosharer with his previous co- 
sharers the other defaulting proprietors. 
Ho appears to have held that, that being 
so, he merely stands in this position 
that ho can only bring a suit for parti- 
tion as against them. This point, how- 
ever, was not defended or maintained by 
Mr. Sen in this Court. 1 do not under- 
^stand that there is any doctrine which 
prevents a defaulting proprietor being a 
purchaser at a revenue sale and this is 
not a case where it has been found against 
the plaintiff that the default and the sale 
were fraudulently procured by one de- 
faulting proprietor so that when he pur- 
chased, the law in view of his fraud, 
would regard him as a trustee of all his 
previous co-owners. 

The first question to be decided is the 
question of limitation. On that question 
it appears to me on the facts of this case 
that Art. 121, Lim. Act, has nothing to 
do with the matter. This is not a suit 
to annul incumbrances and so far as the 
particular cases which were decreed are 
concerned they were decreed upon the ba- 
jsis that the suit lands were not shown to 
jbe comprised in any of the patnis set up by 
|the defendants, That being so the ques- 
ition is a question either under Art. 142 
or 144 ; probably if the ruling of Mohim 

^ T27Ti917] 44 Cal. 4l‘2 “21 C. W. N. 537=^9 
I. 0. 213=26 0. L. J. 99. 
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Chandra Ghoudhury*& case (2) be righfc 
Art. 142. In each of these four cases 
now before us the persons whose eviction 
is sought that is, the contesting defen- 
dants, were themselves defaulting pro- 
prietors. If that be so the symbolical 
possession as against them is, in my opi- 
nion, equivalent to actual possession and 
the plaintiff’s suit having been brought 
within 12 years of that date was brought 
in time. 

There remains only one other argument 
which the learned advocate for the res- 
pondent raises and that is this. He con- 
tends that although the contesting defen- 
dants were defaulting proprietors and 
although they have been found to have 
no patni right in the suit lands never- 
theless they may at the time of delivery 
of the symbolical possession have been 
in occupation of the suit lands not qua 
proprietors but claiming right under the 
one or other of their patnis and that in 
that state of affairs symbolical posses- 
sion would not avail as against them to 
save the plaintiffs’ suit I liave great 
difficulty in seeing how the law involved 
in this contention can be right. But it 
is quite clear that this is a case which 
was not proved and not, 1 think, imagined 
at the time the suit was tried It is a 
new and speculative case never advanced 
before, and it is quite wrong, in my opi- 
nion, in second appeal whi re tlie point 
was not taken in the lower Court to 
allow an investigation of a case so very 
different from anything that was dealt 
with at the time. In my judgment it 
would bo entirely wrong to interfere with 
the findings of the Courts below in a case 
of this character 

Upon the question whether or not 
Prokas Chandra Saha should have been 
held to be a benamidar for Dianat Bam 
Shaha I can only say that if that ques- 
tion were open "to me I should find sin- 
gularly little evidence but in my view 
of the law this -element makes no differ- 
ence whatever in the present oases. 

In the circumstances it seems to me 
that these Letters Patent a})peals should 
be allowed with costs, the decrees of the 
learned Judge should be set aside and 
the second appeals to this Court should 
be dismissed with costs in each case. 

C. C, Ghose, J. — I agree. 

a.L,/r K. Appeals allowed. 
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C. C. Ghose and Gregory, JJ. 

E. S. Olpadvolla — Accused — Peti- 
tioner. 

V. 

Janies Wright — Complainant — Oppo" 
site Party. 

Criminal Reva. No 426 of 1928, Deci- 
ded on 22nd May 1928. 

Penal Code, S. 4SG — Use of another firm's 
bottles innocently and according to common 
'practice — No conviction under S. 48G can 
stand. 

The complainant and the accused were soda- 
water manufacturers, and each had speciil bot- 
tles of bis own jirm. It was a common practice 
of the place that water-manufacturing firms 
used bottles mdiscriminately, i. e., bottles of 
one firm were bent by customers to another firm 
for being filled with mineral water. Accord- 
ingly the accused’s firm used bottles of the 
complainant’s firm. 

Held : that as there was no intention to do 
anything harmful within the meaning of S. 4S6, 
cor^v’iction under that section could not be valid. 

[P 874 C IJ 

Lan(jford Janies, Charu Chandra Bis' 
was, Ma9ii7idra Kumar Bose and Prafidla 
Chandra Chakravarty — for Petitioner. 

Judgment — In this case the peti- 
tioner vvho is the proprietor of the well- 
known firm of Soda-water manufacturers 
called Byron Sz Co. has been convicted 
under Ss. 483 and 486, I P. C., and 6 
and 7, Merchandise Marks Act. The 
short facts involved in this case are as 
follows: It appears that the complainant 
James Wright who is connected with a 
firm called Rose and Thistle has intro- 
duced into the market soda-water sup- 
plied in bottles with a “rrosted appea- 
rance bearing the letters “R and T Ltd.” 
at the bottom of the bottles. These 
bottles have a special paper label bearing 
the words “Rose and Thistle Ltd, Fros- 
ted Soda." These bottles have a capsule 
called crown cork, it appears that in 
Calcutta there is a common practice for 
various kinds of bottles to be used by 
different mineral water manufacturing 
firms indiscriminately, that is to say, 
customers send in iudiscrimiaately 
Byron’s bottles to Rose and Thistle in 
order that the bottles may be filled with 
soda-water or other waters and Rose and 
Thistle bottles to Messrs. Byron & Co., 
for a like purpose The complainant says 
that the accused in this case has no right 
whatsoever to fill his bi^tles. The accused 
has stated before the magistrate that he 
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has no intention of filling the complain- 
ant’s bottles but that inasmuch as these 
bottles are brought in by coolies and sent 
to the manufacturers in order that they 
may be filled in it is not possible for him 
to prevent what has happened in this 
case. The Magistrate observes that the 
complainant’s manager admits that he 
has given orders in their factory that out- 
sider’s bottles will not be accepted ; but 
he finds it difficult to get the order car- 
ried out owing to the fact that the men 
cannot read English and that the bottles 
are brought in indiscriminately. In these 
circumstances the complainant com- 
plained before the Magistrate in respect 
of the user of his bottles by Messrs. 
Byron & Co. 

The Magistrate has found that the 
design of the bottle of the complainant 
described as a bottle with a “frosted ap- 
pearance” has been registered under the 
Patents and Designs Act, that the label 
is also registered under the said Act, but 
he states that the bottle itself is part of 
the complainant’s trade-mark and he has 
accordingly gone into the Crise on that 
footing and has found that the accused 
has been guilty of counterfeiting the 
complainant's trade-mark and further that 
he has been selling goods with a mark 
i. 0 , with counterfeit trade-mark and has 
thereby rendered himself punishable 
under Ss. 483 and 486, I. P 0. 

It is not necessary for us to refer to 
the sections in the Merchandise Marks 
Act because those sections follow closely 
the provisions of the Indian Penal Code 
in that behalf. 

The first question is whether the ac- 
cused is guilty of having committed an 
offence punishable under S 483, I. P. 0. 
The two ingredients mentioned in the 
section itself are, first, that there should 
be a trade-mark and, secondly, that there 
should have been a counterfeiting of the 
trade* mark. 

Mr. James’ first contention is that the 
design of the bottle being registered under 
the Patents and Designs Act, it is not a 
trade-mark beoiuse, having regard to the 
language used iu the Patents and Designs 
Act, a design registered under the Patents 
and Designs Aoi» cannot be a trade* mark 
as defined in S. 478, I. P. C. Secondly 
Mr. James contends that even assuming 
that the design of the bottle itself is a 
tnide-mark there is no counterfeiting in 
this case having regard to the definition of 
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the word “oouaterfeit” in S. 28, I. P. 0. 
Thirdly Mr James’s contention is that 
having regard to the findings of fact 
arrived at by the learned Chief Presidency 
Magistrate it is quite clear that what 
has happened has been done innocently 

So far as the last point is concerned it 
is abundantly clear from the judgment of 
the learned Chief Presidency Magistrate 
that he has found practically, if not in so 
many words, that there was no intention 
to do anything harmful within the mean- 
ing of S 486, I. P. C., and that all that 
has happened has so happened in the 
usual course of business in this trade in 
Calcutta It is not clear why the ac- 
cused should be deprived of the benefit of 
the findings of fact arrived at by the 
learned Chief Presidency Magistrate when 
considering the words specified in S. 486, 
I, P. C. In our opinion it is clear that 
the accused has acted innocently within 
the meaning of S. 48o and that that being 
so the conviction and sentence under 
S. 486,1. P. C , must be set aside. 

So far as the conviction under S. 483 is 
concerned, there is a good deal to be said 
in favour of the view that the bottle 
itself, frosted though it bo, cannot be 
considered a trade-mark. At any rate, 
there is sufficient doubt on the facts of 
this case which would entitle us to give 
the benelit of the doubt to the accused. 
There is also considerable force in the 
contention that having regard to the 
language of S. 28, L P. C , the case can- 
not properly bo brought within the four 
corners of S 483, I. P G. In that view 
of the matter the conviction and sentence 
under 8. 483, I P. C., must be set aside. 

It follows from what has been stated 
above that the conviction under the 
corresponding sections, namely, Ss. 6 and 
7, Merchandise Marks Act must also be 
set aside, 

The fine, if paid, will be refunded. 

W.S /r K. Conviction set aside. 
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SUHRAWARDY AND GaMMIADE, JJ. 

llalihal Chandra Chahladar and others 
— Plainti ffs — Appellants. 

V. 

Baikuntha Nath Barai and others — 
Defendants — Respondents. 

Appeal No. 1664 of 1925, Decided on 
llth May 1928, from appellate decree of 
Addl. Sub- Judge, Bakarganj, D/- 2lth 
March 1925. 


(a) Contract Act, S, 38 — Plea of tender 
holds good only if it is accompanied by deposit 
in Court. 

One of the requisites of a. valid tender is tha^ 
the party making the tender must always be 
ready to fulfil the obligation whenever called 
upon , or, as it is otherwise expressed, a tender 
in order to be valid must be kept good, in ac- 
cordance with the requirements of the law. 
The plea of legal and valid tender must not 
only allege that the person raising the plea is 
still ready but must be accompanied by pay- 
ment into Court : 16 Bom. 141, Appr. 

[P 875 C 1] 

(b) Civil P. C., 0. 24, B. 3 — Deposit of ad- 
mitted amount stops running of interest. 

In order to stop running of interest it is 
necessary for the party to deposit the amount 
admitted by him in Court : 25 Cal. 34, Dist. 

[P 875 0 1] 

(c) Bengal Tenancy Act, S. 150 — Plea of ex- 
cess shall not be taken cognizance of unless it 
IS accompanied with deposit. 

Section 150 is applicable to cises where the 
defendant admits that money is due from hhn 
to the plaintiff on account of rent and plea of 
tender shall be rejected if it is not accompanied 
with deposit : 30 Cal. 947 and 4 Pat. 304, j^ef* 

[P 875 C 2] 

Brojendra Nath Chatter jz and Nil 
Kanta Ghose—ior Appellants 

Pyari Mohan Chatter ji and Bankim 
Chandra Roy iov Krishna Lai Banerjz — 
for Respondents. 

Judgment. — The only question that 
has been canvassed in this case is witb 
regard to the validity of the tender of 
rent made by the defendants. The plain- 
tiffs brought a suit for rent on the basis 
of a kabuliat executed before the Bengal 
Tenancy Act came into force in which 
interest on arrears of rent was stipulated 
at one anna per rupee per month. The- 
plaintiffs claimed interest at half-anna 
per rupee and damages and costs. The 
only defence with which we are now 
concerned is that the rent was sent to 
the plaintiffs by money orders which 
were refused and, therefore, they are not 
entitled to claim interest. The trial 
Court held that the tenders were not 
good and allowed the plaintiffs’ claim in 
full and half-costs. Defendants 3 and' 
4 appealed and the learned Subordi- 
nate Judge was of opinion that the ten- 
ders were good and effective and dis- 
missed the plaintiffs’ claim for interest, 
allowing him a decree for the rent and 
cesses claimed. 

’ The plaintiffs have appealed and it is- 
contended on their behalf that on the 
facts found by th^Gourts below the ten- 
der must be heldT to be illegal and Jn* 
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operative. It has been found and it must 
be accepted as a fact, that the defendants 
remitted rents even before they actually 
became due to the plaintitls by money 
orders which were refused ; but after- 
wards the defendant neither deposited 
the money in Court under S. 61, Ben. 
Ten. Act, nor paid the admitted amount 
in Court after tl^e institution of the suit. 
As a matter of fact it was not deposited 
until after the decision of the trial Court 
when execution was taken out. The re- 
quisites of a valid tender have been con- 
sidered in many oases and have been ex- 
plicitly laid down in text books One of 
the requisites of a valid tender is that 
the party making the tender must always 
be ready to fulfil the obligation whenever 
called upon ; or, as it is otherwise ex- 
pressed a tender in order to bo valid must 
be kept good, in accordance with the re- 
quirements of the law. Now the plea of 
legal and valid tender must not only 
allege that the defendant is still ready 
but must be accompanied by payment 
into Court Leake on Contract, 7th Edi- 
tion, p 615. The law of uender has been 
partly borrowed into the Indian Contract 
Act from the English law and that por- 
tion of it which has not been incorporated 
in the Indian law*should be applied as 
embodying rules of justice, equity and 
good conscience Under 0. 22, R 3, of 
tho Rules under the English Judicature 
Act a plea of tender is not to be received 
in Court unless accompanied by payment 
in Court. The same view has been taken 
in this country in Ahdid Bahman v. Nur 
Mahommad (l). Under O. 24, Civil P. 
C , 1908, in order to stop running of 
interest it is necessary for the defendant 
to deposit the amount admitted by him 
in Court In the present case by nob 
depositing the amount in Court, the de- 
fendants have not only rendered them- 
selves incompetent to raise the plea of 
valid tender but have forfeited their right 
to remission of interest under 0. 24, Civil 
P C 

In answer to the appellants* case on 
this point the learned advocate for the 
respondents has relied upon the Full 
Bench decision of this Court in Kripa 
Suidhu Mukherji v. AyinoJa Sundari 
Debi (2). That case has no bearing upon 
the question in controversy in the p're- 

(1) [1892] 16 Bom. 141. 

( 2 ) [189S] 25 Gal. 273=11 C.W. 


sent case. Before the Full Bench deci' 
sion it was held that a tender of rent 
under the Bengal Tenancy Act must bo 
followed by a deposit under S. 61 of the 
Act. The Full Bench disagreed with 
this view and held that a tender in order 
to be legal and valid need not be followed 
by deposit under S. 61, Ben. Ten Act 
But it did not consider the further ques- 
tion as :o whether under the law it is 
necessary in order to render a tender 
effective to deposit the -money in Court 
at the institution of tho suit In the 
Full Bench case in fact tho money was 
tendered several times to the plaintiffs, 
his pleader and Naih and ultimately when 
it was refused it was deposited in Court 
before the institution of the suit On 
these facts the Court held that it was a 
valid tender which was kept good as 
shown by the conduct of the tenant and 
it should stop the running of interest 
from the date of the tender 

Apart from the considerations which 
apply to the present case with reference 
to the law of tender, there is a jiartioular 
section in the Bengal Tenancy Act which 
deals with the procedure to ho followed 
where a tenant in a suit for rent admits 
a certain amount to be due to the land-' 
lord. S. 150 says when a defendant ad- 
mits that money is due from him to the 
plaintiff on account of rent but pleads, 
that the amount claimed is in excess of 
the amount due, the Court shall refuse to, 
take cognizance of the plea unless the! 
defendant pays into Court the amount so 
admitted to he due. This provision ofi 
the law was not apparently brought to' 
the notice of the Courts below. As in 
the present case tho 'defendants admitted 
that tho actual rent fixed under the kabu- 
liat was due from them to the plaintiffs 
and they not having deposited that 
amount in Court, the Court ought to 
have under the law refused to take cogni- 
zance of the plea that the amount claimed 
was in excess of the amount which was 
actually due to the landlords. That the 
law as laid down in S. 150, Ben. Ten. 
Act, is applicable to cases where the de- 
fendant admits that money is due from 
him to the plaintiff on account of rent 
has been held in several cases. Banarashi 
Pershad v. MakhanEoy (3). The Patna 
High Court in Kesho Prasad Stngh v. 
Trtloke Nath Tewari (4), has taken a- 
^3) Gair947=7~a W.N. 514." ~ 
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wider view of the applicafcioa of the sec- 
tion. In this view also the defendants’ 
plea of tender must be rejected. In our 
opinion this appeal must succeed. The 
respondents ask us to remand the case to 
the lower appellate Court in order to 
Jotei mine the question what amount of 
interest the plaintiffs are entitled to 
claim from the defendants under the 
contract. This is a question which we 
hnd from the judgment of the lower ap- 
pellate Court was not raised before that 
Court. The only contentions of the de- 
fendants wore that the tender was a valid 
tender and that the Alunsif should not 
have allowed interest, damages and costs 
:>o the iilaintiCfs presumably on the ground 
that the tender was valid. We have 
looked into the judgment of the trial 
Court and we do not think that it would 
be necessary to remand the case for con- 
sideration of the question now raised be- 
fore us by the respotuleuts. 

The result is that this appeal is al- 
lowed, tlio decree of the Court below set 
aside and that of the trial Court res- 
tO’‘od I3ut as this litigation has been 
occasioned by the unreasonable refusal by 
the plaintiffs of the rent sent to them by 
m )nov order, wo direct that the plaiir 
tilfs should bear tlieir own costs through- 
out. 

A L./u K. Appeal allowed. 
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B B. (iflOSE AND Carlick, JJ. 

Adam Ali and anothet — Plaintiffs — 
Appellants 

V. 

C hand 10 Molla and othf^rs — Defendants 
— Respondents 

Appeal No 1717 of 1925, Decided on 
9bh May 1928, from appellate decree of 
Ist Sub-Judge, Dacca, D' 27 April 1925. 

Bengal Tenancy S. b7 — Fart of holding 
sold %n 1908 — Subseguenit partition in 1919 
between cosharers of taluk — Portion sold fall- 
ing to share of plaintijj — Plaintiff suing in 
1922 to eject purchaser —P urchascr cannot he 
ejected as he is not trespasser — Suit is also 
barred as adverse possession began in 1908 and 
not at the date of paftition. 

A holding oonsistiag of six plots belonged to 
I, Out of these six plots, three wore sold in 
1908 to C. Subsequoutly iu 1919 there was a 
partition between the cosharers of the taluk 
and tha three plots purchased by C were allot- 
ted to plaiiitilfs. lu 1922 plaintiffs brought a 
suit to eject C, alleging that he was a trespasser 
on the land. ^ 

Held : that the landlords had no right to 
siect C because ..4 had not abandoned the hold- 
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ing which would give the landlords the right 
tokhaa possession. The act of partition among 
the landlords without coucurrance of the 
tenant had surely tha effect of dividing the 
holding so as to give the plaintids right to 
recover their share of the rent which had been 
fixed on the portion allotted to their shares, 
but that did not confer a new right upon the 
plamtifis to bring ejectment against C who was 
not liable to be ejected previous to partition : 

2. Pat. L. /, 225, Foil. [P 877 C 2] 

Held : further that the act of the landlords 
effecting thopirtition cannot be held to be a 
trespass by the defendants. Trespass must be 
considered to have commenced when A sold 
three plots , that is in 1908. [P 877 C 2] 

Naresh Chandra Se7i Gupta and Uruk~ 
ramdas Ckakravarti — for Appellants. 

Sarat Chandra Bascik and Radhicaran- 
jan Guha — for Respondents. 

B. B Ghose, J. —This is an appeal 
on behalf of the plaintiffs in an action in 
ojoctmeDb on the ground that- defendant 1 
has purchased a portion of a non-trans- 
ferable occupancy holding which origi- 
nally oolonged to one Azimuddm Bopari 
as appertaining to estate No 831(6 
The Subordinate eludge has found that 
the original jote of Azimuddin consisted 
of six plots of land Out of those, throe 
plots were sold by Azimuddin in 1908 to 
one Kinu Mundle. These three plots 
were again purchased by defendant 1 in 
1913. The plaintiffs had one ganda share 
in the taluk No 8376. There was a 
partition of the taluk among the co^ha- 
rers under the Estates Partition Aot ; 
and the portion of the holding consisting 
of the three plots which defendant 1 had 
purchased was allottel to the share of 
the plaintiffs by virtue of the partition. 
The plaintiffs brought this suit in No- 
vember 1922 on the allegation that defen ' 
dant L was a trespasser on the land and 
that they wore entitled to eject him on 
that ground The Munsilf decreed the 
suit. On appeal by defendant 1, the 
Subordinate Judge has reversed the deci- 
sion of the Munsitl and dismissed the 
suit of the plaiutiLCs. The Subordinate 
Judge held that Azimuddin was in pos- 
session of a portion of the holding and 
that being so, the plaintiffs had no right to 
seek ejectment as against the defendants. 
Evidently the learned Subordinate Judge 
was referring to the case of Dayamoyi v. 
Ananda Mohan Boy (l). The learned 
Judge further held that the defendants 
were in adverse possession of the limited 
interest of^ a tenant for more than 12 
'(1) [19153 42 CaI. 172=20 C. L. J. 52=27 1. CT 
61=18 G. VV. N. 971 (F.B.). 
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years. Upon these t .vo grounds he has 
dismissed the plaintiffs’ suit for khas 
possession. 

It is contended on behalf of the plain- 
tiffs here that the decision of the Sub- 
ordinate Judge is erroneous. The ground 
stated shortly is that before the partition 
in 1919, the landlords had no right to 
sue in ejectmerrt, because the original 
tenant was in possession of a portion of 
the holding. The defendants, however, 
had no right as against the landlords to 
remain in possession. After the partition 
a portion of the holding which was in 
possession of the defendants became a 
new holding under the provisions of S. 81, 
Estates Partition Act , and when the 
plaintiffs became entitled by reason of the 
partition to have the new holding, they 
found that tlfe land was in possession of 
a trespasser and not the original tenant, 
Azirauddin, and, therefore, they have the 
right to eject the trespasser. It is further 
argued that to hold otherwise would have 
this effect, that if Azimuddin transfers 
the remaining portion of his holding 
which has now been allotted to different 
cosharers, then every one of the oosharers 
would have the right to eject the trans- 
ferees from different portions of the hold- 
ing The effect would bo that notwith- 
standing the separation of the original 
holding into different parts by which 
different holdings wore created, an arti- 
ficial link would remain which would 
still bind the different new holdings to- 
gether ; and as this anomalous position 
is unreasonable, the plain and simple 
position should be accepted that as the 
plaintiffs find the trespasser in possession 
of the holding of which they are the sole 
landlords they can biing ejectment. The 
answer to this is that the Bengal Ten- 
ancy^ Act is not flee from anomalies and 
to find one consistent rule to govern all 
circumstances would probably be an un- 
profitable task. To my mind, the answer 
to Dr. Sen Gupta’s argument is this. 
When the transfer was made of a portion 
of the holding in 1908 by the original 
tenant Azimuddin, the landlords had no 
right to eject the transferee or the old 
tenant, because the old tenant had not 
abandoned the holding which would give 
the landlords the right to khas possession. 
The act of partition among the landlords 
without concurrence of the tenant had 
surely the effect of di^diug the holding 
jSo«ii9 to giye the plaintiffs right to reoo* 


ver their shares of the rent which had 
been fixed on the portion allotted to their 
shares of the taluk. But that cannot be 
said to confer a new right upon the plain-, 
tiffs to bring ejectment against tho defen- 
dants who were not liable to be ejected 
previous to partition: or in other woids, if 
it was held that before the partition Azi-, 
muddin continued as a tenant with regard- 
to the entire holding, by that paitition it 
cannot be said that Azirauddin had aban-; 
doned the new holding so as to convert, 
the transferee into a trespasser I am 
fortified in the view I take by the observa- 
tions made by Charnier, C J. in tho case 
of Sitraj Deo Naiayan Snicjh v, Patch It 
Narayan Singh (2), to which our atten- 
tion was drawn by the learned advocate 
for the respondents. Tho ob^^ervations no 
doubt were obiter having regard to the 
finding in that case that there was a 
usage proved which justified the transfer. 
But still I think respect is due to the 
observations made there ; and as 1 fully 
agree with the reasons of the learned Chief 
Justice, I should prefer to follow him. 

There is one other point which [ think 
I should deal with. The learned Sub- 
ordinate Judge has found that the defen- 
dants were in adverse possession of the 
limited interest for more than 12 years 
Dr. Nare^h Chandra Sen Gupta argues 
that this finding is wrong, because the 
iJaintiffs had no notice of the tresi)ass 
Now, if the defendant is considered to bo 
a trespasser, when did the trespass l)egin? 
I do not think the trespass should be held 
to begin in 1919 when the partition 
was effected. The act of tho landlords 
effecting the partition cannot be held to 
be a trespass by the defendants. Trespass 
must be considered to have commenced 
when Azimuddin sold these three plots, 
that is in 1908 Therefoie if tho plain- 
tiffs take their stand on the ground that 
defendant 1 is a trespasser, then it must 
be held that defendant 1 has boon a tres- 
passer from 1908 in respect of the limited 
interest of a tenant. Plaintiff cannot 
base his claim on the ground that he had 
no notice. 

On all these grounds, I am of opinion 
that the judgment and decree of the Sub- 
ordinate judge should he confirmed and 
this appeal dismissed with costs. 

Garlick, J — I agree. 

^R.K. Appeal dismissed. 

L. W. 443. 
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Mitter, J. 

Jyoti Prosad ^ingha Deo Bahadur 
Appellant. 

V. 

Jogendra Bara Boy and others— ’Res- 
pondents. 

Appeal No 266 of 1928, Decided on 
29th March 1928, from original decree of 
Bub-Judge, Asanaole, D/- 30bh July 1926. 

Court^fees Act (7 of 1870), as amended in 
1922, Sch, 2, 6’. Art. 17, Cl. (e)—Art. 17 (6) ap- 
'plies to appeals against decrees from partition 
3 Uits. 

In appeals against decrees from partition 
suits, the proper Court-fees payable are Rs. 16. 
It does not matter whether the ground of 
attack is with reference to ihe allotment of 
specific portion of immovable or moveible pro- 
oertv or the ground of attack is the question of 
costs: 12 G. W. N. 37 and A.I.R. 1925 Cal. 320, 
Hef • 19 Mad. 350 and 3 P. L. J. 443, Dist. 

[P 879 0 1] 

Karunamoy Ghose for Appellant. 

Judgment.-— This is a reference under 
the Court-fees Act. ^ The facts which 
have given rise to this reference may bo 
briefly stated as follows: The plaintiff, 
who is the appellant before this Court, 
filed a suit for partition in the Court of 
the Subordinate Judge of Asansole There 
was a preliminary decree and ultimately 
there was a final decree on 30bh July 
1926, and the plaintiff-appellant, was 
awarded the costs of commission as 
against certain of the defendants His 
costs of the commission were, however, 
not embodied in the decree. These costs 
amounted to Bs. 1573-5-9 Against that 
order amending the decree the defendants 
now respondents, moved the Subordinate 
Judge on 2Ist December 1927 rescinding 
his previous order of 4th June 1927 so 
far as it related to the costs of the com" 
mission. He then directed that the 
direction of payment of costs of the 
commission to the plaintiff be deleted 
from the decree Against this decree as 
finally amended the plaintiff has preferred 
the present appeal in which this question 
of Court-fees arises. The suit out of 
which this appeal arises wa^ a partition 
suit and the question of Court-fees with 
reference to such suits is determined by 
the provisions of Sch 2, Art. 17. Sch. 2, 
Art 17, Cl. (6), Court-fees Act, reads as 
follows: 

Plaint or memorandum of appeal in each |Of 
the following suits: 

VI. Every other suit where it is not possible 


to estimate at a money value the subject-matter 
in dispute, and which is not otherwise provided 
for by this Act. 

It has been held in several cases in 
this Court and the position now taken is 
firmly established, that a suit for parti- 
tion of a joint property is, with reference 
to the matter of Court-fees, governed by 
Sch. 2, Art. 17, Cl. (6), Court-fees Act. 
Eeferences may be made *in this connexion 
to the case of Bidhata Bai v. Bam Glia' 
ritar Bai (l) and to the later case of 
Bajani Kanta Bag v Bajabila Dasi (2). 

It has been contended by the learned 
vakil for the appellant that as a partition 
suit has b en held to fall within Art. 17 
the only question which has to be con- 
sidered is to whether the memorandum 
of appeal in the present case arises out 
of a suit for partition for if it does he is 
liable to pay Court- fees of Bs 15 as is 
provided for in this article There are 
two cases one of the Madras Court and 
the other of the Patna Court which h^ve 
to be considered in this connexion. It 
may be noticed that in both cases the 
appeals did nob arise out of suits for 
partition but they arose out of the deci- 
sions in money suits and the article 
which governs such oases would be Sch. 1, 
Art. 1, Court-fees Act. It is true that 
some of the observations made in those 
oases are somewhat general. For instance 
in the Madras ease reported In re Malcki 

(3) the question was whether when apart 
from, and independently of, any other 
reliefs which an appellant seeks in an 
appeal from a decree, he seeks distinct 
relief on the ground that by the decree 
under appeal the costs of the parties in 
the proceedings which terminated with 
the decree have nob been properly as- 
seS'^ed or apportioned, should the value of 
such distinct relief be'reckoned as part of 
the subject-matter in dispute for the 
purposes of Sch. 1, Court-fees Act or 
should the said value be excluded from 
computation ? and the answer to the 
question was that as the appellant had 
'made the costs the subject-matter of the 
dispute and, therefore, the Court-fee 
stamp is leviable Rimilarly in the case 
of T li. Bowlins v. Lachmi Narayan Jha 

(4) , the question was 

what is the correot Court-fee when relief is 
sought with regard to costs independently of 

(iHlgcTsFi^ o.ujVebi. 

(2) A. I. R. 1925 Cal. 320=6> Cal. 128. 

(3) [189'] 19 Mad. 850. 

(4) [1918] 3 Pat. ItT. 443=4 Pat. L. W. 221= 
44 1. 0. 69=(1918) P.H.O.C. 264. 
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ihe reault of the main contests 
parties 

and the answer was 

^hen the appeal against costs is distinct and 
separate from other parts of the appeals, Court- 
fees must be paid ad-valorem on the costs 
•decreed. 

There the question arose in the case of 
appeals or oross-objeotions in suits for 
redemption or ioredosnre, when the 
amount declared by the Court to be due 
at the date of the decree could be ascer- 
tained by reference to the judgment and 
decree These cases, therefore, do not 
bear directly on the present question. 

The present case seems to be clearly 
governed by the plain language of Art.l7, 
Sch 2, Cl. (6) and the moment it is 
shown, as has been shown in this case, 
that the memorandum of appeal arises in 
the suit where it is not possible to esti- 
mate the money value of the subject- 
matter in dispute and which is not 
otherwise provided for by the Act the 
plartntiff can claim that the Court-fees 
payable are Rs. 16. So far as this Court 
is concerned it has always been recog- 
nized that in appeals against decrees from 
partition suits the proper Court-fees pay- 
able are Rs. 10 and this has been raised 
to Rs. 15 by the amendment of 1922. It 
does not matter whether the ground of 
attack is with reference to the allotment 
of specific portion of immovable or mov- 
able property or the ground of attack is 
the question of costs. Suppose in a parti- 
tion suit a sum of money has been 
-awarded to one of the parties as owelty 
money and the party against whom the 
payment of the owelty money has been 
directed is aggrieved by such a decree 
then he is entitled to prefer an appeal 
to this Court ; and it can hardly be said 
that in such a case although the matter 
arises in a partition suit the Court-fees 
leviable would be the amount of the 
owelty money which forms the subject- 
matter of the complaint in the appeal. 

I do not see bow the question of costs 
can depend on any different footing. If, 
for instance, the plaintiff in the present 
case had appealed against a portion of 
the partition decree which was unfavour- 
able to him and in addition had appealed 
against the order of costs it could not be 
contended that he was bound to pay in 
addition to Rs. 15 as provided for by 
Art. 17 an ad valorem Court-fee on the 
specified amount of co^is which has been 
disallowed against him. 


I think, therefore, the proper Court-fee 
payable is Rs. 15. 

A.L./r.K. Order accordingly . 

A. 1. R. 1928 Calcutta 879 

C. C. Chose and Jack, JJ. 

Etraj Mandal — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No 774 of 1928, De- 
cided on 3rd September 1928. 

Criminal P. C., <Ss. 133, 137 and 139-J — 
Order under S. 133 — Claim denied — Opposite 
party asked to produce evidence — In the ab^ 
sence of any specific opportunity to adduce 
evidence under S. 137, order must he set aside^ 

A conditional order was made under S 133. 
The opposite party denied the claim. lie was 
asked to adduce evidence. 

Held: that the contention that the party 
understood that he was to adduce evidence in 
support of his case relevant to an enquiry under 
S. 139-A, had force and inasmuch as no spe- 
cific opportunitv was given to him to adduce 
evidence under S. 137, the order complained of 
should be set aside. [P 879 G 2] 

Mrity unjoy Chatterji, Sures Chandra 
Taluqdar and Bamendra Mohan Maziim^ 
dar — for Petitioner. 

Narendra Kumar Bastt-^iox the Crown. 

Order . — The complaint that is made 
in this case is that the petitioner was not 
afforded an opportunity of adducing evi- 
dence under 8. 137, Criminal P. C. We 
have examined the record and it appears 
to us that the position was this A con- 
ditional order was made under S. 133, 
Criminal P. C. The opposite party, who 
is represented by Mr. Chatterji, appeared 
before the Magistrate and denied the exis- 
tence of any public right in respect of the 
water-course in question. Thereupon the 
Magistrate directed him to adduce evi- 
dence in support of his case. The peti- 
tioner urges that he understood that he 
was to adduce evidence in support of his 
case relevant to an enquiry under S.137-A 
and that not until the enquir under 
S 139 'A was concluded could he be 
expected or required to produce evidence 
relevant to an enquiry under S 137. As 
far as the sections go, the petitoner 
would seem to be right in his conetention. 
In that view of the matter, inasmuch 
as no specific opportunity was given to 
the petitioner to adduce evidence under 
S. 137, Criminal P. C., the order com- 
plained of must be set aside and the 
matter must go back to the Magistrate 
{cjf an enquiry as laid down in Ch. 10, 
Criminal P. C. 

A.L./r.K. 


Betrial ordered. 
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SUHRAWARDY AND GrAHAM, JJ. 

Tarini Charan Sardar and others — 
Defendant — Appellants. 

V. 

Srish Chandra Pal — Plaintiff — Res- 
pondent. 

Appeal No. 1975 of 1925, Decided on 
2nd Fehrnary 192H, from appellate de- 
cree of 5rd Addl Dist Judge, 21 Par- 
ganas, D/* 6th April 1925. 

Fjxe.ciitio)i sale — Rights vf Pm chasers — 
A 'pm chaser at an auction sale is not bound by 
the description given in sale procla'niation — He 
can claim higher rights, that is, the rights of 
the j udgment- debtor . 

la aa execution sale the decree-holder may 
be bound by the description given by him in 
the sale proclamation, but the purchaser who 
has purchased the property described in a 
particular way in the sale proclamation can 
claim a higher or dinerent right which the 
judgment-debtor actually had and which the 
purchaser has really purchased. [P 880 0 2] 

(b) Bengal Tenancy Act — Word — 

Meaning of words — Land Tenure. 

Jofce is a general term with respect to a hold- 
ing and it is not necessarily equivalent to a 
“Raiyati jote” I. R. 1922 P.C. 211 ; 21 0. 
W. N. 188 ; and 8 C. IK, N. H7 ; Foil. 

[P 880 G 2] 

(c) Bengal Tenancy Act, S, IGO — A ratyat 
holding at a fixed lent is entitled to the benefit 
of S. 50 — Bengal Tenancy Act. S, 50. 

A raiyat holding land at a fixed rent can 
acquire a right of occupancy and claim pro- 
tected interest under -S. 160, Ben. Ten. 

Act. He is entitled to the benefit of S. 60 if 
he proves the particular state of facts laid 
own therein ; A. I. R. 1922 Cal. 287, Foil. 

[P 882 C 1] 

Nastm All — for Appellants. 

Brofo Lai Chakravarti, Bishmdra 
Nath Sarcar and Kali Sankar Sarkar — 
for Respondents. 

Suhrawardy, J — This appeal is by 
the defendant in a suit for rent in res- 
pect of a holding in whioh the plaintiff 
claimed rent for a period of four years 
at the old rate and further claimed 
enhancement of rent on the ground that 
in consequence of improvement made at 
his coat there had been an increase in 
the productive power of the land. The 
trial Court held that the value of the 
land had increased on account of certain 
improvements made by the plaintiff but 
that he was not entitled to claim en- 
hanced rent on the ground that the de- 
fendant succeeded in raising the presump- 
tion in his favour under S. 50 (2), Ben. 
Ten. Act. The plaintiff appealed abd 
the learned Additional District Judge 


tenant was not entitled to the pre* 
sumption under S. 50 (2), Ben. Ten. Act, 
though he had proved payment of rent 
at a uniform rate for a period of more 
than 20 years. The reasoning adopted 
by the learned Judge is this : In 1890 
this Jote along with another was sold in 
execution of a rent decree by the plain- 
tiff and purchased by the defendant ; in 
the sale proclamation the property sold- 
was described as a jote ; a jote ordina- 
rily means an occupancy holding ; and 
an occupancy holding is under the law 
a holding the rent of which is liable to 
be enhanced ; the defendant having pur- 
chased the property as a jote must ac- 
cept that position and cannot now turn 
round and say that he is a raiyat at 
fixed rate. In other words the learned 
Judge, though ho has not used that ex- 
pression is of opinion that from the des- 
cription of the property in the proclama- 
tion of sale under which he has pur- 
chased it, he is estopped from pleading 
that the right he purchased was any- 
thing different from the right of an oc* 
oupanoy holding This view, in my 
opinion, is clearly erroneous. It has 
been conceded before us by the learned, 
vakil for the respondent, and in my opi- 
nion rightly that no question of estoppel 
arises in this case. The holding was 
described as a jote in the sale proclama- 
tion by the plaintiff and the defendant 
has purchased the inteiest of the default- 
ing tenants whatever that was. Thef 
decree-holder may in a proper case be 
bound by the description given by him 
in the sale proclamation but to my 
knowledge no case has gone to the extent 
of holding that because the purchaser 
purchased the property described in a 
particular way in the sale proclamation, 
he cannot claim a higher or different 
right which the judgment-debtor ac- 
tually had and which the purchaser had 
really purchased. 

Now, with regard to the as'^umption 
made by the learned Judge that the 
term “jote” ordinarily means occupancy 
holding, there is high authority to hold 
that it is not so. In Midnapore Zemin’ 
dary Go. v. Naresh Narayan Singh (1) 
the Judicial Committee observed : 

Jote is a general term and it is not necessa- 
rily equivalent to a “ raiyati jote. j 

(1) A. I. R. 1922 BO.O. 241=48 Cah^60^8 
I. A. 49 (P. 0.). 
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The same view was taken in this 
Court in Bajani Kanta v. Yusuf Ali (2) 
and Nawab Alt v. Hemanta Kiiviari (3). 
These case^ have bean attempted to be 
distinguished on the ground that the 
holdings referred to in them consisted of 
more than one hundred bighas and there- 
fore, the presumption under the law was 
that they were tenures. The interpreta- 
tion of the term “jote” in those cases 
does not seem to have been affected by 
the fact that the holdings under con- 
sideration were more than 100 bighas. 
After holding that the term “jote” did 
not necessarily mean a raiyati holding 
the Courts proceeded to determine the 
nature of the tenancy in those cases and 
having found that the area was over 100 
bighas they allowed the presumption of 
law to be raised in favour of their being 
terfures. 

Even if the interest sold in 1890 were 
that of a raiyati at fixed rate one would 
not*expeot any other description of the 
land except v/hat was given in the sale 
proclamation, namely, that it was a jote. 
If ‘jote” means a holding in its general 
sense as it ordinarily does, the interest 
of a raiyat at a fixed rate will also be 
called a jote and it is too much to oxpect 
from the landlord that m the sale pro- 
climation he would admit that the joto 
he was selling was held by the last 
tenant at a rent fixed in perpetuity. 
The mere description of the property 
sold in 1890 as a jote-right does not in 
my opinion support the case of the 
iplaintiff even if the defendant is held 
Ibound by it. It is still open to the Court 
Ito investigate as to what was sold and 
Iwhat was purchased by the defendant. 

The lower appellate Court has observed 
and it seems that its decision was to a 
great extent influenced by the view he 
took of the law, that a raiyat at a fixed 
rent or rate of rent cannot bo an occu- 
pancy raiyat, though an occupancy 
raiyat by a subsequent grant can acquire 
the status of a raiyat at fixed rent. 
This is not the law as at present settled 
by the recent decisions of tbia Court. 
In the case of Dulhin Gulah Koer v. 
Balia Kurmi (4) decided by a Bench of 
five Judges it was held that the settle- 
ment officer was right in giving effect 
to the presumption that the raiyats 

(2) [1917] ‘21 0 W. N. 188-34 1. C. 92. 

(3) [1904] 8 C. W. N. Ift. 

(4y;i89S] 25 Cal. 744-2 C. W. N. 580 (P.B.). 


meaning ordinary raiyats were holding 
at fixed rates of .rent and in recording 
them as raiyats holding at fixed rates. 
The learned Judges agreed with the ob- 
servations made by Ameer Ali, J., in the 
case at the stage at which the case was 
before the Division Bench ; -and one of 
the observations made by that learned 
Judge will be found at p. 749 of the 
report : 

Any raiyat, therefore, by whatever name he 
may be called if he pleads and proves the 
partoular fstate of facts- provided m S. 50 
is entitled to its benefit. 

The last word upon the subject has 
been said in the case of Sarvesuar Patra 
V. Bejoy Chand Mahatah (5) in which it 
was held that the raiyat holding land 
at a fixed rent may acquire a right of 
occupancy and claim protected interest 
under S. 160, Ben. Ten. Act Richard- 
son, J , went into the history of the law 
on the subject and came to the conclu- 
sion that there is nothing in the law to 
prevent a raiyat at fixed rate acquiring 
a right of cccupancy in other words 
both the rights may be combined in the 
same person. Nor does the law make 
it impossible for an occupancy * raiyat to, 
obtain the right of a raiyat at fixed rate. 
These decisions and the other pronounce- 
ments on this subject in various cases of 
this Court created a class of raiyats not 
enumerated in 8 4, Ben Ten Act . 

namely, occupancy raiyats holding at a 
fixed rent or rate of lenfe. Whether an 
occupancy raiyat who is proved to have 
held at a fixed rent or rate of rent from 
the time of the rormanGat Settlement 
may be elevated to the status of a raiyat 
at fixed rate is not for our present pur- 
pose to discuss. But it cannot be dis- 
puted that the law recognizes a raiyat 
with such rights. In the proviso to S 
37,01 (4j, Act 11, 1859, one of the pro- 
tected interests described in the section 
is that of a raiyat having a right of oc- 
cupancy at a fixed rent. Reference may 
also be made in this connexion to the 
decision in Lakhmi Char an Sliaha v 
Hamid All (6) where the same view has 
been taken. 

The learned Judge in support of his 
view has referred to several cases which 
apparently have no bearing on the point 
under discussion. In JrnjaLandlni 'Biaha, 

(^A. r. R. 1922 Cal. 2h7-49 Cal. 280. 

(G) [1918] 27 0. L. J. 2f.4-4i I. C, 543. 
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V Magnamayi Dasi ( 7 ), the 03,80 was not 
governed by the Bengal Tenancy Act, 
but was decided upon the general prin- 
ciples of law. In that case the tenants 
succeeded in proving uniform payment 
of rent for a period of 40 years. The 
learned Judges h dd that without further 
proof of the origin and nature of the 
tenancy it would not be possible as a 
matter of law to draw an inference from 
this fact alone that at the inception of 
the tenancy the rent was fixed in per- 
petuity because the forbearance of the 
landlord in suing the tenant for a period 
of 40 years might be due t o various rea- 
sons not inconsistent withtho tenancy be- 
ing an OKlinary one. In Guru Gharan 
'Nandi v. Sarah All (S) there is a clear find- 
ing that the tenancy was created 40 yeai 3 
before the institution of the suit and, 
therefore no presumption could bo drawn 
from the fact of uniform payment of 
rent for that period The learned Judge 
has also referred to two cases from 26 
G. N one being the case of Bamandas 
Vtdijasagar v. Shadku Manjki (9) and 
the other Prosunna Kumar Sen v Durga 
Charaii (10), I fail to see that these 
oases have any connexion with the 
point involved in tlie present case It 
was held in those oases that where the 
Kecord-of-Rights have been finally 
published the tenant is produced by 
8. iii), Ben. Ten. Act, from claiming 
presumption under S. 50 of that Act. The 
case before us is not based on the Record 
of Rights and there is no presumption 
one way or the other arising from it 
It has boen contended before us that 
the finding of the lower appellate Court 
that the presumption under S. 50, Ben. 
Ten. Act , has been rebutted by the sale 
Of'rtificata in this case is a fit ding of 
fact. I am unable to agree with this 
contention It seems to mo to be argu- 
ing in a vicious circle The Judge held 
that the defendant was bound by the 
description of the holding as a jote in 
the sale-certihcate and then he said that 
the production of the sale-certificate 
rebutted the presumption under S. 50 
inasmnoh as the sale certificate des- 
cribes the holding sold as a jote 

C') [10 61 44C;il. 555-24 C. L. J.Toi— 36 1. 
C. 8S4— 22 C. W. N. 89. 

(8) [19iyj 23 0. W. N. lOU-52 I. C. 79=30 
0. L. J. 9. 

<9) [1921J 26 C. W, N. 945, 

(10) A. 1. R. 1922 Cal. 146^49 Cal. 919:=26 
0. W. N. 947. 


The result of a careful consideration 
of the facts of this case and of the law 
is that the defendant though he may be 
an occupancy raiyat is still entitled to 
claim the presumption under S. 50, Ben. 
Ten. Act , and since he has proved in 
this case that he has paid rent at a uni- 
form rate for more than 20 years he is 
entitled to such presumption and the! 
question which has been put in the judg- 
ment of the learned Judge namely, whe 
ther in consequence of the description of 
the holding as an ordinary jote in 1890 
in the defendant’s title-deed, the defen- 
dant is entitled to the benefit of the pre- 
sumption under S. 60, Ben. Ten Act., 
mu^t be answered in the affirmative. 

In the above view this appeal is 
allowed The judgment of the lower 
appellate Court is set aside and that of 
the Court of first instance restored with 
costs in all Courts. 

Graham, J. — I agree. 

A L /ji K. A2^peal allowed. 

A. I R. 1928 Calcutta 882 

SUHRAWARDY AND GhAIIAM, JJ. 

Sow indra Nath Basic and others — 
Plaintifi 3 — Appellants. 

V. 

Nirmal Chandra Banerjee and others — 
Defendant 2 — Respondents. 

Appeal No. 1982 of 1925, Decided on 
7th February 1928, from appellate de- 
cree of First Sub- Judge, Zillah, 24 Par- 
ganas, D/- l3th June 1925. 

^ (a) Adverse possession — Claimant mus* 
have actual possession as aga%nst th 
person entitled to possession — Real tenant ex 
ecuting a sham kabuhyat in favour of a thin 
person — Actual possession with the real tenan 
with knowledge of sham kabuliyatdar and con 
tinning in possession as owner — No title by ad 
verse possession can be claimed. 

The question of adverse possession is a ques 
tion of fact and the claim can cnly arise whei 
a party remains in possession as against th 
party who held actually the rights to tpossea 
sion. If a real tenant executes a sham kabu 
liat in favour of a third person, but to con 
tinue to be in actual possession, as he was 
before the kabuliyat was executed with th 
knowledge that it was his property of which he 
was in possession and that the kabuliyat was a 
sham transaction, the third person cannot 
claim title by adverse possession. [P 881 C 2] 

5 ?? {b) Adverse possession — Principle that 

possession against a tenant or a lessee is not 
necessarily adverse as against the landlord or 
lessor, does not apply in favour of a trespasser. 

The principle tha*^ possession against a ten- 
ant or a lessee is not necessarily adverse as 
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Against the landlord or lessor, applies only 
the landlord or lessor has title to the 
®i\nd and the right to iramadiate possession, if 
inapedunents in the shape of a lease or ten- 
ancy disappear and does not apply to .a tres- 
passer; 29 Cal. 518 (P. C ), Appl. [P 885 C 1] 
(c) Civil P. C., 0 41, U. 22 — Cross'objeciions- 
Where appeals relating to the matter in 
<5ro".s-objection3 are dismissed under O. 41, 
B 11, cross-objections cannot be heard in the 
«rpas-appeal. • [P ^^85 C 1] 

/ B)ojo Lai Chakraharty and Hiralal 
/t'hakravarty — (or Appellanta 

Riipendra Kumar fitter, Kanai Dhone 
Dutt and Mrtiyunjoy Dey— (or Respon- 
dents. 

Judgment. — This appeal arises out of 
a suit for establishment of title and 
recivery of khia possession of five plots 
of land A B G D and E described in the 
plaint said to bo appertainin'.' to the 
plaintiff’s tenancy of bighas bearing a 
rental of Rs. 2*8-0 under the defendants 
and standing in the name of Rain Sona 
Dassi Bjth the Courts below have al- 
io wed the plaintiff’s claim with reference 
to four plots A C D and E and dismissed 
the suit so tar as it related to plot B. 
The present appeal by the plaintiffs is 
accordingly confined to plot B which is 
a cutoheri bari The plaintiff’s case is 
that all the five plots in suit were pur- 
chased by Ram Sona Dassi (the plaintiif’s 
predecessor) from Bagdi, the original 
holder of the tenancy, in 126L B S. 
Under the defendant who is the zemin- 
dar there w.is a putnidir by the name of 
Sristidhar Mondal who took a lease from 
the plaintiff’s predecessor of plot B and 
had his cutchery bari. Thereafter Sristi- 
dhar’s successor-in-interest in the putni 
Rama Nath Barman executed a regis- 
tered kabuliyat in respect of plots A and 
B in 1301 in favour of the plaintiif’s 
predecessor and was in possession by 
payment of rent till he was dispossessed 
by the defen ianbs in 1908. The plain- 
tiff thereafter obtained a decree against 
Rama Rith for arrears of rent under the 
lease and purchased it at auction in ex- 
ecution of rent decree on '3rd November 
19L4 ft further appeirs that the plain- 
tiff’s p'-edecessor brought a suit against 
Sristidhar for rent of plot B but it was 
dismissed and the decee *of dismissal 
was upheld by the High Co irb in second 
apperl The defendants are the pur- 
ohamrs of the zomindari interest of the 
property in suit in a revenue sale and sub- 
lequently they obtained by purchase thei 
cutni right of RaBla Nath in the estate, 


and took possession of the land in suit 
on 11th January 1908. 

Now as to the plaintiff’s title to this 
property, it has been found by the 
Courts below that the kobala under 
which the plaintiff’s predecessor Ram 
Sona is alleged to have purchased among 
other properties the land in suit from 
Padu Bagdi was not a genuine document 
This finding has not been challenged 
before us. The position therefore is 
that the plainiff has no title to this 
property. The substantial question 
which has been ably argued by Mr Ghak- 
rabarty on behalf of the plaintiffs is that 
though he has no title to the land in suit 
he has by adverse possession against the 
])ersons who was eiRibled to khas posses- 
sion of the property, obtained a good title 
to it This contention is based on the fact 
that in 1301 the pubnidar Rama Nath 
executed a kabuliyat in favour of the 
plai itiff’s predecessor in respect of the 
land in suit thougli actually it belonged 
to him on that date and remained in 
possession thereof till 1314 B. 8. or 1908 
as a tenant under the plaintiffs; and 
therefore, according to the principle of the 
decision of the Judicial Committee in 
the Secy, of State v Kiishna Mam 
Gupta (L), the plaintiff obtained a good 
title by adverse possession as against 
Rama Nath himself. It may be noted 
at the start that this case was nob made 
out in the Courts below and there is no 
sufficient discussion of the evidence bear- 
ing upon this point. It is a question 
which is not free from consideration of 
facts and it is difficult for us in second ap- 
peal to appreciate its true bearing on the 
facts of this case But as it has been 
placed before us as a question of law on 
the facts found in the case it is necessary 
to examine it closely If the case as set 
up by the plaintiff namely that in 1301 
Rama Nath had the title to the land in 
suit but he executed a kabuliyat in 
favour of the plaintiff alleging plaintiff’s 
possession therein and tre ting himsell 
as a tenant in respect thereof and re- 
mained in poss ssion of it as a tenant 
under the plaintiff for a period of more 
than 12 years by piyraent of rent, is 
proved the plaintiff is undoubtedly en- 
titled to succeed on the principle of 
Krishna Mam Gupta's cas 0 (l). But the 
findings of the lower appellate Court do 

“(1) [1^02] 29Cal. 518=29 i7a. 104=6 07 
N. 6i7=8SAr. 260(P.O.). 
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not support the plaintiff’s case as put be- 
fore it. With regard to the kabuliyat ex- 
ecuted by Rama Nath in favour of the 
plaintiffs, the learned Subordinate Judge 
in the appellate Court makes the follow- 
ing observation: 

If we accept Rama Nath’s said kabuliyat 
as a genuine and bona fide document, we find 
that the plaintiff’s case is proved to be true m 
respect of all the sub-plots. There are, how- 
ever, sufiicicnt reasons for finding that Rarna 
Nath’s said kabuliv at was ex^ cuted under excep- 
tional circumstances and does not support the 
plaintitVs case in respect of plot B. liar an Bose 
(predecessor-in-interust of the plaintiff) was 
practically in Rama Nath’s employ and it was 
not unlikely that such a kabuliyat was obtained 
under registration at the instance of an Am- 
muktear. 

Later on after discussing some evi- 
dence on the point and referring to the 
judgment in a suit which was brought 
by Rama Nath against the defendants 
for recovery of the plots A and B in 
which Rama Nath succeeded in obtaining 
a decree in respect to plot A but his 
claim with respect to plot 13 was dis- 
missed, the learned Judge observes thus. 

The said judgment shows uiidor what excep- 
tional circurastances Hama Nath’s kabuliyat 
might have been executed and there is noth- 
ing in the present suit to suggest a contrary 
state of things. 

In the judgment in that case it was 
found that the story that Sristidar (the 
former putnidar) had taken settlement 
of the land from Haran was not true and 
that tlio plaintiffs had failed to prove 
that Rama Nath continued to pay rent 
fo llaran after execution of the kabuli- 
yat in 1.301 till his rights wore sold 
away in 1911; and as regards the kabuli- 
yat of 1301 after Haran Bose had lost 
his rent suit against Sristidhar there was 
a litigation between Rama Nath and 
Sristidhar for years about this putni and 
that the kabuliyat was executed -about 
the time of litigation and so it was not 
impossible that Rama Nath executed the 
kabuliyat at the time in order to got the 
help of Haran Boso, an influential tenant 
and the son of a former ijaradar of the 
mahal These are the findings in the 
previous case upon whicli the Subordi- 
nate Judge relied and the observation 
made by him that Haran Boso was a 
servant of Hama Nath and the kabuliyat 
and registration of it weio procured at 
the instance of the Am-muktear suffici- 
ently establishes the bisis upon which 
the learned Subordinate Judge has prac- ' 
tically found that the kabuliyat was not 


a bona fide document. He has further 
gone on to consider the nature of th*^ 
suit brought by Rama Nath against 
the defendants for recovery of this plot 
of land and plot A. He observed that 
that case, though it was brought in 
the name of Rarna Nath, the plaintiff in 
the present case was really the plain- 
tiff in that case and accordingly he was, 
of opinion that the decision in that case 
operated as res judicata against the plain-' 
tiff who though not a party in form was 
the ‘real plaintiff; and if that decision 
did not operate as res judicata it would 
certainly be very good evidence against 
the plaintiff This opinion as expressed 
by the learned Subordinate Judge is sup- 
ported by authority but it is not neces- 
sary to discuss it as the present case can 
be disposed of on the findings of fact ar- 
rived at by him namely that the kabuliyrib 
of 1301 on which the plaintiff bases his 
claim foi adverse possession against 
Rama Nath was not a bona tide docir 
moat. There is further no finding in this 
case that Rama Nath continued to oc- 
cupy the land as the plaintiff’s tenant or 
ever paid rent to the plaintiff in respect 
of it The question of adverse posses- 
sion is a question of fact and the claim 
can only arise when a party remained la 
possession as against the paity who had 
actually the right to possession If die 
kabuliyat of 1301 was brought about 
for some purpose with the collusion of 
Rama Nath and the plaintiff’s predecessor 
Haran Basu, the plaintiff’s possession 
under it will not be adverse as against 
Rama Nath who remained in actual 
possession as ho was before the kabuliyat 
was executed, with the knowledge that 
it was his property of which he was in 
possession and that the kabuliyat was a 
sham transaction The title claimed by 
adverse possession must fail. It has 
been found that the plaintiff has no 
title by purchase to ihis land; as it is 
found that he acquired no title by ad- 
verse po-^session the plaintiff ’s suit must 
fail 

The learned Subordinate Judge has 
also held that the plaiatilf 's suit i-* bar- 
red by limitation The defendant obta- 
ined possession of this land in Janairy 
190S and the present suit was brought in 
April 1920 The learned vakil for the 
appellants argues that time runs not 
from the date of the defendants jiosses* 
Sion bub from the datfe of his purcliase 
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of Rama Nath’s interest on which date 
he acquired the right to possession of 
the land in suit . and for this view he 
relies upon the well-known principle 
that possession against a tenant or a 
lessee is nob necessarily adverse as 
against the landlord or lessor. But this 
principle only applies where the land- 
lord or the lessor has title* bo the land 
and the right to immediate possession, if 
dmpediraents in the shape of a lease or 
tenancy disappears. In the present case 
the plaintiff on his own showing was a 
trespasser or in constructive possession 
of the land in suit through his tenant 
Rama Nath"-wheth 0 r under a temporary 
or a permanent lease it makes no differ- 
ence, when in such a case the tenant 
liolding the land under a trespasser is 
dispossessed, the dispossession would 
.affect the tenant and the landlord also 
under whom he wis holding , and it is 
more so when the rightful owner dispos- 
sesses the tenant and takes possession of 
the property which really belongs to 
him. In any view of the matter the 
plaintiff’s suit must bo taken to be bar- 
red by limitation , and as a trespasser he 
oinnot claim that dispossession of Rama 
Nath by the defendant in 1908 did not 
affect his interest which at that moment 
he had none 

Oti all those grounds we are of opi- 
^lion that there is no merit in this ap- 
peal and it must be dismissed with costs. 

The defendant has filed ’cross-objec- 
tions in this appeal in respect of plots 
other than plot B Bur we are told that 
the defendants had file! a separate appeal 
in respect of those plots which was dis- 
missed by this Court under O. 41, R IL 
Civil P 0. The cross objections there- 
fore cannot he heard. They are dismis- 
sed without costs. 

^ Ti R.K. Appeal dismissed. 
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Rankin, C. J. and Mukiierji, J 
Srijciii Gazi —Defendant — Appellant 

V. 

Ahdul S'lttar and others — Plaintiffs — 
Respondents. 

Letters Patent Appeal No. 2299 of 
1925, Decided on 17th May 1923, from 
decision of Mibter, J., D/- 26th January 

1 QOC^ 


Bengal Tenancy Act, S. 48 — S. 48 apptie* 
even if the holding is not^ co-extensive—Under~ 
raiyat of a part of holding agreeing to pay to 
raxyat higher than 150% of the rent of whole 
holding— Raiyat cannot recover more than 150% 
if under-raiyat o ffers to pay 150%. 

Section 4S is not limited only to cases where 
the holdings are absolutely oo-extanaive, and 
if the under-raiyat of a pirt of a hold- 
ing offers in Court to pay as much rent as 
would equal the amount of rent paid by the 
raivat for the total holding plus fifty per cent, 
of that, the raiyat cannot recover more than 
that amount in spite of an agreement between 
the under-raiyat and himself to pav rent at a 
higher rate. [P 886 G*2] 

At III Chandra Gupta and HadhiJea 
Banjan Guha — for Appellant. 

Ahinasli Chandra Guha and Bhu^ 
pendra Nath Das — for Respondents. 

Rankin, C J. — This is a Letters Pa- 
tent Appeal from a decision of ray learn- 
ed brother Mr. Mibter, J., sitting in 
second appeal. The suit was brought by 
the plaintiff against the present appel- 
lant for rent The position is this. The 
plaintiff is a raiyit who, for a holding of 
two plots, pay a rental of Rs. 9-8*0 He 
his let one of those two plots to the 
defendant appellant who is an iinder- 
raiyat and ho has left that at a rent of 
Rs 32*0-0 per annum. The tenant-de- 
fendant’s contention is that, under S. 48, 
Ben. Ton Act, the plaintiff cannot reco- 
ver the rent at the rate claimed He 
says that, although thero has been let to 
him only apirb of the plaintiff’s hold- 
ing, nevertheless the plaintiff cannot, 
under S 48, i^en. Ten Act, recover more 
than the total rent which ha pays for 
his total holding plus 50 per cent, on 
that In other words, the defendant’s 
contention is that Rs 14-4 0 is the 
inaximum amount which the plaintiff 
can claim from him That contention 
has been negatived by the lovver appel- 
late Court and by Mittor, J , on 
second appeal, the view taken being that 
S 48, Ben. Ten. Act does not apply 
at all except in a case where the raiyat’a 
holding and the under-raiyat’s holding 
are co'extensive Now, it is quite clear 
that, as a matter of oommon-senso and as 
a matter of presumed intention of the 
legislature with reference to the mis- 
chief of the section, the view taken by 
these learned Judges involves a certain 
paradox. I do nob say that this consi- 
deration is conclusive, but ibis, certainly 
paradoxical to be told, that if the plaintiff 
had let both these two plots to the de- 
fendant. the utmost he could have got by 
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way of rent from the defendant is 
Ra. 14-4'0, but because, of these two 
plots, he has let only one to the defen- 
dant, he cm for that one recover as 
much as Rs 32. We have, therefore, to 
see whether it is really true that S. 48, 
Ben. Ten. Act, must be road as limited 
to cases where the holdings are abso- 
lutely co extensive. 

Now, the authority which has been 
cited to us on behalf of the appellant is 
the case of Nun Chajid Saha v. Joy 
Chandra Nath (1), That ' was a case 
where the raiyat held land under a 
lease and by this lease certain classes 
of land were specified and certain 
rates of rent were prescribed for car- 
bain classes of land. A part of that 
land, ho let out to the defendant, tlie under 
raiyat, and the under-raiyat’s contention 
was that, as it was ascertainable which 
class of land had been sulilot, the utmost 
that under S. 48, Ben Ten, Act could be 
claimed would bo 50 per cent in excess 
of the amount of the raiyat’s rent which 
was referable upon apportionment to the 
land which he had sublet to the defen- 
dant. With that contention the Court 
had to deal. In an ordinary case, it 
would be too plain for argument that 
S. 48 could not be applied by a mere rule 
of three; in other word^^, on the assump- 
tion that ail lands of a tenancy are of 
equal value. But the case before the 
Court was more reasonable than that be- 
cause there the tenant prayed in aid the 
oirourastanoe that his land could be 
shown to be of a certain class and the 
plaintiff under his lease was paying so 
much rent for every bigba of that cer- 
tain class. The learned Judges Ha- 
rington and Mookerjee, JJ., were not 
faced with the question which is pre* 
seated by the case before us It was do 5 
suggested that it would be of any service 
to the defendant there to offer to 4 )ay as 
muoh rent as would equal the amount of 
rent paid by the raiyat for the total 
holding plus 50 per cent .of that What 
the learned Judges were struggling with 
was the contention that, in the special 
circumstances of that case, the class ’of 
land being known, the amount paid by 
the plaintiff with respect to the defen- 
dant’s land could ha taken as ascertain- 
able. The learned Judges there said that 

(1) [19D2] 89 Cal. 839^:15 I. C. 258—10 G. W. * 
N. ^57. 


that argument was based on a fallacy. 
They then say: 

It cannot be affirmed that the raiyat pays sj 
much rent for any particular pircel. No 
doubt, for the purposes of the assessment of 
the aggregate rent certain rates were taken as^ 
the basis of the calculation hv the superior 
landlord. Nevertheless the raiyat holds the 
entire Unds of the holding for the aggregate 
amount; " 

and then they go on to point out that tho 
whole rent issues out of every part of the* 
land demised. Having given that which 
if taken by itself, is an accurate and ade- 
quate statement of the law, the learned 
Judges said: 

111 our opinion, S. 48, applies to oases in> 
which the land held by the raiyat is co*exten- 
sive with the land held by the under-raiyat. The 
section was never intended to apply to oases oC 
the class now before us. 

That G190 was followed by Digam- 
bur Ghatterjee and Chapman, JJ. m an. 
unreportod case Second Appeal No. 2539, 
of 1911 (Akrayn All y Anu ar Ah) deci- 
ded in this Conrt on 22Qd April 1914. 
Wo do not find that this latter case dif * 
fered in any way from the cise already 
dealt with There, too, there was no 
question of the tenant being content to 
pay li times the rent paid by his land- 
lord for the whole of the landlord’s hold- 
ing^ But in Second Appeal No 3310 of 
1915, {NetiliiUa Akanda V. Badi Bepari). 
decided in this Court on 15th August 
1917 by Teunou and Shamsul Huda^ 
JJ., a case arose presenting exactly the 
same feature as it presented in this case, 
and there the learned Judges pointed out 
that the deci*^ion of Harmgton and Moo- 
kerjee, JJ., in Nim Chandra v Joy 
Chandra (l) was perfectly right if it was 
understood with reference to the facts 
with which they had to deal, but that, 
if it was taken that only where the two 
plots were absolutely co-extensive was^ 
the section to ha applied at all, that 
would be a construction which would de 
feat the policy of the legislature It I 
seems to me that that case is exactly onj 
all fours with the present case and I* 
agree entirely with the judgment which 
was given therein This is what was 
said: 

iu applying the case reported in JSim 
Chamh (I v Joy Cliandrci (1) to a case such as 
this, the learned District Judge has fallen lotr 
au error, and to hold that S. 48 applies ano! 
Odii De applied only where the whole of tht' 
rAi>at*s holding is sublet would be to defeai 
the policy and intention of the legislature, In; 
the case cited, as a matte- of fact, the rent foil 
the whole holding was hs. 21*14-0. The plain-k 
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tiff claimed in respect of the portion sut)lflt a 
rent of Bs. H. To have applied in that case 
the principle for which the appellants before 
as now contend would have been to decree a 
tent higher than the rent claimed. 

Rafereaoe is made in the judgment of 
Nim Gkand's case (1) at p. 843 to certain 
observations of Geidt, J , in the case of 
Akhil Chandra Btszois v. Amjad Ali^ 
(Second Appeal .No. 415 of 1903J. We 
hava sent for that judgment and have 
paused it and there is nothing in 
^at judgment which militates against 
the view which I have expressed. 
There is a great deal in that judg- 
ment which shows that you cannot 
apply S 48, Ben. Ten. Act, by assuming 
that all lands are of equal value and pro- 
ceeding upon a simple rule of three. The 
truth is that the proposition that rent 
issues from every part of the land demi“ 
seji and the proposition that lands are of 
different quality are insufficient to base a 
conclusion to the effect that S 48, can only 
apiily ‘Where the 'two holdings are co- 
extensive. These considerations affords 
no objection to applying S. 48 in the 
way which is contended for by the appel- 
lant in the present case. Accordingly, I 
am of opinion that this appeal should be 
allowed. 

The result is that the decrees of the 
learned Judge of this Court and of the 
lower appellate Court are set aside and 
the decree of the Court of first instance 
is restored The defendant must have 
his costs in the lower appellate Court, 
in the second appeal to this Court and 
in the appeal before us. 

It was contended before us that the 
rent in this case was not a money rent, 
but on thia point, the decision of thp 
learned Judge of this Court in second 
appeal is I think clearly right. 
Mukherji, J. — I agree. 

R.K. Appeal alloioed. 
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C. C. Ghose and Buckland, JJ. 

Gokuldas and another — Plaintiffs — 
Appellants. 

V. 

Chagan Lai and "-“Defendants 

— Respondents. 

Appeal No. 55 of 1927, Decided on 
18th November 1927. from original de- 
cree of Page, J. 


Civil P. C,y S. 20 — Tori — *Suit for damages 
for conversion of land — Some tort-feasoi s rtsid^ 
inq %n Calcutta — Action can he maintained %n 
Calcutta against them — Letters Patent^ (Cal- 
cutta), Cl, 12. 

In a suit for damages for conversion of land 
it is open to the plaintiffs to proceed against 
any one or more of the joint tort-feasors as they 
may elect. Therefore suit started against one 
of the tort-feasors, ^ho resides in Calcutta, can 
be properly maintai^iod in Calcutta High Court; 
13 B, L. B. 91, But, [P 888 C 2, P 6&‘J 0 1 & 2] 

Sircar— for Appellants. 

N N Bose and S. K, Dutt — for Res- 
pondents. 

C. C. Ghose, J.— This is an appeal 
against a decision of my learned biother 
Mr. Page, J., by which he dismissed the 
plaintiffs’ suit in the circumstances here- 
inafter mentioned. The suit was insti- 
tuted on 23rd March 1923, and the plaint 
as it stood, was filed against five defen- 
dants, namely, Chagan Lai, Sohan Lai, 
Kanya Lai, Rukmani and Mathu aBai. 
Shortly stated, the plaintiffs* allegations 
were these : They stated that there was a 
dwelling house in Bhawalpore in the Pun- 
jab in which they were interested as part 
owners and that the said house had been 
sold by the defendant Cbagan Lai acting 
for himself and as the constituted at- 
torney of the other defendants by several 
conveyances in the months of March and 
April 1920. They furthef* alleged that 
the sales were effected without the con- 
sent and knowledge of the plaintiffs or 
any of them and that Chagan Lai had 
realized a sum of Rs. 19,476 They sta- 
ted also that they were entitled to one- 
third of the sura of Rs 19,476, that is to 
say, to the sum of Rs 6,492, In the 
prayer portion of the plaint, the reliefs 
prayed for were as follows : For leave 
under Cl. 12, Letters Patent to institute 
the suit in this Court, for a decree for 
the said sum of Rs. 6,492 ; if ne' essary, 
for a declaration of the shares of the par- 
ties in the sale proceeds of the said house 
and premises and for a direction upon the 
defendants to pay to the plaintiffs their 
share of the said sale proceeds, and if 
necessary, for an account by and under 
the direction of this Court of the dealings 
of the defendants of the moneys realized 
by them from the said sales and for a 
direc’ion upon them to pay to the plain- 
tiffs whatever might be found to be due 
to them on the taking of such accounts. 

• In theif written statement the defen- 
dants Chagan Lai and Kanya Lai stated 
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that the suit as fraiaed was oae for lauds 
outside the jurisdiction of this Court aud 
was not maiatainable. They further 
denied that the plaintiffs had any title 
to the said house. 

It appeared that some time in May 
1026, an order was made by my learned 
brother BuckUnd, J., when he was sit- 
tinf5 on the original side of this Court, 
to the effect that the plaintiffs’ applica- 
tion for issue of a commission of which 
notice had been given should stand to trial, 
that at the hearing of the suit the plea 
as to jurisdiction taken by the defendants 
should be heard and decided first, that 
such plea would be decided on the basis 
of the plaint having regard to the conten- 
tion of the defendant Chagan Lai and 
Kanya Lai chat the plaintiffs had no title 
to the house and premises in Bhawalpore 
in the Punjab and that, in the event of 
the plea of jurisdiction being decided in 
favour of the plaintiffs, the application 
lor issue of a commission was to be 
brought on before the Judge hearing the 
case This order, as stated above, was 
made on IHth May 1026 The suit came 
on for hearing before Page, J., on 2nd 
March 1027. when Sircar who appeared on 
behalf ot' the plaintiffs intimated to the 
Court that his clients were not willing 
to proceed against defendants 3, 4 and 5. 
Defendants 3, 1 and 5 were thereupon 
dismissed from the suit the necessary 
orders as to their oe^ts being made at the 
same time The case thereafter proceodei 
as against the two remaining defendants 
who were residents in Calcutta, namely, 
Chagan Lai and Sohan Lai. 

When the appeal came on for hearing 
before us this morning, Mr Sircar on be- 
half of tho appellants stated that, so far 
as de endant 2, Sohan Lai, was con- 
cerned. the matter had been settled with 
him and that ho was to be dismissed from 
the suit and tho appeal and that, so far 
.IS his costs in tho first Court were con- 
cerned, the order made by that Court was 
not to be disturbed but, so far as his 
costs o. appeal in this Court were con- 
cerned. one counsel’s fee was to be al- 
lower,. Upon thi-^ statement being made 
l>y Mr Sircar and upon an order being 
made as prayed for, counsel for Sohan 
Lai retired. Thereupon, there was only 
defendant-respondent 1 left and that is 
Ohagan Lil for whom Mr.* N N. Bose, 
with Mr. S K Diitb (Advocate)* appear^. 

Now, it appears from the judgment of 


Lvl (0. C. Ghose, J.) 

the learned Judge that two po. 
taken before him, (l) that, having . 
to the allegations in the plaint, the ^ 
was a suit for land and that no porU 
of the land being situate within the j’ | 
diction of this Court, the suit was 
entertainable, and (2) that having r 
to the decision of the Court of apt 
the case of Hadjee Ismail Hadjee 
hub V. Hadjee Mahomed Hadjee Jo 
(l), and it appearing that all the del. 
dants were not dwelling or carrying o. 
business within the jurisdiction of this 
Court, the present suit was not main- 
tainable. 

Page, J., held, on an exhaustive review 
of the oases relating to what is a suit for 
land, that the present suit was not a suit 
for land and he thereupon negatived the 
first contention raised on behalf of Chagan 
Lai. As regards the second of the t\vo 
contentions referred to above, he held, on 
a consideration of the facts of this case 
as appearing from the plaint, that ^his 
case was covered by authority, namely 
the case reported in Hadjee Ismail 
V. Hadjee Mahomed (1), and that, in- 
asmuch as all the defendants were not 
dwelling or carrying on business within 
the jurisdiction of the Court, the present 
suit could not be maintained at the in- 
stance of the plaintiffs The learned 
Judge thereupon dismissed the entire suit. 

On appeal before us it has been con- 
tended by learned counsel for the appel- 
lants that on the facts of the present case 
it can be distinguished from the case 
reported in Hadjee Ismail v. Hadjee 
Mohamed (l), in this way, namely, that 
whereis in that case the account prayed 
for could not be taken and tho case finally 
determined because of the fact that all 
tho defendants were residents outside the 
jurisdiction of this Court and that, there- 
fore, the suit could not possibly be main- 
tained, in the present case the plaintiffs 
proceeded on the footing that a tort 
had been committed, namely, that there 
had been a wrongful conversion of the 
property in which they were interested 
without their knowledge and assent and 
that, in law, tho plaintiffs were enti- 
tled to proceed against one tort-feasor 
or against all the tort-feasors jointly. In 
this case one of the tort-feasors, namely, 
Cliagan Lai i, 0 ., the person who had sold 
the property for himself and acting as the 
attorney of some of the other parties 
(ij IS lUii. Rr9i=Li W. R. 303. 
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interested in the property, was dwel- 
ling, or residing within the jurisdic- 
ti.^n of this Court, and that, therefore, 
che suit could properly be maintained 
in this Court Mr. N N. Bose on 
behalf of the respondent Chagan Lai 
argues that the case is covered by autho- 
rity, gamely, the case reported in Hadjee 
Ismail v,nadje£ Mahomed (l), and fur- 
ther that his client does not admit that 
the plaintiffs had any share whatsoever 
in the property in Bhawalpore referred 
to in the plaint and that, both on law 
and on facts, the suit could not be main- 
tained in this Court 

So far as the last point is concerned, 
that is dependent upon an investigation 
of facts and this investigation has not yet 
been held But for the purposes of this 
appeal, we must proceed upon this foot- 
ing, namely, whether, it being conceded 
that no part of the cause of action had 
arisen within the jurisdiction of this 
C(aurt, the suit is maintainable in this 
Court because of the fact that one of the 
tort- feasors, namely, the defendant 
Chagan Lai, is residing within the juris- 
diction of this Court Now, the case has 
been decided on demurrer and tlie mat- 
ters referred to in Bnckland, J’s. order 
of 18th May 1926, have not been gone 
into. The position, therefore, is that the 
case has been decided in the Court of 
first instance on the footing that what 
is stated in the plaint must be taken to 
be correef} Now, it is stated in the 
])laint that the sale of the house in 
Bhawalpore was an unauthorized sale so 
far as the plaintiffs were concerned. It 
is, therefore, clear that the suit is one 
in tort and, if it is a suit in tort, it is 
elementary that the suit can be main- 
tained at the option of the plaintiffs 
against one tort-feasor or against the en- 
tire body of tort feasors. It is, therefore, 
not a case in which it was essential that 
jail the defendants who had been origi- 
mally made parties should be before the 
Court at the time the suit is heard ; in 
other words, in my view, the case is 
different from the case reported in l‘:l 
B. L. E. 91. The facts in that case were 
as follows : The plaintiff sued 11, resi- 
dent in Bombay but carrying on business 
by his agent in Calcutta and others resi- 
dent in Bombay, to set aside a release 
of his interest in a certain property in 
Bombay. The plaintiff prayed also for 
inventory and accounts. The learned 
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Chief Justice held that the real object 
of the suit was that an account might be 
taken of the property and the share of 
the plaintiff ascertained and provision 
made for his recovering it. The greater 
portion of the property was immovable 
property in Bombay It was held that 
full and complete relief could not be 
given to the plaintiff in the absence of 
any of the defendants there and that the 
suit could not bo maintained in the 
absence of leave under Cl. 12, Let- 
ters Patent, as the whole of the cause of 
action had not arisen in Calcutta. There- 
fore, 90 far as the present appeal is con- 
cerned, speaking for myself, I should be 
inclined to allow it because the question 
that is raised in the plaint is one whe- 
ther or not there had been a conversion 
by Chagan Lal, who is resident in^ 
Calcutta, of the property in which the; 
plaintiffs were interested and there is: 
nothing in law to prevent the institution; 
of a suit in the present ciroumstancesj 
against a tort-feasor who was resident' 
within the jurisdiction of this Court. 

Mr. Bose has, however, argued that in 
this case also having regard to the pra- 
yers in the plaint the question of ac- 
counts would have to be gone into I 
express no opinion on the matter at the 
present moment but it is curious that if 
that was the view taken by the defend- 
ant Chagan Lal, he should not have 
raised the matter at the time when the 
other defendants were dismissed from 
the suit. I do not, however, wish to say 
anything which will preclude Mr. Bose’s 
client from raising the questions relat- 
ing to the plaintiffs’ title to the pro- 
perty and to the other matters referred 
to in his written statement. They are 
questions which it will be open to the 
defendant Chagan Lal, to raise, if so 
advised, at a subsequent stage of the suit. 

Thp result, therefore, is that, in my 
opinion, the present appeal should be 
allowed with costs and the case sent 
back to the Court of first instance for 
trial upon the issues arising on the 
pleaBngs. All earlier costs will follow 
the event 

Buckland, J. — A suit against several 
defendants all of whom are necessary for 
the determination of the questions which 
have to be podded in the suit must be 
distinguished from a suit against several 
(iefendant's in which all the defendants 
are not necessary for the purpose of 
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giving the plaintiCf the relief which he 
prays and against any one or more of 
whom it IS open to the plaintitf at his op" 
tion to proceed. The case of Hadjee Ismail 
V. Iladjee Mahomed (1) was a case of the 
formyl description. Defendant I in that 
case we-i a resident of 13ombay and was 
carrying on business by his gomaatha in 
Calcutta. But for that, as I understand 
the case, there was no ground upon 
which the Court could possibly be asked 
to hold that it had jurisdiction. From 
the judgment of the learned Chief Jus- 
tice, it appears that the learned counsel 
for the respondent suggested that the suit 
should bo abandoned against the parties 
other than defendant 1, but as the 
learned Chief Justice pointol out, in 
order to sot aside the release against 
defendant I, that course could not bo 
allowed because 

merely to set usido tho release in a suit 
against defonilant 1 would leave all the mate- 
rial questions to be decided in another suit. 
The real object of tho suit is that an account 
may be taken of the property left by tho 
deceased and tho sharo of the plaintiff is- 
cortamed and provision m<ide for his receiv- 
ing it. 

The present appeal has boon argued 
upon tho footing that tho suit as framed 
is a suit for damages for conversion in 
which it is open to tho plaintilfs to pro- 
ceed against any one or more of the 
joint tort-foasors as they may olecC. They 
elected to proceed againso live but even- 
tually proceeded against two-thoso two 
who reside in Calcutta. Though tho 
suit was dismissed in the circumstances 
stated by my learned brother against the 
other defendants, nevertheless tho learned 
Judge has held that, upon the authority 
cited, this Court has no jurisdiction. In 
my judgment, the case citoil has no 
application m tho circumst inoes, treat- 
ing tho suit as one for conversion. 

The matter, however, has not been 
argued from this standpoint on behalf of 
the respondent. The argument on behalf 
of tlie respondent is that this is not a 
suit for damages for conversion as stated 
by the learned counsel for the appellants 
hut that it is a suit to which tho live 
persons who originally were made defend- 
ants to the suit are necessary parties. 

If this is a correct view to take of the 
situation, then the point which the 
learned Judge has decided could not 
arise because, on 2n(l Maroh when the 
suit came on for hearing and the plain- 
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tiffs by their counsel stated that they 
would not proceed against defendants 
4: and 5, it would have been open to the 
learned counsel on behalf of defendants 1 
and 2 then and there to have made a 
protest and pointed out that, if that 
course were adopted, the suit was not 
properly constituted and could nob pro- 
ceed. As I read the minutes, that point 
was never taken and, on behalf of the 
defendants 1 and 2 the course adoptoA 
on behalf of the plaintiffs was acquiesced 
in. Had the matter been discussed 
before the learned Judge, I cannot con- 
ceive that there would not have been 
some reference to it in the minutes and 
the learned Judge must have dealt with 
it in his judgment because, as I have 
endeavoured to point out, it goes to the 
root of the whole caso and arises before 
any question of jurisdiction has to be 
decided. Mr. N. N Bose for the respon- 
dent has assured us that the point was 
taken. I must, however, for the pnsejjfc 
purpose, treat the suit as though it were, 
as apparently the learned Judge did and 
as Mr Sircar argues it is a suit for 
damages for conversion and, in that view, 
I agree that the appeal must succeed. 

As regards tho point taken on behalf 
of the respondent, it is nob, as it appears 
to me, an answer to this appeal. It is 
a point, however, which notwithstanding 
tho matters which I have pointed out, 
we have been assured was taken. In the 
circumstances, I agree that the defend- 
ant will be entitled to object that, on the 
plaint as framed, the suit is not properly 
constituted and that the plaintiffs can- 
not succeed. Bub, on the question of 
law, treating this suit as a suit for 
damages for conversion in which the 
plaintiffs have proceeded eventually ex- 
clusively agiinst one of the tort feasors, 
I am of opinion that the judgment of 
the learned »Judgo oinnot be sustained 
and the appeal must be allowed and the 
suit sent back for trial as my learned 
brjthor has directed. 

w.s /li.K. Ca^e remanded. 
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B, B. Ghose and Garlick, JJ. 

^tistoani Kumar Dhupi find another — 
Defendants 2 and 4 — Appellants. 

V. 

Har Kumar Ghosh &nd others — Plain- 
tiff and remaining Defendants — Res- 
pondents. 

Appeal No. 2311 of 1925, Decided on 
IBt’n May 1928, from appellate decree 
1st Sub-Judge, Barisal, D/- 19th 
^August 1925. 

(a) Civtl P. C., S. ICO — Abandonment. 

Inference from facta found as to whether 
there was abandonment or not is a question of 
law. [P 891 0 2j 

f6) Bengal Tenancy Act S. 87 — Abandonment 
-^Tenant of a non-transferahle occupancy 
hold%ng leaving the village in Falgun 1821 — 
Landlord giving a cetthment of the holding in 
Baisakh 1325 — Sub-lense bp the tenant in A'^har 
1325 and two days later tale of a portion of the 
holdirng — Veriod was too short for abandonment 
and the lease and sale did not amount to a 
transfer. 

D was a tenant of a non-transferable occu- 
pancy bolding, lie died in 18^0, leaving U and 
K as his heirs li and A" loft tbe village in 
Falgun 1321. The landlord lu Paishakh 1325 
gave a settlement of tbe tenant’s holding to the 
plaintilT. In Asbar 1325 It <ind A grai ted a 
sub-lease to defendant 1 and delivered posses- 
sion to him. Two days afterwards they sold a 
X5 anna share of it to defendant 2. Plaintiff 
brought a suit for ejectment against It and the 
defendants on the ground of aband mment. 

Held : that the period from Falgun to Rai- 
shakh was too short for an abandonment. Be- 
sides the granting of the sub-lease ind of the 
sale of 15 annas did not amount to transfer. 
There was, therefore, no abandonment : 42 

Cal. 172 (P.P.), Bel, on. [P 891 C 2j 

Eamani Mohan Chattetjee — for Ap- 
pellants. 

(Junada Chaian Sen and Prasanta 
Bhusan Gupta — for Respondents. 

Judgment. — This is an appeal by 
defendants 2 and 4 against the judgment 
.and decree of the Subjrdinate Judge of 
Bakargauj, affirming the decision of the 
Munsiff Ti e suit out of which this ap- 
peal arises was for ejectment of the heirs 
of a deceased tenant and their transferees 
on the allegation that the tenancy was a 
non-transferahie o^cupincy holding and 
with regard to another piece of land it 
was an under-rdiyati which the heirs of 
.-the original ten nb Dwarka have ahan-* 
doned. The heirs are Rabi and Kanai of 
whom Rabi alone has been made a party 
to this suit Evidentiy-^Kanai’s interest 
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will not be affected in any way and per- 
sons setting up the title of Kanai cannot 
be affected by any decree in this suit. 

It is, however, necessary to examine the 
decision of the Subo’dinate Judge. Dwarka 
.died in Kaitik 1320. It is said that tbe 
sons of Dwaika left the village in Falgun 
1 r 24 The plaintiff took settlement from 
the landlord in Baisak 1325 and is alleged 
to have taken possession. He rext al- 
leged that he was dispossessed in K30 
by tbe present defondant‘-j. \N hat the 
Subordinate Judge finds is that the pre- 
sent defendants got a sub-lease from Rabi 
and Kanai dated IGth Asliar 1325 and 
purported to hold possession under them. 
Two days after Rabi and Kanai sold 
15 annas of their interest to defen- 
dant 2. The question is whether these 
transactions amount to abandonment. It 
is hardly necessaiy to point out that thei 
inference from facts found as to whether! 
there was abandonment or nob is a ques-; 
tion of law. Can it be said that because; 
the sons of the original tenant had left 
the \illage after the death of their father 
for three months (that is from Falgun 
to Baisak) there was abandonment which 
entitled the landlord to settle the land 
with the plaintiff? The very statoraonb 
of the facts shows the absurdity of that 
contention , nor can it he said that till 
Ashar the sons of Dwarka had at all 
abandoned the land. Some period must 
elapse from the date of leaving tbe vil- 
lage by tliG occupancy raiyat before it 
can he definitely stated that he has aban- 
doned his holding The period in this 
case is absurdly short Then in Aaliar 
1325 the sublease given in favour of 
defendant 4 shows that those persons 
did not intend to abandon the holding 
but wanted to retain a grip upon the pro- 
perty by granting a sublease. The grant- 
ing of the sublease cannot he considered 
to bo a transfer of the tenancy in qu- s- 
tion nor can the selling the 15 annas of 
the interest in the property. The pro- 
position has now been finally settled by 
the Full Bench case of Dag a Mnifi v. 
Ananda Mohan Rog (l) It cannot there- 
fore be said that the tenants have act j 
ually abandoned the land Apart fromj 
the question of one of the heirs of Dvarka^ 
who would undoubtedly he a tenant 
having been Iqft out of the suit there is 
no ahandonmer-t by the tenant 

(l^ il9i0j 42 Cal 172“ 20 C. li. J. 52 ---2? 1. G . 
ei=18 0. W. N. 971 (F.B ). 
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The appeal therefore will be decreed. 
The judgments and decrees of the Courts 
below are set aside and the suit of the 
pJaintilf dismissed with costs in all 
Courts The plaintiff’s title to receive 
rent for the holding will not be affected 
by this judgment. 

A L./u.iv. Appeal decreed. 
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H B. OriosE AND Cammiade, JJ. 

Makhan Lai Modak — Defendant 1 — 
.\ppellant. 

V. 

Be)o\) Gopal Nundu and other a — 
Plaintiff and Defendants 2 to 6 and 8 and 
9 Respondents. 

Apooal No. 175 of 1925, Decided on 
15th February 1928, from appellate de- 
cree of 1st Sub -Judge, Howrah, D/- 3rd 
September 1924. 

lirnqal Tfnanrq Act, S IfiT' - lujiulment of 
.ac ami) r" an.ee — 'Application , after one year 
frf }n $ale--Piirchaser must prove dale when 
he (jot notice of sale. 

'•Vhere i purchaser in execution of a rent 
decree makes an application for annulling an 
encunibranco after one year from tho date of 
the sale and seeks extension of thit period for 
presenting an application to tho Collector on 
the ground that the date when he had first 
notice of the oncurabrance wis later than the 
date of t/he silo, the purohisor w t > prove the 
fact in order to claim the extended period m 
his favour and show that the application is 
within time ’ A. 1. Ji. 19‘Ji Pat. 515, Kxpl. 

[PS93G1] 

B/jufi Kamar Miikkcrjf and Sanat 
Kumar Chatter] i — for Appellant. 

J uiu Sath Kan] dal and Sichodh 
^ hand) i Datt-'iov Respondents. 

Judgment — This is an appeal by 
defendant 1 Tho plaintiff sued the de- 
fendants in ejectment on tho ground that 
ho had taken a settlement of the land 
in question from the landlord who had 
purchased the bolding in execution of 
his own rent decree. The plea of the 
defendant shortly stated was that he had 
obtained a decree in execution of a mort- 
gage created on the holding by the pre- 
vious tenant and after enforcing his 
mortgage he obtained a decree and pur- 
chased the property in question. He 
cannot therefore bo ousted by the plain- 
tiff The plaintiff ’s suit was decreed by 
tho lower appellate Court. Defendant 1 
appealed to this Court and on the pre- 
vious hearing a Division Bench sent 
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down an issue for trial on the question 
whether or not the landlord had know- 
ledge of the circumstance more than one 
year before the date of the application 
under S 167, Ben. Ten. Act for ser- 
vice of notice. The notice was served 
by the landlord after the institution of 
the suit out of which this appeal arises. 
The application wae admittedly made 
more than a year after the date of the 
sale. The notice can only annul the in- 
cumbrance in favour of defendant 1 if 
the necessary step was taken within one 
year from the date on which the pur- 
chaser in execution of the rent decree 
had first notice of the incumbrance. The 
purchaser in execution of the rent decree 
as already stated in this case was the 
landlord. The Subordinate Judge has 
sent his finrling to this Court on the 
issue on which his finding was required. 
He observed that defendant 1 has en- 
tirely failed to discharge the onus that 
was upon him to show that the land- 
lord purchaser had knowledge of the 
incumbrance more than a year from , the 
date of notice. 

It has been contended on behalf of the 
defendant-appellant that the finding 
ought to have been in his favour, be- 
cause there is absolutely no evidence 
on behalf of tho plaintiff that the pur- 
chaser had no notice of the incumbrance 
previous to one year of his application 
for service of notice His contention is 
that the Subordinate Judge has mis- 
placed the ouus of proof, and having done 
so he has dealt with the evidence ad- 
duced on behilf of the defendant and has 
come to the conclusion that the defen- 
dant has failed to discharge the burden 
of proof, upon him The Subordinate 
Judge relied upon the case decided by 
Patna High Court and reported in Nand 
Kiskore ^ Uameshuar Singh (l) in sup- 
port of his view that in every ease falling 
within S 167, Ben. Ten Act it i% 
for the incumbrancer to show that the 
purchaser had knowledge of the incum- 
brance in order to establish the fact that 
there has been no annulment of the 
incumbrance on proper service of notice. 
In 'our view the learned Subordinate 
Judge has misread the case which he re- 
lies upon in support of ‘his view. That 
' was a case in which a mortgagee sued, 
for possession as plaintiff and the acution- 
pui chaser pleaded ^at the incumbrance 
~(D A. T.Ti.lLyiTi’d^t75i57 
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had been annulled by due service of 
notice. In order to succeed in that case 
the plrdintiff was bound to prove that be 
had a subsisting right and in that view the 
learned Judges held that the burden of 
proof was upon the plaintilT to show that 
the incumbrance which he claimed was 
not annulled by proper and legal notice. 
In oar opinion it cannot be laid down as 
a general rule of law that the burden of 
proof is on the incumbrancer to show in 
every case that the purchaser had know- 
ledge of the incumbrance more than one 
year before his application to the Col- 
lector for service of notice for annul- 
ment of the incumbrance The mere read- 
ing of the section in our view displaces 
such a contention. The section provides 
that the purchaser may within one year 
from the date of the sale or the date 
on which he first has notice of the incum- 
brance whichever is later, present to 
the Collector an application in writing 
requesting him to serve ■ on the incum- 
brancer a notice declaring that the in- 
cumbrance IS annulled Who is to show 
that the date when he has first nctico of 
the incumbrance is later than the date 
of the sale ? Obviously it must be the 
purchaser 'who makes the application 
dor annulling the incumbrance It is 
the purchaser who seeks the extension of 
one year’s time for presenting the ap- 
plication to the Collector upon that 
ground and certainly he is to jirove the 
fav.t in order to claim the extended 
period in his favour. 

It is, however, contended on behalf of 
the respondents that in this case apart 
from the (juestion of onus the evidence 
shows that the purchaser had knowledge 
of the incumbrance within a year of the 
presentation of his application This 
evidence is said to have been given by a 
gomastha of the landlord The Sub- 
ordinate Judge has observed that defen- 
dant I admits that he never went to the 
house of the landlord. It is not neces- 
sary for the incumbrancer to ,go to the 
house of the landlord in order to give 
him notice B it it is for the landlord 
purchaser to give evidence that ho was 
not aware of the inoumbrance within the 
time specified. There being no evidence 
given by him to that elfect we must hold 
tl|a^b the incumbrance has not been 
p’/oved to have been annulled ac^'ording 
tclaw. 

The rccult therefore is *that this ap- 


peal must be decreed, the ‘judgment and 
decree of the lower appellate Court set 
aside, and the decree made by the trial 
Court restored with costs in all Courts 
w.s ./R.K. Appeal allowed . 


A. I. R. 1928 Calcutta 893 

Cuming and Mukherji, JJ. 

Ambica Gharan Kundu and other,— 
Defendants — Appellants. 

V. 

Kumud Mohxin Ghaudhurif and oth'fs 
— Plaintiffs — Respondents 

Appeal No. 693 of 1925, Decided on 
Hth February 1928, from appellate deert^i 
of Dist. Judge, Bankura, D'- 2nd Febru- 
ary 1925. 

gc (a) Evidence Act, Ss. 32 ajid 35 Sale w • 
iificate— Desc) iption of propcfty t;., n r }: 
within Sa. 32 and 35 - Evidence Act, S. 3'>. 

V sjiltJ certiti(Mte is not a public or other oiL* 
ci.ll book, regiijter or record : .1.1. Ji, pJ2l 
Cal, 526 , 17 Cal H49 , and 18 All. 478 , lift. . 

l>escription of property given in a '•ule pro- 
olamition or a salo-cortiric.tte does not amount 
to a stateinent within the meaning of S.-i. 12 and 
35. Kacitals oven in a judgment not inter pi-- 
tes, of relevant fact is not adnubsihle unde- 
S. 35. A. I. Ji V3^'2Ma(/ 1 1 {F E.), F.dl . 

[p 8‘’'> c 1 ; 

(6) Evidence Act, S. \l -S. ll u 
hy S.'d2- — When the fat t </ siaievif)i\ whct}t*> 
(me or faCe, is maloial, it is i eleiu ' ( u " i . 
*8. 11 — Eiidence AC, S. 32. 

As a general rule. S. 11 i^ controlled by i2 
when the evidence consists of statement.', t^f 
persons who are dead and the test whether 
such statement is roliNant under S. 11 though 
not relevant under S. 82, is tdiat it i ladlin’,' 
siblo under S. 11 when it i.s altogether immatj' 
rial whether what wa.s .-iaid was true or false 
blit highly material that it was said . J Jl 
Jt. 1017, Jlef. [p .s% c 1 > 

(r) Evideme Ait, .Ss. 11, i;] (uid 32, (7. ( 1) — 
Jlerilals in salr-f ei 1 1 Ju ate. 

Recitals in a sale certificate ora -.iloi)’ > 
clam.itioQ are not admismlile under 8, ll,Ii 
.lud 32, Cl. .1 . A /. Jl. 1P27 (All. 230 ; I. I 
i\)2Wal 1C07, Foil. , 22 U7 R. 2 33 .viid 23 Corn 
03, f>ist, ' [P 895 G 2, J* tV.A C 2| 

^ {d) Evidence Act, S. 157 — Statements ly 
third persons cannot be used jor co roborai i n. 

Section 157 cannot be invoked to ^ot in itafe* 
merits m.»de by third persons as evidence for tin* 
purpose of corroboration ol wilncsa e\.irnitn\i 
in a ca^e. [I* '‘J5 (j 2J 

Surendfu Nath Guha and I )ii a, 
Jvrishan hutt — for Appellants 

Hay at Ckundra Rose and Xay-'ndfa 
Krishna Hose~ Jov pKCspondents. 

Multherji, J — This appeal has arisen 
out of a suit for establishment ol plair.- 
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tiffs' niahkar right to and for possession 
•f bighas of land which is described 
in 8ch. Ka to the plaint. The plain- 
tiffs' case was that the land in suit was 
their ancestral nishkar, that they and 
predecessors possessed the saoae for more 
than 100 years in nishkar right as well 
as right by adverse possession, that they 
and their predecessors had paid road- 
cess and submitted road-cess returns to 
the Bankura Oollectorate till 1905. when 
the Collector directed them to pay the 
cesses to the zemindars, but the latter 
refused to taka the cesses only and insis- 
ted on the plaintiffs taking a jamai settle- 
ment and th it the plaintiffs refused to do 
80 . The defendants resisted the claim 
by alleging that they bad been holding 
the lands from the time of their father 
for a period of over 25 years as tenants 
under the said zammdara and on piyment 
of rent to them. 

The trial Court dismissel the suit, but 
the lower appellate Court on appeal by 
the plaintiff reversed that decision and 
docroel the suit The defendants have 
preferred this appeal- 

The District Judge found that the 
documents on which the defendant relied 
in order to show their tenancy right to 
the land either did not relate to it or 
were not reliable, having been created for 
the purposes of the case, and that the 
entry in the Reoord-of-Rights was of 
little value, its presumptive value having 
been rebutted by the plaintiffs* evidence, 
lie found, on the other hand, on a consi- 
deration of the 0088 ohallans and certain 
other documents adduced in evidence on 
behalf of the plaintiffs to which it is not 
necO'isarv to refer specifically, that the 
plaintiffs’ father hold some land in nish- 
kar right in the mouzah. He found, 
however, that in support of the plaiutiffs' 
title by nishkar right in respect of the 
two plots of which the land Sch. Ka 
consists, there was no documentary evi- 
dence in respeot of plot 1, and the 
only doouraentarv evidence that there 
was as regards ])lot 2 were a sale-oor- 
titicite (Rx. 9) and two kab.alas (Rxs. 6 
and 7) relating to adjoining lands He 
found also that the oral 0 \ idenco of pos- 
se sion of the land of Sch. Ka that 
was alducecl on the hide of the plaintiffs 
was immensely superior to that adduce! 
on the side of the defendants. On the 
oral evidence coupled with the saicf docu- 
ments Exs. 6 , 7 and 9, he held that the 


defendants’ evidence of poss 
plot 1 was not to be acce^^ 
this process of reasoning he came i 
conclusion that the plaintiffs har 
ceeded in proving possession of bo' 
plots without payment of rent ant 
this he inferred that the plainti' 
nishkar right to both the plots i 
the plaintiffs a decree declaring 
nishkar right and for recovery of i 
Sion 

The appellants contend that the dc 
menta Exs. 6, 7 and 9 are not admissibK 
in evidence, and that the findings of tl 
District Judge are vitiated as being ba 
ed on them. It may be mentioned hei 
that the landlords not being parties t 
the suit a declaration of nishkar right 
of very little use to the plaintiff ann 
the finding of the Judge on the questir 
of adverse possession could be held 
not having been affected by the sa 
documents to which the appellants hav'- 
taken exception the decree of the Jud ’ 
could have been upheld to the extent 
declaring the plaintiffs’ title without ' 
determination of its precise character and 
of giving him khas possession But as it 
is, the findings on the question of nishkar 
right as well as on the question of ad vers 
possession, as already indie ited. rest 
partly at any rate, on the said doou net 
and it, therefore, becomes necessary to 
consider the question of their admis 
sibility 

Exhibit 9 is a sale-certificate in respect 
of an adjoining land. In it plot 1 of 
Sch. Ka is said to lie on the bound- 
ary of the lands to which it relates and 
the said plot is described as plaintiffs 
nishkar. The Munaif whose signatur- 
the document bears may be and has right 
Iv been presumed to be dead. The learn, 
ed Judge is of opinion that the documac . 
is admissible under S, 32, 01. (2) and als 
S. 35, Evidence Act. He held that unde 
0 21, R. 66, Civil P. C , a duty is 
upon the Court to specify as fairly p 
accurately as possible the proper t> t 
sold in the sale-proclamation and as . ' 
do'Cription of the property as given in 
sale-certifioate is a copy ol Mrat conta 
in the sale-proclamation, the entr; 
boundaries is to be regarded as hav 
been mide by the Munsif in the ordin 
course of business and in the dischtx 
of his official duty and the said er 
therefore, comes under S. 32, Cl. 
Evidence Act. He held also that the e 
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had been a^le-certificate is an entry made 
notice. lou’Dlic record by a public servant in 
pi' discharge of his duty and, therefore, 
hadias^es under under S. 35, Evidence Act, 
learnedyell. The learned Judge, in my opin- 
proof w.bas entirely misunderstood the mean- 
the inoun both those sections. Under S. 32, 
not annul) applying that part of the clause 
In oar o^h is relevarft, the statement must be 
a gener^ made by a person in the ordinary 
proof jurso of business, or, if it is an entry, it 
^'^e^must be an entry made by a person in 
books kept in the ordinary course of busi- 
ness or in the discharge of his profes- 
sional duty. Here there is no question 
of an entry in any book nor is the state- 
ment in the sale-proclamation or in the 
sale-certificate as regards the boundaries 
of the land covered by them in any sense 
a statement of the Munsif It is only 
a- statement of the parties, unless there 
is a variance between the parties on tho 
point, in which case it may be taken as an 
erftry embodying a decision which may 
come under some other section of the 
Evidence Act ; hut there is nothing to 
indicate in the present case that the 
Munsif was ever called upon to decide 
as to what was the real boundary, and so 
the statement does not amount to a de- 
cision. Equally inapplicable is S. 35. 
jA sale-certificate is not “ a public or 
[other official book, register or record ” 
land is much the same as a certificate of 
jguardianship which has been held not to 
’answer the description : Satis Chunder y. 
Moj^endro Lai (l), Ilara Kumar De v. 
Jogendra Krishna Bay (2) and Gunjia 
iKuar V. Albakh Pande (3). Recitals 
jeven in a judgment not inter partes, of a 
jrelevant fact is not admissible under 
S. 35 : Seethapati Bao v. Bokkam Ven- 
kanna (4). 

As regards the kabalas, Exs. 0 and 7, 
the learned Judge is of opinion that the 
recitals of boundaries therein are admis- 
» fiible ifhder 8. 32, Cl. (3), Evidence Act, 
the executants thereof being dead lie- 
fore us their admissibility is sought to 
be justified also under Rs 11,13 and 157, 

' Evidence Act. It will be necessary, 
therefore, to deal with all the four sec- 
* tions referred to above 

Section 11 is very widely worded hut 
tho illustrations, as has been offer poin- 

I (1) [1890J 17 Cal. 849. 

(2) A. I. R. 1924 Cal. 626. 

(3) [1896] 18 AH. 478 -(1896) A. W. N. 158. 

A. I. R. 1922 Mad. Vl=45 Mad. 33i fF.B.K 


ted out, do not go beyond cases familiar 
to the English Law of Evidence and it 
has been always held thcbt an extensive 
meaning was not in the mind of the 
Legistature ; per West, J. m B. v. Par' 
hhudas (5), Queen- Empress v. Vajiram 
(6) and per Mookerjee, J., in Emperor v. 
Panchu Bas (7). As a general rule,| 
this section is controlled by S. 32 where 
the evidence consists of statements of 
persons who are dead : and the test whe- 
ther such statement is relevant, under 
this section though not relevant under 
8. 32 is this : it is admissible under S. 11 
when it is altogether immaterial whether 
what was said was true or false but 
highly material that it was said : 
Sethna y. Mahomed Shirazi (8) Judg- 
ed by this test tho satement is inadmis- 
sible under R 11, and though there are 
some cases of this Court which decided 
to the contrary the more recent decisions 
are not in favour of that contrary viow. 
As regards S. 13 both my learned brotlier 
and myself have in our judgment in tho 
oa‘''e of Bujendra Kishore v Mohtfn 
Chandra id) expressed our views as to 
tho precise scope of that section That 
view has since been endorsed by other 
learned Judges of thi^ Court and in that 
view recitals of boundaries in documents 
evidencing transactions relating to ad- 
joining lands cannot possibly be admitted 
under that section As has been pointed 
out in a later decision of this Court in 
the case of Ketahuddin v. Nafar Chandra 
(10) such recitals are not admissible 
either under S. 11 or under S. 13 

As regards the admissibility of these 
recitals under 8. 32, Cl (3) there is a 
clear oonllict of opinion so far as this 
Court is concerned as has been pointed 
out in the case last cited above. It will 
serve no useful purpose to discuss at 
length the long line of c« 80 s in which it 
has been held that such recitals are ad- 
missible, but I cannot help pointing out 
that the judgment of Couch, C. J , in 
Rajah Leelannnd Singh v. Lahh)>iUee 
Tkakoornm (li) upon which tho Bombay 
High Court purported to rely in earliest 
case of that Court, v z , the case of Nin' 

(.^,) 11 B. II. C. R. 90. 

(6j [isQiJ 16 Horn. 414. 

(7J ri9*0] 47 Cal. 671=:.S1 C.L.J. 402-58 I. C. 

92U ^.4 C. W. N. 501 <F B.). 

(8) [1907J 9 Bom. L. R. 1047. 

, A. 1. R. 1927 C^l. 1. 

(10) A.l. R. 1927 Cal. 230. 
fin QQ W. R. y.SB 
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gaiiui V. Bharmappa (12) which decided 
ia favour of the admissibility of these 
recitals on the ground that they are 
against the proprietary or pecuniary in- 
terest of the maker thereof, was not a 
case of recitals of boundaries of any ad- 
joining land bub it was the case of a 
statoinent contained in a sannad relating 
to the land itself. The principle that 
was laid down in that case was tiiat if as 
a whole it is again^jt the interest of pro- 
prietary right of its author, such parts of 
it as are in his favour cannot be rejected. 
With all respect to the learned Judges 
who decided the case of Niivjawa v. 
Bharmappa (12) I find it extremely didi- 
cult to extend the principle of Rajah 
LeelaniLud Singh v. Lakhputee Tliakoo- 
rain (LI) to the case of recitals of bound- 
aries unless with the aid of the princi- 
ple in the leading case of Jligham v 
Ridgwaif (13) and [ am extremely doubt- 
ful if the legislature at all intended to 
incorporate Highani v Rifljwag (13) in 
its entirety in S. 32, Evidence Act. I am 
inclined to take the view that Jllgharn 
V Rulgway (13) was taken by the Indian 
legislature only as illustrative of what is 
meant by the expression “ordinary course 
of business” as used in Cl. (2j of that 
section Those oases form the founda- 
tion of the line of oases which are in 

(l‘J) 2:} P.om G3. 

(n) '> Sni. li. C. 318. 


1928 

favour of admissibility of such recitals. 
In view of the opinion that I hold it vyould 
probably have been necessary for us “ to 
maPke a reference to a Pull Bench bufi* 
there is one clear decision at least of this 
Court to the contrary, and I think I am 
free to follow it as I agree entirely with 
what has been said in it ; I mean the 
case of Pramatha Nath v. Krishna 
Chandra (14). I hold accordingly that 
the recitals are not admissible under 
S. 32, Cl. (3). 

As regards S. 157, I fail to understand 
how that section can be invoked to let in 
statements made by somebody else as 
evidence for the purpose of corroboration 
of a witness examined in the case and if 
the case of Ketahuddin v. Nafar Chandra 
Pattak (lO) meant to lay down that it 
can be so invoked I have no hesitation in 
respectfully dissenting from it. 

I^ am of opinion, therefore, that the 
recitals contained in Exs 6 and 7 were 
wrongly admitted in evidence. • 

The result is that the appeal will be 
allowed and the case will be sent back tc 
the lower appellate Court to re-hear and 
dispose of the appeal to that Court after 
excluding the document 1 'jxs 6, 7 and 9 

Costs of this appeal will abide the 
result. 

Cuming, J.— [ agree. 

^ H /r K Appeal alJmve 1 

(U) A. 1 K. ly24 Cal. 1007, 
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